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the subject matter covered in part 101–
6.

[37 FR 20542, Sept. 30, 1972]

§ 101–6.4901 [Reserved]

§ 101–6.4902 Format of certification re-
quired for budget submissions of es-
timates of obligations in excess of
$100,000 for acquisitions of real and
related personal property.

NOTE: The illustration in § 101–6.4902 is filed
as part of the original document.

[37 FR 20542, Sept. 30, 1972]

PART 101–8—NONDISCRIMINATION
IN FEDERAL FINANCIAL ASSIST-
ANCE PROGRAMS

Subparts 101–8.1—101–8.2 [Reserved]

Subpart 101–8.3—Discrimination Prohibited
on the Basis of Handicap

Sec.
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101–8.303 Specific prohibitions.
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101–8.717 Mediation.
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AUTHORITY: Sec. 205(c), 63 Stat. 390; 40
U.S.C. 486(c).

SOURCE: 47 FR 25337, June 11, 1982, unless
otherwise noted.

Subparts 101–8.1—101–8.2
[Reserved]

Subpart 101–8.3—Discrimination
Prohibited on the Basis of
Handicap

§ 101–8.300 Purpose and applicability.
(a) The purpose of this subpart is to

implement section 504 of the Rehabili-
tation Act of 1973, as amended, which
prohibits discrimination on the basis of
handicap in any program or activity
receiving Federal financial assistance.

(b) This subpart applies to each recip-
ient or subrecipient of Federal assist-
ance from GSA and to each program or
activity that receives or benefits from
assistance.

§ 101–8.301 Definitions.
(a) Section 504 means section 504 of

the Rehabilitation Act of 1973, Public
Law 93–112, as amended by the Reha-
bilitation Act Amendments of 1974,
Public Law 93–516, 29 U.S.C. 794.

(b) Handicapped person means any
person who has a physical or mental
impairment which substantially limits
one or more major life activities, has a
record of such impairments, or is re-
garded as having such an impairment.
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(c) As used in paragraph (b) of this
section, the phrase:

(1) Physical or mental impairment
means:

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive,
digestive, genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical or
mental impairment’’ includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness and drug addiction and alcohol-
ism, when current use of drugs and/or
alcohol is not detrimental to or inter-
feres with the employee’s performance,
nor constitutes a direct threat to prop-
erty or safety of others.

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means:

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a recipient as constituting such a
limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraphs (c)(1) (i) and (ii) of
this section, but is treated by a recipi-
ent as having such an impairment.

(d) Qualified handicapped person
means:

(1) With respect to employment, a
handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion;

(2) With respect to public preschool,
elementary, secondary, or adult edu-
cation services, a handicapped person:

(i) Of an age during which nonhandi-
capped persons are provided such serv-
ices;

(ii) Of any age during which it is
mandatory under state law to provide
such services to handicapped persons;
or

(iii) To whom a state is required to
provide a free appropriate public edu-
cation under section 612 of the Edu-
cation for All Handicapped Children
Act of 1975, Public Law 94–142.

(3) With respect to postsecondary and
vocational education services, a handi-
capped person who meets the academic
and technical standards requisite to
admission or participation in the re-
cipient’s education program or activ-
ity; and

(4) With respect to other services, a
handicapped person who meets the es-
sential eligibility requirements for the
receipt of such services.

(e) Handicap means condition or
characteristic that renders a person a
handicapped person as defined in para-
graph (b) of this section.

The definitions set forth in § 101–6.216,
to the extent not inconsistent with
this subpart, are made applicable to
and incorporated into this subpart.

§ 101–8.302 General prohibitions.

No qualified handicapped persons
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity that receives or bene-
fits from Federal assistance from GSA.

§ 101–8.303 Specific prohibitions.

(a) A recipient, in providing any aid,
benefit, or service, may not directly or
through contractual, licensing, or
other arrangements, on the basis of
handicap:
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(1) Deny a qualified person the oppor-
tunity to participate in or benefit from
the aid, benefit, or service;

(2) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(3) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided others;

(4) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less the action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(5) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to
an agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefit, or serv-
ices to beneficiaries of the recipient’s
program;

(6) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning committees, advi-
sory boards, or other groups; or

(7) Otherwise limit a qualified handi-
capped person in the enjoyment of any
right, privilege, advantage, or oppor-
tunity enjoyed by others receiving the
aid, benefit, or service.

(b) For purposes of this subpart, aids,
benefits, and services, to be equally ef-
fective, are not required to produce the
identical result or level of achievement
for handicapped and nonhandicapped
persons, but must afford handicapped
persons equal opportunity to obtain
the same result, to gain the same bene-
fit, or to reach the same level of
achievement in the most integrated
setting appropriate to the person’s
needs.

(c) Despite the existence of permis-
sible separate or different programs or
activities, a recipient may not deny a
qualified handicapped person the op-
portunity to participate in programs or
activities that are not separate or dif-
ferent.

(d) A recipient may not, directly or
through contractual or other arrange-
ments, use criteria or methods of ad-
ministration that:

(1) Have the effect of subjecting
qualified handicapped persons to dis-
crimination on the basis of handicap;

(2) Have the purpose or effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
recipient’s program with respect to
handicapped persons; or

(3) Perpetuate the discrimination of
another recipient if both recipients are
subject to common administrative con-
trol or are agencies of the same State.

(e) In determining the site of a facil-
ity, an applicant for assistance or a re-
cipient may not make selections that:

(1) Have the effect of excluding
handicapped persons from, denying
them the benefits of, or otherwise sub-
jecting them to discrimination under
any program or activity that receives
Federal assistance from GSA; or

(2) Have the purpose or effect of de-
feating or substantially impairing the
accomplishment of the objectives of
the program or activity with respect to
handicapped persons.

(f) As used in this section, the aid,
benefit, or service provided under a
program or activity receiving or bene-
fitting from Federal assistance in-
cludes any aid, benefit, or service pro-
vided in or through a facility that has
been constructed, expanded, altered,
leased, or rented, or otherwise ac-
quired, in whole or in part, with Fed-
eral assistance.

(g) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this subpart.

(h) Recipients shall take appropriate
steps to ensure that communications
with the donees, applicants, employees,
and handicapped persons participating
in federally assisted programs and ac-
tivities or receiving aid, benefits, or
services are available to persons with
impaired vision and hearing. Examples
of communications methods include:
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Telecommunication devices for the
deaf (TDD’s), other telephonic devices,
provision of braille materials, readers,
and qualified sign language inter-
preters.

(i) The enumeration of specific forms
of prohibited discrimination in this
section does not limit the generality of
the prohibition in § 101–8.302 of this sub-
part.

§ 101–8.304 Effect of State or local law
or other requirements and effect of
employment opportunities.

(a) The obligation to comply with
this subpart is not obviated or allevi-
ated by the existence of any State or
local law or other requirement that, on
the basis of handicap, imposes prohibi-
tions or limits upon the eligibility of
qualified handicapped persons to re-
ceive services or to practice any occu-
pation or profession.

(b) The obligation to comply with
this subpart is not obviated or allevi-
ated because employment opportuni-
ties in any occupation or profession are
or may be more limited for handi-
capped persons than for nonhandi-
capped persons.

§ 101–8.305 Employment practices pro-
hibited.

(a) No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to employment discrimination
under any program or activity to
which this subpart applies.

(b) A recipient shall make all deci-
sions concerning employment under
any program or activity to which this
subpart applies in a manner which en-
sures that discrimination on the basis
of handicap does not occur and may
not limit, segregate, or classify appli-
cants or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(c) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
this subpart. The relationships referred
to in this paragraph include relation-
ships with employment and referral
agencies, labor unions, organizations
providing or administering fringe bene-
fits to employees of the recipient, and

organizations providing training and
apprenticeship programs.

(d) The provisions of this subpart
apply to:

(1) Recruitment, advertising, and
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick or other-
wise;

(6) Fringe benefits available by
virture of employment, whether admin-
istered by the recipient or not;

(7) Selection and provision of finan-
cial support for training, including ap-
prenticeship, professional meetings,
conferences, and other related activi-
ties, and selection for leaves of absence
to pursue training;

(8) Employer-sponsored activities, in-
cluding social or recreational pro-
grams; and

(9) Any other term, condition, or
privilege of employment.

(e) A recipient’s obligation to comply
with this subpart is not affected by any
inconsistent term of any collective
bargaining agreement to which it is a
party.

§ 101–8.306 Reasonable accommoda-
tion.

(a) A recipient shall make reasonable
accommodation to the known physical
or metal limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of its program.

(b) Reasonable accommodation may
include:

(1) Making facilities used by employ-
ees readily accessible to and usable by
handicapped persons; and

(2) Job restructing; part-time or
modified work schedules; acquisition
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or modification of equipment or de-
vices, such as telecommunications de-
vices or other telephonic devices for
hearing impaired persons; provision of
reader or qualified sign language inter-
preters; and other similar actions.
These actions are to be taken either
upon request of the handicapped em-
ployee or, if not so requested, upon the
recipient’s own initiative, after con-
sultation with and approval by the
handicapped person.

(c) In determining, under paragraph
(a) of this section, whether an accom-
modation would impose an undue hard-
ship on the operation of a recipient’s
program, factors to be considered in-
clude:

(1) The overall size of the recipient’s
program with respect to number of em-
ployees, number and type of facilities,
and size of budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s work force;
and

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny an em-
ployment opportunity to a qualified
handicapped employee or applicant if
the basis for the denial is the need to
make reasonable accommodation to
the physical or mental limitations of
the employee or applicant.

§ 101–8.307 Employment criteria.
(a) A recipient may not use an em-

ployment test or other selection cri-
terion that screens out or tends to
screen out handicapped persons unless
the test score or other selection cri-
terion, as used by the recipient, is
shown to be job-related for the position
in question.

(b) A recipient shall ensure that em-
ployment tests are adapted for use by
persons who have handicaps that im-
pair sensory, manual, or speaking
skills except where those skills are the
factors that the test purports to meas-
ure.

§ 101–8.308 Preemployment inquiries.
(a) Except as provided in paragraphs

(b) and (c) of this section, a recipient
may not conduct a preemployment
medical examination or may not make
preemployment inquiries of an appli-

cant as to whether the applicant is a
handicapped person or as to the nature
or severity of a handicap. A recipient
may, however, make preemployment
inquiries into an applicant’s ability to
perform job-related functions.

(b) When a recipient is taking reme-
dial action to correct the effects of
past discrimination, or is taking vol-
untary action to overcome the effects
of conditions that resulted in limited
participation in its federally assisted
program or activity, or when a recipi-
ent is taking affirmative action under
section 503 of the Rehabilitation Act of
1973, as amended, the recipient may in-
vite applicants for employment to indi-
cate whether, and to what extent, they
are handicapped provided that:

(1) The recipient states clearly on
any written questionnaire used for this
purpose or makes clear orally, if no
written questionnaire is used, that the
information requested is intended for
use solely in connection with its reme-
dial action obligations or its voluntary
or affirmative action efforts; and

(2) The recipient states clearly that
the information is requested on a vol-
untary basis, that it will be kept con-
fidential as provided in paragraph (d)
of this section, that refusal to provide
it will not subject the applicant or em-
ployee to any adverse treatment, and
that it will be used only in accordance
with this subpart.

(c) This section does not prohibit a
recipient from conditioning an offer of
employment on the results of a medi-
cal examination conducted prior to the
employee’s entrance on duty provided
that all entering employees are sub-
jected to the examination regardless of
handicap or absence of handicap and
results of the examination are used
only in accordance with the require-
ments of this subpart.

(d) Information obtained in accord-
ance with this section concerning the
medical condition or history of the ap-
plicant shall be collected and main-
tained on separate forms that are to be
accorded confidentiality as medical
records, except that:

(1) Supervisors and managers may be
informed of restrictions on the work or
duties of handicapped persons and of
necessary accommodations;
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(2) First aid and safety personnel
may be informed, where appropriate, if
the condition might require emergency
treatment; and

(3) Government officials investigat-
ing compliance with section 504 of the
Rehabilitation Act of 1973, as amended,
shall be provided relevant information
upon request.

§ 101–8.309 Program accessibility.
(a) General. No handicapped person

shall, because a recipient’s facilities
are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or be subjected to discrimina-
tion under any program or activity
that receives or benefits from Federal
assistance from GSA.

(b) Program accessibility. A recipient
shall operate any program or activity
to which this subpart applies so that
the program or activity, when viewed
in its entirety, is readily accessible to
and usable by handicapped persons.
This paragraph does not require a re-
cipient to make each of its existing fa-
cilities or every part of a facility ac-
cessible to and usable by handicapped
persons.

(c) Methods. A recipient may comply
with the requirement of paragraph (a)
of this section through such means as
acquisition or redesign of equipment,
such as telecommunications devices or
other telephonic devices for the hear-
ing impaired; reassignment of classes
or other services to alternate sites
which have accessible buildings; as-
signment of aides to beneficiaries, such
as readers for the blind or qualified
sign language interpreters for the hear-
ing impaired when appropriate; home
visits; delivery of health, welfare, or
other social services at alternate ac-
cessible sites; alterations of existing
facilities and construction of new fa-
cilities in conformance with the re-
quirements of § 101–8.310; or any other
methods that result in making its pro-
gram or activity accessible to handi-
capped persons. A recipient is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with paragraph (a) of this section. In
choosing among available methods for
meeting the requirement of paragraph

(a) of this section, a recipient shall
give priority to those methods that
offer programs and activities to handi-
capped persons in the most integrated
setting appropriate.

(d) Small service providers. If a recipi-
ent with fewer than 15 employees finds,
after consultation with a handicapped
person seeking its services, that there
is no available method of complying
with paragraph (a) of this section other
than making a significant alteration in
its existing facilities, the recipient
may, as an alternative, refer the handi-
capped person to other providers of
those services that are accessible at no
additional cost to the handicapped per-
son.

(e) Time period. A recipient shall com-
ply with the requirement of paragraph
(a) of this section within 60 days of the
effective date of this subpart, except
that where structural changes in facili-
ties are necessary, the changes are to
be made as expeditiously as possible,
but in no event later than 3 years after
the effective date of this subpart.

(f) Transition plan. In the event that
structural changes to facilities are nec-
essary to meet the requirements of
paragraph (a) of this section, a recipi-
ent shall develop, within 6 months of
the effective date of this subpart, a
transition plan setting forth the steps
necessary to complete the changes. The
plan shall be developed with the assist-
ance of interested persons, including
handicapped persons or organizations
representing handicapped persons, and
the plan must meet with the approval
of the Director of Civil Rights, GSA. A
copy of the transition plan shall be
made available for public inspection.
At a minimum, the plan shall:

(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility to and usability by handi-
capped persons of its program or activ-
ity;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve full pro-
gram accessibility and, if the time pe-
riod or the transition plan is longer
than 1 year, identify steps that will be
taken during each year of the transi-
tion period; and
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(4) Indicate the person responsible for
implementation of the plan.

(g) Notice. The recipient shall adopt
and implement procedures to ensure
that interested persons, including per-
sons with impaired vision or hearing,
can obtain information concerning the
existence and location of services, ac-
tivities, and facilities that are acces-
sible to, and usable by, handicapped
persons.

§ 101–8.310 New construction.

(a) Design and construction. Each fa-
cility or part of a facility constructed
by, on behalf of, or for the use of a re-
cipient shall be designed and con-
structed in a manner that the facility
or part of the facility is readily acces-
sible to, and usable by, handicapped
persons, if the construction began after
the effective date of this subpart.

(b) Alteration. Each facility or part of
a facility which is altered by, on behalf
of, or for the use of a recipient after
the effective date of this subpart in a
manner that affects or could affect the
usability of the facility or part of the
facility shall, to the maximum extent
feasible, be altered in a manner that
the altered portion of the facility is
readily accessible to and usable by
handicapped persons.

(c) GSA Accessibility Standard. Design,
construction, or alteration of facilities
shall be in conformance with the ‘‘GSA
Accessibility Standard,’’ PBS (PCD):
DG6, October 14, 1980. A copy of the
standard can be obtained through the
Business Service Centers, General
Services Administration, National Cap-
ital Region, 7th and D Streets, SW.,
Washington, DC 20407 or Regional Busi-
ness Service Centers, Region 1, John W.
McCormack, Post Office and Court-
house, Boston, Massachusetts 02109; Re-
gion 2, 26 Federal Plaza, New York,
New York 10007; Region 3, Ninth and
Market Streets, Philadelphia, Pennsyl-
vania 19107; Region 4, 75 Spring Street,
SW., Atlanta, Georgia 30303; Region 5,
230 South Dearborn, Chicago, Illinois
60604; Region 6, 1500 East Bannister
Road, Kansas City, Missouri 64131; Re-
gion 7, 819 Taylor Street, Fort Worth,
Texas 76102; Region 8, Building 41, Den-
ver Federal Center, Denver, Colorado
80225; Region 9, 525 Market Street, San

Francisco, California 94105; Region 10,
GSA Center, Auburn, Washington 98002.

In cases of practical difficulty, unnec-
essary hardship, or extreme dif-
ferences, exceptions may be granted
from the literal requirements of the
above-mentioned standard, as defined
in §§ 101–19.604 and 101–19.605 (‘‘Excep-
tions’’ and ‘‘Waiver or modification of
standards’’), but only when it is clearly
evident that equal facilitation and pro-
tection are thereby secured.

§ 101–8.311 Historic preservation pro-
grams.

(a) Definitions. For purposes of this
section, the term:

(1) Historic preservation programs
means programs receiving Federal fi-
nancial assistance that has preserva-
tion of historic properties as a primary
purpose.

(2) Historic properties means those
properties that are listed or eligible for
listing in the National Register of His-
toric Places.

(3) Substantial impairment means a
permanent alteration that results in a
significant loss of the integrity of fin-
ished materials, design quality or spe-
cial character.

(b) Obligation—(1) Program accessibil-
ity. In the case of historic preservation
programs, program accessibility means
that, when viewed in its entirety, a
program is readily accessible to and us-
able by handicapped persons.

This paragraph does not necessarily re-
quire a recipient to make each of its
existing historic properties or every
part of an historic property accessible
to and usable by handicapped persons.
Methods of achieving program acces-
sibility include:

(i) Making physical alterations which
enable handicapped persons to have ac-
cess to otherwise inaccessible areas or
features of historic properties;

(ii) Using audio-visual materials and
devices to depict otherwise inaccessible
areas or features of historic properties;

(iii) Assigning persons to guide
handicapped persons into or through
otherwise inaccessible portions of his-
toric properties;

(iv) Adopting other innovative meth-
ods to achieve program accessibility.
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Because the primary benefit of an his-
toric preservation program is the expe-
rience of the historic property itself, in
taking steps to achieve program acces-
sibility, recipients shall give priority
to those means which make the his-
toric property, or portions thereof,
physically accessible to handicapped
individuals.

(2) Waiver of accessibility standards.
Where program accessibility cannot be
achieved without causing a substantial
impairment of significant historic fea-
tures, the Administrator may grant a
waiver of the program accessibility re-
quirement. In determining whether
program accessibility can be achieved
without causing a substantial impair-
ment, the Administrator shall consider
the following factors:

(i) Scale of property, reflecting its
ability to absorb alterations;

(ii) Use of the property, whether pri-
marily for public or private purpose;

(iii) Importance of the historic fea-
tures of the property to the conduct of
the program; and

(iv) Cost of alterations in comparison
to the increase in accessibility.
The Administrator shall periodically
review any waiver granted under this
section and may withdraw it if techno-
logical advances or other changes so
warrant.

(c) Advisory Council comments. Where
the property is federally owned or
where Federal funds may be used for
alterations, the comments of the Advi-
sory Council on Historic Preservation
shall be obtained when required by sec-
tion 106 of the National Historic Pres-
ervation Act of 1966, as amended (16
U.S.C. 470), and 36 CFR part 800, prior
to effectuation of structural alter-
ations.

§ 101–8.312 Procedures.
The procedural provisions of title VI

of the Civil Rights Act of 1964 are
adopted and stated in §§ 101–6.205–101–
6.215 and apply to this subpart. (Sec.
205(c), 63 Stat. 390; 40 U.S.C. 486(c).)

§ 101–8.313 Self-evaluation.
(a) Procedures. Each recipient shall,

within one year of the effective date of
this part:

(1) Whenever possible, evaluate, with
the assistance of interested persons, in-

cluding handicapped persons or organi-
zations representing handicapped per-
sons, its current policies and practices
and the effects thereof that do not or
may not meet the requirements of this
part;

(2) Modify any policies and practices
which do not or may not meet the re-
quirements of this part; and

(3) Take appropriate remedial steps
to eliminate the effects of discrimina-
tion which resulted or may have re-
sulted from adherence to these ques-
tionable policies and practices.

(b) Availability of self-evaluation and
related materials. Recipients shall main-
tain on file, for at least three years fol-
lowing its completion, the evaluation
required under paragraph (a) of this
section, and shall provide to the Direc-
tor, upon request, a description of any
modifications made under paragraph
(a)(2) of this section and of any reme-
dial steps taken under paragraph (a)(3)
of this section.

Subparts 101–8.4—101–8.6
[Reserved]

Subpart 101–8.7—Discrimination
Prohibited on the Basis of Age

AUTHORITY: 42 U.S.C. 6101 et seq.

SOURCE: 50 FR 23412, June 4, 1985, unless
otherwise noted.

§ 101–8.700 Purpose of the Age Dis-
crimination Act of 1975.

The Age Discrimination Act of 1975,
as amended, prohibits discrimination
on the basis of age in programs or ac-
tivities receiving Federal financial as-
sistance.

§ 101–8.701 Scope of General Services
Administration’s age discrimination
regulation.

This regulation sets out General
Services Administration’s (GSA) poli-
cies and procedures under the Age Dis-
crimination Act of 1975, as amended, in
accordance with 45 CFR part 90. The
Act and the Federal regulation permits
Federal financial assistance programs
and activities to continue to use cer-
tain age distinctions and factors other
than age which meet the requirements
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of the Act and its implementing regu-
lations.

§ 101–8.702 Applicability.
(a) The regulation applies to each

GSA recipient and to each program or
activity operated by the recipient that
benefits from GSA Federal financial
assistance.

(b) The regulations does not apply to:
(1) An age distinction contained in

that part of Federal, State, local stat-
ute or ordinance adopted by an elected,
general purpose legislative body that:

(i) Provides any benefits or assist-
ance to persons based on age;

(ii) Establishes criteria for participa-
tion in age-related terms; or

(iii) Describes intended beneficiaries
or target groups in age-related terms.

(2) Any employment practice of any
employer, employment agency, labor
organization or any labor-management
apprenticeship training program, ex-
cept for any program or activity re-
ceiving Federal financial assistance for
public service employment under the
Comprehensive Employment and
Training Act (CETA) (29 U.S.C. 801 et
seq.).

§ 101–8.703 Definitions of terms.
(a) As used in these regulations, the

term: Act means the Age Discrimina-
tion Act of 1975, as amended (title III of
Pub. L. 94–135).

(b) Action means any act, activity,
policy, rule, standard, or method of ad-
ministration.

(c) Age means how old a person is, or
the number of years from the date of a
person’s birth.

(d) Age distinction means any action
using age or an age-related term.

(e) Age-related term means a word or
words that imply a particular age or
range or ages (for example, children,
adult, older person, but not student).

(f) Agency means a Federal depart-
ment or agency empowered to extend
Federal financial assistance.

(g) Agency Responsible Officials:
(1) Administrator means the Adminis-

trator of General Services.
(2) Director, Office of Civil Rights

means the individual responsible for
managing the agency’s nondiscrimina-
tion Federal financial assistance pro-
gram, or his or her designee.

(h) Federal financial assistance means
(1) grants and loans of Federal funds,
(2) the grant or donation of Federal
property and interests in property, (3)
the services of Federal personnel, (4)
the sale and lease of, and the permis-
sion to use (on other than a casual or
transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purposes of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient, and (5) any Fed-
eral agreement, arrangement, or other
contract which has as one of its pur-
poses the provision of assistance.

(i) GSA means the United States Gen-
eral Services Administration.

(j) Primary recipient means any recipi-
ent which is authorized or required to
extend Federal financial assistance to
another recipient for the purpose of
carrying out a program.

(k) Recipient means any State, politi-
cal subdivision of any State, or instru-
mentality of any State or political sub-
division, any public or private agency,
institution, or organization, or any
other entity, or any individual, in any
State, to whom Federal financial as-
sistance is extended, directly or
through another recipient, for any pro-
gram, including any successor, assign,
or transferee thereof, but such term
does not include any ultimate bene-
ficiary under any such program.

§ 101–8.704 Rules against age discrimi-
nation.

The rules stated in this section are
limited by the exceptions contained in
§ 101–8.706 of this regulation

(a) General rule. No person in the
United States may on the basis of age,
be excluded from participation, be de-
nied the benefits of, or be subjected to
discrimination under any program or
activity receiving Federal financial as-
sistance from GSA.

(b) Specific rules. A recipient may not,
in any program or activity receiving
Federal financial assistance, directly
or through contractual licensing, or
other arrangement, use age distinc-
tions or take any other actions that
have the effect on the basis of age, of:
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(1) Excluding individuals from par-
ticipating in, denying them the bene-
fits of, or subjecting them to discrimi-
nation under a program or activity re-
ceiving Federal financial assistance; or

(2) Denying or limiting individual op-
portunity to participate in any pro-
gram or activity receiving Federal fi-
nancial assistance.

(c) The forms of age discrimination
listed in paragraph (b) of this section
are not necessarily a complete list.

§ 101–8.705 Definition of normal oper-
ation and statutory objective.

The terms normal operation and statu-
tory objective are defined as follows:

(a) Normal operation means the oper-
ation of a program or activity without
significant changes that would inhibit
meeting objectives.

(b) Statutory objective means any pur-
pose of a program or activity expressly
stated in any Federal, State, or local
statute or ordinance adopted by an
elected, general purpose legislative
body.

§ 101–8.706 Exceptions to the rules
against age discrimination.

§ 101–8.706–1 Normal operation or stat-
utory objective of any program or
activity.

A recipient is permitted to take an
action, otherwise prohibited, if the ac-
tion reasonably takes into account age
as a factor necessary to the normal op-
eration or achievement of any statu-
tory objective of a program or activity.
An action reasonably takes into ac-
count age as a factor if:

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(b) The other characteristic must be
measured or approximated for the nor-
mal operation of the program or activ-
ity to continue, or to achieve any stat-
utory objective of the program or ac-
tivity; and

(c) The other characteristic can be
reasonably measured or approximated
by the use of age; and

(d) The other characteristic is im-
practical to measure directly on an in-
dividual basis.

§ 101–8.706–2 Reasonable factors other
than age.

(a) A recipient is permitted to take
an action, otherwise prohibited by
§ 101–8.706–1, which is based on some-
thing other than age, even though the
action may have a disproportionate ef-
fect on persons of different ages.

(b) An action may be based on a fac-
tor other than age only if the factor
bears a direct and substantial correla-
tion to the normal operation of the
program or activity or to the achieve-
ment of a statutory objective.

§ 101–8.707 Burden of proof.

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in § 101–8.706 is
the recipient’s.

§ 101–8.708 Affirmative action by recip-
ient.

Even in the absence of a finding of
age discrimination, a recipient may
take affirmative action to overcome
the effects resulting in limited partici-
pation in the recipient’s program or ac-
tivity.

§ 101–8.709 Special benefits for chil-
dren and the elderly.

If a recipient’s program provides spe-
cial benefits to the elderly or to chil-
dren, such use of age distinctions is
presumed to be necessary to the nor-
mal operation of the program, notwith-
standing the provisions of § 101–8.705.

§ 101–8.710 Age distinctions contained
in General Services Administration
regulation.

Any age distinctions contained in a
rule or regulation issued by GSA are
presumed to be necessary to the
achievement of a statutory objective of
the program to which the rule or regu-
lation applies. The GSA regulation 41
CFR 101–44.207(a) (3) through (27), de-
scribes specific Federal financial as-
sistance programs which provide as-
sistance to all age groups. However,
the ‘‘Child Care Center’’ program serv-
icing children through age 14, and
‘‘Programs for Older Individuals’’, are
the only two programs where age dis-
tinctions are provided.
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§ 101–8.711 General responsibilities.
Each recipient of Federal financial

assistance from GSA is responsible for
ensuring that its programs and activi-
ties comply with the Act and this regu-
lation and must take steps to elimi-
nate violations of the Act. A recipient
is also responsible for maintaining
records, providing information, and af-
fording GSA access to its records to
the extent GSA finds necessary to de-
termine whether the recipient is com-
plying with the Act and this regula-
tion.

§ 101–8.712 Notice to subrecipients and
beneficiaries.

(a) If a primary recipient passes on
Federal financial assistance from GSA
to subrecipients, the primary recipient
provides to subrecipients, written no-
tice of their obligations under the Act
and this regulation.

(b) Each recipient makes necessary
information about the Act and this
regulation available to its program
beneficiaries to inform them about the
protections against discrimination pro-
vided by the Act and this regulation.

§ 101–8.713 Assurance of compliance
and recipient assessment of age dis-
tinctions.

(a) Each recipient of Federal finan-
cial assistance from GSA signs a writ-
ten assurance as specified by GSA that
it intends to comply with the Act and
this regulation.

(b) Recipient assessment of age dis-
tinctions.

(1) As part of a compliance review
under § 101–8.715 or complaint inves-
tigation under § 101.8.718, GSA may re-
quire a recipient employing the equiva-
lent of 15 or more employees to com-
plete a written self-evaluation of any
age distinction imposed in its program
or activity receiving Federal financial
assistance from GSA to assess the re-
cipient’s compliance with the Act.

(2) If an assessment indicates a viola-
tion of the Act and the GSA regula-
tion, the recipient takes corrective ac-
tion.

§ 101–8.714 Information requirements.
Each recipient must:
(a) Keep records in a form and con-

taining information that GSA deter-

mines necessary to ensure that the re-
cipient is complying with the Act and
this regulation.

(b) Provide to GSA upon request, in-
formation and reports that GSA deter-
mines necessary to find out whether
the recipient is complying with the Act
and this regulation.

(c) Permit reasonable access by GSA
to books, records, accounts, facilities,
and other sources of information to the
extent GSA finds it necessary to find
out whether the recipient is complying
with the Act and this regulation. GSA
adopts HHS policy regarding the kinds
of data and information recipients are
expected to keep (45 CFR 90.34). This
policy is parallel to compliance infor-
mation sections in the title VI, title
IX, and section 504 implementation
regulations. While recognizing the need
for enough data to assess recipient
compliance, GSA is committed to less-
ening the data gathering burden on re-
cipients. GSA further recognizes that
there is no established body of knowl-
edge or experience to guide the assess-
ment of age discrimination. This regu-
lation, therefore, does not impose spe-
cific data requirements upon recipi-
ents, rather, it allows GSA to be flexi-
ble in deciding what kinds of data
should be kept by recipients, based on
what kinds of data prove useful as GSA
gains experience with the Age Dis-
crimination Act, and age discrimina-
tion issues become clearer.

(d) In accordance with the Paperwork
Reduction Act of 1980 (Pub. L. 59–511),
the reporting and record keeping provi-
sions included in this regulation will be
submitted, for approval, to the Office
of Management and Budget (OMB). No
data collection or record keeping re-
quirement will be imposed on recipi-
ents or donees without the required
OMB approval number.

§ 101–8.715 Compliance reviews.
(a) GSA may conduct compliance re-

views and use similar procedures to in-
vestigate and correct violations of the
Act and this regulation. GSA may con-
duct the reviews even in the absence of
a complaint against a recipient. The
reviews may be as comprehensive as
necessary to determine whether a vio-
lation of the Act and this regulation
has occurred.
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(b) If a compliance review indicates a
violation of the Act or this regulation,
GSA attempts to achieve voluntary
compliance with the Act. If compliance
cannot be achieved, GSA arranges for
enforcement as described in § 101–8.720.

§ 101–8.716 Complaints.
(a) Any person, individually or as a

member of a class (defined at § 101–
8.703(e)) or on behalf of others, may file
a complaint with GSA alleging dis-
crimination prohibited by the Act or
this regulation based on an action oc-
curring after July 1, 1979. A complain-
ant must file a complaint within 80
days from the date the complainant
first has knowledge of the alleged act
of discrimination. However, for good
cause shown, GSA may extend this
time limit.

(b) GSA considers the date a com-
plaint is filed to be the date upon
which the complaint is sufficient to be
processed.

(c) GSA attempts to facilitate the fil-
ing of complaints if possible, including
taking the following measures:

(1) Accepting as a sufficient com-
plaint, any written statement that
identifies the parties involved and the
date the complainant first had knowl-
edge of the alleged violation, describes
the action or practice complained of,
and is signed by the complainant;

(2) Freely permitting a complainant
to add information to the complaint to
meet the requirements of a sufficient
complaint;

(3) Notifying the complainant and
the recipient (or their representative)
of their right to contact GSA for infor-
mation and assistance regarding the
complaint resolution process.

(d) GSA returns to the complainant
any complaint outside the jurisdiction
of this regulation, and states the rea-
son(s) why it is outside the jurisdiction
of the regulation.

§ 101–8.717 Mediation.
(a) GSA promptly refers to the medi-

ation agency designated by the Sec-
retary, HHS, all sufficient complaints
that:

(1) Fall within the jurisdiction of the
Act and this regulation, unless the age
distinction complained of is clearly
within an exception; and

(2) Contain the information needed
for further processing.

(b) Both the complainant and the re-
cipient must participate in the medi-
ation process to the extent necessary
to reach an agreement or make an in-
formed judgement that an agreement is
not possible. Both parties need not
meet with the mediator at the same
time.

(c) If the complainant and the recipi-
ent agree, the mediator will prepare a
written statement of the agreement
and have the complainant and the re-
cipient sign it. The mediator must send
a copy of the agreement to GSA. GSA
takes no further action on the com-
plaint unless the complainant or the
recipient fails to comply with the
agreement.

(d) The mediator must protect the
confidentiality of all information ob-
tained in the course of the mediation.
No mediator may testify in any adju-
dicative proceeding, produce any docu-
ment, or otherwise disclose any infor-
mation obtained in the course of the
mediation process without prior ap-
proval of the head of the mediation
agency.

(e) The mediation proceeds for a
maximum of 60 calendar days after a
complaint is filed with GSA. Mediation
ends if:

(1) 60 calendar days elapse from the
time the complaint is filed; or

(2) Before the end of the 60 calendar-
day period an agreement is reached; or

(3) Before the end of that 60 calendar-
day period, the mediator finds that an
agreement cannot be reached.

NOTE: The 60 calendar day period may be
extended by the mediator, with the concur-
rence of GSA, for not more than 30 calendar
days if the mediator determines that agree-
ment is likely to be reached during the ex-
tension period.

(f) The mediator must return unre-
solved complaints to GSA.

§ 101–8.718 Investigation.
(a) Informal investigation. GSA inves-

tigates complaints that are unresolved
after mediation or are reopened be-
cause of a violation of a mediation
agreement. As part of the initial inves-
tigation, GSA uses informal factfinding
methods, including joint or separate
discussions with the complainant and
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the recipient, to establish the fact and,
if possible, settle the complaint on
terms that are mutually agreeable to
the parties. GSA may seek the assist-
ance of any involved State program
agency. GSA puts any agreement in
writing and has it signed by the parties
and an authorized official designated
by the Administrator or the Director,
Office of Organization and Personnel.
The settlement may not affect the op-
eration of any other enforcement ef-
forts of GSA, including compliance re-
views and investigation of other com-
plaints that may involve the recipient.
The settlement is not a finding of dis-
crimination against a recipient.

(b) Formal investigation. If GSA can-
not resolve the complaint through in-
formal investigation, it begins to de-
velop formal findings through further
investigation of the complaint. If the
investigation indicates a violation of
these regulations, GSA attempts to ob-
tain voluntary compliance. If GSA can-
not obtain voluntary compliance, it be-
gins enforcement as described in § 101–
8.720.

§ 101–8.719 Prohibition against intimi-
dation or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right pro-
tected by the Act of this regulation; or

(b) Cooperates in any mediation, in-
vestigation, hearing, conciliation, and
enforcement process.

§ 101–8.720 Compliance procedure.
(a) GSA may enforce the Act and

these regulations through:
(1) Termination of a recipient’s Fed-

eral financial assistance from GSA
under the program or activity involved
where the recipient has violated the
Act or this regulation. The determina-
tion of the recipient’s violation may be
made only after a recipient has had an
opportunity for a hearing on the record
before an administrative law judge.

(2) Any other means authorized by
law including, but not limited to:

(i) Referral to the Department of Jus-
tice for proceeding to enforce any
rights of the United States or obliga-
tions of the recipients created by the
Act or this regulation, or

(ii) Use of any requirement of or re-
ferral to any Federal, State, or local
government agency that has the effect
of correcting a violation of the Act or
this regulation.

(b) GSA limits any termination to
the particular recipient and program or
activity or part of such program and
activity GSA finds in violation of this
regulation. GSA does not base any part
of a termination on a finding with re-
spect to any program or activity of the
recipient that does not receive Federal
financial assistance from GSA.

(c) GSA takes no action under para-
graph (a) until:

(1) The administrator advises the re-
cipient of its failure to comply with
the Act and this regulation and deter-
mines that voluntary compliance can-
not be obtained, and

(2) 30 calendar days elapse after the
Administrator sends a written report
of the grounds of the action to the
committees of Congress having legisla-
tive jurisdiction over the Federal pro-
gram or activity involved. The Admin-
istrator files a report if any action is
taken under paragraph (a) of this sec-
tion .

(d) GSA may also defer granting new
Federal financial assistance from GSA
to a recipient when a hearing under
§ 101–8.721 is initiated.

(1) New Federal financial assistance
from GSA includes all assistance for
which GSA requires an application or
approval, including renewal or continu-
ation of existing activities, or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from GSA does not include as-
sistance approved before the beginning
of a hearing.

(2) GSA does not begin a deferral
until the recipient receives notice of an
opportunity for a hearing under § 101–
8.721. GSA does not continue a deferral
for more than 60 calendar days unless a
hearing begins within that time or the
time for beginning the hearing is ex-
tended by mutual consent of the recipi-
ent and the Administrator. GSA does
not continue a deferral for more than
30 calendar days after the close of the
hearing, unless the hearing results in a
finding against the recipient.
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(3) GSA limits any deferral to the
particular recipient and program or ac-
tivity or part of such program or activ-
ity GSA finds in violation of these reg-
ulations. GSA does not base any part of
a deferral on a finding with respect to
any program or activity of the recipi-
ent which does not, and would not, re-
ceive Federal financial assistance from
GSA.

§ 101–8.721 Hearings.
(a) Opportunity for hearing. Whenever

an opportunity for a hearing is re-
quired, reasonable notice shall be given
by registered or certified mail, return
receipt requested, to the affected appli-
cant or recipient. This notice shall ad-
vise the applicant or recipient of the
action proposed to be taken, the spe-
cific provision under which the pro-
posed action against it is to be taken,
and the matters of fact or law asserted
as the basis for this action; and either
fix a date not less than 20 days after
the date of such notice within which
the applicant or recipient may request
of the responsible GSA official that the
matter be scheduled for hearing or ad-
vise the applicant or recipient that the
matter in question has been set down
for hearing at a stated place and time.
The time and place so fixed shall be
reasonable and shall be subject to
change for cause. The complainant, if
any, shall be advised of the time and
place of the hearing. An applicant or
recipient may waive a hearing and sub-
mit written information and argument
for the record. The failure of an appli-
cant or recipient to request a hearing
for which a data has been set shall be
deemed to be a waiver of the right to a
hearing under section 602 of the Act,
and consent to the making of a deci-
sion on the basis of such information
as may be filed as the record.

(b) Time and place of hearing. Hear-
ings shall be held at GSA in Washing-
ton, D.C., at a time fixed by the Direc-
tor, Office of Civil Rights (OCR), unless
he or she determines that the conven-
ience of the applicant or recipient or of
GSA requires that another place be se-
lected. Hearings shall be held before a
hearing examiner designated in accord-
ance with 5 U.S.C. 3105 and 3344 (section
11 of the Administrative Procedure
Act).

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and GSA shall have the right to
be represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with sections 5–8
of the Administrative Procedure Act,
and in accordance with such rules of
procedure as are proper (and not incon-
sistent with this section) relating to
the conduct of the hearing, giving of
notices subsequent to those provided
for in paragraph (a) of this section,
taking of testimony, exhibits, argu-
ments and briefs, requests for findings,
and other related matters. Both GSA
and the applicant or recipient shall be
entitled to introduce all relevent evi-
dence on the issues as stated in the no-
tice for hearing or as determined by
the Officer conducting the hearing at
the outset of or during the hearings.
Any person (other than a Government
employee considered to be on official
business) who, having been invited or
requested to appear and testify as a
witness on the Government’s behalf,
attends at a time and place scheduled
for a hearing provided for by this part,
may be reimbursed for his travel and
actual expenses of attendance in an
amount not to exceed the amount pay-
able under the standardized travel reg-
ulations to a Government employee
traveling on official business.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All
documents and other evidence offered
or taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advances on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shall be made.
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(e) Consolidated of Joint Hearings. In
cases in which the the same or related
facts are asserted to constitute non-
compliance with this regulation with
respect to two or more programs to
which this part applies, or noncompli-
ance with this part, and the regula-
tions of one or more other Federal de-
partments or agencies issued under
title VI of the Act, the responsible GSA
official may, by agreement with such
other departments or agencies where
applicable, provide for the conduct of
consolidated or joint hearings, and for
the application to such hearings of
rules of procedures not inconsistent
with this part. Final decisions in such
cases, insofar as this regulation is con-
cerned, shall be made in accordance
with § 101–8.722.

§ 101–8.722 Decisions and notices.
(a) Decisions by hearing examiners.

After a hearing is held by a hearing ex-
aminer such hearing examiner shall ei-
ther make an initial decision, if so au-
thorized, or certify the entire record
including his recommended findings
and proposed decision to the Agency
designated reviewing authority for
final decision. A copy of such initial
decision or certification shall be
mailed to the applicant or recipient
and to the complainant, if any. Where
the initial decision referred to in this
paragraph or in paragraph (c) of this
section is made by the hearing exam-
iner, the applicant or recipient or the
counsel for GSA may, within the period
provided for in the rules of procedure
issued by GSA official, file with the re-
viewing authority exceptions to the
initial decision, with his or her reasons
therefore. Upon the filing of such ex-
ceptions the reviewing authority shall
review the initial decision and issue a
decision including the reasons therefor.
In the absence of exceptions the initial
decision shall constitute the final deci-
sion, subject to the provisions of para-
graph (e) of this section.

(b) Decisions on record or review by the
reviewing authority. Whenever a record
is certified to the reviewing authority
for decision or it reviews the decision
of a hearing examiner pursuant to
paragraph (a) or (c) of this section, the
applicant or recipient shall be given
reasonable opportunity to file with it

briefs or other written statements of
its contentions, and a copy of the final
decision of the reviewing authority
shall be given in writing to the appli-
cant or recipient and to the complain-
ant, if any.

(c) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to § 101–8.721(a) the reviewing
authority shall make its final decision
on the record or refer the matter to a
hearing examiner for an initial deci-
sion to be made on the record. A copy
of such decision shall be given in writ-
ing to the applicant or recipient, and
to the complainant, if any.

(d) Rulings required. Each decision of
a hearing examiner or reviewing au-
thority shall set forth a ruling on each
findings, conclusion, or exception pre-
sented, and shall identify the require-
ment or requirements imposed by or
pursuant to this part with which it is
found that the applicant or recipient
has failed to comply.

(e) Review in certain cases by the Ad-
ministrator. If the Administrator has
not personally made the final decision
referred to in paragraph (a), (b), or (c)
of this section, a recipient or applicant
or the counsel for GSA may request the
Administrator to review a decision of
the Reviewing Authority in accordance
with rules of procedure issued by the
responsible GSA official. Such review
is not a matter of right and shall be
granted only where the Administrator
determines there are special and im-
portant reasons therefor. The Adminis-
trator may grant or deny such request,
in whole or in part. He or she may also
review such a decision in accordance
with rules of procedure issued by the
responsible GSA official. In the ab-
sence of a review under this paragraph,
a final decision referred to in para-
graphs (a), (b), (c) of this section shall
become the final decision of GSA when
the Administrator transmits it as such
to Congressional committees with the
report required under section 602 of the
Act. Failure of an applicant or recipi-
ent to file an exception with the Re-
viewing Authority or to request review
under this paragraph shall not be
deemed a failure to exhaust adminis-
trative remedies for the purpose of ob-
taining judicial review.

VerDate 11<SEP>98 08:41 Sep 25, 1998 Jkt 179165 PO 00000 Frm 00074 Fmt 8010 Sfmt 8010 Y:\SGML\179165T.XXX pfrm02 PsN: 179165T



83

Federal Property Management Regulations § 101–8.724

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, to which this regula-
tion applies, and may contain such
terms, conditions and other provisions
as are consistent with and will effec-
tuate the purposes of the Act and this
regulation, including provisions de-
signed to assure that no Federal finan-
cial assistance to which this regulation
applies will thereafter be extended
under such law or laws to the applicant
or recipient determined by such deci-
sion to be in default in its performance
of an assurance given by it pursuant to
this regulation, or to have otherwise
failed to comply with this regulation
unless and until it corrects its non-
compliance and satisfies the respon-
sible GSA official that it will fully
comply with this regulation.

(g) Post-termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this part and pro-
vides reasonable assurance that is will
fully comply with this part.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible GSA official to restore fully
its eligibility to receive Federal finan-
cial assistance. Any such request shall
be supported by information showing
that the applicant or recipient has met
the requirements of paragraph (g)(1) of
this section. If the responsible GSA of-
ficial determines that those require-
ments have been satisfied, he or she
shall restore such eligibility.

(3) If the responsible GSA official de-
nies any such request, the applicant or
recipient may submit a request for a
hearing in writing, specifying why it
believes such official to have been in
error. It shall thereupon be given an
expeditious hearing, with a decision on
the record, in accordance with rules of
procedure issued by the responsible
GSA official. The applicant or recipi-
ent will be restored to such eligibility

if it proves at such hearing that it sat-
isfied the requirements of paragraph
(g)(1) of this section. While proceedings
under this paragraph are pending, the
sanctions imposed by the order issued
under paragraph (f) of this section shall
remain in effect.

§ 101–8.723 Remedial action by recipi-
ent.

If GSA finds a recipient discrimi-
nated on the basis of age, the recipient
must take any remedial action that
GSA may require to overcome the ef-
fects of the discrimination. If another
recipient exercises control over the re-
cipient that discriminated, GSA may
require both recipients to take reme-
dial action.

§ 101–8.724 Exhaustion of administra-
tive remedies.

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if:

(1) 180 calendar days elapse after the
complainant files the complaint and
GSA makes no finding with regard to
the complaint; or

(2) GSA Issues a finding in favor of
the recipient.

(b) If GSA fails to make a finding
within 180 days or issues a finding in
favor of the recipient, GSA must:

(1) Promptly advise the complainant
of this fact;

(2) Advise the complainant of his or
her right to bring civil action for in-
junctive relief; and

(3) Inform the complainant:
(i) That the complainant may bring

civil action only in a United States dis-
trict court for the district in which the
recipient is located or transacts busi-
ness;

(ii) That a complainant prevailing in
a civil action has the right to be
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that
the complainant must demand these
costs in the complaint;

(iii) That before commencing the ac-
tion the complainant must give 30 cal-
endar days notice by registered mail to
the Secretary, HHS, The Adminis-
trator, the Attorney General of the
United States, and the recipient;
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(iv) That the notice must state the
alleged violation of the Act, the relief
requested, the court in which the com-
plainant is bringing the action, and
whether or not attorney’s fees are de-
manded in the event the complainant
prevails; and

(v) That the complainant may not
bring an action if the same alleged vio-
lation of the Act by the same recipient
is the subject of a pending action in
any court of the United States.

§ 101–8.725 Alternate funds disbursal.
If GSA withholds Federal financial

assistance from a recipient under this
regulation, the Administrator may dis-
burse the assistance to an alternate re-
cipient; any public or nonprofit private
organization; or agency or State or po-
litical subdivision of the State. The
Administrator requires any alternate
recipient to demonstrate:

(a) The ability to comply with this
regulation; and

(b) The ability to achieve the goals of
the Federal Statutes authorizing the
program or activity.

PART 101–9—FEDERAL MAIL
MANAGEMENT

Sec.
101–9.000 Scope of part.

Subpart 101–9.1—General Provisions

101–9.101 Authority.
101–9.102 Objective.
101–9.103 Definitions.

Subpart 101–9.2—Program Implementation

101–9.201 Agency responsibilities.
101–9.202 Operational cost control functions

at the facility level.

Subpart 101–9.3—Reporting Requirements

101–9.301 Agency mail manager information.
101–9.302 Agency mail program data.

Subpart 101–9.4—GSA Responsibilities and
Services

Subpart 101–9.5—U.S. Postal Service
Assistance

Subpart 101–9.49—Illustrations

101–9.4900 Scope of subpart.
101–9.4901 [Reserved]
101–9.4902 Format for mail profile data.

AUTHORITY: Sec. 2, Pub. L. 94–575, as
amended; 44 U.S.C. 2904; sec. 205(c), 63 Stat.
390; 40 U.S.C. 486(c).

SOURCE: 59 FR 62601, Dec. 6, 1994, unless
otherwise noted.

§ 101–9.000 Scope of part.
This part sets forth policy for effi-

cient, effective, and economical man-
agement by Federal agencies of incom-
ing, internal, and outgoing mail.

Subpart 101–9.1—General
Provisions

§ 101–9.101 Authority.
Section 2 of Public Law 94–575, the

Federal Records Management Amend-
ments of 1976 (FRMA), as amended, re-
quires the Administrator of General
Services to provide guidance and as-
sistance to Federal agencies on records
management, which includes the proc-
essing of mail by a Federal agency.
GSA’s responsibility extends to all
Federal agencies.

§ 101–9.102 Objective.
The objective of mail management is

to ensure rapid handling and accurate
delivery of mail throughout the agency
at minimum cost consistent with agen-
cy mission requirements.

§ 101–9.103 Definitions.
In part 101–9, the following defini-

tions apply:
Addressing standards means the rules

and regulations governing the address-
ing of mail, developed by the U.S. Post-
al Service, that enhance the processing
and delivery of mail, reduce ‘‘undeliv-
erable as addressed’’ mail, and provide
cost reduction opportunities.

Class of mail means the classes of
mail (First-Class, Second-Class, Third-
Class, Fourth-Class, and Express Mail)
established by the U.S. Postal Service
for U.S. domestic mail.

Courier means a private delivery
company or an individual that works
for such a company.

Expedited mail is a generic term used
to describe mail to be delivered faster
than U.S. Postal Service delivery of
First, Second, Third, and Fourth-Class
mail.

Facility means any location where
mail is processed for dispatch.
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