
972

43 CFR Ch. III (10–1–98 Edition)Pt. 10010

be followed in considering amend-
ments. Project recommendations made
pursuant to a petition must be pre-
sented using the format described in
§ 10005.18 and will be evaluated in the
manner described in § 10005.20. Propos-
als for technical amendments do not
require a formal petition. Written re-
quests for technical amendment will be
acted upon by the Commission in a
timely manner.

PART 10010—POLICIES AND PRO-
CEDURES FOR IMPLEMENTING
THE NATIONAL ENVIRONMENTAL
POLICY ACT

Subpart A—Protection and Enhancement
of Environmental Quality
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Subpart A—Protection and En-
hancement of Environmental
Quality

§ 10010.1 Purpose.

This Subpart establishes the Com-
mission’s policies for complying with
Title 1 of the National Environmental
Policy Act of 1969, as amended (42
U.S.C. 4321–4347) (NEPA); Section 2 of
Executive Order 11514, Protection and
Enhancement of Environmental Qual-
ity, as amended by Executive Order
11991; and the regulations of the Coun-
cil on Environmental Quality (CEQ)
implementing the procedural provi-
sions of NEPA (40 CFR parts 1500
through 1508).

§ 10010.2 Policy.
It is the policy of the Commission:
(a) To provide leadership in protect-

ing and enhancing those aspects of the
quality of the Nation’s environment
which relate to or may be affected by
the Commission’s policies, goals, pro-
grams, plans, or functions in further-
ance of national environmental policy;

(b) To use all practicable means to
improve, coordinate, and direct its
policies, plans, functions, programs,
and resources in furtherance of na-
tional environmental goals;

(c) To interpret and administer, to
the fullest extent possible, the policies,
regulations, and public laws of the
United States administered by the
Commission in accordance with the
policies of NEPA;

(d) To consider and give significant
weight to environmental factors, along
with other essential considerations, in
developing proposals and making deci-
sions in order to achieve a proper bal-
ance between the development and uti-
lization of natural, cultural, and
human resources and the protection
and enhancement of environmental
quality;

(e) To consult, coordinate, and co-
operate with other Federal agencies
and State, local, and Indian tribal gov-
ernments in the development and im-
plementation of the Commission’s
plans and programs affecting environ-
mental quality and, in turn, to provide
to the fullest extent practicable, these
entities with information concerning

the environmental impacts of their re-
spective plans and programs;

(f) To provide, to the fullest extent
practicable, timely information to the
public to better assist in understanding
the Commission’s plans and programs
affecting environmental quality and to
facilitate their involvement in the de-
velopment of such plans and programs;
and

(g) To cooperate with and assist the
CEQ.

§ 10010.3 General responsibilities.
The following responsibilities reflect

the Commission’s decision that the of-
ficials responsible for making program
decisions are also responsible for tak-
ing the requirements of NEPA into ac-
count in those decisions and will be
held accountable for that responsibil-
ity:

(a) Executive Director. (1) Is the
Commission’s focal point on NEPA
matters and is responsible for over-
seeing the Commission’s implementa-
tion of NEPA.

(2) Serves as the Commission’s prin-
ciple contact with the CEQ.

(3) Assigns to Commission staff the
responsibilities outlined in this part.

(4) Must comply with the provisions
of NEPA, E.O. 11514 as amended, the
CEQ regulations, and this part.

(5) Will interpret and administer, to
the fullest extent possible, the policies,
regulations, and public laws of the
United States administered under the
Commission’s jurisdiction in accord-
ance with the policies of NEPA.

(6) Will continue to review the Com-
mission’s statutory authorities, admin-
istrative regulations, policies, pro-
grams, and procedures, in order to
identify any deficiencies or inconsist-
encies therein which prohibit or limit
full compliance with the intent, pur-
pose, and provisions of NEPA and, in
consultation with the Department of
the Interior Office of the Solicitor,
shall take or recommend, as appro-
priate, corrective actions as may be
necessary to bring these authorities
and policies into conformance with the
intent, purpose, and procedures of
NEPA.

(7) Will monitor, evaluate, and con-
trol on a continuing basis the Commis-
sion’s activities so as to protect and
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enhance the quality of the environ-
ment. Such activities will include
those directed to conserving and en-
hancing the environment and designed
to accomplish other program objec-
tives which may affect the quality of
the environment. The Executive Direc-
tor will develop programs and meas-
ures to protect and enhance environ-
mental quality and assess progress in
meeting the specific objectives of such
activities as they affect the quality of
the environment.

(b) Members of the Commission. (1)
Are responsible for compliance with
NEPA, E.O. 11514, as amended, the CEQ
regulations, and this part.

(2) Will insure that, to the fullest ex-
tent possible, the policies, regulations,
and public laws of the United States
administered under the Commission’s
jurisdiction are interpreted and admin-
istered in accordance with the policies
of NEPA.

(c) Department of the Interior Office
of the Solicitor. Is responsible for pro-
viding legal advice to the Commission
regarding compliance with NEPA.

§ 10010.4 Consideration of environ-
mental values.

(a) In Commission management. (1)
In the management of the natural, cul-
tural, and human resources under its
jurisdiction, the Commission must con-
sider and balance a wide range of eco-
nomic, environmental, and social ob-
jectives at the local, regional, and na-
tional levels, not all of which are quan-
tifiable in comparable terms. In consid-
ering and balancing these objectives,
Commission plans, proposals, and deci-
sions often require recognition of com-
plements and resolution of conflicts
among interrelated uses of these natu-
ral, cultural, and human resources
within technological, budgetary, and
legal constraints.

(2) Commission project reports, pro-
gram proposals, issue papers, and other
decision documents must carefully
analyze the various objectives, re-
sources, and constraints, and com-
prehensively and objectively evaluate
the advantages and disadvantages of
the proposed actions and their reason-
able alternatives. Where appropriate,
these documents will utilize and ref-
erence supporting and underlying eco-

nomic, environmental, and other anal-
yses.

(3) The underlying environmental
analyses will factually, objectively,
and comprehensively analyze the envi-
ronmental effects of proposed actions
and their reasonable alternatives. They
will systematically analyze the envi-
ronmental impacts of alternatives, and
particularly those alternatives and
measures which would reduce, miti-
gate, or prevent adverse environmental
impacts or which would enhance envi-
ronmental quality.

(b) In internally initiated proposals.
Officials responsible for development
or conduct of planning and decision
making systems within the Commis-
sion shall incorporate to the maximum
extent necessary environmental plan-
ning as an integral part of these sys-
tems in order to insure that environ-
mental values and impacts are fully
considered and in order to facilitate
any necessary documentation of those
considerations.

(c) In externally initiated proposals.
Officials responsible for development
or conduct of grant, contract, or other
externally initiated activities shall re-
quire applicants, to the extent nec-
essary and practicable, to provide envi-
ronmental information, analyses, and
reports as an integral part of their ap-
plications. This will serve to encourage
applicants to incorporate environ-
mental considerations into their plan-
ning processes as well as provide the
Commission with necessary informa-
tion to meet its own environmental re-
sponsibilities.

§ 10010.5 Consultation, coordination,
and cooperation with other agen-
cies and organizations.

(a) Commission plans and programs.
(1) Officials responsible for planning or
implementing Commission plans and
programs will develop and utilize pro-
cedures to consult, coordinate, and co-
operate with relevant State, local, and
Indian tribal governments; other Fed-
eral agencies; and public and private
organizations and individuals concern-
ing the environmental effects of these
plans and programs on their jurisdic-
tions and/or interests.

(2) The Commission will utilize, to
the maximum extent possible, existing
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notification, coordination, and review
mechanisms established by the Office
of Management and Budget, the Water
Resource Council, and CEQ. However,
use of these mechanisms must not be a
substitute for early and positive con-
sultation, coordination, and coopera-
tion with others, especially State,
local, and Indian tribal governments.

(b) Other Commission activities. (1)
Technical assistance, advice, data, and
information useful in restoring, main-
taining, and enhancing the quality of
the environment will be made available
to other Federal agencies, State, local,
and Indian tribal governments, institu-
tions, and individuals as appropriate.

(2) Information regarding existing or
potential environmental problems and
control methods developed as a part of
research, development, demonstration,
test, or evaluation activities will be
made available to other Federal agen-
cies, State, local, and Indian tribal
governments, institutions and other
entities as appropriate.

(c) Plans and programs of other agen-
cies and organizations. (1) Officials re-
sponsible for protecting, conserving,
developing, or managing resources
under the Commission’s jurisdiction
shall coordinate and cooperate with
State, local and Indian tribal govern-
ments, other Federal agencies, and
public and private organizations and
individuals, and provide them with
timely information concerning the en-
vironmental effects of these entities’
plans and programs.

(2) The Commission will participate
early in applicable planning processes
of other agencies and organizations in
order to ensure full cooperation with
and understanding of the Commission’s
programs and interests in natural, cul-
tural, and human resources.

(3) The Commission will utilize to the
fullest extent possible, existing review
mechanisms to avoid unnecessary du-
plication of effort and to avoid confu-
sion by other organizations.

§ 10010.6 Public involvement.
The Commission will develop and uti-

lize procedures to ensure the fullest
practicable provision of timely public
information and understanding of its
plans and programs including informa-
tion on the environmental impacts of

alternative courses of action. These
procedures will include, wherever ap-
propriate, provision for public meet-
ings or hearings in order to obtain the
views of interested parties. The Com-
mission will also encourage State and
local agencies and Indian tribal gov-
ernments to adopt similar procedures
for informing the public concerning
their activities affecting the quality of
the environment.

§ 10010.7 Mandate.

(a) This part provides instructions
for complying with NEPA and Execu-
tive Order 11514, Protection and En-
hancement of Environmental Quality,
as amended by Executive Order 11991.

(b) The Commission hereby adopts
the regulations of the CEQ, implement-
ing the procedural provisions of NEPA
(sec. 102(2)(C)) except where compliance
would be inconsistent with other statu-
tory requirements. In the case of any
apparent discrepancies between these
procedures and the mandatory provi-
sions of the CEQ regulations the regu-
lations shall govern.

(c) Instructions supplementing the
CEQ regulations are provided in sub-
parts B through G of this part. Cita-
tions in brackets refer to the CEQ reg-
ulations. In addition, the Commission
may prepare a handbook or other tech-
nical guidance, or adopt an appropriate
handbook or guidance prepared by an-
other agency, for its personnel on how
to apply this part to principal pro-
grams.

Subpart B—Initiating the NEPA
Process

§ 10010.8 Purpose.
This subpart provides supplemental

instructions for implementing those
portions of the CEQ regulations per-
taining to initiating the NEPA process
(40 CFR Parts 1501 through 1506).

§ 10010.9 Apply NEPA early.
(a) The Commission will initiate

early consultation and coordination
with other Federal agencies having ju-
risdiction by law or special expertise
with respect to any environmental im-
pact involved, and with appropriate
Federal, State, local and Indian tribal
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agencies authorized to develop and en-
force environmental standards.

(b) The Commission will also consult
early with interested private parties
and organizations, including when the
Commission’s own involvement is rea-
sonably foreseeable in a private or non-
Federal application.

(c) The Commission will insure that
applicants are informed of any environ-
mental information required, to be in-
cluded in their applications and of any
consultation with other Federal agen-
cies, and State, local or Indian tribal
governments required prior to making
the application.

§ 10010.10 Whether to prepare an EIS.
(a) Categorical exclusions (CX) (40

CFR 1508.4).
(1) The following criteria will be used

to determine categories of actions to
be excluded from preparation of an EA
or EIS:

(i) Analysis or experience shows that
the action or group of actions would
have no significant effect on the qual-
ity of the human environment; and

(ii) The action or group of actions
would not involve unresolved conflicts
concerning alternative uses of avail-
able resources.

(2) Based on the criteria in paragraph
(a)(1) of this section, the categories of
actions listed in subpart G of this part
are excluded from the preparation of an
EA or EIS.

(3) The exceptions listed in subpart G
of this part apply to individual actions
subject to CX. Appropriate environ-
mental documents must be prepared
for any actions involving these excep-
tions.

(4) Notwithstanding the criteria, ex-
clusions, and exceptions in paragraphs
(a)(1) through (3), extraordinary cir-
cumstances may dictate or a respon-
sible Commission official may decide
to prepare an environmental document
to assist with decision-making.

(b) Environmental Assessment (EA)
(40 CFR 1508.9). Procedures regarding
preparation of an EA are addressed in
subpart C of this part.

(c) Finding of No Significant Impact
(FONSI) (40 CFR 1508.13). A FONSI will
be prepared as a separate document
based upon analysis of an EA and a de-
termination that the proposed action

will have no significant environmental
impact.

(d) Notice of Intent (NOI) (40 CFR
1508.22). A NOI will be prepared as soon
as practicable after a decision to pre-
pare an environmental impact state-
ment and shall be published in the FED-
ERAL REGISTER and made available to
the affected public in accordance with
40 CFR 1506.6. Publication of a NOI may
be delayed if there is proposed to be
more than three (3) months between
the decision to prepare an environ-
mental impact statement and the time
preparation is actually initiated. The
Commission will periodically publish a
consolidated list of these notices in the
FEDERAL REGISTER.

(e) Environmental Impact Statement
(EIS) (40 CFR 1508.11). Decisions/ac-
tions which would normally require the
preparation of an EIS are identified in
subpart G of this part. Procedures re-
garding preparation of an EIS are ad-
dressed in subpart D of this part.

§ 10010.11 Lead agencies.

(a) The Commission will serve as
lead, or, as appropriate, joint-lead
agency for any NEPA procedure that is
sponsored by or otherwise significantly
involves the Commission.

(b) The Commission will inform the
Office of the Solicitor of any agree-
ments to assume lead or joint-lead
agency status.

(c) A non-Federal agency may be des-
ignated as a joint lead agency if it has
a duty to comply with a local or State
environmental review requirement.
Any non-Federal agency may be a co-
operating agency by agreement. The
Commission will consult with the Of-
fice of the Solicitor in cases where such
non-Federal agencies are also appli-
cants before the Commission to deter-
mine joint-lead agency responsibilities.

§ 10010.12 Cooperating agencies.

(a) The Commission will adhere to
CEQ directives both in the designation
of cooperating agencies for Commis-
sion sponsored NEPA procedures and in
seeking designation as a cooperating
agency for procedures sponsored by
others. Any non-Federal agency may
be a cooperating agency in Commission
NEPA proceedings by agreement. The
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Commission will consult with the Of-
fice of the Solicitor in cases where such
non-Federal agencies are also appli-
cants before the Commission to deter-
mine cooperating agency responsibil-
ities.

(b) The Commission will inform the
Office of the Solicitor of any agree-
ments to assume cooperating agency
status or any declinations pursuant to
40 CFR 1501.6 (c).

§ 10010.13 Scoping.

(a) The invitation requirement in 40
CFR 1501.7(a)(1) may be satisfied by in-
cluding such an invitation in the NOI.

(b) If a scoping meeting is held, con-
sensus is desirable; however, the lead
agency is ultimately responsible for
the scope of an EIS. In the case of pro-
cedures involving joint-lead agencies,
all joint-lead agencies share this re-
sponsibility.

§ 10010.14 Time limits.

When time limits are established to
prepare an environmental document
they should reflect the availability of
personnel and funds.

Subpart C—Environmental
Assessments

§ 10010.15 Purpose.

This subpart provides supplemental
instructions for implementing those
portions of the CEQ regulations per-
taining to environmental assessments
(EA).

§ 10010.16 When to prepare.

(a) An EA will be prepared for all ac-
tions, except those categories of action
excluded from documentation or ad-
dressed adequately by a previous envi-
ronmental document, or for those ac-
tions for which a decision has already
been made to prepare an EIS. The pur-
pose of such an EA is to allow the re-
sponsible official to determine whether
to prepare an EIS.

(b) In addition, an EA may be pre-
pared on any action at any time in
order to assist in planning and decision
making.

§ 10010.17 Public involvement.

(a) The public may be involved in the
EA process when appropriate. Public
notification will be made of the avail-
ability of an EA document (40 CFR
1506.6).

(b) The scoping process may be ap-
plied to an EA (40 CFR 1501.7).

§ 10010.18 Content.

(a) At a minimum, an EA will include
brief discussions of the need for the
proposal, of alternatives as required by
section 102(2)(E) of NEPA, of the envi-
ronmental impacts of the proposed ac-
tion and such alternatives, and a list-
ing of agencies and persons consulted
(40 CFR 1508.9(b)).

(b) In addition, an EA may be ex-
panded to more fully describe the pro-
posal and a broader range of alter-
natives if this facilitates planning and
decision making.

(c) The level of detail and depth of
impact analysis should normally be
limited to that needed to determine
whether there are significant environ-
mental effects.

(d) An EA will contain objective and
credible analyses which support its en-
vironmental impact conclusions. It
will not, in and of itself, conclude
whether or not an EIS will be prepared.
This conclusion will be made upon re-
view of the EA by the responsible offi-
cial and documented in either a NOI or
FONSI.

§ 10010.19 Format.

(a) An EA may be prepared in any
format useful to facilitate planning
and decision making.

(b) An EA may be combined with any
other planning or decision making doc-
ument; however, that portion which
analyzes the environmental impacts of
the proposal and alternatives will be
clearly and separately identified and
not spread throughout or interwoven
into other sections of the document.

§ 10010.20 Adoption.

(a) An EA prepared for a proposal be-
fore the Commission by another agen-
cy, entity or person, including an ap-
plicant, may be adopted if, upon inde-
pendent evaluation by the responsible
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Commission official, it is found to com-
ply with this part and relevant provi-
sions of the CEQ regulations.

(b) When appropriate and efficient, a
responsible Commission official may
augment such an EA when it is essen-
tially, but not entirely, in compliance
in order to make it so.

(c) If an EA or augmented EA is
adopted, the responsible Commission
official must prepare his/her own NOI
or FONSI which also acknowledges the
origin of the EA and takes full respon-
sibility for its scope and content.

Subpart D—Environmental Impact
Statements

§ 10010.21 Purpose.

This subpart provides supplemental
instructions for implementing those
portions of the CEQ regulations per-
taining to environmental impact state-
ments (EIS).

§ 10010.22 Statutory requirements.

NEPA requires that an EIS be pre-
pared by the responsible Federal offi-
cial. This official is normally the low-
est-level official who has overall re-
sponsibility for formulating, reviewing,
or proposing an action or, alter-
natively, has been delegated the au-
thority or responsibility to develop, ap-
prove, or adopt a proposal or action.
Preparation at this level will ensure
that the NEPA process will be incor-
porated into the planning process and
that the EIS will accompany the pro-
posal through existing review proc-
esses.

§ 10010.23 Timing.

(a) The feasibility analysis (go/no-go)
stage, at which time an EIS is to be
completed, is to be interpreted as the
stage prior to the first point of major
commitment to the proposal.

(b) An EIS need not be commenced
until an application is essentially com-
plete; e.g., any required environmental
information is submitted, any con-
sultation required with other agencies
has been conducted, and any required
advance funding is paid by the appli-
cant or other appropriate party.

§ 10010.24 Page limits.

An EIS should be as brief as possible
and still convey the required informa-
tion. Normally this should be accom-
plished in less than 150 pages, though
documents of up to 300 pages are ac-
ceptable for more comprehensive
issues. Where the text of an EIS for a
complex proposal or group of proposals
appears to require more than the nor-
mally prescribed limit of 300 pages, the
Commission will ensure that the length
of such statements is no greater than
necessary to comply with NEPA, the
CEQ regulations, and this part.

§ 10010.25 Supplemental environ-
mental impact statements.

(a) Supplement Environmental Im-
pact Statements (SEIS) are only re-
quired if such changes in the proposed
action or alternatives, new cir-
cumstances, or resultant significant ef-
fects are not adequately analyzed in
the previously prepared EIS.

(b) The Commission will consult with
the Office of the Solicitor prior to pro-
posing to CEQ to prepare a final sup-
plement without preparing an inter-
vening draft.

(c) If, after a Record of Decision has
been executed based on a final EIS, a
described proposal is further refined or
modified and if there are only minor
changes in effects or they are still
within the scope of the earlier EIS, an
EA and FONSI may be prepared for
subsequent decisions rather than a
SEIS. As identified in Sec.
10010.61(b)(1)(i), changes having no po-
tential for significant environmental
impact are categorically excluded from
environmental documentation require-
ments.

§ 10010.26 Format.

(a) Proposed departures from the
standard format described in the CEQ
regulations and this part must be ap-
proved by the Executive Director.

(b) The section listing the preparers
of the EIS will also include other
sources of information, including a bib-
liography or list of cited references,
when appropriate.
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(c) The section listing the distribu-
tion of the EIS will also briefly de-
scribe the consultation and public in-
volvement processes utilized in plan-
ning the proposal and in preparing the
EIS, if this information is not dis-
cussed elsewhere in the document.

(d) If CEQ’s standard format is not
used or if the EIS is combined with an-
other planning or decision making doc-
ument, the section which analyzes the
environmental consequences of the
proposal and its alternatives will be
clearly and separately identified and
not interwoven into other portions of
or spread throughout the document.

§ 10010.27 Cover sheet.

The cover sheet will indicate whether
the EIS intended to serve any other en-
vironmental review or consultation re-
quirements pursuant to 40 CFR 1502.25.

§ 10010.28 Summary.

The emphasis in the summary should
be on those considerations, controver-
sies, and issues which significantly af-
fect the quality of the human environ-
ment.

§ 10010.29 Purpose and need.

The purpose and need section may in-
troduce a number of factors, including
economic and technical considerations
and Commission statutory missions,
which may be outside the scope of the
EIS. Care should be taken to insure an
objective presentation and not a jus-
tification.

§ 10010.30 Alternatives including the
proposed action.

(a) As a general rule, the following
guidance will apply:

(1) For internally initiated proposals;
i.e., for those cases where the Commis-
sion conducts or controls the planning
process, both the draft and final EIS
shall identify the Commission’s pro-
posed action, or preferred alternative.

(2) For externally initiated proposals;
i.e., for those cases where the Commis-
sion is reacting to an application or
similar request, the draft and final EIS
shall identify the applicant’s proposed
action and the Commission’s preferred
alternative unless another law pro-
hibits such an expression.

(3) Proposed departures from this
guidance must be approved by the Ex-
ecutive Director and the Office of the
Solicitor.

(b) Mitigation measures to offset ad-
verse effects of the proposed action or
its alternatives are not necessarily
independent of these actions and
should be incorporated into and ana-
lyzed as a part of the proposal and ap-
propriate alternatives. Where appro-
priate, major mitigation measures may
be identified and analyzed as separate
alternatives in and of themselves
where the environmental consequences
are distinct and significant enough to
warrant separate evaluation.

§ 10010.31 Appendix.
If an EIS is intended to serve other

environmental review or consultation
requirements pursuant to 40 CFR
1502.25, any more detailed information
needed to comply with these require-
ments may be included as an appendix.

§ 10010.32 Tiering.
An environmental document pre-

pared by or for the Commission may
incorporate by reference, either in part
or in its entirety, an earlier environ-
mental impact statement or environ-
mental assessment when the subject
matter of the earlier document is di-
rectly applicable. The Commission may
also choose to prepare, or cause to have
prepared, a broad environmental docu-
ment to cover an entire program or, al-
ternatively, a series of projects within
a distinct geographic area, with the in-
tent of later undertaking project-spe-
cific documentation and ‘‘tiering’’ to
the more general statement or assess-
ment.

§ 10010.33 Incorporation by reference
of material into NEPA documents.

Citations of specific topics will in-
clude the pertinent page numbers. All
literature references will be listed in
the bibliography.

§ 10010.34 Incomplete or unavailable
information.

The references to overall costs in 40
CFR 1502.22 of the CEQ regulations are
not limited to market costs, but may
also include other costs such as social
costs due to delay.
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§ 10010.35 Methodology and scientific
accuracy.

Conclusions about environmental ef-
fects will be preceded by an analysis
that supports that conclusion unless
explicit reference by footnote is made
to other supporting documentation
that is readily available to the public.

§ 10010.36 Environmental review and
consultation requirements.

(a) The Commission will maintain a
list of applicable environmental review
and consultation requirements pursu-
ant to other federal or state laws and
regulations and will make this avail-
able to interested parties.

(b) If the EIS is intended to serve as
the vehicle to fully or partially comply
with the requirements of other federal
or state laws and regulations, the asso-
ciated analyses, studies, or surveys will
be identified as such and discussed in
the text of the EIS and the cover sheet
will so indicate. Any supporting analy-
ses or reports to the NEPA documents
will be incorporated by reference or in-
cluded as an appendix and shall be sent
to reviewing agencies as appropriate in
accordance with applicable regulations
or procedures.

§ 10010.37 Inviting comments.
(a) Comments from State agencies

will be requested through procedures
established by the Governor pursuant
to Executive Order 12372, and may be
requested from local agencies through
these procedures to the extent that
they include the affected local jurisdic-
tions.

(b) When the proposed action may af-
fect the environment of an Indian res-
ervation, comments will be requested
from the Indian tribe through the trib-
al governing body, unless the tribal
governing body has designated an al-
ternate review process.

§ 10010.38 Response to comments.
(a) Preparation of a final EIS need

not be delayed in those cases where a
Federal agency, from which comments
are required to be obtained (40 CFR
1503.1(a)(l)), does not comment within
the prescribed time period. Informal
attempts will be made to determine
the status of any such comments and
every reasonable attempt should be

made to include the comments and a
response in the final EIS.

(b) When other commentors are late,
their comments should be included in
the final EIS to the extent practicable.

§ 10010.39 Elimination of duplication
with state and local procedures.

The Commission will incorporate in
its appropriate program regulations
provisions for the preparation of an
EIS by a State agency to the extent
authorized in section 102(2)(D) of
NEPA.

§ 10010.40 Combining documents.

Incorporating documentation re-
quirements of other environmental reg-
ulations into an EIS is both acceptable
and desirable. If the EIS is combined
with another planning or decision mak-
ing document, the section which ana-
lyzes the environmental consequences
of the proposal and its alternatives will
be clearly and separately identified and
not interwoven into other portions of
or spread throughout the document.

§ 10010.41 Commission responsibility.

A Commission sponsored environ-
mental document may be prepared by
the Commission, a joint-lead agency, a
contractor selected or approved by the
Commission, or, when appropriate, a
cooperating agency. Regardless, the
Commission has the responsibility to
independently evaluate and draw ap-
propriate conclusions. Following the
Commission’s preparation or independ-
ent evaluation of and assumption of re-
sponsibility for an environmental docu-
ment, an applicant may print it pro-
vided the applicant is bearing the cost
of the document pursuant to other
laws.

§ 10010.42 Public involvement.

The Commission will adhere to CEQ
requirements regarding the use of pub-
lic notices, public meetings, public re-
view of NEPA documents, and other
techniques to ensure that the public
has ample opportunity to provide input
into the proceedings and to ensure that
the Commission will give due consider-
ation to this input.
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§ 10010.43 Further guidance.

The Commission may provide further
guidance concerning NEPA pursuant to
its organizational responsibilities and
through supplemental directives.

§ 10010.44 Proposals for legislation.

(a) When appropriate, the Commis-
sion shall identify in the annual sub-
mittal to the Office of Management
and Budget of the Commission’s pro-
posed legislative program any require-
ments for and the status of any envi-
ronmental documents.

(b) When required, the Commission
shall ensure that a legislative EIS is
included as a part of the formal trans-
mittal of a legislative proposal to the
Congress.

§ 10010.45 Time periods.

(a) The minimum review period for a
draft EIS will be sixty (60) days from
the date of transmittal to the Environ-
mental Protection Agency.

(b) The Commission will be respon-
sible for consulting with the Environ-
mental Protection Agency and/or CEQ
about any proposed reductions in time
periods or any extensions of time peri-
ods proposed by those agencies.

Subpart E—Relationship to
Decision-Making

§ 10010.46 Purpose.

This subpart provides supplementary
instructions for implementing those
portions of the CEQ regulations per-
taining to decision-making.

§ 10010.47 Pre-decision referrals to
CEQ.

(a) Upon receipt of advice that an-
other Federal agency intends to refer a
Commission matter to CEQ, the Com-
mission will immediately meet with
that Federal agency to attempt to re-
solve the issues raised.

(b) Upon any referral of a Commis-
sion matter to CEQ by another Federal
agency, the Executive Director will be
responsible for coordinating the Com-
mission’s position.

§ 10010.48 Decision-making proce-
dures.

(a) Procedures by which the Commis-
sion makes decisions are specified in 43
CFR part 10000.

(b) The Commission will incorporate
in its formal decision-making proce-
dures provisions for consideration of
environmental factors and relevant en-
vironmental documents. The major de-
cision points for principal programs
likely to have significant environ-
mental effects will be clearly identi-
fied.

(c) Relevant environmental docu-
ments, including supplements, will be
included as part of the record in formal
rule making or adjudicatory proceed-
ings.

(d) Relevant environmental docu-
ments, comments, and responses will
accompany proposals through existing
review processes so that Commission
officials use them in making decisions.

(e) The decision-maker will consider
the environmental impacts of the en-
tire range of alternatives described in
any relevant environmental document;
the range of these alternatives must
encompass the actual alternatives con-
sidered by the decision-maker.

§ 10010.49 Record of decision.
(a) Any decision documents prepared

for proposals involving an EIS may in-
corporate all appropriate provisions of
40 CFR 1505.2 (b) and (c).

(b) If a decision document incor-
porating these provisions is made
available to the public following a deci-
sion, it will serve the purpose of a
record of decision.

§ 10010.50 Implementing the decision.
The terms ‘‘monitoring’’ and ‘‘condi-

tions’’ in 40 CFR 1505.3 of the CEQ regu-
lations will be interpreted as being rel-
evant to factors affecting the quality
of the human environment.

§ 10010.51 Limitations on actions.
The Executive Director will notify

the Chairman of the Commission and
the Office of the Solicitor of any situa-
tions where Commission or applicant
action would, if taken prior to comple-
tion of a NEPA proceeding, potentially
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have an adverse environmental impact
or limit the choice of reasonable alter-
natives.

§ 10010.52 Timing of actions.
The Commission will consult with

the Office of the Solicitor before mak-
ing any request for reducing the time
period before a decision or action.

§ 10010.53 Emergencies.
In the event of an unanticipated

emergency situation, the Commission
will immediately take any necessary
action to prevent or reduce risks to
public health or safety or serious re-
source losses and then expeditiously
consult with the Office of the Solicitor
about compliance with NEPA. The
Commission will also be responsible for
consulting with CEQ.

Subpart F—Managing the NEPA
Process

§ 10010.54 Purpose.
This subpart provides supplemental

instruction for implementing those
provisions for the CEQ regulations per-
taining to procedures for implementing
and managing the NEPA process.

§ 10010.55 Organization for environ-
mental quality.

(a) Executive Director. The Execu-
tive Director is responsible for provid-
ing advice and assistance to the Com-
mission on matters pertaining to envi-
ronmental quality and for overseeing
and coordinating the Commission’s
compliance with NEPA, Executive
Order 11514 as amended by Executive
Order 11991, the CEQ regulations, and
this part.

(b) NEPA Coordinator. The Executive
Director will designate organizational
elements or individuals, as appropriate,
to be responsible for overseeing mat-
ters pertaining to the environmental
effects of the Commission’s plans and
programs. The individual(s) assigned
these responsibilities should have man-
agement experience or potential, un-
derstand the Commission’s planning
and decision making processes, and be
well trained in environmental matters,
including the Commission’s policies
and procedures so that his/her/their ad-

vice has significance in the Commis-
sion’s planning and decisions.

§ 10010.56 Approval of EISs.
The Chairman of the Commission

(Chairman), acting on the part of the
full Commission, is authorized to ap-
prove an EIS. The Chairman may fur-
ther assign the authority to approve
the EIS if he or she chooses. The Exec-
utive Director will make certain that
there are adequate safeguards to assure
that EISs and other environmental
documents comply with NEPA, the
CEQ regulations, this part, and other
relevant Commission procedures.

§ 10010.57 List of specific compliance
responsibilities.

(a) The Commission staff shall:
(1) As deemed necessary, prepare a

NEPA handbook or adapt applicable
materials prepared by other agencies,
providing guidance on how to imple-
ment NEPA in principal program
areas.

(2) Prepare program regulations or
directives for applicants.

(3) Propose categorical exclusions.
(4) Prepare EAs.
(5) Recommend whether to prepare

an EIS.
(6) Prepare NOIs and FONSIs.
(7) Prepare EISs.
(b) The Executive Director shall:
(1) Approve agency handbooks and

other NEPA guidance.
(2) Approve regulations or directives

for applicants.
(3) Approve categorical exclusions.
(4) Approve EAs.
(5) Decide whether to prepare an EIS.
(6) Approve NOIs and FONSIs.
(7) Make recommendations regarding

the adequacy of EISs.
(c) The Chairman of the Commission,

acting on behalf of the full Commis-
sion, shall:

(1) Concur with regulations or direc-
tives for applicants.

(2) Concur with EAs.
(3) Approve EISs.

§ 10010.58 Information about the
NEPA process.

The Executive Director will identify
staff contacts where information about
the NEPA process and the status of
EISs may be obtained.
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Subpart G—Actions Requiring an
EIS and Actions Subject to
Categorical Exclusion

§ 10010.59 Purpose.
This subpart provides supplemental

instruction for determining major ac-
tions requiring an EIS and for deter-
mining actions that are categorically
excluded from NEPA.

§ 10010.60 Actions normally requiring
an EIS.

(a) The following proposals will nor-
mally require the preparation of an
EIS:

(1) Establishment of major new ref-
uges or wildlife management areas,
fish hatcheries, and major additions to
such installations.

(2) Master development and/or man-
agement plans for major new installa-
tions.

(3) Management plans for established
installations where major new develop-
ments or substantial changes in man-
agement practices are proposed.

(b) If for any of these proposals it is
initially decided not to prepare an EIS,
an EA will be prepared in accordance
with 40 CFR 1501.4(e)(2).

§ 10010.61 Actions subject to categor-
ical exclusion.

(a) General categorical exclusions.
The following actions are categorical
exclusions (CX). However, environ-
mental documents will be prepared for
individual actions subject to CX if the
exceptions listed in Sec. 10010.62 apply.

(1) Personnel actions and investiga-
tions and personnel services contracts.

(2) Internal organizational charges
and facility and office reductions and
closings.

(3) Routine financial transactions, in-
cluding such things as salaries and ex-
penses, procurement contracts, guaran-
tees, financial assistance, income
transfers, audits, fees, bonds and royal-
ties.

(4) Legal transactions, including such
things as investigations, patents,
claims, legal opinions, and judicial ac-
tivities including their initiation, proc-
essing, settlement, appeal or compli-
ance.

(5) Monitoring actions, including in-
spections, assessments, administrative

hearings and decisions; when the regu-
lations themselves or the instruments
of regulations (leases, permits,
licences, etc.) have previously been
covered by the NEPA process or ex-
empt from it.

(6) Non-destructive data collection,
inventory (including field, aerial and
satellite surveying and mapping),
study, and research activities.

(7) Routine and continuing govern-
ment business, including such things as
supervision, administration, activities
having limited context and intensity,
for example, activities of limited size
and magnitude of short-term effects.

(8) Management formulation, alloca-
tion, transfer and reprogramming of
the Commission’s budget at all levels.
This does not exclude the preparation
of environmental documents for pro-
posals included in the budget when oth-
erwise required.

(9) Legislative proposals of an admin-
istrative or technical nature, including
such things as changes in authoriza-
tions for appropriations, and minor
boundary changes and land trans-
actions; or having primarily economic,
social, individual or institutional ef-
fects; and comments and reports on re-
ferrals of legislative proposals.

(10) Policies, directives, regulations,
and guidelines of an administrative, fi-
nancial, legal, technical, or procedural
nature; or the environmental effects of
which are too broad, speculative, or
conjectural to lend themselves to
meaningful analysis and will be subject
later to the NEPA process, either col-
lectively or case-by-case.

(11) Activities which are educational,
informational, advisory or consultative
to other agencies, public and private
entities, visitors, individuals or the
general public.

(12) Cooperative agreements and
interagency agreements.

(b) Specific categorical exclusions.
The following actions are categorical
exclusions (CX).

(1) General:
(i) Changes or amendments to an ap-

proved action when such changes have
no potential for causing substantial en-
vironmental impact.

(ii) Personnel training, environ-
mental interpretation, public safety ef-
forts and other educational activities.
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(iii) The issuance and modification of
procedures, including manuals, orders
and field rules, when the impacts are
limited to administrative or techno-
logical effects.

(iv) The acquisition of land or water
rights in accordance with the Commis-
sion’s procedures, when the acquisition
is from a willing seller, the acquisition
planning process has been performed in
coordination with the affected public
and essentially the existing use will be
continued.

(2) Resource management:
(i) Research, inventory and informa-

tion collection activities directly relat-
ed to the conservation of fish and wild-
life resources which involve negligible
animal mortality or habitat destruc-
tion, and no introduction of either ex-
otic organisms or contaminants.

(ii) The operation, maintenance and
management of existing facilities and
improvements (i.e. structures, roads),
including renovations and replace-
ments which result in no or only minor
changes in the capacity, use or purpose
of the affected facilities.

(iii) The addition of small structures
or improvements in the area of existing
facilities, which result in no or only
minor changes in the capacity, use or
purpose of the affected area.

(iv) The reintroduction (stocking) of
native or established species into suit-
able habitat within their historic or es-
tablished range.

(v) Minor changes in the amounts or
types of public use on Commission
managed land or land acquired with
Commission funds, in accordance with
existing regulations, management
plans and procedures.

(vi) Consultation and technical as-
sistance activities directly related to
the conservation of fish and wildlife re-
sources.

(3) Use of Commission-managed or
funded lands:

(i) The issuance of special approvals
for public use of Commission-managed
land or land acquired with Commission
funds, which maintains essentially the
same level of use and does not continue
a level of use that has resulted in ad-
verse environmental effects.

(ii) Permitting a limited additional
use of an existing right-of-way over
Commission-managed land or land ac-

quired with Commission funds, such as
the addition of new power or telephone
lines where no new structures or im-
provements are required, or the addi-
tion of buried lines.

(iii) The issuance or reissuance of
rights-of-way and special use approvals
for Commission-managed land or land
acquired with Commission funds that
result in no or negligible environ-
mental effects.

(iv) The reissuance of grazing or agri-
cultural use approvals for Commission-
managed land or land acquired with
Commission funds which do not in-
crease the level of use nor continue a
level of use that has resulted in adverse
environmental effects.

(4) Funding for activities by others:
(i) Planning grants or other funding

for planning activities and the admin-
istrative determination that plans
were prepared in accordance with pre-
scribed standards. However, when the
plan is submitted to the Commission
for implementation, the program pro-
posed by the plan is subject to the
NEPA process.

(ii) Grants or other funding for cat-
egorically excluded actions listed in
paragraphs (b) (1) through (3) of this
section.

(5) Inter-agency Initiatives: Actions
where the Commission has concurrence
or co-approval with another agency
and the action is a categorical exclu-
sion for that agency.

(6) Transfer of the operations and
maintenance of Federal lands, water,
or facilities to water districts, recre-
ation agencies, fish and wildlife agen-
cies, or other entities where the antici-
pated operation and maintenance ac-
tivities are agreed to in a contract or a
memorandum of agreement, follow ap-
proved Commission policy, and no
major change in operation and mainte-
nance is anticipated or a proposed
major change in operation and mainte-
nance has previously been the subject
of an appropriate NEPA document.

§ 10010.62 Exceptions to categorical
exclusions.

The following exceptions apply to in-
dividual actions within categorical ex-
clusions (CX). Environmental docu-
ments must be prepared for actions
which may:
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(a) Have significant adverse effects
on public health or safety.

(b) Have adverse effects on such
unique geographic characteristics as
historic or cultural resources, parks,
recreation or refuge lands, wilderness
areas, wild or scenic rivers, sole or
principal drinking water aquifers,
prime farmlands, wetlands, floodplains,
or ecologically significant or critical
areas, including those listed on the De-
partment of the Interior’s National
Register of Natural Landmarks.

(c) Have highly controversial envi-
ronmental effects.

(d) Have highly uncertain and poten-
tially significant environmental effects
or involve unique or unknown environ-
mental risks.

(e) Establish a precedent for future
action or represent a decision in prin-
ciple about future actions with poten-
tially significant environmental ef-
fects.

(f) Be directly related to other ac-
tions with individually insignificant

but cumulatively significant environ-
mental effects.

(g) Have adverse effects on properties
listed or eligible for listing on the Na-
tional Register of Historic Places.

(h) Have adverse effects on species
listed or proposed to be listed on the
List of Endangered or Threatened Spe-
cies, or have adverse effects on des-
ignated Critical Habitat for these spe-
cies.

(i) Require compliance with Execu-
tive Order 12988 (Floodplain Manage-
ment), Executive Order 11990 (Protec-
tion of Wetlands), or the Fish and Wild-
life Coordination Act. However, an ac-
tion may be categorically excluded fol-
lowing applicable reviews if the action
is found to be in conformance with the
applicable law or executive order.

(j) Threaten to violate a Federal,
State, local or tribal law or require-
ment imposed for the protection of the
environment.
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