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(2) If the 1SOC upholds the appeal in
its entirety, the information will be re-
leased in accordance with the provi-
sions of paragraph (e) of this section.

(3) If the ISOC denies the appeal, in
part or in its entirety, then it will for-
ward the appeal with its recommenda-
tion(s) to the Director of FEMA, for a
final determination. A reply will be
forwarded to the requestor enclosing
the declassified releasable information
if any, and an explanation for denying
the request in whole or in part.

(4) Final action on appeals shall be
completed within thirty (30) working
days of receipt of appeal.

[49 FR 24518, June 14, 1984, as amended at 49

FR 38119, Sept. 27, 1984; 50 FR 40006, Oct. 1,
1985; 51 FR 34605, Sept. 30, 1986]
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§9.1 Purpose of part.

This regulation sets forth the policy,
procedure and responsibilities to im-
plement and enforce Executive Order
11988, Floodplain Management, and Ex-
ecutive Order 11990, Protection of Wet-
lands.
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§9.2 Policy.

(a) FEMA shall take no action unless
and until the requirements of this reg-
ulation are complied with.

(b) It is the policy of the Agency to
provide leadership in floodplain man-
agement and the protection of wet-
lands. Further, the Agency shall inte-
grate the goals of the Orders to the
greatest possible degree into its proce-
dures for implementing NEPA. The
Agency shall take action to:

(1) Avoid long- and short-term ad-
verse impacts associated with the occu-
pancy and modification of floodplains
and the destruction and modification
of wetlands;

(2) Avoid direct and indirect support
of floodplain development and new con-
struction in wetlands wherever there is
a practicable alternative;

(3) Reduce the risk of flood loss;

(4) Promote the use of nonstructural
flood protection methods to reduce the
risk of flood loss;

(5) Minimize the impact of floods on
human health, safety and welfare;

(6) Minimize the destruction, loss or
degradation of wetlands;

(7) Restore and preserve the natural
and beneficial values served by
floodplains;

(8) Preserve and enhance the natural
values of wetlands;

(9) Involve the public throughout the
floodplain management and wetlands
protection decision-making process;

(10) Adhere to the objectives of the
Unified National Program for Flood-
plain Management; and

(11) Improve and coordinate the
Agency’s plans, programs, functions
and resources so that the Nation may
attain the widest range of beneficial
uses of the environment without deg-
radation or risk to health and safety.

§9.3 Authority.

The authority for these regulations
is (a) Executive Order 11988, May 24,
1977, which replaced Executive Order
11296, August 10, 1966, (b) Executive
Order 11990, May 24, 1977, (c) Reorga-
nization Plan No. 3 of 1978 (43 FR 41943);
and (d) Executive Order 12127, April 1,
1979 (44 FR 1936). E.O. 11988 was issued
in furtherance of the National Flood
Insurance Act of 1968, as amended (Pub.
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L. 90-488); the Flood Disaster Protec-
tion Act of 1973, as amended (Pub. L.
93-234); and the National Environ-
mental Policy Act of 1969 (NEPA) (Pub.
L. 91-190). Section 2(d) of Executive
Order 11988 requires issuance of new or
amended regulations and procedures to
satisfy its substantive and procedural
provisions. E.O. 11990 was issued in fur-
therance of NEPA, and at section 6 re-
quired issuance of new or amended reg-
ulations and procedures to satisfy its
substantive and procedural provisions.

[45 FR 59526, Sept. 9, 1980, as amended at 48
FR 44543, Sept. 29, 1983]

8§9.4 Definitions.

The following definitions shall apply
throughout this regulation.

Action means any action or activity
including: (a) Acquiring, managing and
disposing of Federal lands and facili-
ties; (b) providing federally under-
taken, financed or assisted construc-
tion and improvements; and (c) con-
ducting Federal activities and pro-
grams affecting land use, including,
but not limited to, water and related

land resources, planning, regulating
and licensing activities.
Actions Affecting or Affected by

Floodplains or Wetlands means actions
which have the potential to result in
the long- or short-term impacts associ-
ated with (a) the occupancy or modi-
fication of floodplains, and the direct
or indirect support of floodplain devel-
opment, or (b) the destruction and
modification of wetlands and the direct
or indirect support of new construction
in wetlands.

Agency means the Federal Emergency
Management Agency (FEMA).

Agency Assistance means grants for
projects or planning activities, loans,
and all other forms of financial or tech-
nical assistance provided by the Agen-
cy.

Associate Director means the head of
any Office or Administration of the
Federal Emergency Management Agen-
cy, who has programmatic responsibil-
ity for a particular action.

Base Flood means the flood which has
a one percent chance of being equalled
or exceeded in any given year (also
known as a 100-year flood). This term is
used in the National Flood Insurance
Program (NFIP) to indicate the mini-
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mum level of flooding to be used by a
community in its floodplain manage-
ment regulations.

Base Floodplain means the 100-year
floodplain (one percent chance flood-
plain).

Coastal High Hazard Area means the
areas subject to high velocity waters
including but not limited to hurricane
wave wash or tsunamis. On a Flood In-
surance Rate Map (FIRM), this appears
as zone V1-30, VE or V.

Critical Action means an action for
which even a slight chance of flooding
is too great. The minimum floodplain
of concern for critical actions is the
500-year floodplain, i.e., critical action
floodplain. Critical actions include, but
are not limited to, those which create
or extend the useful life of structures
or facilities:

(a) Such as those which produce, use
or store highly volatile, flammable, ex-
plosive, toxic or water-reactive mate-
rials;

(b) Such as hospitals and nursing
homes, and housing for the elderly,
which are likely to contain occupants
who may not be sufficiently mobile to
avoid the loss of life or injury during
flood and storm events;

(c) Such as emergency operation cen-
ters, or data storage centers which con-
tain records or services that may be-
come lost or inoperative during flood
and storm events; and

(d) Such as generating plants, and
other principal points of utility lines.

Direct Impacts means changes in
floodplain or wetland values and func-
tions and changes in the risk to lives
and property caused or induced by an
action or related activity. Impacts are
caused whenever these natural values
and functions are affected as a direct
result of an action. An action which
would result in the discharge of pol-
luted storm waters into a floodplain or
wetland, for example, would directly
affect their natural values and func-
tions. Construction-related activities,
such as dredging and filling operations
within the floodplain or a wetland
would be another example of impacts
caused by an action.

Director means the Director of the
Federal Emergency Management Agen-
cy (FEMA).
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Emergency Actions means emergency
work essential to save lives and protect
property and public health and safety
performed under sections 305 and 306 of
the Disaster Relief Act of 1974 (42
U.S.C. 5145 and 5146). See 44 CFR part
205, subpart E.

Enhance means to increase, heighten,
or improve the natural and beneficial
values associated with wetlands.

Facility means any man-made or
man-placed item other than a struc-
ture.

FEMA means the Federal Emergency
Management Agency.

FIA means the Federal Insurance Ad-
ministration.

Five Hundred Year Floodplain (the 500-
year floodplain or 0.2 percent change
floodplain) means that area, including
the base floodplain, which is subject to
inundation from a flood having a 0.2
percent chance of being equalled or ex-
ceeded in any given year.

Flood or flooding means a general and
temporary condition of partial or com-
plete inundation of normally dry land
areas from the overflow of inland and/
or tidal waters, and/or the unusual and
rapid accumulation or runoff of surface
waters from any source.

Flood Fringe means that portion of
the floodplain outside of the floodway
(often referred to as ‘“‘floodway
fringe”).

Flood Hazard Boundary Map (FHBM)
means an offical map of a community,
issued by the Director, where the
boundaries of the flood, mudslide (i.e.,
mudflow) and related erosion areas
having special hazards have been des-
ignated as Zone A, M, or E.

Flood Insurance Rate Map (FIRM)
means an official map of a community
on which the Director has delineated
both the special hazard areas and the
risk premium zones applicable to the
community.

Flood Insurance Study (FIS) means an
examination, evaluation and deter-
mination of flood hazards and, if appro-
priate, corresponding water surface ele-
vations or an examination, evaluation
and determination of mudslide (i.e.,
mudflow) and/or flood-related erosion
hazards.

Floodplain means the lowland and rel-
atively flat areas adjoining inland and
coastal waters including, at a mini-
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mum, that area subject to a one per-
cent or greater chance of flooding in
any given year. Wherever in this regu-
lation the term “‘floodplain’ is used, if
a critical action is involved, ‘“flood-
plain” shall mean the area subject to
inundation from a flood having a 0.2
percent chance of occurring in any
given year (500-year floodplain).
“Floodplain’ does not include areas
subject only to mudflow until FIA
adopts maps identifying ‘““M’’ Zones.

Floodproofing means the modification
of individual structures and facilities,
their sites, and their contents to pro-
tect against structural failure, to keep
water out, or to reduce effects of water
entry.

Floodway means that portion of the
floodplain which is effective in carry-
ing flow, within which this carrying ca-
pacity must be preserved and where the
flood hazard is generally highest, i.e.,
where water depths and velocities are
the greatest. It is that area which pro-
vides for the discharge of the base flood
so the cumulative increase in water
surface elevation is no more than one
foot.

Functionally Dependent Use means a
use which cannot perform its intended
purpose unless it is located or carried
out in close proximity to water, (e.g.,
bridges, and piers).

Indirect Impacts means an indirect re-
sult of an action whenever the action
induces or makes possible related ac-
tivities which effect the natural values
and functions of floodplains or wet-
lands or the risk to lives and property.
Such impacts occur whenever these
values and functions are potentially af-
fected, either in the short- or long-
term, as a result of undertaking an ac-
tion.

Minimize means to reduce to the
smallest amount or degree possible.

Mitigation means all steps necessary
to minimize the potentially adverse ef-
fects of the proposed action, and to re-
store and preserve the natural and ben-
eficial floodplain values and to pre-
serve and enhance natural values of
wetlands.

Natural Values of Floodplains and Wet-
lands means the qualities of or func-
tions served by floodplains and wet-
lands which include but are not limited
to: (a) Water resource values (natural
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moderation of floods, water quality
maintenance, groundwater recharge);
(b) living resource values (fish, wildlife,
plant resources and habitats); (c) cul-
tural resource values (open space, nat-
ural beauty, scientific study, outdoor
education, archeological and historic
sites, recreation); and (d) cultivated re-
source values (agriculture, aqua-
culture, forestry).

New Construction means the construc-
tion of a new structure (including the
placement of a mobile home) or facility
or the replacement of a structure or fa-
cility which has been totally de-
stroyed.

New Construction in Wetlands includes
draining, dredging, channelizing, fill-
ing, diking, impounding, and related
activities and any structures or facili-
ties begun or authorized after the effec-
tive dates of the Orders, May 24, 1977.

Orders means Executive Orders 11988,
Floodplain Management, and 11990,
Protection of Wetlands.

Practicable means capable of being
done within existing constraints. The
test of what is practicable depends
upon the situation and includes consid-
eration of all pertinent factors, such as
environment, cost and technology.

Preserve means to prevent alterations
to natural conditions and to maintain
the values and functions which operate
the floodplains or wetlands in their
natural states.

Regional Director means the Regional
Director of the Federal Emergency
Management Agency for the Region in
which FEMA is acting or the Disaster
Recovery Manager when one is des-
ignated.

Regulatory Floodway means the area
regulated by federal, State or local re-
quirements to provide for the discharge
of the base flood so the cumulative in-
crease in water surface elevation is no
more than a designated amount (not to
exceed one foot as set by the National
Flood Insurance Program).

Restore means to reestablish a setting
or environment in which the natural
functions of the floodplain can again
operate.

SLPS means the State and Local Pro-
grams and Support Directorate.

Structures means walled or roofed
buildings, including mobile homes and
gas or liquid storage tanks.
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Substantial Improvement means any
repair, reconstruction or other im-
provement of a structure or facility,
which has been damaged in excess of,
or the cost of which equals or exceeds,
50% of the market value of the struc-
ture or replacement cost of the facility
(including all “public facilities’ as de-
fined in the Disaster Relief Act of 1974)
(a) before the repair or improvement is
started, or (b) if the structure or facil-
ity has been damaged and is proposed
to be restored, before the damage oc-
curred. If a facility is an essential link
in a larger system, the percentage of
damage will be based on the relative
cost of repairing the damaged facility
to the replacement cost of the portion
of the system which is operationally
dependent on the facility. The term
“‘substantial improvement’” does not
include any alteration of a structure or
facility listed on the National Register
of Historic Places or a State Inventory
of Historic Places.

Support means to encourage, allow,
serve or otherwise facilitate floodplain
or wetland development. Direct sup-
port results from actions within a
floodplain or wetland, and indirect sup-
port results from actions outside of
floodplains or wetlands.

Wetlands means those areas which
are inundated or saturated by surface
or ground water with a frequency suffi-
cient to support, or that under normal
hydrologic conditions does or would
support, a prevalence of vegetation or
aquatic life typically adapted for life in
saturated or seasonally saturated soil
conditions. Examples of wetlands in-
clude, but are not limited to, swamps,
fresh and salt water marshes, estu-
aries, bogs, beaches, wet meadows,
sloughs, potholes, mud flats, river
overflows and other similar areas. This
definition includes those wetlands
areas separated from their natural sup-
ply of water as a result of activities
such as the construction of structural
flood protection methods or solid-fill
road beds and activities such as min-
eral extraction and navigation im-
provements. This definition is intended
to be consistent with the definition
utilized by the U.S. Fish and Wildlife
Service in the publication entitled
Classification of Wetlands and Deep
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Water Habitats of the United States
(Cowardin, et al., 1977).

[45 FR 59526, Sept. 9, 1980, as amended at 47
FR 13149, Mar. 29, 1982; 50 FR 40006, Oct. 1,
1985]

8§9.5 Scope.

(a) Applicability. (1) These regulations
apply to all Agency actions which have
the potential to affect floodplains or
wetlands or their occupants, or which
are subject to potential harm by loca-
tion in floodplains or wetlands.

(2) The basic test of the potential of
an action to affect floodplains or wet-
lands is the action’s potential (both by
itself and when viewed cumulatively
with other proposed actions) to result
in the long- or short-term adverse im-
pacts associated with:

(i) The occupancy or modification of
floodplains, and the direct and indirect
support of floodplain development; or

(ii) The destruction or modification
of wetlands and the direct or indirect
support of new construction in wet-
lands.

(3) This regulation applies to actions
that were, on the effective date of the
Orders (May 24, 1977), ongoing, in the
planning and/or development stages, or
undergoing implementation, and are
incomplete as of the effective date of
these regulations. The regulation also
applies to proposed (new) actions. The
Agency shall:

(i) Determine the applicable provi-
sions of the Orders by analyzing wheth-
er the action in question has pro-
gressed beyond critical stages in the
floodplain management and wetlands
protection decision-making process, as
set out below in §9.6. This determina-
tion need only be made at the time
that followup actions are being taken
to complete or implement the action in
question; and

(if) Apply the provisions of the Or-
ders and of this regulation to all such
actions to the fullest extent prac-
ticable.

(b) Limited exemption of ongoing ac-
tions involving wetlands located outside
the floodplains. (1) Executive Order
11990, Protection of Wetlands, contains
a limited exemption not found in Exec-
utive Order 11988, Floodplain Manage-
ment. Therefore, this exemption ap-
plies only to actions affecting wetlands
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which are located outside the
floodplains, and which have no poten-
tial to result in harm to or within
floodplains or to support floodplain de-
velopment.

(2) The following proposed actions
that impact wetlands located outside
of floodplains are exempt from this
regulation:

(i) Agency-assisted or permitted
projects which were under construction
before May 24, 1977; and

(ii) Projects for which the Agency
has proposed a draft of a final environ-
mental impact statement (EIS) which
adequately analyzes the action and
which was filed before October 1, 1977.
Proposed actions that impact wetlands
outside of floodplains are not exempt if
the EIS:

(A) Only generally covers the pro-
posed action;

(B) Is devoted largely to related ac-
tivities; or

(C) Treats the project area or pro-
gram without an adequate and specific
analysis of the floodplain and wetland
implications of the proposed action.

(c) Decision-making involving certain
categories of actions. The provisions set
forth in this regulation are not applica-
ble to the actions enumerated below ex-
cept that the Regional Directors shall
comply with the spirit of the Order to
the extent practicable. For any action
which is excluded from the actions enu-
merated below, the full 8-step process
applies (see §9.6) (except as indicated
at paragraphs (d), (f) and (g) of this sec-
tion regarding other categories of par-
tial or total exclusions). The provisions
of these regulations do not apply to the
following (all references are to the Dis-
aster Relief Act of 1974, Pub. L. 93-288,
as amended, except as noted):

(1) Assistance provided for emergency
work essential to save lives and protect
property and public health and safety
performed pursuant to sections 305 and
306;

(2) Emergency Support Teams (sec-
tion 304);

(3) Unemployment Assistance (sec-
tion 407);

(4) Emergency Communications (sec-
tion 415);

(5) Emergency Public Transportation
(section 416);
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(6) Fire Suppression Assistance (sec-
tion 417);

(7) Community Disaster Loans (sec-
tion 414), except to the extent that the
proceeds of the loan will be used for re-
pair of facilities or structures or for
construction of additional facilities or
structures;

(8) The following Individual and
Family Grant Program (section 408) ac-
tions:

(i) Housing needs or expenses, except
for restoring, repairing or building pri-
vate bridges, purchase of mobile homes
and provision of structures as mini-
mum protective measures;

(ii) Personal property needs or ex-
penses;

(iii) Transportation expenses;

(iv) Medical/dental expenses;

(v) Funeral expenses;

(vi) Limited home repairs;

(vii) Flood insurance premium;

(viii) Cost estimates;

(ix) Food expenses; and

(X) Temporary rental
tions.

(9) Mortgage and rental assistance
under section 404(b);

(10) Use of existing resources in the
temporary housing assistance program
[section 404(a)], except that Step 1
(89.7) shall be carried out;

(11) Minimal home repairs [section
404(0)];

(12) Debris removal (section 403), ex-
cept those grants involving non-emer-
gency disposal of debris within a flood-
plain or wetland;

(13) Repairs or replacements under
section 402, of less than $5,000 to dam-
aged structures or facilities.

(14) Placement of families in existing
resources and Temporary Relocation
Assistance provided to those families
so placed under the Comprehensive En-
vironmental Response, Compensation,
and Liability Act of 1980, Public Law
96-510.

(d) For each action enumerated
below, the Regional Director shall
apply steps 1, 2, 4, 5 and 8 of the deci-
sion-making process (§§9.7, 9.8, 9.10 and
9.11, see §9.6). Steps 3 and 6 (§9.9) shall
be carried out except that alternative
sites outside the floodplain or wetland
need not be considered. After assessing
impacts of the proposed action on the
floodplain or wetlands and of the site

accommoda-
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on the proposed action, alternative ac-
tions to the proposed action, if any,
and the ‘“‘no action” alternative shall
be considered. The Regional Director
may also require certain other portions
of the decision-making process to be
carried out for individual actions as is
deemed necessary. For any action
which is excluded from the actions list-
ed below. (except as indicated in para-
graphs (c), (f) and (g) of this section re-
garding other categories of partial or
total exclusion), the full 8-step process
applies (see §9.6). The references are to
the Disaster Relief Act of 1974, Public
Law 93-288, as amended.

(1) Actions performed under the Indi-
vidual and Family Grant Program (sec-
tion 408) for restoring or repairing a
private bridge, except where two or
more individuals or families are au-
thorized to pool their grants for this
purpose.

(2) Small project grants (section 419),
except to the extent that Federal fund-
ing involved is used for construction of
new facilities or structures.

(3) Replacement of building contents,
materials and equipment. (sections 402
and 419).

(4) Repairs under section 402 to dam-
aged facilities or structures, except
any such action for which one or more
of the following is applicable:

(i) FEMA estimated cost of repairs is
more than 50% of the estimated recon-
struction cost of the entire facility or
structure, or is more than $100,000, or

(ii) The action is located in a
floodway or coastal high hazard area,
or

(iii) The facility or structure is one
which has previously sustained struc-
tural damage from flooding due to a
major disaster or emergency or on
which a flood insurance claim has been
paid, or

(iv) The action is a critical action.

(e) Other categories of actions. Based
upon the completion of the 8-step deci-
sion-making process (§9.6), the Direc-
tor may find that a specific category of
actions either offers no potential for
carrying out the purposes of the Orders
and shall be treated as those actions
listed in §9.5(c), or has no practicable
alternative sites and shall be treated as
those actions listed in §9.5(d), or has no
practicable alternative actions or sites
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and shall be treated as those actions
listed in §9.5(g). This finding will be
made in consultation with the Federal
Insurance Administration and the
Council on Environmental Quality as
provided in section 2(d) of E.O. 11988.
Public notice of each of these deter-
minations shall include publication in
the FEDERAL REGISTER and a 30-day
comment period.

(f) The National Flood Insurance Pro-
gram (NFIP). (1) Most of what is done
by FIA or SLPS, in adminstering the
National Flood Insurance Program is
performed on a program-wide basis.
For all regulations, procedures or other
issuances making or amending pro-
gram policy, FIA or SLPS, shall apply
the 8-step decision-making process to
that program-wide action. The action
to which the 8-step process must be ap-
plied is the establishment of pro-
grammatic standards or criteria, not
the application of programmatic stand-
ards or criteria to specific situations.
Thus, for example, FIA or SLPS, would
apply the 8-step process to a pro-
grammatic determination of categories
of structures to be insured, but not to
whether to insure each individual
structure. The two prime examples of
where FIA or SLPS, does take site spe-
cific actions which would require indi-
vidual application of the 8-step process
are property acquisition under section
1362 of the National Flood Insurance
Act of 1968, as amended, and the
issuance of an exception to a commu-
nity under 44 CFR 60.6(b). (See also
§9.9(e)(6) and §9.11(e).)

(2) The provisions set forth in this
regulation are not applicable to the ac-
tions enumerated below except that
the Federal Insurance Administrator
or the Associate Director, SLPS, as ap-
propriate shall comply with the spirit
of the Orders to the extent practicable:

(i) The issuance of individual flood
insurance policies and policy interpre-
tations;

(ii) The adjustment of claims made
under the Standard Flood Insurance
Policy;

(iii) The hiring of independent con-
tractors to assist in the implementa-
tion of the National Flood Insurance
Program;

(iv) The issuance of individual flood
insurance maps, Map Information Fa-
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cility map determinations, and map
amendments; and

(v) The conferring of eligibility for
emergency or regular program (NFIP)
benefits upon communities.

(g) For the action listed below, the
Regional Director shall apply steps 1, 4,
5 and 8 of the decision-making process
(889.7, 9.10 and 9.11). For any action
which is excluded from the actions list-
ed below, (except as indicated in para-
graphs (c), (d) and (f) of this section re-
garding other categories of partial or
total exclusion), the full 8-step process
applies (See §9.6). The Regional Direc-
tor may also require certain other por-
tions of the decision-making process to
be carried out for individual actions as
is deemed necessary. The references
are to the Disaster Relief Act of 1974,
Public Law 93-288. The above require-
ments apply to repairs, under section
402, between $5,000 and $25,000 to dam-
aged structures of facilities except for:

(1) Actions in a floodway or coastal
high hazard area; or

(2) New or substantially
structures or facilities; or

(3) Facilities or structures which
have previously sustained structural
damage from flooding due to a major
disaster or emergency.

improved

[45 FR 59526, Sept. 9, 1980, as amended at 47
FR 13149, Mar. 29, 1982; 49 FR 35583, Sept. 10,
1984; 50 FR 40006, Oct. 1, 1985; 51 FR 39531,
Oct. 29, 1986]

§9.6 Decision-making process.

(a) Purpose. The purpose of this sec-
tion is to set out the floodplain man-
agement and wetlands protection deci-
sion-making process to be followed by
the Agency in applying the Orders to
its actions. While the decision-making
process was initially designed to ad-
dress the floodplain Order’s require-
ments, the process will also satisfy the
wetlands Order’s provisions due to the
close similarity of the two directives.
The numbering of Steps 1 through 8
does not firmly require that the steps
be followed sequentially. As informa-
tion is gathered throughout the deci-
sion-making process and as additional
information is needed, reevaluation of
lower numbered steps may be nec-
essary.
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(b) Except as otherwise provided in
§9.5 (c), (d), (f), and (g) regarding cat-
egories of partial or total exclusion
when proposing an action, the Agency
shall apply the 8-step decision-making
process. FEMA shall:

Step 1. Determine whether the pro-
posed action is located in a wetland
and/or the 100-year floodplain (500-year
floodplain for critical actions); and
whether it has the potential to affect
or be affected by a floodplain or wet-
land (see §9.7);

Step 2. Notify the public at the earli-
est possible time of the intent to carry
out an action in a floodplain or wet-
land, and involve the affected and in-
terested public in the decision-making
process (see §9.8);

Step 3. ldentify and evaluate prac-
ticable alternatives to locating the
proposed action in a floodplain or wet-
land (including alternative sites, ac-
tions and the ““no action’ option) (see
§9.9). If a practicable alternative exists
outside the floodplain or wetland
FEMA must locate the action at the al-
ternative site.

Step 4. ldentify the potential direct
and indirect impacts associated with
the occupancy or modification of
floodplains and wetlands and the po-
tential direct and indirect support of
floodplain and wetland development
that could result from the proposed ac-
tion (see §9.10);

Step 5. Minimize the potential ad-
verse impacts and support to or within
floodplains and wetlands to be identi-
fied under Step 4, restore and preserve
the natural and beneficial values
served by floodplains, and preserve and
enhance the natural and beneficial val-
ues served by wetlands (see §9.11);

Step 6. Reevaluate the proposed ac-
tion to determine first, if it is still
practicable in light of its exposure to
flood hazards, the extent to which it
will aggravate the hazards to others,
and its potential to disrupt floodplain
and wetland values and second, if alter-
natives preliminarily rejected at Step 3
are practicable in light of the informa-
tion gained in Steps 4 and 5. FEMA
shall not act in a floodplain or wetland
unless it is the only practicable loca-
tion (see §9.9);

Step 7. Prepare and provide the public
with a finding and public explanation
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of any final decision that the flood-
plain or wetland is the only practicable
alternative (see §9.12); and

Step 8. Review the implementation
and post-implementation phases of the
proposed action to ensure that the re-
quirements stated in §9.11 are fully im-
plemented. Oversight responsibility
shall be integrated into existing proc-
esses.

[45 FR 59526, Sept. 9, 1980, as amended at 49
FR 35583, Sept. 10, 1984; 50 FR 40006, Oct. 1,
1985]

§9.7 Determination of proposed ac-
tion’s location.

(a) The purpose of this section is to
establish Agency procedures for deter-
mining whether any action as proposed
is located in or affects (1) the base
floodplain (the Agency shall substitute
the 500-year floodplain for the base
floodplain where the action being pro-
posed involves a critical action), or (2)
a wetland.

(b) Information needed. The Agency
shall obtain enough information so
that it can fulfill the requirements of
the Orders to (1) avoid floodplain and
wetland locations unless they are the
only practicable alternatives; and (2)
minimize harm to and within
floodplains and wetlands. In all cases,
FEMA shall determine whether the
proposed action is located in a flood-
plain or wetland. In the absence of a
finding to the contrary, FEMA may as-
sume that a proposed action involving
a facility or structure that has been
flooded is in the floodplain. Informa-
tion about the 100-year and 500-year
floods and location of floodways and
coastal high hazard areas may also be
needed to comply with these regula-
tions, especially §9.11. The following
additional flooding characteristics
shall be identified by the Regional Di-
rector as appropriate:

(i) Velocity of floodwater;

(ii) Rate of rise of floodwater;

(iii) Duration of flooding;

(iv) Available warning and
ation time and routes;

(v) Special problems:

(A) Levees;

(B) Erosion;

(C) Subsidence;

(D) Sink holes;

(E) Ice jams;

evacu-
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(F) Debris load;

(G) Pollutants;

(H) Wave heights;

(1) Groundwater flooding;

(J) Mudflow.

(c) Floodplain determination. (1) In the
search for flood hazard information,
FEMA shall follow the sequence below:

(i) The Regional Director shall con-
sult the FEMA Flood Insurance Rate
Map (FIRM) the Flood Boundary
Floodway Map (FBFM) and the Flood
Insurance Study (FIS).

(i) If a detailed map (FIRM or
FBFM) is not available, the Regional
Director shall consult an FEMA Flood
Hazard Boundary Map (FHBM) . If data
on flood elevations, floodways, or
coastal high hazard areas are needed,
or if the map does not delineate the
flood hazard boundaries in the vicinity
of the proposed site, the Regional Di-
rector shall seek the necessary detailed
information and assistance from the
sources listed below.

SOURCES OF MAPS AND TECHNICAL
INFORMATION

Department of Agriculture: Soil Conserva-
tion Service
Department of the Army: Corps of Engineers
Department of Commerce: National Oceanic
and Atmospheric Administration
Federal Insurance Administration
FEMA Regional Offices/Natural and Techno-
logical Hazards Division
Department of the Interior:
Geological Survey
Bureau of Land Management
Bureau of Reclamation
Tennessee Valley Authority
Delaware River Basin Commission
Susquehanna River Basin Commission
States

(iii) If the sources listed do not have
or know of the information necessary
to comply with the Orders’ require-
ments, the Regional Director shall
seek the services of a Federal or other
engineer experienced in this type of
work.

(2) If a decision involves an area or
location within extensive Federal or
state holdings or a headwater area, and
an FIS, FIRM, FBFM, or FHBM is not
available, the Regional Director shall
seek information from the land admin-
istering agency before information and/
or assistance is sought from the
sources listed in this section. If none of
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these sources has information or can
provide assistance, the services of an
experienced Federal or other engineer
shall be sought as described above.

(d) Wetland determination. The follow-
ing sequence shall be followed by the
Agency in making the wetland deter-
mination.

(1) The Agency shall consult with the
U.S. Fish and Wildlife Service (FWS)
for information concerning the loca-
tion, scale and type of wetlands within
the area which could be affected by the
proposed action.

(2) If the FWS does not have adequate
information upon which to base the de-
termination, the Agency shall consult
wetland inventories maintained by the
Army Corps of Engineers, the Environ-
mental Protection Agency, various
states, communities and others.

(3) If state or other sources do not
have adequate information upon which
to base the determination, the Agency
shall carry out an on-site analysis per-
formed by a representative of the FWS
or other qualified individual for wet-
lands characteristics based on the per-
formance definition of what con-
stitutes a wetland.

(4) If an action is in a wetland but
not in a floodplain, and the action is
new construction, the provisions of
this regulation shall apply. Even if the
action is not in a wetland, the Regional
Director shall determine if the action
has the potential to result in indirect
impacts on wetlands. If so, all adverse
impacts shall be minimized. For ac-
tions which are in a wetland and the
floodplain, completion of the decision-
making process is required. (See §9.6.)
In such a case the wetland will be con-
sidered as one of the natural and bene-
ficial values of floodplain.

[45 FR 59526, Sept. 9, 1980, as amended at 47
FR 13149, Mar. 29, 1982; 49 FR 33879, Aug. 27,
1984; 50 FR 40006, Oct. 1, 1985; 51 FR 34605,
Sept. 30, 1986]

8§9.8 Public notice requirements.

(a) Purpose. The purpose of this sec-
tion is to establish the initial notice
procedures to be followed when propos-
ing any action in or affecting
floodplains or wetlands.

(b) General. The Agency shall provide
adequate information to enable the
public to have impact on the decision
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outcome for all actions having poten-
tial to affect, adversely, or be affected
by floodplains or wetlands that it pro-
poses. To achieve this objective, the
Agency shall:

(1) Provide the public with adequate
information and opportunity for review
and comment at the earliest possible
time and throughout the decision-mak-
ing process; and upon completion of
this process, provide the public with an
accounting of its final decisions (see
§9.12); and

(2) Rely on its environmental assess-
ment processes, to the extent possible,
as vehicles for public notice, involve-
ment and explanation.

(c) Early public notice. The Agency
shall provide opportunity for public in-
volvement in the decision-making
process through the provision of public
notice upon determining that the pro-
posed action can be expected to affect
or be affected by floodplains or wet-
lands. Whenever possible, notice shall
precede major project site identifica-
tion and analysis in order to preclude
the foreclosure of options consistent
with the Orders.

(1) For an action for which an envi-
ronmental impact statement is being
prepared, the Notice of Intent to File
an EIS is adequate to constitute the
early public notice, if it includes the
information required under paragraph
(c)(5) of this section.

(2) For each action having national
significance for which notice is being
provided, the Agency shall use the FED-
ERAL REGISTER as the minimum means
for notice, and shall provide notice by
mail to national organizations reason-
ably expected to be interested in the
action. The additional notices listed in
paragraph (c)(4) of this section shall be
used in accordance with the determina-
tion made under paragraph (c)(3) of
this section.

(3) The Agency shall base its deter-
mination of appropriate notices, ade-
quate comment periods, and whether to
issue cumulative notices (paragraphs
(c)(4), (6) and (7) of this section) on fac-
tors which include, but are not limited
to:

(i) Scale of the action;

(i) Potential for controversy;

(iii) Degree of public need;
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(iv) Number of affected agencies and
individuals; and

(v) Its anticipated potential impact.

(4) For each action having primarily
local importance for which notice is
being provided, notice shall be made in
accordance with the criteria under
paragraph (c)(3) of this section, and
shall entail as appropriate:

(i) [Reserved]

(ii) Notice to Indian tribes when ef-
fects may occur on reservations.

(iii) Information required in the af-
fected State’s public notice procedures
for comparable actions.

(iv) Publication in local newspapers
(in papers of general circulation rather
than legal papers).

(v) Notice through other local media.

(vi) Notice to potentially interested
community organizations.

(vii) Publication in newsletters that
may be expected to reach potentially
interested persons.

(viii) Direct mailing to owners and
occupants of nearby or affected prop-
erty.

(ix) Posting of notice on and off site
in the area where the action is to be lo-
cated.

(x) Holding a public hearing.

(5) The notice shall include:

(i) A description of the action, its
purpose and a statement of the intent
to carry out an action affecting or af-
fected by a floodplain or wetland;

(i) Based on the factors in paragraph
(c)(3) of this section, a map of the area
or other indentification of the flood-
plain and/or wetland areas which is of
adequate scale and detail so that the
location is discernible; instead of publi-
cation of such map, FEMA may state
that such map is available for public
inspection, including the location at
which such map may be inspected and
a telephone number to call for informa-
tion;

(iii) Based on the factors in para-
graph (c)(3) of this section, a descrip-
tion of the type, extent and degree of
hazard involved and the floodplain or
wetland values present; and

(iv) ldentification of the responsible
official or organization for implement-
ing the proposed action, and from
whom further information can be ob-
tained.
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(6) The Agency shall provide for an
adequate comment period.

(7) In a post-disaster situation in par-
ticular, the requirement for early pub-
lic notice may be met in a cumulative
manner based on the factors set out in
paragraph (c)(3) of this section. Several
actions may be addressed in one notice
or series of notices. For some actions
involving limited public interest a sin-
gle notice in a local newspaper or let-
ter to interested parties may suffice.

(d) Continuing public notice. The
Agency shall keep the public informed
of the progress of the decision-making
process through additional public no-
tices at key points in the process. The
preliminary information provided
under paragraph (c)(5) of this section
shall be augmented by the findings of
the adverse effects of the proposed ac-
tions and steps necessary to mitigate
them. This responsibility shall be per-
formed for actions requiring the prepa-
ration of an EIS, and all other actions
having the potential for major adverse
impacts, or the potential for harm to
the health and safety of the general
public.

[45 FR 59526, Sept. 9, 1980, as amended at 48
FR 29318, June 24, 1983]

8§9.9 Analysis and reevaluation of

practicable alternatives.

(@) Purpose. (1) The purpose of this
section is to expand upon the directives
set out in §9.6, of this part, in order to
clarify and emphasize the Orders’ key
requirements to avoid floodplains and
wetlands unless there is no practicable
alternative.

(2) Step 3 is a preliminary determina-
tion as to whether the floodplain is the
only practicable location for the ac-
tion. It is a preliminary determination
because it comes early in the decision-
making process when the Agency has a
limited amount of information. If it is
clear that there is a practicable alter-
native, or the floodplain or wetland is
itself not a practicable location, FEMA
shall then act on that basis. Provided
that the location outside the floodplain
or wetland does not indirectly impact
floodplains or wetlands or support de-
velopment therein (see §9.10), the re-
maining analysis set out by this regu-
lation is not required. If such location
does indirectly impact floodplains or
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wetlands or support development
therein, the remaining analysis set out
by this regulation is required. If the
preliminary determination is to act in
the floodplain, FEMA shall gather the
additional information required under
Steps 4 and 5 and then reevaluate all
the data to determine if the floodplain
or wetland is the only practicable al-
ternative.

(b) Analysis of practicable alternatives.
The Agency shall identify and evaluate
practicable alternatives to carrying
out a proposed action in floodplains or
wetlands, including:

(1) Alternative sites
floodplain or wetland;

(2) Alternative actions which serve
essentially the same purpose as the
proposed action, but which have less
potential to affect or be affected by the
floodplain or wetlands; and

(3) No action. The floodplain and wet-
land site itself must be a practicable
location in light of the factors set out
in this section.

(c) The Agency shall analyze the fol-
lowing factors in determining the prac-
ticability of the alternatives set out in
paragraph (b) of this section:

(1) Natural environment (topography,
habitat, hazards, etc.);

(2) Social concerns (aesthetics, his-
torical and cultural values, land pat-
terns, etc.);

(3) Economic aspects (costs of space,
construction, services, and relocation);
and

(4) Legal constraints (deeds, leases,
etc.).

(d) Action following the analysis of
practicable alternatives. (1) The Agency
shall not locate the proposed action in
the floodplain or in a wetland if a prac-
ticable alternative exists outside the
floodplain or wetland.

(2) For critical actions, the Agency
shall not locate the proposed action in
the 500-year floodplain if a practicable
alternative exists outside the 500-year
floodplain.

(3) Even if no practicable alternative
exists outside the floodplain or wet-
land, in order to carry out the action
the floodplain or wetland must itself be
a practicable location in light of the
review required in this section.

outside the
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(e) Reevaluation of alternatives. Upon
determination of the impact of the pro-
posed action to or within the floodplain
or wetland and of what measures are
necessary to comply with the require-
ment to minimize harm to and within
floodplains and wetlands (§9.11), FEMA
shall:

(1) Determine whether:

(i) The action is still practicable at a
floodplain or wetland site in light of
the exposure to flood risk and the ensu-
ing disruption of natural values;

(ii) The floodplain or wetland site is
the only practicable alternative;

(iii) There is a potential for limiting
the action to increase the practicabil-
ity of previously rejected non-flood-
plain or wetland sites and alternative
actions; and

(iv) Minimization of harm to or with-
in the floodplain can be achieved using
all practicable means.

(2) Take no action in a floodplain un-
less the importance of the floodplain
site clearly outweighs the requirement
of E.O. 11988 to:

(i) Avoid direct or indirect support of
floodplain development;

(ii) Reduce the risk of flood loss;

(iii) Minimize the impact of floods on
human safety, health and welfare; and

(iv) Restore and preserve floodplain
values.

(3) Take no action in a wetland un-
less the importance of the wetland site
clearly outweighs the requirements of
E.O. 11990 to:

(i) Avoid the destruction or modifica-
tion of the wetlands;

(ii) Avoid direct or indirect support
of new construction in wetlands;

(iii) Minimize the destruction, loss or
degradation of wetlands; and

(iv) Preserve and enhance the natural
and beneficial values of wetlands.

(4) In carrying out this balancing
process, give the factors in paragraphs
(e)(2) and (3) of this section, the great
weight intended by the Orders.

(5) Choose the ‘“‘no action” alter-
native where there are no practicable
alternative actions or sites and where
the floodplain or wetland is not itself a
practicable alternative. In making the
assessment of whether a floodplain or
wetland location is itself a practicable
alternative, the practicability of the
floodplain or wetland location shall be
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balanced against the practicability of
not carrying out the action at all. That
is, even if there is no practicable alter-
native outside of the floodplain or wet-
land, the floodplain or wetland itself
must be a practicable location in order
for the action to be carried out there.
To be a practicable location, the im-
portance of carrying out the action
must clearly outweigh the require-
ments of the Orders listed in para-
graphs (e)(2) and (e)(3) of this section.
Unless the importance of carrying out
the action clearly outweighs those re-
quirements, the ‘‘no action’ alter-
native shall be selected.

(6) In any case in which the Regional
Director has selected the ‘“‘no action”
option, FIA may not provide a new or
renewed contract of flood insurance for
that structure.

EDITORIAL NOTE: At 45 FR 79070, Nov. 28,
1980, §9.9(e)(6) was temporarily suspended
until further notice.

§9.10 Identify impacts of proposed ac-
tions.

(a) Purpose. The purpose of this sec-
tion is to ensure that the effects of pro-
posed Agency actions are identified.

(b) The Agency shall identify the po-
tential direct and indirect adverse im-
pacts associated with the occupancy
and modification of floodplains and
wetlands and the potential direct and
indirect support of floodplain and wet-
land development that could result
from the proposed action. Such identi-
fication of impacts shall be to the ex-
tent necessary to comply with the re-
quirements of the Orders to avoid
floodplain and wetland locations unless
they are the only practicable alter-
natives and to minimize harm to and
within floodplains and wetlands.

(c) This identification shall consider
whether the proposed action will result
in an increase in the useful life of any
structure or facility in question, main-
tain the investment at risk and expo-
sure of lives to the flood hazard or fore-
go an opportunity to restore the natu-
ral and beneficial values served by
floodplains or wetlands. Regional Of-
fices of the U.S. Fish and Wildlife Serv-
ice may be contacted to aid in the iden-
tification and evaluation of potential
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impacts of the proposed action on nat-
ural and beneficial floodplain and wet-
land values.

(d) In the review of a proposed or al-
ternative action, the Regional Director
shall specifically consider and evalu-
ate: impacts associated with modifica-
tion of wetlands and floodplains re-
gardless of its location; additional im-
pacts which may occur when certain
types of actions may support subse-
quent action which have additional im-
pacts of their own; adverse impacts of
the proposed actions on lives and prop-
erty and on natural and beneficial
floodplain and wetland values; and the
three categories of factors listed below:

(1) Flood hazard-related factors. These
include for example, the factors listed
in §9.7(b)(2);

(2) Natural values-related factors.
These include, for example, the follow-
ing: Water resource values (natural
moderation of floods, water quality
maintenance, and ground water re-
charge); living resource values (fish
and wildlife and biological productiv-
ity); cultural resource values (archeo-
logical and historic sites, and open
space recreation and green belts); and
agricultural, aquacultural and forestry
resource values.

(3) Factors relevant to a proposed ac-
tion’s effects on the survival and quality
of wetlands. These include, for example,
the following: Public health, safety,
and welfare, including water supply,
quality, recharge and discharge; pollu-
tion; flood and storm hazards; and sedi-
ment and erosion; maintenance of nat-
ural systems, including conservation
and long term productivity of existing
flora and fauna, species and habitat di-
versity and stability, hydrologic util-
ity, fish, wildlife, timber, and food and
fiber resources; and other uses of wet-
lands in the public interest, including
recreational, scientific, and cultural
uses.

§9.11 Mitigation.

(a) Purpose. The purpose of this sec-
tion is to expand upon the directives
set out in §9.6 of this part, and to set
out the mitigative actions required if
the preliminary determination is made
to carry out an action that affects or is
in a floodplain or wetland.
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(b) General provisions. (1) The Agency
shall design or modify its actions so as
to minimize harm to or within the
floodplain;

(2) The Agency shall minimize the de-
struction, loss or degradation of wet-
lands;

(3) The Agency shall restore and pre-
serve natural and beneficial floodplain
values; and

(4) The Agency shall preserve and en-
hance natural and beneficial wetland
values.

(c) Minimization provisions. The Agen-
cy shall minimize:

(1) Potential harm to lives and the
investment at risk from the base flood,
or, in the case of critical actions, from
the 500-year flood;

(2) Potential adverse impacts the ac-
tion may have on others; and

(3) Potential adverse impact the ac-
tion may have on floodplain and wet-
land values.

(d) Minimization Standards. In its im-
plementation of the Disaster Relief Act
of 1974, the Agency shall apply at a
minimum, the following standards to
its actions to comply with the require-
ments of paragraphs (b) and (c), of this
section, (except as provided in §9.5 (c),
(d), and (g) regarding categories of par-
tial or total exclusion). Any Agency ac-
tion to which the following specific re-
quirements do not apply, shall never-
theless be subject to the full 8-step
process (§9.6) including the general re-
quirement to minimize harm to and
within floodplains:

(1) There shall be no new construc-
tion or substantial improvement in a
floodway, and no new construction in a
coastal high hazard area, except for:

(i) A functionally dependent use; or

(ii) A structure or facility which fa-
cilitates an open space use.

(2) For a structure which is a func-
tionally dependent use, or which facili-
tates an open space use, the following
applies. There shall be no construction
of a new or substantially improved
structure in a coastal high hazard area
unless it is elevated on adequately an-
chored pilings or columns, and securely
anchored to such piles or columns so
that the lowest portion of the struc-
tural members of the lowest floor (ex-
cluding the pilings or columns) is ele-
vated to or above the base flood level
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(the 500-year flood level for critical ac-
tions) (including wave height). The
structure shall be anchored so as to
withstand velocity waters and hurri-
cane wave wash. The Regional Director
shall be responsible for determining
the base flood level, including the wave
height, in all cases. Where there is a
FIRM in effect, it shall be the basis of
the Regional Director’s determination.
If the FIRM does not reflect wave
heights, or if there is no FIRM in ef-
fect, the Regional Director is respon-
sible for delineating the base flood
level, including wave heights.

(3) Elevation of structures. (i) There
shall be no new construction or sub-
stantial improvement of structures un-
less the lowest floor of the structures
(including basement) is at or above the
level of the base flood.

(ii) There shall be no new construc-
tion or substantial improvement of
structures involving a critical action
unless the lowest floor of the structure
(including the basement) is at or above
the level of the 500-year flood.

(iii) If the subject structure is non-
residential, FEMA may, instead of ele-
vating the structure to the 100-year or
500-year level, as appropriate, approve
the design of the structure and its at-
tendant utility and sanitary facilities
so that below the flood level the struc-
ture is water tight with walls substan-
tially impermeable to the passage of
water and with structural components
h