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assure achievement of program objec-
tives;

(2) An administrative staffing plan to
include the range of service personnel
of which subprofessional staff are an
integral part;

(3) A career service plan permitting
persons to enter employment at the
subprofessional level and, according to
their abilities, through work experi-
ence, pre-service and in-service train-
ing and educational leave with pay,
progress to positions of increasing re-
sponsibility and reward;

(4) An organized training program,
supervision, and supportive services for
subprofessional staff; and

(5) Annual progressive expansion of
the plan to assure utilization of in-
creasing numbers of subprofessional
staff as community service aides, until
an appropriate number and proportion
of subprofessional staff to professional
staff are achieved to make maximum
use of subprofessionals in program op-
eration.

(b) Provide for the use of nonpaid or
partially paid volunteers in providing
services and in assisting any advisory
committees established by the State
agency and for that purpose provide
for:

(1) A position in which rests respon-
sibility for the development, organiza-
tion, and administration of the volun-
teer program, and for coordination of
the program with related functions;

(2) Methods of recruitment and selec-
tion which will assure participation of
volunteers of all income levels in plan-
ning capacities and service provision;

(3) A program for organized training
and supervision of such volunteers;

(4) Meeting the costs incident to vol-
unteer service and assuring that no in-
dividual shall be deprived of the oppor-
tunity to serve because of the expenses
involved in such service; and

(5) Annual progressive expansion of
the numbers of volunteers utilized,
until the volunteer program is ade-
quate for the achievement of the agen-
cy’s service goals.

[34 FR 1320, Jan. 28, 1969, as amended at 41
FR 12015, Mar. 23, 1976; 42 FR 60566, Nov. 28,
1977; 45 FR 56686, Aug. 25, 1980; 51 FR 9204,
Mar. 18, 1986]

§ 225.3 Federal financial participation.
Under the State plan for financial as-

sistance programs under titles I, X,
XIV, XVI (AABD) or for child welfare
services under title IV–B of the Act,
Federal financial participation in ex-
penditures for the recruitment, selec-
tion, training, and employment and
other use of subprofessional staff and
volunteers is available at the rates and
under related conditions established
for training, services, and other admin-
istrative costs under the respective ti-
tles.

[51 FR 9204, Mar. 18, 1986]

PART 233—COVERAGE AND CON-
DITIONS OF ELIGIBILITY IN FI-
NANCIAL ASSISTANCE PRO-
GRAMS

Sec.
233.10 General provisions regarding cov-

erage and eligibility.
233.20 Need and amount of assistance.
233.21 Budgeting methods for OAA, AB,

APTD, and AABD.
233.22 Determining eligibility under pro-

spective budgeting.
233.23 When assistance shall be paid under

retrospective budgeting.
233.24 Retrospective budgeting; determining

eligibility and computing the assistance
payment in the initial one or two
months.

233.25 Retrospective budgeting; computing
the assistance payment after the initial
one or two months.

233.26 Retrospective budgeting; determining
eligibility after the initial one or two
months.

233.27 Supplemental payments under retro-
spective budgeting.

233.28 Monthly reporting.
233.29 How monthly reports are treated and

what notices are required.
233.31 Budgeting methods for AFDC.
233.32 Payment and budget months (AFDC).
233.33 Determining eligibility prospectively

for all payment months (AFDC).
233.34 Computing the assistance payment in

the initial one or two months (AFDC).
233.35 Computing the assistance payment

under retrospective budgeting after the
initial one or two months (AFDC).

233.36 Monthly reporting (AFDC).
233.37 How monthly reports are treated and

what notices are required (AFDC).
233.38 Waiver of monthly reporting and ret-

rospective budgeting requirements;
AFDC.

233.39 Age.
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233.40 Residence.
233.50 Citizenship and alienage.
233.51 Eligibility of sponsored aliens.
233.52 Overpayment to aliens.
233.53 Support and maintenance assistance

(including home energy assistance) in
AFDC.

233.60 Institutional status.
233.70 Blindness.
233.80 Disability.
233.90 Factors specific to AFDC.
233.100 Dependent children of unemployed

parents.
233.101 Dependent children of unemployed

parents.
233.106 Denial of AFDC benefits to strikers.
233.107 Restriction in payment to house-

holds headed by a minor parent.
233.110 Foster care maintenance and adop-

tion assistance.
233.145 Expiration of medical assistance

programs under titles I, IV–A, X, XIV
and XVI of the Social Security Act.

AUTHORITY: 42 U.S.C. 301, 602, 602 (note),
606, 607, 1202, 1302, 1352, and 1382 (note).

§ 233.10 General provisions regarding
coverage and eligibility.

(a) State plan requirements. A State
plan under title I, IV—A, X, XIV, or
XVI, of the Social Security Act must:

(1) Specify the groups of individuals,
based on reasonable classifications,
that will be included in the program,
and all the conditions of eligibility
that must be met by the individuals in
the groups. The groups selected for in-
clusion in the plan and the eligibility
conditions imposed must not exclude
individuals or groups on an arbitrary
or unreasonable basis, and must not re-
sult in inequitable treatment of indi-
viduals or groups in the light of the
provisions and purposes of the public
assistance titles of the Social Security
Act. Under this requirement:

(i) A State shall impose each condi-
tion of eligibility required by the So-
cial Security Act; and

(ii) A State may:
(A) Provide more limited public as-

sistance coverage than that provided
by the Act only where the Social Secu-
rity Act or its legislative history au-
thorizes more limited coverage;

(B) Impose conditions upon appli-
cants for and recipients of public as-
sistance which, if not satisfied, result
in the denial or termination of public
assistance, if such conditions assist the
State in the efficient administration of
its public assistance programs, or fur-

ther an independent State welfare pol-
icy, and are not inconsistent with the
provisions and purposes of the Social
Security Act.

(iii) There must be clarity as to what
groups are included in the plan, and
which are within, and which are out-
side, the scope of Federal financial par-
ticipation.

(iv) Eligibility conditions must be
applied on a consistent and equitable
basis throughout the State.

(v) A plan under title XVI must have
the same eligibility conditions and
other requirements for the aged, blind,
and disabled, except as otherwise spe-
cifically required or permitted by the
Act.

(vi) Eligibility conditions or agency
procedures or methods must not pre-
clude the opportunity for an individual
to apply and obtain a determination of
eligibility or ineligibility.

(vii) Methods of determining eligi-
bility must be consistent with the ob-
jective of assisting all eligible persons
to qualify.

(2) Provide that the State agency will
establish methods for identifying the
expenditures for assistance for any
groups included in the plan for whom
Federal financial participation in as-
sistance may not be claimed.

(3) In addition, a State plan under
title IV–A, X, XIV, or XVI of the Act,
must: Provided that no aid or assist-
ance will be provided under the plan to
an individual with respect to a period
for which he is receiving aid or assist-
ance under a State plan approved under
any other of such titles or under title I
of the Act.

(b) Federal financial participation. (1)
The provisions which govern Federal fi-
nancial participation in assistance pay-
ments are set forth in the Social Secu-
rity Act, throughout this chapter, and
in other policy issuances of the Sec-
retary. Where indicated, State plan
provisions are prerequisite to Federal
financial participation with respect to
the applicable group and payments.
State plan provisions on need, the
amount of assistance, and eligibility
determine the limits of Federal finan-
cial participation. Federal financial
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participation is excluded from assist-
ance payments in which the State re-
fuses to participate because of the fail-
ure of a local authority to apply such
State plan provisions.

(2) The following is a summary state-
ment regarding the groups for whom
Federal financial participation is avail-
able. (More detailed information is
given elsewhere.)

(i) OAA—for needy individuals under
the plan who are 65 years of age or
older.

(ii) AFDC—for:
(a) Needy children under the plan

who are:
(1) Under the age of 18, or age 18 if a

full-time student in a secondary
school, or in the equivalent level of vo-
cational or technical training, and rea-
sonably expected to complete the pro-
gram before reaching age 19;

(2) Deprived of parental support or
care by reason of the death, continued
absence from the home, or physical or
mental incapacity of a parent, or un-
employment of a principal earner, and

(3) Living in the home of a parent or
of certain relatives specified in the
Act.

(b) The parent(s) of a dependent
child, a caretaker relative (other than
a parent) of a dependent child, and, in
certain situations, a parent’s spouse.

(iii) AB—for needy individual’s under
the plan who are blind.

(iv) APTD—for needy individuals
under the plan who are 18 years of age
or older and permanently and totally
disabled.

(v) AABD—for needy individuals
under the plan who are aged, blind, or
18 years of age or older and perma-
nently and totally disabled.

(3) Federal financial participation is
available in assistance payments made
for the entire month in accordance
with the State plan if the individual
was eligible for a portion of the month,
provided that the individual was eligi-
ble on the date that the payment was
made; except that where it has been de-
termined that the State agency had
previously denied assistance to which
the individual was entitled, Federal fi-
nancial participation will be provided
in any corrective payment regardless
of whether the individual is eligible on

the date that the corrective payment is
made.

(4) Federal financial participation is
available in assistance payments which
are continued in accordance with the
State plan, for a temporary period dur-
ing which the effects of an eligibility
condition are being overcome, e.g.,
blindness in AB, disability in APTD,
physical or mental incapacity, contin-
ued absence of a parent, or unemploy-
ment of a principal earner in AFDC.

(5) Where changed circumstances or a
hearing decision makes the individual
ineligible for any assistance, or eligible
for a smaller amount of assistance
than was actually paid, Federal finan-
cial participation is available in excess
payments to such individuals, for not
more than one month following the
month in which the circumstances
changed or the hearing decision was
rendered. Federal financial participa-
tion is available where assistance is re-
quired to be continued unadjusted be-
cause a hearing has been requested.

[36 FR 3866, Feb. 27, 1971, as amended at 38
FR 8744, Apr. 6, 1973; 39 FR 26912, July 24,
1974; 40 FR 32958, Aug. 5, 1975; 47 FR 5674, Feb.
5, 1982; 47 FR 47828, Oct. 28, 1982; 51 FR 9204,
Mar. 18, 1986; 57 FR 30158, July 8, 1992]

§ 233.20 Need and amount of assist-
ance.

(a) Requirements for State Plans. A
State Plan for OAA, AFDC, AB, APTD
or AABD must, as specified below:

(1) General. (i) Provide that the deter-
mination of need and amount of assist-
ance for all applicants and recipients
will be made on an objective and equi-
table basis and all types of income will
be taken into consideration in the
same way except where otherwise spe-
cifically authorized by Federal statute
and

(ii) Provide that the needs, income,
and resources of individuals receiving
SSI benefits under title XVI, individ-
uals with respect to whom Federal fos-
ter care payments are made, individ-
uals with respect to whom State or
local foster care payments are made,
individuals with respect to whom Fed-
eral adoption assistance payments are
made, or individuals with respect to
whom State or local adoption assist-
ance payments are made, for the period
for which such benefits or payments
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are received, shall not be included in
determining the need and the amount
of the assistance payment of an AFDC
assistance unit; except that the needs,
income, and resources of an individual
with respect to whom Federal adoption
assistance payments are made, or indi-
viduals with respect to whom State or
local adoption assistance payments are
made are included in determining the
need and the amount of the assistance
payment for an AFDC assistance unit
of which the individual would other-
wise be regarded as a member where
the amount of the assistance payment
that the unit would receive would not
be reduced by including the needs, in-
come, and resources of such individual.
Under this requirement, ‘‘individuals
receiving SSI benefits under title XVI’’
include individuals receiving manda-
tory or optional State supplementary
payments under section 1616(a) of the
Social Security Act or under section
212 of Public Law 93–66, and ‘‘individ-
uals with respect to whom Federal fos-
ter care payments are made’’ means a
child with respect to whom Federal fos-
ter care maintenance payments under
section 472(b) and defined in section
475(4)(A) of title IV–E of the Social Se-
curity Act are made, and a child whose
costs in a foster family home or child
care institution are covered by the
Federal foster care maintenance pay-
ments made with respect to his or her
minor parent under sections 472(h) and
475(4)(B) of title IV–E. ‘‘Individuals
with respect to whom Federal adoption
assistance payments are made’’ means
a child who receives payments made
under an approved title IV–E plan
based on an adoption assistance agree-
ment between the State and the adop-
tive parents of a child with special
needs, pursuant to sections 473 and
475(3) of the Social Security Act.

(iii) For AFDC, when an individual
who is required to be included in the
assistance unit pursuant to
§ 206.10(a)(1)(vii) is also required to be
included in another assistance unit,
those assistance units must be consoli-
dated, and treated as one assistance
unit for purposes of determining eligi-
bility and the amount of payment.

(iv) For AFDC, when a State learns
of an individual who is required to be
included in the assistance unit after

the date he or she is required to be in-
cluded in the unit, the State must re-
determine the assistance unit’s eligi-
bility and payment amount, including
the need, income, and resources of the
individual. This redetermination must
be retroactive to the date that the in-
dividual was required to be in the as-
sistance unit either through birth/
adoption or by becoming a member of
the household. Any resulting overpay-
ment must be recovered or corrective
payment made pursuant to
§ 233.20(a)(13).

(v) In determining need and the
amount of payment for AFDC, all in-
come and resources of an individual re-
quired to be in the assistance unit, but
subject to sanction under § 250.34 or be-
cause of an intentional program viola-
tion under the optional fraud control
program implementing section 416 of
the Social Security Act, are considered
available to the assistance unit to the
same extent that they would be if the
person were not subject to a sanction.
However, the needs of the sanctioned
individual(s) are not considered. In ac-
cord with § 250.34(c), if a parent in an
AFDC–UP case is sanctioned pursuant
to § 233.100(a)(5), the needs of the second
parent are not taken into account in
determining the family’s need for as-
sistance and the amount of the assist-
ance payment unless the second parent
is participating in the JOBS program.
An individual required to be in an as-
sistance unit pursuant to
§ 206.10(a)(1)(vii) but who fails to co-
operate in meeting a condition of his or
her eligibility for assistance is a sanc-
tioned individual whose needs, income,
and resources are treated in the man-
ner described above.

(2) Standards of assistance. (i) Specify
a statewide standard, expressed in
money amounts, to be used in deter-
mining (a) the need of applicants and
recipients and (b) the amount of the as-
sistance payment.

(ii) In the AFDC plan, provide that
by July 1, 1969, the State’s standard of
assistance for the AFDC program will
have been adjusted to reflect fully
changes in living costs since such
standards were established, and any
maximums that the State imposes on
the amount of aid paid to families will
have been proportionately adjusted. In
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such adjustment a consolidation of the
standard (i.e., combining of items) may
not result in a reduction in the content
of the standard. In the event the State
is not able to meet need in full under
the adjusted standard, the State may
make ratable reductions in accordance
with paragraph (a)(3)(viii) of this sec-
tion. Nevertheless, if a State maintains
a system of dollar maximums these
maximums must be proportionately ad-
justed in relation to the updated stand-
ards.

(iii) Provide that the standard will be
uniformly applied throughout the
State except as provided under § 239.54.

(iv) Include the method used in deter-
mining need and the amount of the as-
sistance payment. For AFDC, the
method must provide for rounding
down to the next lower whole dollar
when the result of determining the
standard of need or the payment
amount is not a whole dollar. Prora-
tion under § 206.10(a)(6)(i)(D) to deter-
mine the amount of payment for the
month of application must occur before
rounding to determine the payment
amount for that month.

(v) If the State IV–A agency includes
special need items in its standard:

(A) Describe those that will be recog-
nized and the circumstances under
which they will be included, and

(B) Provide that they will be consid-
ered for all applicants and recipients
requiring them; except that:

(1) Under AFDC, work expenses and
child care (or care of incapacitated
adults living in the same home and re-
ceiving AFDC) resulting from employ-
ment or participation in either a CWEP
or an employment search program can-
not be special needs, and

(2) In a State which has a JOBS pro-
gram under part 250, child care, trans-
portation, work-related expenses, other
work-related supportive services, and
the costs of education (including tui-
tion, books, and fees) resulting from
participation in JOBS (including par-
ticipation pursuant to §§ 250.46, 250.47,
and 250.48) or any other education or
training activity cannot be special
needs.

(vi) If the State chooses to establish
the need of the individual on a basis
that recognizes, as essential to his
well-being, the presence in the home of

other needy individuals, (A) specify the
persons whose needs will be included in
the individual’s need, and (B) provide
that the decision as to whether any in-
dividual will be recognized as essential
to the recipient’s well-being shall rest
with the recipient.

(vii) [Reserved]
(viii) Provide that the money amount

of any need item included in the stand-
ard will not be prorated or otherwise
reduced solely because of the presence
in the household of a non-legally re-
sponsible individual; and the agency
will not assume any contribution from
such individual for the support of the
assistance unit except as provided in
paragraphs (a)(3)(xiv) and (a)(5) of this
section and § 233.51 of this part.

(ix) For AFDC, provide that a State
shall consider utility payments made
in lieu of any direct rental payment to
a landlord or public housing agency to
be shelter costs for applicants or re-
cipients living in housing assisted
under the U.S. Housing Act of 1937, as
amended, and section 236 of the Na-
tional Housing Act. The amount con-
sidered as a shelter payment shall not
exceed the total amount the applicant
or recipient is expected to contribute
for the cost of housing as determined
by HUD. Utility payments means only
those payments made directly to a
utility company or supplier which are
for gas, electricity, water, heating fuel,
sewerage systems, and trash and gar-
bage collection. Utility payments are
made ‘‘in lieu of any direct rental pay-
ment to a landlord or public housing
agency’’ when, and only when, the
AFDC family pays its entire required
contribution at HUD’s direction to one
or more utility companies and does not
make any direct payment to the land-
lord or the public housing agency.
Housing covered by ‘‘the U.S. Housing
Act of 1937, as amended, and section 236
of the National Housing Act’’ means
Department of Housing and Urban De-
velopment assisted housing which in-
cludes Indian and public housing, sec-
tion 8 new and existing rental housing,
and section 236 rental housing.

(3) Income and resources. (i)(A) OAA,
AB, APTD, AABD, Specify the amount
and types of real and personal prop-
erty, including liquid assets, that may
be reserved, i.e., retained to meet the
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current and future needs while assist-
ance is received on a continuing basis.
In addition to the home, personal ef-
fects, automobile and income produc-
ing property allowed by the agency,
the amount of real and personal prop-
erty, including liquid assets, that can
be reserved for each individual recipi-
ent shall not be in excess of two thou-
sand dollars. Policies may allow rea-
sonable proportions of income from
businesses or farms to be used to in-
crease capital assets, so that income
may be increased; and (B) in AFDC—
The amount of real and personal prop-
erty that can be reserved for each as-
sistance unit shall not be in excess of
one thousand dollars equity value (or
such lesser amount as the State speci-
fies in its State plan) excluding only:

(1) The home which is the usual resi-
dence of the assistance unit;

(2) One automobile, up to $1,500 of eq-
uity value or such lower limit as the
State may specify in the State plan;
(any excess equity value must be ap-
plied towards the general resource
limit specified in the State plan);

(3) One burial plot (as defined in the
State plan) for each member of the as-
sistance unit;

(4) Bona fide funeral agreements (as
defined and within limits specified in
the State plan) up to a total of $1,500 in
equity value or such lower limit as the
State may specify in the State plan for
each member of the assistance unit
(any excess equity value must be ap-
plied towards the general resource
limit specified in the State plan). This
provision addresses only formal agree-
ments for funeral and burial expenses
such as burial contracts, burial trusts
or other funeral arrangements (gen-
erally with licensed funeral directors)
and does not apply to other assets (e.g.,
passbook bank accounts, simple set-
aside of savings, and cash surrender
value of life insurance policies);

(5) Real property for a period of six
consecutive months (or, at the option
of the State, nine consecutive months)
which the family is making a good
faith effort (as defined in the State
plan) to sell, subject to the following
provisions. The family must sign an
agreement to dispose of the property
and to repay the amount of aid re-
ceived during such period that would

not have been paid had the property
been sold at the beginning of such pe-
riod, but not to exceed the amount of
the net proceeds of the sale. The family
has five working days from the date it
realizes cash from the sale of the ex-
cess real property to repay the over-
payment; failure to make repayment
within this period results in the cash
being considered to be an available re-
source. If the family becomes ineligible
for AFDC for any other reason during
the conditional payment period while
making a good faith effort to sell the
property, or fails to sell the property
by the end of the period despite such a
good faith effort, then the amount of
the overpayment attributable to the
real property will not be determined
and recovery will not be begun until
the property is, in fact, sold. However,
if the property was intentionally sold
at less than fair market value so that
a good faith effort to sell it was not
made, or if it is otherwise determined
that a good faith effort to sell the prop-
erty is not being made, the overpay-
ment amount shall be computed using
the fair market value determined at
the beginning of the period. For appli-
cants, the conditional payment period
begins with the first payment month
for which all otherwise applicable eligi-
bility conditions are met and payment
is authorized. For recipients who ac-
quire property while receiving assist-
ance, the period begins with the pay-
ment month in which the recipient re-
ceives the property; and

(6) At State option, basic mainte-
nance items essential to day-to-day
living such as clothes, furniture and
other similarly essential items of lim-
ited value.

(ii) Provide that in determining need
and the amount of the assistance pay-
ment, after all policies governing the
reserves and allowances and disregard
or setting aside of income and re-
sources referred to in this section have
been uniformly applied:

(A) In determining need, all remain-
ing income and resources shall be con-
sidered in relation to the State’s need
standard;

(B) In determining financial eligi-
bility and the amount of the assistance
payment all remaining income (except
unemployment compensation received
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by an unemployed principal earner)
and, except for AFDC, all resources
may be considered in relation to either
the State’s need standard or the
State’s payment standard. Unemploy-
ment compensation received by an un-
employed principal earner shall be con-
sidered only by subtracting it from the
amount of the assistance payment
after the payment has been determined
under the State’s payment method;

(C) States may have policies which
provide for allocating an individual’s
income for his or her own support if
the individual is not applying for or re-
ceiving assistance; for the support of
other individuals living in the same
household but not receiving assistance;
and for the support of other individuals
living in another household. Such
other individuals are those who are or
could be claimed by the individual as
dependents for determining Federal
personal income tax liability, or those
he or she is legally obligated to sup-
port. No income may be allocated to
meet the needs of an individual who
has been sanctioned under §§ 224.51,
232.11(a)(2), 232.12(d), 238.22 or 240.22 or
who is required to be included in the
assistance unit and has failed to co-
operate. The amount allocated for the
individual and the other individuals
who are living in the home must not
exceed the State’s need standard
amount for a family group of the same
composition. The amount allocated for
individuals not living in the home
must not exceed the amount actually
paid.

(D) Income after application of dis-
regards, except as provided in para-
graph (a)(3)(xiii) of this section, and re-
sources available for current use shall
be considered. To the extent not incon-
sistent with any other provision of this
chapter, income and resources are con-
sidered available both when actually
available and when the applicant or re-
cipient has a legal interest in a liq-
uidated sum and has the legal ability
to make such sum available for support
and maintenance.

(E) For AFDC, income tax refunds,
but such payments shall be considered
as resources; and

(F) When the AFDC assistance unit’s
income, after applying applicable dis-
regards, exceeds the State need stand-

ard for the family because of receipt of
nonrecurring earned or unearned lump
sum income (including for AFDC, title
II and other retroactive monthly bene-
fits, and payments in the nature of a
windfall, e.g., inheritances or lottery
winnings, personal injury and worker
compensation awards, to the extent it
is not earmarked and used for the pur-
pose for which it is paid, i.e., monies
for back medical bills resulting from
accidents or injury, funeral and burial
costs, replacement or repair of re-
sources, etc.), the family will be ineli-
gible for aid for the full number of
months derived by dividing the sum of
the lump sum income and other income
by the monthly need standard for a
family of that size. Any income re-
maining from this calculation is in-
come in the first month following the
period of ineligibility. The period of in-
eligibility shall begin with the month
of receipt of the nonrecurring income
or, at State option, as late as the cor-
responding payment month. For pur-
poses of applying the lump sum provi-
sion, family includes all persons whose
needs are taken into account in deter-
mining eligibility and the amount of
the assistance payment, and includes
solely for determining the income and
resources of a family an individual who
must be in a family pursuant to
§ 206.10(a)(1)(vii) but who does not meet
a condition of his or her eligibility due
to a failure to cooperate or is required
by law to have his or her needs ex-
cluded from an assistance unit’s AFDC
grant calculation due to the failure to
perform some action. A State may
shorten the remaining period of ineli-
gibility when: the standard of need in-
creases and the amount the family
would have received also changes (e.g.,
situations involving additions to the
family unit during the period of ineli-
gibility of persons who are otherwise
eligible for assistance); the lump sum
income or a portion thereof becomes
unavailable to the family for a reason
beyond the control of the family; or
the family incurs and pays for medical
expenses. If the State chooses to short-
en the period of ineligibility, the State
plan shall:

(1) Identify which of the above situa-
tions are included;
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(2) In the case of situations involving
an increase in the need standard and
changes in the amount that should
have been paid to the family, specify
the types of circumstances which will
be included;

(3) In the case of situations involving
the unavailability of the lump sum in-
come, include a definition of unavail-
ability, and specify what reasons will
be considered beyond the control of the
family; and

(4) In the case of situations involving
the payment of medical expenses,
specify the types of medical expenses
the State will allow to be offset against
the lump sum income.

For purposes of this paragraph (a)(3):
Automobile means a passenger car or
other motor vehicle used to provide
transportation of persons or goods. (In
AFDC, in appropriate geographic areas,
one alternate primary mode of trans-
portation may be substituted for the
automobile); Equity value means fair
market value minus encumbrances
(legal debts); Fair market value means
the price an item of a particular make,
model, size, material or condition will
sell for on the open market in the geo-
graphic area involved (If a motor vehi-
cle is especially equipped with appara-
tus for the handicapped, the apparatus
shall not increase the value of the vehi-
cle); Liquid assets are those properties
in the form of cash or other financial
instruments which are convertible to
cash and include savings accounts,
checking accounts, stocks, bonds, mu-
tual fund shares, promissory notes,
mortgages, cash value of insurance
policies, and similar properties; Need
standard means the money value as-
signed by the State to the basic and
special needs it recognizes as essential
for applicants and recipients; Payment
standard means the amount from
which non-exempt income is sub-
tracted.

(iii) States may prorate income re-
ceived by individuals employed on a
contractual basis over the period of the
contract or may prorate intermittent
income received quarterly, semiannu-
ally, or yearly over the period covered
by the income. In OAA, AB, APTD and
AABD, they may use the prorated
amount to determine need under
§ 233.23 and the amount of the assist-

ance payment under §§ 233.24 and 233.25.
In AFDC, they may use the prorated
amount to determine need under
§ 233.33 and the amount of the assist-
ance payment under §§ 233.34 and 233.35.

(iv) Provide that in determining the
availability of income and resources,
the following will not be included as in-
come:

(A) Except for AFDC, income equal
to expenses reasonably attributable to
the earning of income (including earn-
ings from public service employment);

(B) Grants, such as scholarships, ob-
tained and used under conditions that
preclude their use for current living
costs;

(C) Home produce of an applicant or
recipient, utilized by him and his
household for their own consumption;

(D) For AFDC, any amounts paid by
a State IV-A agency from State-only
funds to meet needs of children receiv-
ing AFDC, if the payments are made
under a statutorily-established State
program which has been continuously
in effect since before January 1, 1979;

(E) For AFDC, income tax refunds,
but such payments shall be considered
as resources; and

(F) At State option, small non-
recurring gifts, such as those for
Christmas, birthdays and graduations,
not to exceed $30 per recipient in any
quarter; and

(G) For AFDC, the amount paid to
the family by the IV-A agency under
§ 232.20(d) or, in a State that treats di-
rect support payments as income under
§ 233.20(a)(3)(v)(B), the first $50 received
by the assistance unit which represents
a current monthly support obligation
or a voluntary support payment. In no
case shall the total amount disregarded
exceed $50 per month per assistance
unit.

(v) Provide that agency policies will
assure that:

(A) In determining eligibility for an
assistance payment, support payments
assigned under § 232.11 of this chapter
will be treated in accordance with
§ 232.20 and § 232.21 of this chapter; and

(B) In determining the amount of an
assistance payment, assigned support
payments retained in violation of
§ 232.12(b)(4) of this chapter, will be
counted as income to meet need unless
the approved IV–A State plan provides
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that such support payments are subject
to IV–D recovery under §§ 302.31(a)(3)
and 303.80 of this title or unless such
payments are sufficient to render the
family ineligible as provided at § 232.20
of this chapter.

(vi)(A) In family groups living to-
gether, income of the spouse is consid-
ered available for his spouse and in-
come of a parent is considered avail-
able for children under 21, except as
provided in paragraphs (a)(3)(xiv) and
(a)(3)(xviii) of this section for AFDC. If
an individual is a spouse or parent who
is a recipient of SSI benefits under
title XVI, an individual with respect to
whom Federal foster care payments are
made, an individual with respect to
whom State or local foster care pay-
ments are made, an individual with re-
spect to whom Federal adoption assist-
ance payments are made, or an individ-
ual with respect to whom State or
local adoption assistance payments are
made, then, for the period for which
such benefits or payments are received,
his or her income and resources shall
not be counted as income and resources
available to the AFDC unit except that
a child receiving adoption assistance
payments will not be excluded if such
exclusion would cause the AFDC bene-
fits of the assistance unit of which the
child would otherwise be considered a
member to be reduced. For purposes of
this exception, ‘‘a recipient of SSI ben-
efits under title XVI’’ includes a spouse
or parent receiving mandatory or op-
tional State supplementary payments
under section 1616(a) of the Social Se-
curity Act or under section 212 of Pub-
lic Law 93–66 and an ‘‘individual with
respect to whom Federal foster care
payments are made’’ means a child
with respect to whom Federal foster
care maintenance payments are made
under section 472(b) and defined in sec-
tion 475(4)(A) of the Act, and a child
whose costs in a foster family home or
child-care institution are covered by
the foster care maintenance payments
made with respect to his or her minor
parent under sections 472(h) and
475(4)(B) of the Act. ‘‘Individuals with
respect to whom Federal adoption as-
sistance payments are made’’ means a
child who receives payments made
under an approved title IV–E plan
based on an adoption assistance agree-

ment between the State and the adop-
tive parents of a child with special
needs, pursuant to sections 473 and
475(3) of the Social Security Act.

(B) Income of an alien parent, who is
disqualified pursuant to § 233.50(c) is
considered available to the otherwise
eligible child by applying the step-
parent deeming formula at 45 CFR
233.20(a)(3)(xiv).

(vii) If the State agency establishes
policy under which assistance from
other agencies and organizations will
not be deducted in determining the
amount of assistance to be paid, pro-
vide that no duplication shall exist be-
tween such other assistance and that
provided by the public assistance agen-
cy. In such complementary program re-
lationships, nonduplication shall be as-
sured by provision that such aid will be
considered in relation to: (a) The dif-
ferent purpose for which the other
agency grants aid such as vocational
rehabilitation; (b) the provision of
goods and services that are not in-
cluded in the statewide standard of the
public assistance agency, e.g., a private
agency might provide money for spe-
cial training for a child or for medical
care when the public assistance agency
does not carry this responsibility; or
housing and urban development pay-
ments might be provided to cover mov-
ing expenses that are not included in
the assistance standard; or (c) the fact
that public assistance funds are insuffi-
cient to meet the total amount of
money determined to be needed in ac-
cordance with the statewide standard.
In such instances, grants by other
agencies in an amount sufficient to
make it possible for the individual to
have the amount of money determined
to be needed, in accordance with the
public assistance agency standard, will
not constitute duplication.

(viii) Provide that: (A) Payment will
be based on the determination of the
amount of assistance needed; (B) if full
individual payments are precluded by
maximums or insufficient funds, ad-
justments will be made by methods ap-
plied uniformly statewide; (C) in the
case of AFDC no payment of aid shall
be made to an assistance unit in any
month in which the amount of aid
prior to any adjustments is determined
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to be less than $10; and (D) an individ-
ual who is denied aid because of the
limitation specified in (C) of this sec-
tion, or because the payment amount
is determined to be zero as a result of
rounding the payment amount as re-
quired by § 233.20(a)(2)(iv), shall be
deemed a recipient of aid for all other
purposes except participation in the
Community Work Experience Program.

(ix) Provide that the agency will es-
tablish and carry out policies with ref-
erence to applicants’ and recipients’
potential sources of income that can be
developed to a state of availability.

(x) Provide that the income and re-
sources of individuals receiving SSI
benefits under title XVI, individuals
with respect to whom Federal foster
care payments are made, individuals
with respect to whom State or local
foster care payments are made, indi-
viduals with respect to whom Federal
adoption assistance payments are
made, or individuals with respect to
whom State or local adoption assist-
ance payments are made, for the period
for which such benefits or payments
are received, shall not be counted as in-
come and resources of an assistance
unit applying for or receiving assist-
ance under title IV–A; except that a
child receiving adoption assistance
payments will not be excluded if such
exclusion would cause the AFDC bene-
fits of the assistance unit of which the
child would otherwise be considered a
member to be reduced. Under this re-
quirement, ‘‘individuals receiving SSI
benefits under title XVI’’ include indi-
viduals receiving mandatory or op-
tional State supplementary payments
under section 1616(a) of the Social Se-
curity Act or under section 212 of Pub-
lic Law 93–66 and, ‘‘individuals with re-
spect to whom Federal foster care pay-
ments are made’’ means a child with
respect to whom Federal foster care
maintenance payments are made under
section 472(b) and defined in section
475(4)(A) of the Act, and a child whose
costs in a foster family home or child-
care institution are covered by foster
care maintenance payments made with
respect to his or her minor parent
under sections 472(h) and 475(4)(B) of
the Act. ‘‘Individuals with respect to
whom Federal adoption assistance pay-
ments are made’’ means a child who re-

ceives payments made under an ap-
proved title IV–E plan based on an
adoption assistance agreement between
the State and the adoptive parents of a
child with special needs, pursuant to
sections 473 and 475(3) of the Social Se-
curity Act.

(xi) In the case of AFDC if the State
chooses to count the value of the food
stamp coupons as income, provide that
the State plan shall:

(A) Identify the amount for food in-
cluded in its need and payment stand-
ards for an assistance unit of the same
size and composition. (States which
have a flat grant system must estimate
the amount based on historical data or
some other justifiable procedure.); and

(B) Specify the amount of such food
stamp coupons that it will count as in-
come. Under this requirement, the
amount of food stamp coupons which a
State may count as income may not
exceed the amount for food established
in its payment standard for an assist-
ance unit of the same size and composi-
tion.

(xii) In the case of AFDC if the State
chooses to count the value of the gov-
ernmental rent or housing subsidies as
income, provide that the State plan
shall:

(A) Identify the amount for shelter
included in its need and payment
standards for an assistance unit of the
same size and composition. (States
which have a flat grant system must
estimate this amount based on histori-
cal data or some other justifiable pro-
cedure.); and

(B) Specify the amount of such hous-
ing assistance that it will count as in-
come. Under this requirement, the
amount of such rent or housing sub-
sidies which a State may count as in-
come may not exceed the amount for
shelter established in its payment
standard for assistance unit of the
same size and composition.

(xiii) Under the AFDC plan, provide
that no assistance unit is eligible for
aid in any month in which the unit’s
income (other than the assistance pay-
ment) exceeds 185 percent of the
State’s need standard (including spe-
cial needs) for a family of the same
composition (including special needs),
without application of the disregards
in paragraph (a)(11)(i) (except to the
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extent provided for under paragraph
(a)(3)(xix)), paragraph (a)(11)(ii) and
paragraph (a)(11)(viii) of this section.

(xiv) For AFDC, in States that do not
have laws of general applicability hold-
ing the stepparent legally responsible
to the same extent as the natural or
adoptive parent, the State agency shall
count as income to the assistance unit
the income of the stepparent (i.e., one
who is married, under State law, to the
child’s parent) of an AFDC child who is
living in the household with the child
after applying the following disregards
(exception: if the stepparent is in-
cluded in the assistance unit, the dis-
regard under paragraph (a)(11) (i) and
(ii) of this section apply instead:

(A) The first $90 of the gross earned
income of the stepparent;

(B) An additional amount for the sup-
port of the stepparent and any other
individuals who are living in the home,
but whose needs are not taken into ac-
count in making the AFDC eligibility
determinations except for sanctioned
individuals or individuals who are re-
quired to be included in the assistance
unit but have failed to cooperate and
are or could be claimed by the step-
parent as dependents for purposes of
determining his or her Federal per-
sonal income tax liability. This dis-
regarded amount shall equal the
State’s need standard amount for a
family group of the same composition
as the stepparent and those other indi-
viduals described in the preceding sen-
tence;

(C) Amounts actually paid by the
stepparent to individuals not living in
the home but who are or could be
claimed by him or her as dependents
for purposes of determining his or her
Federal personal income tax liability;
and

(D) Payments by such stepparent of
alimony or child support with respect
to individuals not living in the house-
hold.

(xv) For AFDC, provide for the con-
sideration of the income and resources
of an alien’s sponsor who is an individ-
ual as provided in § 233.51.

(xvi) For AFDC, provide that in con-
sidering the availability of income and
resources, support and maintenance as-
sistance (including home energy assist-

ance) will be taken into account in ac-
cordance with § 233.53.

(xvii) In the case of AFDC, if the
State chooses to disregard monthly in-
come of any dependent child when the
income is derived from participation in
a program under the JTPA, provide
that the State plan shall:

(A) Identify from which programs
under the JTPA, income will be dis-
regarded;

(B) In the case of earned income,
specify what amount will be dis-
regarded, and the length of time the
disregard will be applicable (up to six
months per calendar year); and

(C) In the case of unearned income,
specify what amount will be dis-
regarded, and the length of time per
calendar year the disregard will be ap-
plicable if any such limit is chosen.

(xviii) For AFDC, in the case of a de-
pendent child whose parent is a minor
under the age of 18 (without regard to
school attendance), the State shall
count as income to the assistance unit
the income, after appropriate dis-
regards, of such minor’s own parent(s)
living in the same household as the
minor and dependent child. The dis-
regards to be applied are the same as
are applied to the income of a step-
parent pursuant to paragraph
(a)(3)(xiv) of this section. However, in
applying the disregards, each employed
parent will receive the benefit of the
work expense disregard in paragraph
(a)(3)(xiv)(A) of this section.

(xix) In the case of AFDC, if the
State chooses to disregard monthly
earned income of dependent children
who are full-time students in the deter-
mination of whether the family’s in-
come exceeds the limit under
§ 233.20(a)(3)(xiii) of this section, pro-
vide that the State plan shall specify
what amounts will be disregarded and
the length of time the disregard will be
applicable (up to six months per cal-
endar year) except that earned income
derived from participation in a pro-
gram under the JTPA may only be dis-
regarded under this paragraph, para-
graph (a)(3)(xvii) or a combination of
both paragraphs for a total of 6 months
per calendar year.

(xx) In the case of AFDC, if the State
chooses to disregard in the determina-
tion of eligibility the monthly earned
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income of dependent children applying
for AFDC who are full-time students,
provide that the State plan shall:

(A) Specify the amount that will be
disregarded, and

(B) Provide that the disregard shall
only apply to the extent that the
earned income is also disregarded pur-
suant to paragraph (a)(3)(xix) of this
section.

(xxi) Provide that the principal of a
bona fide loan will not be counted as
income or resources in the determina-
tion of eligibility and the amount of
assistance. Interest earned on a loan is
counted as unearned income in the
month received and as resources there-
after and purchases made with a loan
are counted as resources. For purposes
of this paragraph, a loan is considered
bona fide when it meets objective and
reasonable criteria included in the
State plan.

(4) Disregard of income in OAA, AFDC,
AB, APTD, OR AABD. (i) For all pro-
grams except AFDC. If the State choos-
es to disregard income from all sources
before applying other provisions for
disregarding or setting aside income,
specify the amount that is first to be
disregarded, but not more than $7.50
per month, of any income of an individ-
ual, child or relative claiming assist-
ance. All income must be included such
as social security or other benefits,
earnings, contributions from relatives,
or other income the individual may
have.

(ii) Provide that in determining eligi-
bility for public assistance and the
amount of the assistance payment, the
following will be disregarded as income
and resources:

(a) In OAA, AB, APTD, and AABD,
the value of the coupon allotment
under the Food Stamp Act of 1964 in
excess of the amount paid for the cou-
pons;

(b) The value of the U.S. Department
of Agriculture donated foods (surplus
commodities);

(c) Any payment received under title
II of the Uniform Relocation Assist-
ance and Real Property Acquisition
Policies Act of 1970;

(d) Grants or loans to any under-
graduate student for educational pur-
poses made or insured under any pro-
grams administered by the Secretary

of Education except the programs
under the Carl D. Perkins Vocational
and Applied Technology Education Act
(20 U.S.C. 2301 et seq.). Student finan-
cial assistance provided under the Carl
D. Perkins Vocational and Applied
Technology Education Act will be dis-
regarded in accordance with paragraph
(a)(4)(ii)(t) of this section.

(e) Any funds distributed per capita
to or held in trust for members of any
Indian tribe under Public Law 92–254 or
Pub. L. 94–540;

(f) Any benefits received under title
VII, Nutrition Program for the Elderly,
of the Older Americans Act of 1965, as
amended;

(g) Payments for supporting services
or reimbursement of out-of-pocket ex-
penses made to individual volunteers
serving as foster grandparents, senior
health aides, or senior companions, and
to persons serving in the Service Corps
of Retired Executives (SCORE) and Ac-
tive Corps of Executives (ACE) and any
other programs under titles II and III,
pursuant to section 418 of Pub. L. 93–
113;

(h) Payments to applicants or recipi-
ents participating in the Volunteers in
Service to America (VISTA) Program,
except that this disregard will not be
applied when the Director of ACTION
determines that the value of all such
payments, adjusted to reflect the num-
ber of hours such volunteers are serv-
ing, is equivalent to or greater than
the minimum wage then in effect under
the Fair Labor Standards Act of 1938,
or the minimum wage under the laws
of the States where the volunteers are
serving, whichever is greater. (Section
404(g) of Pub. L. 93–113, as amended by
section 9 of Pub. L. 96–143);

(i) The value of supplemental food as-
sistance received under the Child Nu-
trition Act of 1966 as amended, and the
special food service program for chil-
dren under the National School Lunch
Act, as amended (Pub. L. 92–433 and
Pub. L. 93–150);

(j) [Reserved]
(k) Pursuant to section 15 of Public

Law 100–241, any of the following dis-
tributions made to a household, an in-
dividual Native, or a descendant of a
Native by a Native Corporation estab-
lished pursuant to the Alaska Native
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Claims Settlement Act (ANCSA) (Pub.
L. 92–203, as amended):

(1) Cash distributions (including cash
dividends on stock from a Native Cor-
poration) received by an individual are
never counted as income or resources
to the extent that such cash does not,
in the aggregate, exceed $2,000 in a
year. Cash which, in the aggregate, is
in excess of $2,000 in a year is not sub-
ject to the income and resources dis-
regards in this paragraph
(a)(4)(ii)(k)(1);

(2) Stock (including stock issued or
distributed by a Native Corporation as
a dividend or distribution on stock);

(3) A partnership interest;
(4) Land or an interest in land (in-

cluding land or an interest in land re-
ceived from a Native Corporation as a
dividend or distribution on stock); and

(5) An interest in a settlement trust.
(l) Benefits paid to eligible house-

holds under the Low Income Home En-
ergy Assistance Act of 1981 pursuant to
section 2605(f) of Pub. L. 97–35;

(m) Effective October 17, 1975, pursu-
ant to section 6 of Pub. L. 94–114 (89
Stat. 577, 25 U.S.C. 459e) receipts dis-
tributed to members of certain Indian
tribes which are referred to in section
5 of Pub. L. 94–114 (89 Stat. 577, 25
U.S.C. 459d).

(n) Pursuant to section 7 of Public
Law 93–134, as amended by section 4 of
Public Law 97–458, Indian judgment
funds that are held in trust by the Sec-
retary of the Interior (including inter-
est and investment income accrued
while such funds are so held in trust),
or distributed per capita to a household
or member of an Indian tribe pursuant
to a plan prepared by the Secretary of
the Interior and not disapproved by a
joint resolution of the Congress, and
initial purchases made with such funds.
This disregard does not apply to pro-
ceeds from the sale of initial pur-
chases, subsequent purchases made
with funds derived from the sale or
conversion of the initial purchases, or
to funds or initial purchases which are
inherited or transferred.

(o) Pursuant to section 2 of Public
Law 98–64, all funds held in trust by the
Secretary of the Interior for an Indian
tribe (including interest and invest-
ment income accrued while such funds
are so held in trust) and distributed per

capita to a household or member of an
Indian tribe, and initial purchases
made with such funds. This disregard
does not apply to proceeds from the
sale of initial purchases, subsequent
purchases made with funds derived
from the sale or conversion of initial
purchases, or to funds or initial pur-
chases which are inherited or trans-
ferred.

(p) Any student financial assistance
provided under programs in title IV of
the Higher Education Act of 1965, as
amended, and under Bureau of Indian
Affairs education assistance programs.

(q) For AFDC, any payments made as
restitution to an individual under title
I of Public Law 100–383 (the Civil Lib-
erties Act of 1988) or under title II of
Public Law 100–383 (the Aleutian and
Pribilof Islands Restitution Act).

(r) Any Federal major disaster and
emergency assistance provided under
the Disaster Relief Act of 1974, as
amended by Public Law 100–707 (the
Disaster Relief and Emergency Assist-
ance Amendments of 1988) and com-
parable disaster assistance provided by
States, local governments and disaster
assistance organizations.

(s) Any payments made pursuant to
the settlement in the In Re Agent Or-
ange Product liability litigation,
M.D.L. No. 381 (E.D.N.Y.).

(t) Student financial assistance made
available for the attendance costs de-
fined in this paragraph under programs
in the Carl D. Perkins Vocational and
Applied Technology Education Act (20
U.S.C. 2301 et seq.). Attendance costs
are: tuition and fees normally assessed
a student carrying the same academic
workload as determined by the institu-
tion, and including costs for rental or
purchase of any equipment, materials,
or supplies required of all students in
the same course of study; and an allow-
ance for books, supplies, transpor-
tation, dependent care and miscellane-
ous personal expenses for a student at-
tending the institution on at least a
half-time basis, as determined by the
institution.

(u) For AFDC, any payments made
pursuant to section 6(h)(2) of Public
Law 101–426, the Radiation Exposure
Compensation Act.

(iii) Provide that income and re-
sources which are disregarded or set
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aside under this part will not be taken
into consideration in determining the
need of any other individual for assist-
ance.

(iv) For AFDC, any amounts deter-
mined to have been paid by a State
from State-only funds to supplement or
otherwise increase the amount of aid
paid to an assistance unit as computed
under § 233.35 for a month in recogni-
tion of current or anticipated needs of
the assistance unit for that same
month shall not be counted as in-
come—to the extent that the total of
the State supplemental payment, the
AFDC payment and actual income (i.e.,
the amount of income received during
the payment month after subtracting
from gross income the $75 work ex-
pense disregard (to recognize manda-
tory payroll deductions, transportation
costs, and other work expenses), child
care and other applicable disregards)
received in that month are not in ex-
cess of what the State would have paid
for that month to an assistance unit of
the same size and composition with no
income—in computing the assistance
payment under § 233.35 for the cor-
responding payment month.

(5) Proration of shelter, utilities, and
similar needs in AFDC. (i) Provide that
the State agency may prorate allow-
ances in the need and payment stand-
ards for shelter, utilities, and similar
needs when the AFDC assistance unit
lives together with other individuals as
a household; except that, the State
shall not prorate with respect to any
person receiving SSI to whom the stat-
utory one-third reduction (section
1612(a)(2)(A)(i) of the Act) is applied, or
prorate when a bona fide landlord-ten-
ant relationship exists. If the State
chooses to prorate under this para-
graph, it must prorate both the need
standard and payment standard.

(ii) If the State agency elects to pro-
rate allowances for shelter, utilities,
and similar needs the State plan must:

(A) Indicate which allowances will be
prorated, and describe the procedure
which will be used to prorate the allow-
ances;

(B) Provide that the allowances will
be prorated on a reasonable basis; and

(C) Specify the circumstances under
which proration will occur, including a
description of which individuals are

considered to be living with an AFDC
assistance unit as a household.

(6) Disregard of earned income; defini-
tion. Provide that for purposes of dis-
regarding earned income the agency
policies will include:

(i) A definition of earned income in ac-
cordance with the provisions of para-
graphs (a)(6) (iii) through (ix) of this
section; and

(ii) Provision for disregarding earned
income for the period during which it
is earned, rather than when it is paid,
in cases of lump-sum payment for serv-
ices rendered over a period of more
than 1 month.

(iii) The term earned income encom-
passes income in cash or in kind earned
by an individual through the receipt of
wages, salary, commissions, or profit
from activities in which he is engaged
as a self-employed individual or as an
employee. For AFDC, earned income
means gross earned income prior to
any deductions for taxes or for any
other purposes, except as provided in
paragraph (a)(6)(v). Such earned in-
come may be derived from his own em-
ployment, such as a business enter-
prise, or farming; or derived from
wages or salary received as an em-
ployee. It includes earnings over a pe-
riod of time for which settlement is
made at one given time, as in the in-
stance of sale of farm crops, livestock,
or poultry. For OAA, AB, APTD and
AABD only, in considering income
from farm operation, the option avail-
able for reporting under OASDI, name-
ly the cash receipts and disbursements
method, i.e., a record of actual gross, of
expenses, and of net, is an individual
determination and is acceptable also
for these assistance programs.

(iv) With reference to commissions,
wages, or salary, the term earned in-
come means the total amount, irrespec-
tive of personal expenses, such as in-
come-tax deductions, lunches, and
transportation to and from work, and
irrespective of expenses of employment
which are not personal, such as the
cost of tools, materials, special uni-
forms, or transportation to call on cus-
tomers.

(v)(A) For OAA, AB, APTD, and
AABD, with respect to self-employ-
ment, the term earned income means
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the total profit from business enter-
prise, farming, etc., resulting from a
comparison of the gross income re-
ceived with the business expenses, i.e.,
total cost of the production of the in-
come. Personal expenses, such as in-
come-tax payments, lunches, and
transportation to and from work, are
not classified as business expenses.

(B) For AFDC, with respect to self-
employment the term earned income
means the total profit from business
enterprise, farming, etc., resulting
from a comparison of the gross receipts
with the business expenses, i.e., expenses
directly related to producing the goods
or services and without which the
goods or services could not be pro-
duced. However, items such as depre-
ciation, personal business and enter-
tainment expenses, personal transpor-
tation, purchase of capital equipment
and payments on the principal of loans
for capital assets or durable goods are
not business expenses.

(vi) The definition shall exclude the
following from earned income: Returns
from capital investment with respect
to which the individual is not himself
actively engaged, as in a business (for
example, under most circumstances,
dividends and interest would be ex-
cluded from earned income); benefits
(not in the nature of wages, salary, or
profit) accruing as compensation, or re-
ward for service, or as compensation
for lack of employment (for example,
pensions and benefits, such as United
Mine Workers’ benefits or veterans’
benefits).

(vii) With regard to the degree of ac-
tivity, earned income is income pro-
duced as a result of the performance of
services by a recipient; in other words,
income which the individual earns by
his own efforts, including managerial
responsibilities, would be properly
classified as earned income, such as
management of capital investment in
real estate. Conversely, for example, in
the instance of capital investment
wherein the individual carries no spe-
cific responsibility, such as where rent-
al properties are in the hands of rental
agencies and the check is forwarded to
the recipient, the income would not be
classified as earned income.

(viii) Reserves accumulated from
earnings are given no different treat-

ment than reserves accumulated from
any other sources.

(7) Disregard of earned income; method.
(i) Provide that for other than AFDC,
the following method will be used for
disregarding earned income: The appli-
cable amounts of earned income to be
disregarded will be deducted from the
gross amount of earned income, and all
work expenses, personal and non-per-
sonal, will then be deducted. Only the
net amount remaining will be applied
in determining need and the amount of
the assistance payment.

(ii) In applying the $30 and one-third
disregard under paragraph (a)(11)(i)(D)
of this section to an applicant for
AFDC, there will be a preliminary step
to determine whether the assistance
unit is eligible without applying the
disregard to the individual’s earned in-
come, by comparing the applicant’s
gross earned income (less the dis-
regards in paragraphs (a)(11)(i) (A), (B)
and (C)) and all of the assistance unit’s
other income to the State need stand-
ard. This preliminary step does not
apply if the individual has received
AFDC in one of the four months prior
to the month of application.

(8) Disregard of earned income applica-
ble only to OAA, APTD, or AABD. If the
State chooses to disregard earned in-
come, specify the amount to be dis-
regarded of the first $80 per month of
income that is earned by an aged or
disabled individual claiming OAA,
APTD, or AABD, who is not blind, but
not more than $20 per month plus one-
half of the next $60 of such earned in-
come.

(9) Disregard of income and resources
applicable only to APTD or AABD. If the
State chooses to disregard income
(which may be additional to the in-
come disregarded under paragraph
(a)(8) of this section) or resources for a
disabled individual to achieve the ful-
fillment of a plan of self-support, pro-
vide that the amounts of additional in-
come and resources will not exceed
those found necessary for the period
during which the individual is actually
undergoing vocational rehabilitation,
and specify the period, not in excess of
36 months, for which such amounts are
to be disregarded.

(10) Disregard of income and resources
applicable only to AB or AABD. Provide
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that, in determining the need of indi-
viduals who are blind, (i) the first $85
per month of earned income of the indi-
vidual plus one-half of earned income
in excess of $85 per month will be dis-
regarded; and (ii) if the individual has
a plan for achieving self-support, such
additional income and resources as are
necessary to fulfill such plan will be
disregarded for a period not in excess of
12 months. Such additional income and
resources may be disregarded for an ad-
ditional period not in excess of 24
months (for a total of 36 months), as
specified in the State plan.

(11) Disregard of income and resources
applicable only to AFDC. (i) For pur-
poses of eligibility determination, the
State must disregard from the monthly
earned income, i.e., earned income as
defined in § 233.20(a)(6)(iii), of each indi-
vidual whose needs are included in the
eligibility determination:

(A) Disregard all of the monthly
earned income of each child receiving
AFDC if the child is a full-time student
or is a part-time student who is not a
full-time employee. A student is one
who is attending a school, college, or
university or a course of vocational or
technical training designed to fit him
or her for gainful employment and in-
cludes a participant in the Job Corps
program under the Job Training Part-
nership Act (JTPA).

(B) The first $90.
(C) Where appropriate, an amount

equal to $30 plus one-third of the
earned income not already disregarded
under paragraphs (a)(11)(i), (a)(11)(v)
and (a)(11)(vi) of this section of an indi-
vidual who received assistance in one
of the four prior months.

(D) An amount equal to the actual
cost for the care of each dependent
child or incapacitated adult living in
the same home and receiving AFDC,
but not to exceed $175 for each depend-
ent child who is at least age two or
each incapacitated adult, and not to
exceed $200 for each dependent child
who is under age two. For individuals
not engaged in full-time employment
or not employed throughout the
month, the $175 and $200 disregard lim-
its may be applied, or the State agency
may establish disregard limits less
than $175 and $200.

(E) Where appropriate, $30 of the
earned income not already disregarded
under paragraphs (a)(11) (i), (v), and (vi)
of this section, in the case of an indi-
vidual who reapplies for assistance
within the eight-month period that he/
she is eligible for the $30 disregard.

(ii) For purposes of benefit calcula-
tion for individuals found eligible
under paragraph (a)(11)(i) of this sec-
tion, the following disregards must be
made by the State:

(A) Disregard all of the monthly
earned income of each child receiving
AFDC if the child is a full-time student
or is a part-time student who is not a
full-time employee. A student is one
who is attending a school, college, or
university or a course of vocational or
technical training designed to fit him
or her for gainful employment and in-
cludes a participant in the Job Corps
program under the Job Training Part-
nership Act (JTPA).

(B) Disregard from any other individ-
ual’s earned income the amounts speci-
fied in paragraphs (a)(11)(i)(B) and
(a)(11)(i)(D) of this section, and $30 plus
one-third of the individual’s earned in-
come not already disregarded under
paragraphs (a)(11)(ii) and (a)(11)(v) of
this section. However, the State may
not provide the one-third portion of the
disregard to an individual after the
fourth consecutive month (any month
for which the unit loses the $30 plus
one-third disregard because of a provi-
sion in paragraph (a)(11)(iii) of this sec-
tion, shall be considered as one of these
months) it has been applied to the indi-
vidual’s earned income and may not
apply the $30 disregard after the eighth
month following the fourth consecutive
month (regardless of whether the $30
disregard was actually applied in those
months) unless twelve consecutive
months have passed during which the
individual is not a recipient of AFDC.
If income from a recurring source re-
sulted in suspension or termination
due to an extra paycheck, the month of
ineligibility does not interrupt the ac-
cumulation of consecutive months of
the $30 plus one-third disregard, nor
does it count as one of the consecutive
months.

(iii) The applicable earned income
disregards in paragraphs (i) (B) and (C)
and (ii)(B) of this paragraph do not
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apply to the earned income of the indi-
vidual for the month in which one of
the following conditions apply to him:

(A) An individual terminated his em-
ployment or reduced his earned income
without good cause (as specified in the
State plan) within the period of 30 days
preceding such month;

(B) An individual refused without
good cause (as specified in the State
plan) within the period of 30 days pre-
ceding such month to accept employ-
ment in which he is able to engage
which is offered through the public em-
ployment offices of the State, or is oth-
erwise offered by an employer if the
offer of such employer is determined by
the State or local agency administer-
ing the State plan, after notification
by him, to be a bona fide offer of em-
ployment;

(C) An individual failed without good
cause (as specified in the State plan) to
make a timely report (as defined in
§ 233.37(c)) of that income; or

(D) The individual voluntarily re-
quests assistance to be terminated for
the primary purpose of avoiding receiv-
ing the $30 and one-third disregard for
four consecutive months.

(iv) [Reserved]
(v) The treatment of earned income

and expenses under JOBS is as follows:
(A) For earned income from regular

employment or on-the-job training, as
described at § 250.61, the disregards in
paragraphs (a)(11)(i) and (a)(11)(ii)(B)
shall apply.

(B) For earned income from a job
under the work supplementation com-
ponent, as described at § 250.62, the dis-
regards in paragraphs (a)(11)(i) and
(a)(11)(ii)(B) shall apply unless the
State IV–A agency in its State JOBS
plan, has elected to provide otherwise
under § 250.62(j) and § 250.62(k).

(C) For all activities under JOBS and
self-initiated education and training in
non-JOBS areas, advance payment or
reimbursement to the individual for
child care, transportation, work-relat-
ed expenses, or work-related supportive
services is disregarded.

(D) Payment or reimbursement of
child care pursuant to part 255 for em-
ployed individuals who are not JOBS
participants and one-time work-related
expenses for individuals who are not

JOBS participants pursuant to part 255
are disregarded.

(vi) At State option, disregard all or
part of the monthly income of any de-
pendent child applying for or receiving
AFDC when the income is derived from
a program carried out under the Job
Training Partnership Act of 1982, ex-
cept that in respect to earned income
such disregard may not exceed six
months per calendar year.

(vii) At State option, disregard all or
part of the monthly earned income of
any dependent child applying for
AFDC, if the child is a full-time stu-
dent, and that income has been dis-
regarded for purposes of paragraph
(a)(3)(xiii) of this section.

(viii) Disregard as income the
amount of any earned income tax cred-
it payments received by an applicant
or recipient. Disregard as resources, in
the month of receipt and the following
month, the amount of any earned in-
come tax credit payments received by
an applicant or recipient. ‘‘Earned in-
come tax credit payments’’ include:
Any advance earned income tax credit
payment made to a family by an em-
ployer and any earned income tax cred-
it payment made as a refund of Federal
income taxes.

(12) Recoupment of overpayments and
correction of underpayments for programs
other than AFDC. Specify uniform
Statewide policies for:

(i) Recoupment of overpayments of
assistance, including certain overpay-
ments resulting from assistance paid
pending hearing decisions.

(A) The State may not recoup any
overpayment previously made to a re-
cipient:

(1) Unless the recipient has income or
resources exclusive of the current as-
sistance payment currently available
in the amount by which the agency
proposes to reduce payments: except
that,

(2) Where such overpayments were
occassioned or caused by the recipi-
ent’s willful withholding of informa-
tion concerning his income, resources
or other circumstances which may af-
fect the amount of payment, the State
may recoup prior overpayments from
current assistance grants irrespective
of current income or resources.
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(B) Withholding of information which
is subject to the provisions of para-
graph (a)(12)(i)(A)(2) of this section in-
cludes the following:

(1) Willful misstatements (either oral
or written) made by a recipient in re-
sponse to oral or written questions
from the State agency concerning the
recipient’s income, resources or other
circumstances which may affect the
amount of payment. Such
misstatements may include under-
statements of amounts of income or re-
sources and omission of an entire cat-
egory of income or resources;

(2) A willful failure by the recipient
to report changes in income, resources
or other circumstances which may af-
fect the amount of payment, if the
State agency has clearly notified the
recipient of an obligation to report
such changes. The recipient shall be
given such notification periodically at
times (not less frequently than semi-
annually) and by methods which the
State agency determines will effec-
tively bring such reporting require-
ments to the recipient’s attention:

(3) A willfull failure by the recipient
(i) to report receipt of a payment which
the recipient knew represented an erro-
neous overpayment, or (ii) to notify the
State agency of receipt of a check
which exceeded the prior check by at
least the amount which the State agen-
cy had previously notified the recipient
(pursuant to the provisions of para-
graph (a)(12)(i)(A)(4) of this section)
might represent an overpayment and
constitute a sum to which the recipient
would not be entitled. In making a de-
termination pursuant to this para-
graph (a)(12)(i)(B)(3), all relevant cir-
cumstances including the amount by
which the erroneous payment exceeded
the previous payment shall be consid-
ered.

(C) Each periodic notification under
paragraph (a)(12)(i)(B)(2) of this section
shall:

(1) Include a reminder that it is the
recipient’s continuing obligation to
furnish to the State agency accurate
and timely information concerning
changes in income, resources, or other
circumstances which may affect the
amount of payment, within a reason-
able specified period after such change.
The recipient may also be notified that

a failure to so notify the State agency
within the designated time period may
constitute a willful withholding of such
information and permit the State agen-
cy to recover any overpayment occa-
sioned or caused by the willful with-
holding;

(2) Specifically and comprehensibly
in simple phraseology indicate the type
of information to be disclosed by the
recipient. Examples shall be furnished
of the most frequent types of newly ac-
quired income or resources (e.g., inher-
itance, wages from a part-time job);

(3) Require that, if there is any doubt
whether a particular change in cir-
cumstances constitutes such reportable
information, the recipient contact the
State agency or a designated represent-
ative thereof within a reasonable speci-
fied period of time after such change in
circumstances;

(4) If the State plan provides for
recoupment in the circumstances de-
scribed in paragraph (a)(12)(i)(B)(3)(ii)
of this section, notify the recipient
that if the check received exceeds the
prior check by a specified amount
(which amount may not be less than
that which a reasonable man should
have known was erroneous), this in-
creased check may constitute a sum to
which the recipient is not entitled. In
such instances, the notification may
require that the recipient notify the
State agency or a designated represent-
ative thereof prior to the negotiation
of such check, so that corrective action
may be taken; the State agency shall
respond to such notification within 24
hours. The recipient may also be noti-
fied that a failure to so notify the
State agency within the designated
time period may constitute a willful
withholding of such information and
permit the State agency to recover
such overpayment.

(D) The State agency shall require
periodic formal acknowledgement by
recipients (on a form utilized for this
purpose) that the reporting obligations
of this paragraph had been brought to
the recipient’s attention and that they
were understood.

(E) Any recoupment of overpayments
made under circumstances other than
those specified in paragraph
(a)(12)(i)(B) of this section shall be lim-
ited to overpayments made during the
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12 months preceding the month in
which the overpayment was discovered.

(F) Any recoupment of overpayments
permitted by paragraph (a)(12)(i)(A)(2)
of this section may be made from
available income and resources (includ-
ing disregarded, set-aside or reserved
items) or from current assistance pay-
ment or from both. If recoupments are
made from current assistance pay-
ments, the State shall, on a case-by-
case basis, limit the proportion of such
payments that may be deducted in
each case, so as not to cause undue
hardship to recipients.

(G) The plan may provide for
recoupment in all situations specified
herein, or only in certain of the cir-
cumstances specified herein, and for
waiver of the overpayment where the
cost of collection would exceed the
amount of the overpayment.

(H) Election by the State not to re-
coup overpayments shall not waive the
provisions of §§ 205.40, and 205.41, or any
other quality control requirement.

(ii) Prompt correction of underpay-
ments to current recipients, resulting
from administrative error where the
State plan provides for recoupment of
overpayments. Under this requirement:

(a) Retroactive corrective payment
shall be made only for the 12 months
preceding the month in which the un-
derpayment is discovered;

(b) For purposes of determining con-
tinued eligibility and amount of assist-
ance, such retroactive corrective pay-
ments shall not be considered as in-
come or as a resource in the month
paid nor in the next following month;
and

(c) No retroactive payment need be
made where the administrative cost
would exceed the amount of the pay-
ment.

(13) Recovery of overpayments and cor-
rection of underpayments for AFDC.(i)
Specify uniform Statewide policies for
recovery of overpayments of assist-
ance, including overpayments resulting
from assistance paid pending hearing
decisions. Overpayment means a finan-
cial assistance payment received by or
for an assistance unit for the payment
month which exceeds the amount for
which that unit was eligible. (The
agency may deny assistance for the
corresponding payment month rather

than recover if the assistance unit was
ineligible for the budget month, the
State becomes aware of the ineligibil-
ity when the monthly report is submit-
ted, the recipient accurately reported
the budget month’s income and other
circumstances, and the assistance unit
will be eligible for the following pay-
ment month.)

(A) The State must take all reason-
able steps necessary to promptly cor-
rect any overpayment, except that, as
set forth in the plan, a State may
waive any overpayment which occurred
because receipt of an earned income
tax credit payment by a family during
the period January 1, 1990, to December
31, 1990, caused ineligibility under the
185 percent gross income limitation in
paragraph (a)(3)(xiii) of this section.

(1) Any recovery of an overpayment
to a current assistance unit, including
a current assistance unit or recipient
whose overpayment occurred during a
prior period of eligibility, must be re-
covered through repayment (in part or
in full) by the individual responsible
for the overpayment or recovering the
overpayment by reducing the amount
of any aid payable to the assistance
unit of which he or she is a member, or
both.

(2) If recovery is made from the
grant, such recovery shall result in the
assistance unit retaining, for any pay-
ment month, from the combined aid,
income and liquid resources, (without
application of section 402(a)(8) of the
Act) not less than 90 percent of the
amount payable under the State plan
to a family of the same composition
with no other income. Where a State
chooses to recover at a rate less than
the maximum, it must recover prompt-
ly.

(B) The State shall recover an over-
payment from (1) the assistance unit
which was overpaid, or (2) any assist-
ance unit of which a member of the
overpaid assistance unit has subse-
quently become a member, or (3) any
individual members of the overpaid as-
sistance unit whether or not currently
a recipient. If the State recovers from
individuals who are no longer recipi-
ents, or from recipients who refuse to
repay the overpayment from their in-
come and resources, recovery shall be
made by appropriate action under
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State law against the income or re-
sources of those individuals.

(C) If through recovery, the amount
payable to the assistance unit is re-
duced to zero, members of the assist-
ance unit are still considered recipi-
ents of AFDC.

(D) In cases which have both an un-
derpayment and an overpayment, the
State may offset one against the other
in correcting the payment.

(E) Prompt recovery of an overpay-
ment: A State must take one of the fol-
lowing three actions by the end of the
quarter following the quarter in which
the overpayment is first identified:

(1) Recover the overpayment, (2) ini-
tiate action to locate and/or recover
the overpayment from a former recipi-
ent, or (3) execute a monthly recovery
agreement from a current recipient’s
grant or income/resources.

(ii) Specify uniform Statewide poli-
cies for prompt correction of any un-
derpayments to current recipients and
those who would be a current recipient
if the error causing the underpayment
had not occurred. Underpayment
means a financial assistance payment
received by or for an assistance unit
for the payment month which is less
than the amount for which the assist-
ance unit was eligible, or failure by the
State to issue a financial assistance
payment for the payment month to an
eligible assistance unit if such pay-
ment should have been issued. Under
this requirement, for purposes of deter-
mining continued eligibility and
amount of assistance, such retroactive
corrective payments shall not be con-
sidered as income, or as a resource in
the month paid nor in the next follow-
ing month.

(iii) Paragraph (a)(13) of this section
is effective for incorrect payments
which are identified subsequent to Sep-
tember 30, 1981.

(iv) In locating former recipients who
have outstanding overpayments the
State should use appropriate data
sources such as State unemployment
insurance files, State Department of
Revenue information from tax returns,
State automobile registration, Bendex,
and other files relating to current or
former recipients.

(v) The State must maintain infor-
mation on the individual and total

number and amount of overpayments
identified and their disposition for cur-
rent and former recipients.

(vi) The State may elect not to at-
tempt recovery of an overpayment
from an individual no longer receiving
aid where the overpayment amount is
less than $35. Where the overpayment
amount owed by an individual no
longer receiving aid is $35 or more, the
State can determine when it is no
longer cost-effective to continue over-
payment recovery efforts, provided it
has made reasonable efforts to recover
the overpayment from the individual.
Reasonable efforts must include notifi-
cation of the amount of and reason for
the overpayment and that repayment
is required. States must also maintain
information regarding uncollected
overpayments as provided under para-
graph (a)(13)(v) of this section, to en-
able the State to recover those over-
payments if the individual subse-
quently becomes a recipient. In cases
involving fraud, States must make
every effort to recover the overpay-
ment, regardless of the amount.

(14) For Medicaid eligibility only, be-
ginning October 1, 1998, pursuant to
section 402(a)(37) of the Act, an assist-
ance unit will be deemed to be receiv-
ing AFDC, but only for the purposes of
this paragraph, for a period of nine
months after the last month the family
actually received aid if the loss of
AFDC eligibility was solely because a
member of the unit was no longer eligi-
ble due to the 4 and 12 month time lim-
itations to have the $30 and one-third
or the $30 disregard in paragraph
(a)(11)(ii)(B) applied to his or her
earned income. At State option, an ad-
ditional period of Medicaid coverage
for up to six months may be provided
when the assistance unit would be eli-
gible during such additional period to
receive AFDC if the $30 and one-third
or the $30 disregards were applied to
the assistance unit’s earned income.

(15) For Medicaid eligibility only,
pursuant to section 406(h) of the Act:

(i) Each dependent child and each rel-
ative with whom such a child is living
(including the eligible spouse of such
relative pursuant to section 237.50(b) of
this chapter) who becomes ineligible
for AFDC wholly or partly because of
the initiation of or an increase in the
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amount of a child or spousal support
collection under title IV–D will be
deemed to be receiving AFDC, but only
for purposes of this paragraph (a)(15),
for a period of four consecutive cal-
endar months beginning with the first
month of AFDC ineligibility. To be eli-
gible for extended Medicaid coverage
pursuant to this paragraph (a)(15), each
dependent child and relative must
meet the following conditions:

(A) The individual must have become
ineligible for AFDC on or after August
16, 1984; and

(B) The individual must have re-
ceived AFDC in at least three of the six
months immediately preceding the
month in which the individual becomes
ineligible for AFDC; and

(C) The individual must have become
ineligible for AFDC wholly or partly as
a result of the initiation of or an in-
crease in the amount of a child or
spousal support collection under title
IV–D.

(ii)(A) Except as provided in para-
graph (a)(15)(ii)(B) of this section, indi-
viduals who are eligible for extended
Medicaid lose this coverage if they
move to another State during the 4-
month period. However, if they move
back to and reestablish residence in
the State in which they have extended
coverage, they are eligible for any of
the months remaining in the 4-month
period in which they are residents of
the State.

(B) If a State has chosen in its State
plan to provide Medicaid to non-resi-
dents, the State may continue to pro-
vide the 4-month extended benefits to
individuals who have moved to another
State.

(iii) For purposes of paragraph (i) of
this section:

(A) The new collection or increased
collection of child or spousal support
results in the termination of AFDC eli-
gibility when it actively causes or con-
tributes to the termination. This oc-
curs when:

(1) The change in support collection
in and of itself is sufficient to cause in-
eligibility. This rule applies even if the
support collection must be added to
other, stable income. It also applies
even if other independent factors, alone
or in combination with each other,

might simultaneously cause ineligibil-
ity; or

(2) The change in support contributes
to ineligibility but does not by itself
cause ineligibility. Ineligibility must
result when the change in support is
combined with other changes in income
or changes in other circumstances and
the other changes in income or cir-
cumstances cannot alone or in com-
bination result in termination without
the change in support.

(B) In cases of increases in the
amounts of both the support collec-
tions and earned income, eligibility
under this section does not preclude
eligibility under paragraph (a)(14) of
this section or section 1925 of the So-
cial Security Act (which was added by
section 303(a) of the Family Support
Act of 1988 (42 U.S.C. 139r–6)). Extended
periods result from both an increase in
the amount of the support collection
and from an increase in earned income
must run concurrently.

(b) Federal financial participation;
General. (1) Federal participation will
be available in financial assistance
payments made on the basis that (after
application of policies governing the
allowable reserve, disregard or setting
aside of income and resources), all in-
come of the needy individual, together
with the assistance payment, do not
exceed the State’s defined standard of
assistance, and available resources of
the needy individuals do not exceed the
limits under the State plan.

(2) Federal participation is available
within the maximums specified in the
Federal law, when the payments do not
exceed the amount determined to be
needed under the statewide standard,
and are made in accordance with the
State method for determining the
amount of the payments, as specified
in § 233.31 for AFDC and in §§ 233.24 and
233.25 for OAA, AB, APTD, and AABD.

(3) Federal participation is available
in financial assistance payments made
on the basis of the need of the individ-
ual. This basis may include consider-
ation of needy persons living in the
same home with the recipient when
such other persons are within the
State’s policy as essential to his well-
being. Persons living in the home who
are ‘‘essential to the well-being of the
recipient,’’ as specified in the State

VerDate 10<SEP>98 08:59 Oct 29, 1998 Jkt 179175 PO 00000 Frm 00070 Fmt 8010 Sfmt 8010 Y:\SGML\179175T.XXX pfrm02 PsN: 179175T



77

Office of Family Assistance, ACF, HHS § 233.21

plan, will govern as the basis for Fed-
eral participation (see Guides and Rec-
ommendations). When the State in-
cludes persons living outside the home
or persons not in need, Federal partici-
pation is not available for that portion
of financial assistance payments at-
tributable to such persons, and the
State’s claims must, therefore, identify
the amounts of any such nonmatchable
payments.

(4) For all assistance programs ex-
cept AFDC, Federal participation is
available for supplemental payments in
the retrospective budgeting system.

(c) Federal financial participation in
vendor payments for home repairs. With
respect to expenditures made after De-
cember 31, 1967, expenditures to a maxi-
mum of $500 are subject to Federal fi-
nancial participation at 50 percent for
repairing the home owned by an indi-
vidual who is receiving aid or assist-
ance (other than Medical Assistance
for the Aged) under a State plan for
OAA, AFDC, AB, APTD, or AABD if:

(1) Prior to making the expenditures
the agency determined that: (i) The
home is so defective that continued oc-
cupancy is unwarranted; (ii) unless re-
pairs are made the recipient would
need to move to rental quarters; and
(iii) the rental cost of quarters for the
recipient (including the spouse living
with him in such home and any other
individual whose needs were considered
in determining the recipient’s need)
would exceed (over a period of 2 years)
the repair costs needed to make such
home habitable together with other
costs attributable to continued occu-
pancy of such home.

(2) No expenditures for repair of such
home were made previously pursuant
to a determination as described in
paragraph (c)(1) of this section. This
does not preclude more than one pay-
ment made at the time repairs are
made pursuant to the determination,
e.g., separate payments to the roofer,
the electrician, and the plumber.

(3) Expenditures for home repairs are
authorized in writing by a responsible
agency person, records show the eligi-
ble person in whose behalf the home re-
pair expenditure was made, and there
is sufficient evidence that the home re-
pair was performed.

[34 FR 1394, Jan. 29, 1969]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations to § 233.20, see the List of CFR Sec-
tions Affected in the Finding Aids section of
this volume.

EFFECTIVE DATE NOTE: Paragraph (a)(13)(v)
was added to § 233.20 at 47 FR 5678, Feb. 5,
1982. The effectiveness of this paragraph is
pending OMB approval. The agency will pub-
lish a document in the FEDERAL REGISTER
when approval is obtained.

§ 233.21 Budgeting methods for OAA,
AB, APTD, and AABD.

(a) Requirements for State plans. A
State plan for OAA, AB, APTD, and
AABD shall specify if assistance pay-
ments shall be computed using a pro-
spective budgeting system or a retro-
spective budgeting system. A State
electing retrospective budgeting shall
specify which options it selects and the
State plan shall state that it shall
meet the requirements in §§ 233.21
through 233.29. Budgeting methods for
AFDC are described in §§ 233.31 through
233.37.

(b) Definitions. The following defini-
tions apply to §§ 233.21 through 233.29:

(1) Prospective budgeting means that
the agency shall compute the amount
of assistance for a payment month
based on its best estimate of income
and circumstances which will exist in
that month. This estimate shall be
based on the agency’s reasonable ex-
pectation and knowledge of current,
past or future circumstances.

(2) Retrospective budgeting means that
the agency shall compute the amount
of assistance for a payment month
based on actual income or cir-
cumstances which existed in a previous
month, the ‘‘budget month’’.

(3) Budget month means the fiscal or
calendar month from which the agency
shall use income or circumstances of
the family to compute the amount of
assistance.

(4) Payment month means the fiscal or
calendar month for which an agency
shall pay assistance. Payment is based
upon income or circumstances in the
budget month. In prospective budget-
ing, the budget month and the pay-
ment month are the same. In retro-
spective budgeting, the payment
month follows the budget month and
the payment month shall begin within
32 days after the end of the budget
month.
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(5) Make an assistance payment. In the
context of retrospective budgeting, to
make an assistance payment means
that the check shall be deposited in the
U.S. mail, hand delivered to the recipi-
ent, or deposited with an intermediary
organization, such as a bank.

(6) Supplemental payment. In the con-
text of retrospective budgeting, a sup-
plemental payment is a payment which
maintains a family during the time it
takes for the monthly assistance pay-
ment to reflect a change in cir-
cumstances or income.

[44 FR 26082, May 4, 1979, as amended at 47
FR 5678, Feb. 5, 1982]

§ 233.22 Determining eligibility under
prospective budgeting.

In States which compute the amount
of the assistance payment prospec-
tively, the State plan shall provide
that the State shall also determine all
factors of eligibility prospectively.
Thus, the State agency shall establish
eligibility based on its best estimate of
income and circumstances which will
exist in the month for which the assist-
ance payment is made.

[44 FR 26082, May 4, 1979]

§ 233.23 When assistance shall be paid
under retrospective budgeting.

(a) A State which uses retrospective
budgeting shall specify in its plan that
it will make assistance payments with-
in the following time limits to recipi-
ents who file a completed report on
time, and to those who are not required
to file a report. A State shall choose
one of two time periods for making as-
sistance payments. The State plan
shall provide that payment must be
made:

(1) Within 25 days from the close of
the budget month; or

(2) Between 25 and 45 days from the
close of the budget month.

(b)(1) Where a State makes payments
between 25 and 45 days from the close
of the budget month, the State plan
shall provide that the State will make
supplemental payments as provided in
§ 233.27.

(2) If a State makes payments within
25 days from the close of the budget
month, and also makes supplemental

payments as provided in § 233.27, the
State plan shall so specify.

(c) In States which issue two checks
for each payment month, these time
periods apply to the first check.

[44 FR 26083, May 4, 1979]

§ 233.24 Retrospective budgeting; de-
termining eligibility and computing
the assistance payment in the ini-
tial one or two months.

(a) States which make assistance
payments within 25 days of the close of
the budget month shall determine eli-
gibility and compute the amount of the
payment for all recipients prospec-
tively for the initial month of assist-
ance. These States may choose to de-
termine eligibility and compute the
payment prospectively for the second
month, also.

(b) States which make assistance
payments between 25 and 45 days from
the close of the budget month shall de-
termine eligibility and compute the
amount of the payment prospectively
for the initial two months of assist-
ance.

(c) When a person who previously re-
ceived assistance reapplies during the
same month in which a termination be-
came effective, eligibility shall be de-
termined according to paragraph (a) or
(b) of this section. However, the
amount of the assistance payment for
the month of the reapplication shall be
computed retrospectively.

[44 FR 26083, May 4, 1979]

§ 233.25 Retrospective budgeting; com-
puting the assistance payment after
the initial one or two months.

The State plan shall provide:
(a) After the initial one or two pay-

ment months of assistance under
§ 233.24, the amount of each subsequent
month’s payment shall be computed
retrospectively, i.e., shall be based on
earned and unearned income received
in the corresponding budget month.

(b) In these subsequent months, other
factors of need which affect the
amount of the assistance payment may
also be based on circumstances in the
corresponding budget month, or they
may be based on circumstances in the
payment month.

(c) For the first month in which ret-
rospective budgeting is used, a State
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shall not consider income received by
the recipient before the date of applica-
tion. When a person reapplies during
the same month in which a termi-
nation became effective, the State may
consider income received before the
date of application.

[44 FR 26083, May 4, 1979]

§ 233.26 Retrospective budgeting; de-
termining eligibility after the initial
one or two months.

(a) Under retrospective budgeting,
there are three options for determining
eligibility. The State plan shall specify
that eligibility, following the initial
one or two months under § 233.24, shall
be determined by one of the following
methods:

(1) A State may consider all factors,
including income retrospectively, i.e.,
only from the budget month. For ex-
ample, if a change in circumstances oc-
curs which affects eligibility, e.g., dep-
rivation ceases, the change may be re-
ported at the end of the budget month
and assistance shall be terminated for
the corresponding payment month.
Thus, even if the agency could have
terminated assistance earlier than the
corresponding payment month, it shall
not do so under retrospective deter-
mination of eligibility.

(2) A State may consider all factors,
including income, prospectively. For
example, if deprivation ceases, and the
family becomes ineligible, the agency
shall immediately take steps to termi-
nate assistance.

(3) A State may use a combination of
the options in paragraphs (a) and (b) of
this section by considering factors re-
lated to earned and unearned income
retrospectively and all other factors
prospectively. For example, if a change
in income makes the family ineligible,
the agency shall wait until the cor-
responding payment month to termi-
nate assistance. On the other hand, if a
change of circumstances other than in-
come makes the family ineligible, the
agency shall immediately take steps to
terminate assistance.

[44 FR 26083, May 4, 1979; 44 FR 29065, May 18,
1979, as amended at 47 FR 47828, Oct. 28, 1982]

§ 233.27 Supplemental payments under
retrospective budgeting.

(a) General requirements. A State plan
which provides for payments between
25 and 45 days from the close of a budg-
et month, shall provide for supple-
mental payments to eligible recipients
who request them. A State plan which
provides for payments within 25 days
may provide for supplemental pay-
ments:

(1) The supplemental payment shall
be paid for the month in which it was
requested.

(2) The recipient family is eligible for
a supplemental payment if its income
for the month is less than 80 percent of
the amount the State would pay for a
similar family with no income. How-
ever, this percentage of the amount the
State would pay for a similar family
with no income may be set between 80
and 100 percent, as specified in the
State plan. The supplemental payment
equals the difference between the fami-
ly’s income in the payment month and
that percentage.

(3) Supplemental payments shall be
issued within 5 working days of re-
quest.

(b) How income is treated. For pur-
poses of supplemental payments, in-
come includes that month’s assistance
payment and any income received or
expected to be received by the recipi-
ent, but does not include work-related
expenses.

(1) The amount used for the assist-
ance payment shall be the monthly as-
sistance payment without regard to
any recoupments made for prior over-
payments or adjustments for prior un-
derpayments.

(2) The agency may include as in-
come cash in hand or available in bank
accounts. It may also include as in-
come any cash disregarded in deter-
mining need or the amount of the as-
sistance payment, but not cash pay-
ments that are disregarded by
§ 233.20(a)(4)(ii), paragraphs (c) on relo-
cation assistance, (d) on educational
grants or loans and (g) on payments for
certain services.

[44 FR 26083, May 4, 1979, as amended at 51
FR 9205, Mar. 18, 1986]
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§ 233.28 Monthly reporting.

(a) State plans specifying retrospec-
tive budgeting shall require that re-
cipients with earned income, other
than income from self-employment, re-
port that income to the agency month-
ly. The State may require recipients
with unearned income, no income, or
income from self-employment to report
monthly. The agency shall provide a
form for this purpose, which:

(1) Is written in clear simple lan-
guage;

(2) Specifies the date by which the
agency must receive the form and the
consequences of a late or incomplete
form, including whether the agency
will delay or withhold payment if the
form is not returned by the specified
date;

(3) Identifies an individual or agency
unit the recipient should contact to re-
ceive prompt answers to questions
about information requested on the
form, and provides a telephone number
for this purpose;

(4) Includes a statement, to be signed
by the recipient, that he or she under-
stands that the information he or she
provides may result in changes in as-
sistance, including reduction or termi-
nation;

(5) Advises the recipient if supple-
mental payments are available and the
proper procedures for initiating a re-
quest; and

(6) Advises the recipient of his or her
right to a fair hearing on any decrease
or termination of assistance or denial
of a supplemental payment.

(b) The agency shall specify the date
by which it must receive the monthly
report. This date shall be at least 5
days from the end of the budget month
and shall also allow the recipient at
least 5 days to complete the report.

(c) The agency may consider a
monthly report incomplete only if it is
unsigned or omits information nec-
essary to determine eligibility or com-
pute the payment amount.

(d) The agency shall provide a
stamped, self-addressed envelope for re-
turning the monthly report.

(e) The agency shall make special
provisions for persons who are illit-
erate or have other handicaps so that

they cannot complete a monthly report
form.

[44 FR 26083, May 4, 1979]

§ 233.29 How monthly reports are
treated and what notices are re-
quired.

(a) What happens if a completed month-
ly report is received on time. When the
agency receives a completed monthly
report by the date specified in § 233.28 it
shall process the payment. The agency
shall notify the recipient of any
changes from the prior payment and
the basis for its determinations. This
notice must meet the requirements of
§ 205.10(a)(4)(i)(B) of this chapter on
adequate notice if the payment is being
reduced or assistance is being termi-
nated. This notice must be received by
the recipient no later than his or her
resulting payment or in lieu of the pay-
ment.

(b) What happens if the completed
monthly report is received before the ex-
tension deadline. (1) If the completed
monthly report is not received by the
date specified in § 233.28, the agency
shall send a notice to the recipient.
This notice shall inform him or her
that the monthly report is overdue or
is not complete and that he or she has
at least 10 additional days to file. It
must inform the recipient that termi-
nation may result if that is the agen-
cy’s policy, if the report is not filed
within the extension period. This no-
tice must reach the recipient at least
10 days before the expected payment.
However, in States in which the date
specified in § 233.28 is within 10 days of
the expected payment date, the notice
must reach the recipient on or before
the expected payment date.

(2) When the report is received within
the extension period, the agency may
delay payment to the recipient, as fol-
lows:

(i) In a State that pays within 25 days
of the budget month the payment may
be delayed 10 days;

(ii) In a State that pays within 25 to
45 days of the budget month, the pay-
ment may not be delayed beyond the
45th day.

(c) What happens if a monthly report is
not received by the end of the extension
period. An agency may terminate as-
sistance if it has not received a report
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or has received an incomplete report,
and the 10 day extension period has ex-
pired. If the State decides to terminate
assistance, it must send the recipient a
notice which meets the requirements of
§ 205.10(a)(4)(i)(B) on adequate notice.

(d) How a recipient may delay an ad-
verse action based on a monthly report. If
a recipient’s assistance is reduced or
terminated based on information in the
monthly report, and he or she requests
a fair hearing within 10 days, the as-
sistance payment shall be reinstated
immediately at the previous month’s
level pending the hearing decision. The
payment shall be made effective from
the date assistance was reduced or ter-
minated.

[44 FR 26084, May 4, 1979]

§ 233.31 Budgeting methods for AFDC.

(a) Requirements for State plans. A
State plan for AFDC shall specify that
all factors of eligibility shall be deter-
mined prospectively and the amount of
the assistance for any month for all as-
sistance units required to file a month-
ly report for the month designated as
the budget month under the State’s
retrospective budgeting procedures
shall be determined using retrospective
budgeting as provided in §§ 233.31–233.37
except as provided in § 233.34. The State
plan shall specify whether the State
uses prospective or retrospective budg-
eting to determine the amount of the
assistance payments for recipients not
required to report monthly. Budgeting
methods for OAA, AB, APTD, and
AABD are described in §§ 233.21–233.29.

(b) Definitions. The following defini-
tions apply to §§ 233.31 through 233.37:

(1) Prospective budgeting means that
the agency shall determine eligibility
(and compute the amount of assistance
for the first one or two months) based
on its best estimate of income and cir-
cumstances which will exist in that
month. This estimate shall be based on
the agency’s reasonable expectation
and knowledge of current, past or fu-
ture circumstances.

(2) Retrospective budgeting means that
the agency shall compute the amount
of assistance for a payment month
based on actual income or cir-
cumstances which existed in a previous
month, the ‘‘budget month.’’

(3) Budget month means the fiscal or
calendar month from which the agency
shall use income or circumstances of
the family to compute the amount of
assistance.

(4) Payment month means the fiscal or
calendar month for which an agency
shall pay assistance. Payment is based
upon income or circumstances in the
budget month. In prospective budget-
ing, the budget month and the pay-
ment month are the same. In retro-
spective budgeting, the payment
month follows the budget month.

(5) Recent work history means the in-
dividual received earned income in any
one of the two months prior to the
budget month.

[47 FR 5678, Feb. 5, 1982, as amended at 49 FR
35602, Sept. 10, 1984; 57 FR 30160, July 8, 1992]

§ 233.32 Payment and budget months
(AFDC).

A State shall specify in its plan for
AFDC the time period covered by the
payment (payment month) and the
time period used to determine that
payment (budget month) and whether
it adopts (a) a one-month or two-month
retrospective system; and (b) a one-
month or two-month prospective sys-
tem for the initial payment months. If
a State elects to have a two-month ret-
rospective system it must also elect a
two-month prospective system.

[47 FR 5678, Feb. 5, 1982]

§ 233.33 Determining eligibility pro-
spectively for all payment months
(AFDC).

(a) The State plan for AFDC shall
provide that the State shall determine
all factors of eligibility prospectively
for all payment months. Thus, the
State agency shall establish eligibility
based on its best estimate of income
and circumstances which will exist in
the month for which the assistance
payment is made.

(b) When a IV–A agency receives an
official report of a child support collec-
tion it shall consider that information
as provided in § 232.20(a) of this chapter.
(§ 232.20(a) explains the treatment of
child support collections.)

[47 FR 5678, Feb. 5, 1982]

VerDate 10<SEP>98 08:59 Oct 29, 1998 Jkt 179175 PO 00000 Frm 00075 Fmt 8010 Sfmt 8010 Y:\SGML\179175T.XXX pfrm02 PsN: 179175T



82

45 CFR Ch. II (10–1–98 Edition)§ 233.34

§ 233.34 Computing the assistance pay-
ment in the initial one or two
months (AFDC).

A State shall compute the amount of
the AFDC payment for the initial
month of eligibility:

(a) Prospectively (except as in para-
graphs (b) and (c) of this section); or

(b) Retrospectively if the applicant
received assistance (or would have ex-
cept for the prohibition on payments of
less than $10) for the immediately pre-
ceding payment month (except where
the State pays the second month after
application prospectively); or

(c) Retrospectively if:
(1) Assistance had been suspended as

defined in paragraph (d) of this section;
and

(2) The initial month follows the
month of suspension; and

(3) The family’s circumstances for
the initial month had not changed sig-
nificantly from those reported in the
corresponding budget month, e.g., loss
of job.

(d) A State may suspend, rather than
terminate, assistance when:

(1) The agency has knowledge of, or
reason to believe that ineligibility
would be only for one payment month;
and

(2) Ineligibility for that one payment
month was caused by income or other
circumstances in the corresponding
budget month.

(e) If the initial month is computed
prospectively as in paragraph (a) of
this section, the second month shall be
prospective if the State elects a 2-
month retrospective budgeting system.

[47 FR 5679, Feb. 5, 1982]

§ 233.35 Computing the assistance pay-
ment under retrospective budgeting
after the initial one or two months
(AFDC).

The State plan for AFDC shall pro-
vide:

(a) After the initial one or two pay-
ment months of assistance under
§ 233.34, the amount of each subsequent
month’s payment shall be computed
retrospectively, i.e., shall be based on
income and other relevant cir-
cumstances in the corresponding budg-
et month except as provided in
§ 233.20(a)(3)(iii). In any month for
which an individual will be determined

eligible prospectively and will be added
to an existing AFDC assistance unit,
the State must meet the individual’s
needs to the same extent it would if
the individual were an applicant for
AFDC.

(b) Except as provided in § 233.34(b),
for the first and second payment
month for which retrospective budget-
ing is used, the State shall not count
income from the budget month already
considered for any payment month de-
termined prospectively which is not of
a continuous nature.

[47 FR 5679, Feb. 5, 1982]

§ 233.36 Monthly reporting (AFDC).
(a) Except as provided in paragraph

(b) of this section, a State plan for
AFDC shall require the caretaker rel-
ative, or another person designated by
the State, to submit, on behalf of each
assistance unit whose members have
earned income or recent work history,
each assistance unit which has income
deemed to it from individuals living
with the unit who have earned income
or a recent work history and, at State
option, other assistance units, a com-
pleted report form to the agency
monthly on:

(1) Budget month income, family
composition, and other circumstances
relevant to the amount of the assist-
ance payment; and

(2) Any changes in income, resources,
or other relevant circumstances affect-
ing continued eligibility which the as-
sistance unit expects to occur in the
current month or in future months.

(3) The income of a parent or a legal
guardian of a minor parent, a step-
parent, or an alien sponsor, as well as
the resources of an alien sponsor,
where appropriate.

(b) A State may exempt categories of
recipients otherwise required to report
monthly from reporting each month
with prior approval by the Secretary if
the State can demonstrate that not re-
quiring these cases to file monthly re-
ports is cost effective. The Secretary
will grant waivers under this provision
for a period up to one year, at the end
of which time the State may request
an extension of the waiver. A decision
by the Secretary not to approve a re-
quest for an exemption is not appeal-
able. The plan shall include criteria for

VerDate 10<SEP>98 08:59 Oct 29, 1998 Jkt 179175 PO 00000 Frm 00076 Fmt 8010 Sfmt 8010 Y:\SGML\179175T.XXX pfrm02 PsN: 179175T



83

Office of Family Assistance, ACF, HHS § 233.38

assuring (1) that exempted cases are
unlikely to incur changes in cir-
cumstances from month to month
which would impact their eligibility or
amount of assistance and (2) that the
administrative cost of requiring those
categories to report monthly will be
greater than the program savings
which would accrue.

(c) States shall also direct recipients
to report information as defined in
paragraph (a)(2) of this section to the
agency as they become aware of ex-
pected changes rather than waiting to
inform the State on the monthly re-
port.

[47 FR 5679, Feb. 5, 1982 as amended at 49 FR
35602, Sept. 10, 1984; 57 FR 30160, July 8, 1992]

§ 233.37 How monthly reports are
treated and what notices are re-
quired (AFDC).

(a) What happens if a completed month-
ly report is received on time. When the
agency receives a completed monthly
report as specified in § 233.36, and if all
eligibility conditions are met, it shall
process the payment. The agency shall
notify the recipient of any changes
from the prior payment and the basis
for its determinations. This notice
must meet the requirements of
§ 205.10(a)(4)(i)(B) of this chapter on
adequate notice if the payment is being
reduced or assistance is terminated as
a result of information provided in the
monthly report. The notice must be
mailed to arrive no later than the re-
sulting payment or in lieu of the pay-
ment. A recipient has 10 days from the
date of the notice to request a hearing
in order to receive reinstatement.

(b) What happens if a completed month-
ly report is not received by the agency. An
agency may terminate assistance if it
has received no report or has received
only an incomplete report as defined by
the State. In this case, the agency
must send the recipient a notice meet-
ing the requirements of
§ 205.10(a)(4)(i)(B) to arrive not later
than the date it would have made pay-
ment if the agency had received a com-
pleted monthly report on time. If the
recipient notifies the agency and files a
completed report within 10 days of the
date of this notice, the agency must ac-
cept the replacement form and make a
payment based on the information on

the form if the information indicates
that the person is still eligible (with-
out the applicable earned income dis-
regards if the State agency determines
no good cause exists for failing to file
a timely report of earnings). If the re-
cipient is found ineligible or eligible
for an amount less than the prior
month’s payment, the State must
promptly notify the recipient of his or
her right to a fair hearing and his or
her right to have assistance reinstated.
A recipient has 10 days from the date of
the notice to request a hearing in order
to receive reinstatement.

(c) What happens if a completed month-
ly report is received but is not timely.
States must specify in their plans a
definition of timeliness related to the
filing of a monthly report and the num-
ber of days an individual has to report
changes in earnings which impact eli-
gibility. States must inform recipients
what constitutes timeliness and that
no disregard of earnings as described in
§ 233.20(a)(11) (i) and (ii)(B) ($30 and one-
third, child care, and work expenses)
will be applied to any earnings which
are not reported in a timely manner
without good cause. The State must
provide recipients an opportunity to
show good cause for not filing a timely
report of earnings. If the State finds
good cause, then applicable earned in-
come disregards will be applied in de-
termining payment. If the State does
not find good cause, then applicable
earned income disregards will not be
applied. If the recipient is found ineli-
gible or eligible for an amount less
than the prior month’s payment, the
State must promptly notify the recipi-
ent of his or her right to a fair hearing
and his or her right to have assistance
reinstated. A recipient has 10 days
from the date of the notice to request
a hearing in order to receive reinstate-
ment.

[47 FR 5679, Feb. 5, 1982]

§ 233.38 Waiver of monthly reporting
and retrospective budgeting re-
quirements; AFDC.

(a) States may request waivers of the
requirements at §§ 233.31–233.37 to pro-
mote compatibility with monthly re-
porting and budgeting requirements of
the Food Stamp Act of 1977 as amend-
ed.
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(b) The Secretary will not approve re-
quests for waivers unless the informa-
tion documenting the need for the
waiver shows that the waiver would
simplify administration of both pro-
grams and would not result in a net
cost to the Federal government. Ap-
provals for waivers will be for periods
up to one year, after which time the
State may request an extension of the
waiver.

(c) Any decision by the Secretary not
to approve a request for a waiver is not
appealable.

[49 FR 35602, Sept. 10, 1984]

§ 233.39 Age.

(a) Condition for plan approval. A
State plan under title I or XVI of the
Social Security Act may not impose
any age requirement of more than 65
years.

(b) Federal financial participation. (1)
Federal financial participation is avail-
able in financial assistance provided to
otherwise eligible persons who were,
for any portion of the month for which
assistance is paid:

(i) In OAA or AABD with respect to
the aged, 65 years of age or over;

(ii) In AFDC, under 18 years of age; or
age 18 if a full-time student in a sec-
ondary school, or in the equivalent
level of vocational or technical train-
ing, and reasonably expected to com-
plete the program before reaching age
19.

(iii) In AB or AABD with respect to
the blind, any age;

(iv) In APTD or AABD with respect
to the disabled, 18 years of age or older.

(2) Federal determination of whether
an individual meets the age require-
ments of the Social Security Act will
be made according to the common-law
method (under which a specific age is
attained the day before the anniver-
sary of birth), unless the State plan
specifies that the popular usage meth-
od (under which an age is attained on
the anniversary of birth), is used.

(3) The State agency may adopt an
arbitrary date such as July 1 as the
point from which age will be computed
in all instances where the month of an

individual’s birth is not available, but
the year can be established.

[36 FR 3866, Feb. 27, 1971. Redesignated and
amended at 47 FR 5678, Feb. 5, 1982]

§ 233.40 Residence.

(a) Condition for plan approval. A
State plan under title I, IV–A, X, XIV,
or XVI of the Social Security Act may
not impose any residence requirement
which excludes any individual who is a
resident of the State except as provided
in paragraph (b) of this section. For
purposes of this section:

(1) A resident of a State is one: (i)
Who is living in the State voluntarily
with the intention of making his or her
home there and not for a temporary
purpose. A child is a resident of the
State in which he or she is living other
than on a temporary basis. Residence
may not depend upon the reason for
which the individual entered the State,
except insofar as it may bear upon
whether the individual is there volun-
tarily or for a temporary purpose; or

(ii) Who, is living in the State, is not
receiving assistance from another
State, and entered the State with a job
commitment or seeking employment in
the State (whether or not currently
employed). Under this definition, the
child is a resident of the State in which
the caretaker is a resident.

(2) Residence is retained until aban-
doned. Temporary absence from the
State, with subsequent returns to the
State, or intent to return when the
purposes of the absence have been ac-
complished, does not interrupt con-
tinuity of residence.

(b) Exception. A State plan under title
I, X, XIV, or XVI need not include an
individual who has been absent from
the State for a period in excess of 90
consecutive days (regardless of whether
the individual has maintained his or
her residence in the State during this
period) until he or she has been present
in the State for a period of 30 consecu-
tive days (or a shorter period specified
by the State) in the case of such indi-
vidual who has maintained residence in
the State during such period of absence
or for a period of 90 consecutive days
(or a shorter period as specified by the
State) in the case of any other such in-
dividual. An individual thus excluded
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under any such plan may not, as a con-
sequence of that exclusion, be excluded
from assistance under the State’s title
XIX plan if otherwise eligible under the
title XIX plan (see 42 CFR 436.403).

[45 FR 26962, Apr. 22, 1980]

§ 233.50 Citizenship and alienage.
A State plan under title I (OAA);

title IV–A (AFDC); title X (AB); title
XIV (APTD); and title XVI (AABD-dis-
abled) of the Social Security Act shall
provide that an otherwise eligible indi-
vidual, dependent child, or a caretaker
relative or any other person whose
needs are considered in determining
the need of the child or relative claim-
ing aid, must be either:

(a) A citizen, or
(b) An alien lawfully admitted for

permanent residence or otherwise per-
manently residing in the United States
under color of law, including certain
aliens lawfully present in the United
States as a result of the application of
the following provisions of the Immi-
gration and Nationality Act:

(1) Section 207(c), in effect after
March 31, 1980—Aliens Admitted as
Refugees.

(2) Section 203(a)(7), in effect prior to
April 1, 1980—Individuals who were
Granted Status as Conditional Entrant
Refugees.

(3) Section 208—Aliens Granted Polit-
ical Asylum by the Attorney General.

(4) Section 212(d)(5)—Aliens Granted
Temporary Parole Status by the Attor-
ney General, or

(c) An alien granted lawful tem-
porary resident status pursuant to sec-
tion 201, 302, or 303 of the Immigration
Reform and Control Act of 1986 (Pub. L.
99–603) who must be either:

(1) A Cuban and Haitian entrant as
defined in paragraph (1) or (2)(A) of sec-
tion 501(e) of Pub. L. 96–422, as in effect
on April 1, 1983, or

(2) An adult assistance applicant for
OAA, AB, APTD, or AABD, or

(3) An applicant for AFDC who is not
a Cuban and Haitian applicant under
paragraph (c)(1) of this section who was
adjusted to lawful temporary resident
status more than five years prior to ap-
plication.
All other aliens granted lawful tem-
porary or permanent resident status,
pursuant to sections 201, 302, or 303 of

the Immigration Reform and Control
Act of 1986, are disqualified for five
years from the date lawful temporary
resident status is granted.

[47 FR 5680, Feb. 5, 1982; 47 FR 43383, Oct. 1,
1982, as amended at 52 FR 48689, Dec. 24, 1987
(interim); 53 FR 30433, Aug. 12, 1988 (final); 54
FR 10544, Mar. 14, 1989]

§ 233.51 Eligibility of sponsored aliens.

Definition: Sponsor is any person
who, or any public or private agency or
organization that, executed an affida-
vit(s) of support or similar agreement
on behalf of an alien (who is not the
child of the sponsor or the sponsor’s
spouse) as a condition of the alien’s
entry into the United States. Para-
graphs (a) through (d) of this section
apply only to aliens who are sponsored
by individuals and who filed applica-
tions for the first time after September
30, 1981. Paragraphs (e) and (f) apply
only to aliens sponsored by public or
private agencies or organizations with
respect to periods after October 1, 1984.
A State plan under title IV–A of the
Act shall provide that:

(a) For a period of three years follow-
ing entry for permanent residence into
the United States, a sponsored alien
who is not exempt under paragraph (g)
of this section, shall provide the State
agency with any information and docu-
mentation necessary to determine the
income and resources of the sponsor
and the sponsor’s spouse (if applicable
and if living with the sponsor) that can
be deemed available to the alien, and
obtain any cooperation necessary from
the sponsor.

(b) The income and resources of a
sponsor and the sponsor’s spouse shall
be deemed to be the unearned income
and resources of an alien for three
years following the alien’s entry into
the United States:

(1) Monthly income deemed available
to the alien from the sponsor and the
sponsor’s spouse not receiving AFDC or
SSI shall be:

(i) The total monthly unearned and
earned income of the sponsor and spon-
sor’s spouse reduced by 20 percent (not
to exceed $175) of the total of any
amounts received by them in the
month as wages or salary or as net
earnings from self-employment.
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(ii) The amount described in para-
graph (b)(1)(i) of this section reduced
by:

(A) The cash needs standard under
the plan in the alien’s State of resi-
dence for a family of the same size and
composition as the sponsor and those
other people living in the same house-
hold as the sponsor who are or could be
claimed by the sponsor as dependents
to determine his or her Federal per-
sonal income tax liability but whose
needs are not taken into account in
making a determination under § 233.20
of this chapter;

(B) Any amounts actually paid by the
sponsor or sponsor’s spouse to people
not living in the household who are or
could be claimed by them as depend-
ents to determine their Federal per-
sonal income tax liability; and

(C) Actual payments of alimony or
child support, with respect to individ-
uals not living in the household.

(2) Monthly resources deemed avail-
able to the alien from the sponsor and
sponsor’s spouse shall be the total
amount of their resources determined
as if they were applying for AFDC in
the alien’s State of residence, less
$1500.

(c) In any case where a person is the
sponsor of two or more aliens, the in-
come and resources of the sponsor and
sponsor’s spouse, to the extent they
would be deemed the income and re-
sources of any one of the aliens under
the provisions of this section, shall be
divided equally among the sponsored
aliens.

(d) Income and resources which are
deemed to a sponsored alien shall not
be considered in determining the need
of other unsponsored members of the
alien’s family except to the extent the
income or resources are actually avail-
able.

(e) For a period of three years follow-
ing entry for permanent residence into
the United States, any alien who is not
exempt under paragraph (g) of this sec-
tion and has been sponsored by a public
or private agency or organization, shall
be ineligible for assistance unless the
State agency determines (in accord-
ance with paragraph (f)) that the spon-
sor no longer exists or has become un-
able to meet the alien’s needs.

(f) The State plan shall set forth the
criteria the State agency will use in
determining whether an agency or or-
ganization no longer exists or is unable
to meet the alien’s needs and the docu-
mentation the agency will require of
the alien in making such determina-
tion. The sponsored alien shall provide
the State agency with any information
and documentation necessary for such
determination and obtain any coopera-
tion necessary from the sponsor.

(g) The provisions of this section
shall not apply to any alien who is:

(1) Admitted as a conditional entrant
refugee to the United States as a result
of the application, of the provisions of
section 203(a)(7) (in effect prior to April
1, 1980) of the Immigration and Nation-
ality Act;

(2) Admitted as a refugee to the
United States as a result of the appli-
cation of the provisions of section
207(c) (in effect after March 31, 1980) of
the Immigration and Nationality Act;

(3) Paroled into the United States as
a refugee under section 212(d)(5) of the
Immigration and Nationality Act;

(4) Granted political asylum by the
Attorney General under section 208 of
the Immigration and Nationality Act;

(5) A Cuban or Haitian entrant, as de-
fined in section 501(e) of the Refugee
Education Assistance Act of 1980 (Pub.
L. 96–422); or

(6) The dependent child of the spon-
sor or sponsor’s spouse.

(h) The Secretary shall make infor-
mation necessary to make a deter-
mination under this section and sup-
plied under agreement with the Sec-
retary of State and the Attorney Gen-
eral, available upon request to a con-
cerned State Agency.

[47 FR 5680, Feb. 5, 1982; 47 FR 43383, Oct. 1,
1982; 47 FR 47828, Oct. 28, 1982; 49 FR 35602,
Sept. 10, 1984; 57 FR 30160, July 8, 1992]

§ 233.52 Overpayment to aliens.
A State Plan under title IV–A of the

Social Security Act, shall provide that:
(a) Any sponsor of an alien and the

alien shall be jointly and severally lia-
ble for any overpayment of aid under
the State plan made to the alien during
the three years after the alien’s entry
into the United States due to the spon-
sor’s failure to provide correct infor-
mation under the provisions of § 233.51,
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except as provided in paragraph (b) of
this section.

(b) When a sponsor is found to have
good cause or to be without fault (as
defined in the State plan) for not pro-
viding information to the agency, the
sponsor will not be held liable for the
overpayment and recovery will not be
made from this sponsor.

(c) An overpayment for which the
alien or the sponsor and the alien are
liable (as described in paragraphs (a)
and (b) of this section) shall be repaid
to the State or recovered in accordance
with § 233.20(a)(13). If the agency is un-
able to recover the overpayment
through this method, funds to reim-
burse the agency for the overpayment
shall be withheld from future payments
to which the alien or the alien and the
individual sponsor are entitled under:

(1) Any State administered or super-
vised program established by the So-
cial Security Act, or

(2) Any federally administered cash
benefit program established by the So-
cial Security Act.

[47 FR 5680, Feb. 5, 1982 as amended at 49 FR
35602, Sept. 10, 1984]

§ 233.53 Support and maintenance as-
sistance (including home energy as-
sistance) in AFDC.

(a) General. At State option, certain
support and maintenance assistance
(including home energy assistance)
may be excluded from income and re-
sources.

(b) Definitions. The following defini-
tions are limited to the support and
maintenance assistance provisions of
this section.

Appropriate State agency means the
agency designated by the chief execu-
tive officer of the State to handle the
State’s responsibilities with respect to
support and maintenance assistance
under paragraph (c) of this section.

Based on need means that the assist-
ance is given to or on behalf of an ap-
plicant or recipient for the purpose of
support and maintenance (including
home energy) and meets the criteria
established by the State for determin-
ing the need for such assistance.

In kind assistance means assistance
furnished in any form except direct
cash payments to an applicant or recip-

ient or direct payments to an applicant
or recipient through other financial in-
struments which are convertible to
cash.

Private, nonprofit organization means
a religious, charitable, educational, or
other organization such as described in
section 501(c) of the Internal Revenue
Code of 1954. (Actual tax exempt cer-
tification by IRS is not necessary).

Rate-of-return entity means an entity
whose revenues are primarily received
from the entity’s charges to the public
for goods or services, and such charges
are based on rates regulated by a State
or Federal governmental body.

Support and maintenance assistance
means any assistance designed to meet
the expenses of day to day living. Sup-
port and maintenance assistance in-
cludes home energy assistance. Home
energy assistance means any assist-
ance related to meeting the cost of
heating or cooling a home. Home en-
ergy assistance includes such items as
payments for utility service or bulk
fuels; assistance in kind such as port-
able heaters, fans, blankets, storm
doors, or other items which help reduce
the costs of heating and cooling such
as conservation or weatherization ma-
terials and services; etc.

(c) Requirements for State Plans. If a
State elects to exclude from income
and resources support and maintenance
assistance, the State plan for AFDC
must as specified below:

(1) Provide that an appropriate State
agency will certify that support and
maintenance assistance is based on
need (as defined in paragraph (b) of this
section), and that such certification
will be accepted for purposes of deter-
mining eligibility for and the amount
of payments under the AFDC program.

(2) Provide that in joint AFDC/SSI
households, support and maintenance
assistance furnished to the household
which is not excluded under this para-
graph will be prorated on a reasonable
basis to determine the amount pro-
vided to the AFDC assistance unit. The
State plan must describe the method
that will be used to prorate the assist-
ance in these circumstances.
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(3) Provide that the types and
amount of support and maintenance as-
sistance that are excluded when re-
ceived by an AFDC applicant or recipi-
ent will also be excluded in determin-
ing the income and resources of a par-
ent, stepparent, spouse or alien sponsor
whose income is considered available
to an AFDC applicant or recipient.

(4) Provide that the State may ex-
clude, from income and resources, sup-
port and maintenance assistance (as
defined in paragraph (b) of this section)
which the appropriate State agency
certifies is based on need, if the assist-
ance is furnished by:

(i) A supplier of home heating gas or
oil, regardless of whether the assist-
ance is in cash or in kind; or

(ii) A municipal utility providing
home energy, regardless of whether the
assistance is in cash or in kind; or

(iii) A rate-of-return entity which
provides home energy, regardless of
whether the assistance is in cash or in
kind; or

(iv) A private nonprofit organization,
but only if such assistance is in kind.

(5) Provide that, if the State elects to
exclude from income and resources any
support and maintenance assistance,
the State plan must:

(i) Describe the criteria that will be
used to determine the need for the as-
sistance;

(ii) Identify the types and amounts of
assistance which will be excluded; and

(iii) Provide that any limitations will
be made on a reasonable basis.

[51 FR 39533, Oct. 29, 1986, as amended at 56
FR 64204, Dec. 9, 1991]

§ 233.60 Institutional status.
(a) Federal financial participation. (1)

Federal financial participation under
title I, X, XIV, or XVI of the Social Se-
curity Act is not available in payments
to or in behalf of any individual who is
an inmate of a public institution ex-
cept as a patient in a medical institu-
tion.

(2)(i) Federal financial participation
under title X or XIV of the Social Se-
curity Act is not available in payments
to or in behalf of any individual who is
a patient in an institution for tuber-
culosis or mental diseases.

(ii) Federal financial participation
under title XVI of the Social Security

Act is not available in payments to or
in behalf of any individual who has not
attained 65 years of age and who is a
patient in an institution for tuber-
culosis or mental diseases.

(3) For purposes of this paragraph:
(i) Federal financial participation is

available in payments for the month in
which an individual (if otherwise eligi-
ble) became an inmate of a public insti-
tution, or a patient in an institution
for tuberculosis or mental diseases;

(ii) Whether an institution is one for
tuberculosis or mental diseases will be
determined by whether its overall
character is that of a facility estab-
lished and maintained primarily for
the care and treatment of individuals
with tuberculosis or mental diseases
(whether or not it is licensed);

(iii) An institution for the mentally
retarded is not an institution for men-
tal diseases;

(iv) An individual on conditional re-
lease or convalescent leave from an in-
stitution for mental diseases is not
considered to be a patient in such insti-
tution.

(b) Definitions. For purposes of Fed-
eral financial participation under para-
graph (a) of this section:

(1) Institution means an establish-
ment which furnishes (in single or mul-
tiple facilities) food and shelter to four
or more persons unrelated to the pro-
prietor, and in addition, provides some
treatment or services which meet some
need beyond the basic provision of food
and shelter.

(2) In an institution refers to an indi-
vidual who is admitted to participate
in the living arrangements and to re-
ceive treatment or services provided
there which are appropriate to his re-
quirements.

(3) Public institution means an institu-
tion that is the responsibility of a gov-
ernmental unit or over which a govern-
mental unit exercises administrative
control.

(4) Inmate of a public institution means
a person who is living in a public insti-
tution. An individual is not considered
an inmate when:

(i) He is in a public educational or vo-
cational training institution, for pur-
poses of securing education or voca-
tional training, or
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(ii) He is in a public institution for a
temporary emergent period pending
other arrangements appropriate to his
needs.

(5) Medical institution means an insti-
tution which:

(i) Is organized to provide medical
care, including nursing and convales-
cent care;

(ii) Has the necessary professional
personnel, equipment, and facilities to
manage the medical, nursing, and
other health needs of patients on a con-
tinuing basis in accordance with ac-
cepted standards;

(iii) Is authorized under State law to
provide medical care;

(iv) Is staffed by professional person-
nel who have clear and definite respon-
sibility to the institution in the provi-
sion of professional medical and nurs-
ing services including adequate and
continual medical care and supervision
by a physician; sufficient registered
nurse or licensed practical nurse super-
vision and services and nurse aid serv-
ices to meet nursing care needs; and
appropriate guidance by a physician(s)
on the professional aspects of operating
the facility.

(6) Institution for tuberculosis means
an institution which is primarily en-
gaged in providing diagnosis, treat-
ment, or care of persons with tuber-
culosis, including medical attention,
nursing care, and related services.

(7) Institution for mental diseases
means an institution which is pri-
marily engaged in providing diagnosis,
treatment or care of persons with men-
tal diseases, including medical atten-
tion, nursing care, and related services.

(8) Patient means an individual who is
in need of and receiving professional
services directed by a licensed practi-
tioner of the healing arts toward main-
tenance, improvement, or protection of
health, or alleviation of illness, disabil-
ity, or pain.

[36 FR 3867, Feb. 27, 1971]

§ 233.70 Blindness.
(a) State plan requirements. A State

plan under title X or XVI of the Social
Security Act must:

(1) Contain a definition of blindness
in terms of ophthalmic measurement.
The following definition is rec-
ommended: An individual is considered

blind if he has central visual acuity of
20/200 or less in the better eye with cor-
recting glasses or a field defect in
which the peripheral field has con-
tracted to such an extent that the
widest diameter of visual field
subtends an angular distance of no
greater than 20°.

(2) Provide, in any instance in which
a determination is to be made whether
an individual is blind or continues to
be blind as defined under the State
plan, that there will be an initial ex-
amination or re-examination per-
formed by either a physician skilled in
the diseases of the eye or by an optom-
etrist, whichever the individual so se-
lects.

(i) No examination is necessary when
both eyes are missing.

(ii) Where an initial eye examination
or re-examination is necessary, the
physician or optometrist conducting
such examination will submit to the
State agency a report thereof, on such
forms and in such manner, as may be
prescribed for such purpose. A deter-
mination whether the individual meets
the State’s definition of blindness
under the State plan will be based upon
a review of such eye examination re-
port as provided for in paragraph (a)(3)
of this section, and other information
or additional examination reports as
the State deems necessary.

(3) Provide that each initial eye ex-
amination report and any subsequent
re-examination report will be reviewed
by a State reviewing physician skilled
in the diseases of the eye (e.g., an oph-
thalmologist or an eye, ear, nose and
throat specialist). Such physician is re-
sponsible for making the agency’s deci-
sion that the applicant or recipient
does or does not meet the State’s defi-
nition of blindness, and for determin-
ing if and when reexaminations are
necessary in periodic reviews of eligi-
bility, as required in § 206.10(a)(9)(iii) of
this chapter.

(b) Federal financial participation—(1)
Assistance payments. Federal financial
participation is available in assistance
provided to or in behalf of any other-
wise eligible person who is blind under
the State’s title X or XVI plan. Blind-
ness may be considered as continuing
until a determination by the reviewing
physician establishes the fact that the
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recipient’s vision has improved beyond
the State’s definition of blindness set
forth under its State title of X or XVI
plan.

(2) Administrative expenses. Federal fi-
nancial participation is available in
any expenditures incident to the eye
examination necessary to determine
whether an individual is blind.

[36 FR 3867, Feb. 27, 1971, as amended at 40
FR 25819, June 19, 1975]

§ 233.80 Disability.
(a) State plan requirements. A State

plan under title XIV or XVI of the So-
cial Security Act must:

(1) Contain a definition of perma-
nently and totally disabled, showing
that:

(i) ‘‘Permanently’’ is related to the
duration of the impairment or com-
bination of impairments; and

(ii) ‘‘Totally’’ is related to the degree
of disability.

The following definition is recommended:
‘‘Permanently and totally disabled’’ means

that the individual has some permanent
physical or mental impairment, disease, or
loss, or combination thereof, this substan-
tially precludes him from engaging in useful
occupations within his competence, such as
holding a job.

Under this definition:
‘‘Permanently’’ refers to a condition which

is not likely to improve or which will con-
tinue throughout the lifetime of the individ-
ual; it may be a condition which is not likely
to respond to any known therapeutic proce-
dures, or a condition which is likely to re-
main static or to become worse unless cer-
tain therapeutic measures are carried out,
where treatment is unavailable, inadvisable,
or is refused by the individual on a reason-
able basis; ‘‘permanently’’ does not rule out
the possibility of vocational rehabilitation
or even possible recovery in light of future
medical advances or changed prognosis; in
this sense the term refers to a condition
which continues indefinitely, as distinct
from one which is temporary or transient;

‘‘Totally’’ involves considerations in addi-
tion to those verified through the medical
findings, such as age, training, skills, and
work experience, and the probable function-
ing of the individual in his particular situa-
tion in light of his impairment; an individ-
ual’s disability would usually be tested in re-
lation to ability to engage in remunerative
employment; the ability to keep house or to
care for others would be the appropriate test
for (and only for) individuals, such as house-
wives, who were engaged in this occupation

prior to the disability and do not have a his-
tory of gainful employment; eligibility may
continue, even after a period of rehabilita-
tion and readjustment, if the individual’s
work capacity is still very considerably lim-
ited (in comparison with that of a normal
person) in terms of such factors as the speed
with which he can work, the amount he can
produce in a given period of time, and the
number of hours he is able to work.

(2) Provide for the review of each
medical report and social history by
technically competent persons—not
less than a physician and a social
worker qualified by professional train-
ing and pertinent experience—acting
cooperatively, who are responsible for
the agency’s decision that the appli-
cant does or does not meet the State’s
definition of permanent and total dis-
ability. Under this requirement:

(i) The medical report must include a
substantiated diagnosis, based either
on existing medical evidence or upon
current medical examination;

(ii) The social history must contain
sufficient information to make it pos-
sible to relate the medical findings to
the activities of the ‘‘useful occupa-
tion’’ and to determine whether the in-
dividual is totally disabled, and

(iii) The review physician is respon-
sible for setting dates for reexamina-
tion; the review team is responsible for
reviewing reexamination reports in
conjunction with the social data to de-
termine whether disabled recipients
whose health condition may improve
continue to meet the State’s definition
of permanent and total disability.

(3) Provide for cooperative arrange-
ments with related programs, such as
vocational rehabilitation services.

(b) Federal financial participation—(1)
Assistance payments. Federal financial
participation is available in payments
to or in behalf of any otherwise eligible
individual who is permanently and to-
tally disabled. Permanent and total
disability may be considered as con-
tinuing until the review team estab-
lishes the fact that the recipient’s dis-
ability is no longer within the State’s
definition of permanent and total dis-
ability.

(2) Administrative expenses. Federal fi-
nancial participation is available in
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any expenditures incident to the medi-
cal examinations necessary to deter-
mine whether an individual is perma-
nently and totally disabled.

[36 FR 3867, Feb. 27, 1971]

§ 233.90 Factors specific to AFDC.

(a) State plan requirements. A State
plan under title IV–A of the Social Se-
curity Act shall provide that:

(1) The determination whether a
child has been deprived of parental sup-
port or care by reason of the death,
continued absence from the home, or
physical or mental incapacity of a par-
ent, or (if the State plan includes such
cases) the unemployment of his or her
parent who is the principal earner will
be made only in relation to the child’s
natural or adoptive parent, or in rela-
tion to the child’s stepparent who is
married, under State law, to the child’s
natural or adoptive parent and is le-
gally obligated to support the child
under State law of general applicabil-
ity which requires stepparents to sup-
port stepchildren to the same extent
that natural or adoptive parents are re-
quired to support their children. Under
this requirement, the inclusion in the
family, or the presence in the home, of
a ‘‘substitute parent’’ or ‘‘man-in-the-
house’’ or any individual other than
one described in this paragraph is not
an acceptable basis for a finding of in-
eligibility or for assuming the avail-
ability of income by the State; and

(2) Where it has reason to believe
that a child receiving aid is in an un-
suitable environment because of known
or suspected instances of physical or
mental injury, sexual abuse or exploi-
tation, or negligent treatment or mal-
treatment of such child, under cir-
cumstances which indicate the child’s
health or welfare is threatened, the
State or local agency will:

(i) Bring such condition to the atten-
tion of a court, law-enforcement agen-
cy, or other appropriate agency in the
State, providing whatever data it has
with respect to the situation;

(ii) In reporting such conditions, use
the same criteria as are used in the
State for all other parents and chil-
dren; and

(iii) Cooperate with the court or
other agency in planning and imple-

menting action in the best interest of
the child.

(b) Conditions for plan approval. (1) A
child may not be denied AFDC either
initially or subsequently ‘‘because of
the conditions of the home in which
the child resides’’, or because the home
is considered ‘‘unsuitable’’, unless
‘‘provision is otherwise made pursuant
to a State statute for adequate care
and assistance with respect to such
child’’. (Section 404(b) of the Social Se-
curity Act.)

(2) An otherwise eligible child who is
under the age of 18 years may not be
denied AFDC, regardless of whether she
attends school (unless she is required
to participate in the JOBS program
pursuant to § 250.30 and she is assigned
to educational activities) or makes sat-
isfactory grades.

(3) A state may elect to include in its
AFDC program children age 18 who are
full-time students in a secondary
school, or in the equivalent level of vo-
cational or technical training, and who
may reasonably be expected to com-
plete the program before reaching age
19.

(4)(i) A child may not be denied
AFDC either initially or subsequently
because a parent or other caretaker
relative fails to cooperate with the
child support agency in performing any
of the activities needed to:

(A) Establish the paternity of a child
born out of wedlock; or

(B) Obtain support from a person
having a legal duty to support the
child.

(ii) Any parent or caretaker relative
who fails to so cooperate shall be treat-
ed in accordance with § 232.12 of this
chapter.

(5) [Reserved]
(6) An otherwise eligible child may

not be denied AFDC if a parent is men-
tally or physically incapacitated as de-
fined in paragraph (c)(1)(iv) of this sec-
tion.

(c) Federal financial participation. (1)
Federal financial participation under
title IV–A of the Social Security Act in
payments with respect to a ‘‘dependent
child,’’ as defined in section 406(a) of
the Act, is available within the follow-
ing interpretations:

(i) Needy child deprived by reason of.
The phrase ‘‘needy child * * * deprived
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* * * by reason of’’ requires that both
need and deprivation of parental sup-
port or care exist in the individual
case. The phrase encompasses the situ-
ation of any child who is in need and
otherwise eligible, and whose parent—
father or mother—either has died, has
a physical or mental incapacity, or is
continually absent from the home.
This interpretation is equally applica-
ble whether the parent was the chief
bread winner or devoted himself or her-
self primarily to the care of the child,
and whether or not the parents were
married to each other. The determina-
tion whether a child has been deprived
of parental support or care is made in
relation to the child’s natural parent
or, as appropriate, the adoptive parent
or stepparent described in paragraph
(a) of this section.

(ii) Death of a parent. If either parent
of a child is deceased, the child is de-
prived of parental support or care, and
may, if he is in need and otherwise eli-
gible, be included within the scope of
the program.

(iii) Continued absence of the parent
from the home. Continued absence of the
parent from the home constitutes the
reason for deprivation of parental sup-
port or care when the parent is out of
the home, the nature of the absence is
such as either to interrupt or to termi-
nate the parent’s functioning as a pro-
vider of maintenance, physical care, or
guidance for the child, and the known
or indefinite duration of the absence
precludes counting on the parent’s per-
formance of the function of planning
for the present support or care of the
child. If these conditions exist, the par-
ent may be absent for any reason, and
may have left only recently or some
time previously; except that a parent
whose absence is occasioned solely by
reason of the performance of active
duty in the uniformed services of the
United States (as defined in section
101(3) of Title 37, United States code) is
not considered absent from the home.
A parent who is a convicted offender
but is permitted to live at home while
serving a court-imposed sentence by
performing unpaid public work or un-
paid community service during the
workday is considered absent from the
home.

(iv) ‘‘Physical or mental incapacity’’.
‘‘Physical or mental incapacity’’ of a
parent shall be deemed to exist when
one parent has a physical or mental de-
fect, illness, or impairment. The inca-
pacity shall be supported by competent
medical testimony and must be of such
a debilitating nature as to reduce sub-
stantially or eliminate the parent’s
ability to support or care for the other-
wise eligible child and be expected to
last for a period of at least 30 days. In
making the determination of ability to
support, the agency shall take into ac-
count the limited employment oppor-
tunities of handicapped individuals.

A finding of eligibility for OASDI or
SSI benefits, based on disability or
blindness is acceptable proof of inca-
pacity for AFDC purposes.

(v) ‘‘Living with [a specified relative] in
a place of residence maintained * * * as
his * * * own home’’. (A) A child may be
considered to meet the requirement of
living with one of the relatives speci-
fied in the Act if his home is with a
parent or a person in one of the follow-
ing groups:

(1) Any blood relative, including
those of half-blood, and including first
cousins, nephews, or nieces, and per-
sons of preceding generations as de-
noted by prefixes of grand, great, or
great-great.

(2) Stepfather, stepmother, step-
brother, and stepsister.

(3) Person who legally adopt a child
or his parent as well as the natural and
other legally adopted children of such
persons, and other relatives of the
adoptive parents in accordance with
State law.

(4) Spouses of any persons named in
the above groups even after the mar-
riage is terminated by death or di-
vorce.

(B) A home is the family setting
maintained or in process of being es-
tablished, as evidenced by assumption
and continuation of responsibility for
day to day care of the child by the rel-
ative with whom the child is living. A
home exists so long as the relative ex-
ercises responsibility for the care and
control of the child, even though either
the child or the relative is temporarily
absent from the customary family set-
ting. Within this interpretation, the
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child is considered to be ‘‘living with’’
his relative even though:

(1) He is under the jurisdiction of the
court (e.g., receiving probation services
or protective supervision); or

(2) Legal custody is held by an agen-
cy that does not have physical posses-
sion of the child.

(2) Federal financial participation is
available in:

(i) Initial payments made on behalf
of a child who goes to live with a rel-
ative specified in section 406(a)(1) of
the Social Security Act within 30 days
of the receipt of the first payment, pro-
vided payments are not made for con-
current period for the same child in the
home of another relative or as foster
care under title IV–E;

(ii) Payments made for the entire
month in the course of which a child
leaves the home of a specified relative,
provided payments are not made for a
concurrent period for the same child in
the home of another relative or as fos-
ter care under title IV–E; and

(iii) Payments made to persons act-
ing for relatives specified in section
406(a)(1) of the Act in emergency situa-
tions that deprive the child of the care
of the relative through whom he has
been receiving aid, for a temporary pe-
riod necessary to make and carry out
plans for the child’s continuing care
and support.

(iv) At State option, (A) payments
with respect to a pregnant woman with
no other children receiving assistance,
and additionally, at State option, (B)
payments for the purpose of meeting
special needs occasioned by or result-
ing from pregnancy both for the preg-
nant woman with no other children as
well as for the pregnant woman receiv-
ing AFDC. However, for both para-
graphs (c)(2)(iv) (A) and (B) of this sec-
tion it must be medically verified that
the child is expected to be born in the
month such payments are made or
within the three-month period follow-
ing such month of payment, and who, if
such child had been born and was living
with her in the month of payment,
would be eligible for aid to families
with dependent children. Federal finan-
cial participation is not available to
meet the needs of the unborn child.
(Refer to Medicaid regulations at 42

CFR 435.115 for Medicaid coverage of
pregnant women.)

(3) Federal financial participation (at
the 50 percent rate) is available in any
expenses incurred in establishing eligi-
bility for AFDC, including expenses in-
cident to obtaining necessary informa-
tion to determine the existence of inca-
pacity of a parent or pregnancy of a
mother.

[36 FR 3868, Feb. 27, 1971 as amended at 39 FR
34038, Sept. 23, 1974; 40 FR 27156, June 26, 1975;
44 FR 12424, Mar. 7, 1979; 47 FR 5681, Feb. 5,
1982; 47 FR 41114, Sept. 17, 1982; 48 FR 28409,
June 21, 1983; 51 FR 9206, Mar. 18, 1986; 52 FR
28824, Aug. 4, 1987; 54 FR 42243, Oct. 13, 1989;
58 FR 49218, Sept. 22, 1993; 59 FR 26142, May
19, 1994]

§ 233.100 Dependent children of unem-
ployed parents.

(a) Requirements for State Plans. If a
State wishes to provide AFDC for chil-
dren of unemployed parents, the State
plan under title IV–A of the Social Se-
curity Act must:

(1) Include a definition of an unem-
ployed parent who is the principal
earner which shall apply only to fami-
lies determined to be needy in accord-
ance with the provisions in § 233.20.
Such definition must include any such
parent who:

(i) Is employed less than 100 hours a
month; or

(ii) Exceeds that standard for a par-
ticular month, if the work is intermit-
tent and the excess is of a temporary
nature as evidenced by the fact that he
or she was under the 100-hour standard
for the prior 2 months and is expected
to be under the standard during the
next month; except that at the option
of the State, such definition need not
include a principal earner who is unem-
ployed because of participation in a
labor dispute (other than a strike) or
by reason of conduct or circumstances
which result or would result in dis-
qualification for unemployment com-
pensation under the State’s unemploy-
ment compensation law.

(2) Include a definition of a depend-
ent child which shall include any child
of an unemployed parent (as defined by
the State pursuant to paragraph (a)(1)
of this section) who would be, except
for the fact that his parent is not dead,
absent from the home, or incapaci-
tated, a dependent child under the
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State’s plan approved under section 402
of the Act.

(3) Provide for payment of aid with
respect to any dependent child (as de-
fined by the State pursuant to para-
graphs (a)(2) of this section) when the
conditions set forth in paragraphs
(a)(3) (i), (ii), (iii), and (vii) of this sec-
tion are met:

(i) His or her parent who is the prin-
cipal earner has been unemployed for
at least 30 days prior to the receipt of
such aid.

(ii) Such parent has not without good
cause, within such 30-day period prior
to the receipt of such aid, refused a
bona fide offer of employment or train-
ing for employment. Before it is deter-
mined that such parent has refused a
bona fide offer of employment or train-
ing for employment without good
cause, the agency must make a deter-
mination that such an offer was actu-
ally made. (In the case of offers of em-
ployment made through the public em-
ployment or manpower agencies, the
determination as to whether the offer
was bona fide, or whether there was
good cause to refuse it, will be made by
that office or agency.) The parent must
be given an opportunity to explain why
such offer was not accepted. Questions
with respect to the following factors
must be resolved:

(a) That there was a definite offer of
employment at wages meeting any ap-
plicable minimum wage requirements
and which are customary for such work
in the community;

(b) Any questions as to the parent’s
inability to engage in such employ-
ment for physical reasons or because
he has no way to get to or from the
particular job; and

(c) Any questions of working condi-
tions, such as risks to health, safety, or
lack of worker’s compensation protec-
tion.

(iii) Such parent (a) has six or more
quarters of work (as defined in para-
graph (a)(3)(iv) of this section), within
any 13-calendar-quarter period ending
within 1 year prior to the application
for such aid, or (b) within such 1-year
period, received unemployment com-
pensation under an unemployment
compensation law of a State or of the
United States, or was qualified under
the terms of paragraph (a)(3)(v) of this

section) for such compensation under
the State’s unemployment compensa-
tion law.

(iv) A ‘‘quarter of work’’ with respect
to any individual means a period (of 3
consecutive calendar months ending on
March 31, June 30, September 30, or De-
cember 31) in which he or she received
earned income of not less than $50 (or
which is a ‘‘quarter of coverage’’ as de-
fined in section 213(a)(2) of the Act), or
in which he or she participated in a
community work experience program
under section 409 of the Act or the
work incentive program established
under title IV–C of the Act.

(v) An individual shall be deemed
‘‘qualified’’ for unemployment com-
pensation under the State’s unemploy-
ment compensation law if he would
have been eligible to receive such bene-
fits upon filing application, or he per-
formed work not covered by such law
which, if it had been covered, would
(together with any covered work he
performed) have made him eligible to
receive such benefits upon filing appli-
cation.

(vi)(A) The ‘‘parent who is the prin-
cipal earner’’ means, in the case of any
child, whichever parent, in a home in
which both parents of such child are
living, earned the greater amount of
income in the 24-month period the last
month of which immediately precedes
the month in which an application is
filed for aid under this part on the
basis of the unemployment of a parent.
If the State cannot secure primary evi-
dence of earnings for this period, the
State shall designate the principal
earner, using the best evidence avail-
able. The earnings of each parent are
considered in determining the principal
earner regardless of when their rela-
tionship began. The principal earner so
defined remains the principal earner
for each consecutive month for which
the family receives such aid on the
basis of such application. This require-
ment applies to both new applicants
and current AFDC unemployed parent
families who were eligible and receiv-
ing aid prior to October 1, 1981.

(B) If both parents earned an iden-
tical amount of income (or earned no
income) in such 24-month period, the
State shall designate which parent
shall be the principal earner.
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(vii) The parent who is the principal
earner (unless exempt under § 240.14)
has met the requirements for participa-
tion in an employment search program
under part 240 of this chapter.

(4) Provide for entering into coopera-
tive arrangements with the State agen-
cy responsible for administering or su-
pervising the administration of voca-
tional education to assure maximum
utilization of available public voca-
tional education services and facilities
in the State to encourage the retrain-
ing of individuals capable of being re-
trained.

(5) Provide for the denial of such aid
to any such dependent child or the rel-
ative specified in section 406(a)(1) of
the Act with whom such child is living,

(i) If and for so long as such child’s
parent, unless exempt under § 224.20, is
not currently registered for the work
incentive program or if exempt under
§ 224.20(b)(6), is not currently registered
with a public employment office in the
State, except that in a State with an
approved JOBS plan under § 250.20, such
child’s parent, unless exempt under
§ 250.30(b), must be currently partici-
pating (or available for participation)
in a program under part 250, or, if he is
exempt under § 250.30(b)(5), must be reg-
istered with a public employment of-
fice in the State, and

(ii) With respect to any week for
which such child’s parent qualifies for
unemployment compensation under an
unemployment compensation law of
the State or of the United States but
refuses to apply for or accept such un-
employment compensation, and

(iii) If the parent who is the principal
earner (unless exempt under § 240.14)
fails to meet the requirements for par-
ticipation in a program of employment
search established under part 240 of
this chapter.

(6) Provide that within 30 days after
the receipt of such aid, unemployed
principal earners will be certified for
participation in the Work Incentive
program under part 224 or, if the State
IV–A agency has an approved JOBS
plan pursuant to § 250.20, will partici-
pate or apply for participation in a pro-
gram under part 250 unless the program
is not available in the area where the
parent is living.

(b) [Reserved]

(c) Federal financial participation. (1)
Federal financial participation is avail-
able in payments authorized in accord-
ance with the State plan approved
under section 402 of the Act as aid to
families with dependent children with
respect to a child.

(i) Who meets the requirements of
section 406(a)(2) of the Act;

(ii) Who is living with any of the rel-
atives specified in section 406(a)(1) of
the Act in a place of residence main-
tained by one or more of such relatives
as his (or their) own home;

(iii) Who has been deprived of paren-
tal support or care by reason of the
fact that his or her parent who is the
principal earner is employed less than
100 hours a month; or exceeds that
standard for a particular month if his
or her work is intermittent and the ex-
cess is of a temporary nature as evi-
denced by the fact that he or she was
under the 100-hour standard for 2 prior
months and is expected to be under the
standard during the next month.

(iv) Whose parent who is the prin-
cipal earner (a) has six or more quar-
ters of work (as defined in paragraph
(a)(3)(iv) of this section) within any 13-
calendar-quarter period ending within 1
year prior to the application for such
aid, (b) within such 1-year period, re-
ceived unemployment compensation
under an unemployment compensation
law of a State or of the United States,
or was qualified (under the terms of
paragraph (a)(3)(v) of this section) for
such compensation under the State’s
unemployment compensation law; and

(v) Whose parent who is the principal
earner (a) is currently registered with
the WIN program unless exempt or is
registered with the public employment
office in the State if exempt from WIN
registration under § 224.20(b)(6) or be-
cause there is no WIN program in
which he can effectively participate;
and (b) has not refused to apply for or
accept unemployment compensation
with respect to any week for which
such child’s parent qualifies for unem-
ployment compensation under an un-
employment compensation law of a
State or of the United States.

(2) The State may not include in its
claim for Federal financial participa-
tion payments made as aid under the
plan with respect to a child who meets
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the conditions set forth in paragraph
(c)(1) of this section, where such pay-
ments were made.

(i) For any part of the 30-day period
specified in paragraph (a)(3)(i) of this
section;

(ii) For such 30-day period if during
that period the parent refused without
good cause a bona fide offer of employ-
ment or training for employment;

(iii) For any period beginning with
the 31st day after receipt of aid, if and
for as long as no action is taken during
the period to certify the parent for par-
ticipation in the Work Incentive pro-
gram under part 224, or if the State IV–
A agency has an approved JOBS plan
pursuant to § 250.20, no action is taken
during the period to undertake appro-
priate steps directed toward the par-
ticipation of such parent in a program
under part 250; and

(iv) For any part of the sanction pe-
riod imposed under § 240.22 (for failure
to meet the requirements for participa-
tion in the employment search pro-
gram).

(d) For all States (other than Puerto
Rico, American Samoa, Guam, and the
Virgin Islands) the provisions of this
section are suspended through Septem-
ber 30, 1998. For Puerto Rico, American
Samoa, Guam, and the Virgin Islands,
the provisions of this section are sus-
pended from October 1, 1992, through
September 30, 1998.

[34 FR 1146, Jan. 24, 1969, as amended at 36
FR 13604, July 22, 1971; 38 FR 18549, July 12,
1973; 38 FR 26608, Sept. 24, 1973; 46 FR 46769,
Sept. 21, 1981; 47 FR 5681, Feb. 5, 1982; 47 FR
41114, Sept. 17, 1982; 47 FR 43383, Oct. 1, 1982;
48 FR 28409, June 21, 1983; 51 FR 9206, Mar. 18,
1986; 54 FR 42244, Oct. 13, 1989; 57 FR 30426,
July 9, 1992]

§ 233.101 Dependent children of unem-
ployed parents.

(a) Requirements for State Plans. Ef-
fective October 1, 1990 (for Puerto Rico,
American Samoa, Guam, and the Vir-
gin Islands, October 1, 1992), a State
plan must provide for payment of
AFDC for children of unemployed par-
ents. A State plan under title IV–A for
payment of such aid must:

(1) Include a definition of an unem-
ployed parent who is the principal
earner which shall apply only to fami-
lies determined to be needy in accord-
ance with the provisions in § 233.20 of

this part. Such definition must have a
reasonable standard for measuring un-
employment and, at a minimum, in-
clude any such parent who:

(i) Is employed less than 100 hours a
month; or

(ii) Exceeds that standard for a par-
ticular month, if the work is intermit-
tent and the excess is of a temporary
nature as evidenced by the fact that he
or she was under the 100-hour standard
for the prior 2 months and is expected
to be under the standard during the
next month; except that at the option
of the State, such definition need not
include a principal earner who is unem-
ployed because of participation in a
labor dispute (other than a strike) or
by reason of conduct or circumstances
which result or would result in dis-
qualification for unemployment com-
pensation under the State’s unemploy-
ment compensation law.

(2) Include a definition of a depend-
ent child which shall include any child
of an unemployed parent (as defined by
the State pursuant to paragraph (a)(1)
of this section) who would be, except
for the fact that his parent is not dead,
absent from the home, or incapaci-
tated, a dependent child under the
State’s plan approved under section 402
of the Act.

(3) Provide for payment of aid with
respect to any dependent child (as de-
fined by the State pursuant to para-
graph (a)(2) of this section) when the
conditions set forth in paragraphs
(a)(3)(i), (a)(3)(ii), and (a)(3)(iii) of this
section are met.

(i) His or her parent who is the prin-
cipal earner has been unemployed for
at least 30 days prior to the receipt of
such aid;

(ii) Such parent has not without good
cause, within such 30-day period prior
to the receipt of such aid, refused a
bona fide offer of employment or train-
ing for employment. Before it is deter-
mined that such parent has refused a
bona fide offer of employment or train-
ing for employment without good
cause, the agency must make a deter-
mination that such offer was actually
made. (In the case of offers of employ-
ment made through the public employ-
ment or manpower agencies, the deter-
mination as to whether the offer was
bona fide, or whether there was good
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cause to refuse it, shall be made by the
title IV–A agency. The IV–A agency
may accept the recommendations of
such agencies.) The parent must be
given an opportunity to explain why
such offer was not accepted. Questions
with respect to the following factors
must be resolved:

(A) That there was a definite offer of
employment at wages meeting any ap-
plicable minimum wage requirements
and which are customary for such work
in the community;

(B) Any questions as to the parent’s
inability to engage in such employ-
ment for physical reasons or because
he has no way to get to or from the
particular job; and

(C) Any questions of working condi-
tions, such as risks to health, safety, or
lack of worker’s compensation protec-
tion.

(iii) Such parent:
(A) Has six or more quarters of work

(as defined in paragraph (a)(3)(iv) of
this section), within any 13-calendar-
quarter period ending within one year
prior to the application for such aid, or

(B) Within such 1-year period, re-
ceived unemployment compensation
under an unemployment compensation
law of a State or of the United States,
or was qualified under the terms of
paragraph (a)(3)(v) of this section for
such compensation under the State’s
unemployment compensation law.

(iv) A ‘‘quarter of work’’ with respect
to any individual means a period (of 3
consecutive calendar months ending on
March 31, June 30, September 30, or De-
cember 31):

(A) In which an individual received
earned income of not less than $50 (or
which is a ‘‘quarter of coverage’’ as de-
fined in section 213(a)(2) of the Social
Security Act) or participated in a pro-
gram under part 250 of this chapter; or

(B) At State option (as specified in
the plan), in one or more subdivisions
of the State, in which he or she at-
tended, full-time, an elementary
school, a secondary school, or a voca-
tional or technical training course that
is designed to prepare the individual
for gainful employment, or in which
the individual participated in an edu-
cational or training program estab-
lished under the Job Training Partner-
ship Act, provided that an individual

may qualify for no more than four
quarters of work under this paragraph
for purposes of the requirement set
forth in paragraph (a)(3)(iii)(A) of this
section; and

(C) A calendar quarter ending before
October 1990 in which an individual
participated in CWEP under section 409
of the Social Security Act or the WIN
program established under title IV–C of
the Social Security Act (as in effect for
a State immediately before the effec-
tive date of that State’s JOBS pro-
gram).

(v) An individual shall be deemed
‘‘qualified’’ for unemployment com-
pensation under the State’s unemploy-
ment compensation law if he or she
would have been eligible to receive
such benefits upon filing an applica-
tion, or he performed work not covered
by such law, which, if it had been cov-
ered, would (together with any covered
work he performed) have made him eli-
gible to receive such benefits upon fil-
ing an application.

(vi)(A) The ‘‘parent who is the prin-
cipal earner’’ means, in the case of any
child, whichever parent, in a home in
which both parents of such child are
living, earned the greater amount of
income in the 24-month period the last
month of which immediately precedes
the month in which an application is
filed for aid under this part on the
basis of the unemployment of a parent.
If the State cannot secure primary evi-
dence of earnings for this period, the
State shall designate the principal
earner, using the best evidence avail-
able. The earnings of each parent are
considered in determining the principal
earner regardless of when their rela-
tionship began. The principal earner so
defined remains the principal earner
for each consecutive month for which
the family receives such aid on the
basis of such application. This require-
ment applies to both new applicants
and current AFDC unemployed parent
families who were eligible and receiv-
ing aid prior to October 1, 1981.

(B) If both parents earned an iden-
tical amount of income (or earned no
income) in such 24-month period, the
State shall designate which parent
shall be the principal earner.
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(4) Provide for entering into coopera-
tive arrangements with the State agen-
cy responsible for administering or su-
pervising the administration of voca-
tional education to assure maximum
utilization of available public voca-
tional education services and facilities
in the State to encourage the retrain-
ing of individuals capable of being re-
trained.

(5) Provide that the needs of the
child’s parent(s) shall not be taken into
account in determining the needs and
amount of assistance of the child’s
family:

(i) If and for so long as such child’s
parent(s), unless exempt under
§ 250.30(b) of this chapter, is not cur-
rently participating (or available for
participation) in a program under part
250 of this chapter or, if they are ex-
empt under § 250.30(b)(5) of this chapter
(or because a JOBS program has not
been established in the subdivision
where they reside or they reside in a
JOBS subdivision but there is no ap-
propriate JOBS activity in which they
can participate), are not registered
with a public employment office in the
State, and

(ii) With respect to any week for
which such child’s parent qualifies for
unemployment compensation under an
unemployment compensation law of
the State or of the United States but
refuses to apply for or accept such un-
employment compensation.

(6) Provide that medical assistance
will be furnished under the State’s ap-
proved plan under title XIX during any
month in which an otherwise eligible
individual is denied assistance solely
by reason of the time limitation pro-
vided under paragraph (b)(3) of this sec-
tion.

(b) State Plan Options. A State plan
under title IV–A may:

(1) Require the principal earner or
both parents to participate in an activ-
ity in the JOBS program under part 250
of this chapter, subject to the limita-
tions and conditions of part 250 of this
chapter, provided that the participa-
tion of each parent in all required ac-
tivities under the JOBS program does
not exceed 40 hours per week, per par-
ent.

(2) Provide cash assistance after the
performance of assigned program ac-

tivities by parents required to partici-
pate in an activity in the JOBS pro-
gram under part 250 of this chapter (as
provided in paragraph (b)(1) of this sec-
tion) so long as the State:

(i) Makes assistance payments at reg-
ular intervals at least monthly,

(ii) Prescribes a set of criteria which
defines goals or standards for each as-
signed activity in the JOBS program
which must be completed by the partic-
ipant prior to payment, and

(iii) Prior to, or concurrent with, as-
signment to an activity, notifies the
participant of the prescribed goals or
standards and that payment for a pe-
riod will be withheld unless perform-
ance of each assigned activity for that
period is completed.

(3) Provide for a State to operate a
payment after performance system
under which a family is issued an as-
sistance payment after the applicable
family member has successfully com-
pleted her obligation to participate in
JOBS for a specific period. If the appli-
cable family member fails without
good cause to satisfy the obligation,
the State may:

(i) Impose a sanction in accordance
with the JOBS program rules at
§§ 250.34, 250.35 and 250.36 of this chap-
ter;

(ii) Reduce the family’s assistance
payment to which the specific period
applies by the amount of the payment
attributable to the family member for
that period or do not make the pay-
ment to the family; or

(iii) Reduce the family’s assistance
payment to which the specific period
applies (or the amount of the payment
attributable to the family member for
that period) in proportion to the num-
ber of required hours that were not
completed.
For States that elect to implement
paragraphs (b)(3) (ii) or (iii) of this sec-
tion, the fair hearing requirements set
forth at § 205.10(a)(4)(ii)(K) of this chap-
ter apply.

(4) Limit the number of months that
a family may receive AFDC–UP under
this section when the following condi-
tions are met:

(i) The State did not have on Septem-
ber 26, 1988, an approved AFDC–UP pro-
gram under section 407 of the Social
Security Act.
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(ii) The family received such aid (on
the basis of the unemployment of the
parent who is the principal earner) in
at least 6 of the preceding 12 months.

(iii) The State has in effect a pro-
gram (described in the plan) for provid-
ing education, training, and employ-
ment services to assist parents in pre-
paring for and obtaining employment
throughout the year. Such a program
may include education, training and
employment activities under the JOBS
program which are provided in part 250
of this chapter or under a State-de-
signed program which provides:

(A) Education and instruction for in-
dividuals who have not graduated from
a secondary school or obtained an
equivalent degree,

(B) Training whereby an individual
acquires market-oriented skills nec-
essary for self-support, and

(C) Employment services which seek
to place individuals in jobs.

(iv) The State must guarantee child
care necessary for an individual to par-
ticipate in an approved, State-de-
signed, non-JOBS program. The regula-
tions at part 255 of this chapter apply
to such care.

(v) The State has the option of pro-
viding necessary supportive services
associated with an individual’s partici-
pation in a State-designed, non-JOBS
program. Federal financial participa-
tion is available under sections 403 (k)
and (l) of the Social Security Act. The
regulations at part 255 of this chapter
apply to such supportive services.

(vi) The State must inform an AFDC–
UP family at the time of application
that AFDC–UP cash assistance will ter-
minate due to a time limitation, that
any family with a child who is (or be-
comes) deprived due to the death, con-
tinued absence, or incapacity of a par-
ent may receive cash assistance under
the AFDC program during the time
limitation for AFDC–UP, and that a
program of training, education, and
employment services is available to
prepare the family to become self-sup-
porting.

(vii) Prior to termination due to a
time limitation, the State must notify
an AFDC–UP recipient family of the
earliest month that it may receive
AFDC–UP cash assistance again. This
notification may be included in the no-

tice of proposed action which is re-
quired pursuant to § 205.10(a)(4) of this
chapter. To receive assistance again,
the family must make a new applica-
tion.

(viii) In establishing eligibility upon
re-application following months of
nonpayment due to the time limita-
tion, an otherwise eligible family that
does not receive aid in a month solely
by reason of the option to limit assist-
ance under this paragraph shall be
deemed, for purposes of determining
the period under paragraph
(a)(3)(iii)(A) of this section, to be re-
ceiving AFDC–UP cash assistance in
that month. This provision also applies
if, at the time of the family’s original
application for assistance, eligibility
was established based on the provisions
of paragraph (a)(3)(iii)(B) of this sec-
tion, but eligibility could have been es-
tablished based on the provisions of
paragraph (a)(3)(iii)(A) of this section.

(c) Federal Financial Participation. (1)
Federal financial participation is avail-
able for payments authorized in ac-
cordance with the State plan approved
under section 402 of the Act as aid to
families with dependent children with
respect to a child:

(i) Who meets the requirements of
section 406(a)(2) of the Act;

(ii) Who is living with any of the rel-
atives specified in section 406(a)(1) of
the Act in a place of residence main-
tained by one or more of such relatives
as his (or their) own home;

(iii) Who has been deprived of paren-
tal support or care by reason of the
fact that his or her parent who is the
principal earner is employed less than
100 hours a month; or exceeds that
standard for a particular month if his
or her work is intermittent and the ex-
cess is of a temporary nature as evi-
denced by the fact that he or she was
under the 100-hour standard for 2 prior
months and is expected to be under the
standard during the next month;

(iv) Whose parent who is the prin-
cipal earner:

(A) Has six or more quarters of work
(as defined in paragraph (a)(3)(iv) of
this section) within any 13-calendar-
quarter period ending within 1 year
prior to the application for such aid,

(B) Within such 1-year period, re-
ceived unemployment compensation
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under an unemployment compensation
law of a State or of the United States,
or was qualified (under the terms of
paragraph (a)(3)(v) of this section) for
such compensation under the State’s
unemployment compensation law; and

(v) Whose parent who is the principal
earner:

(A) Is currently participating in or
available to participate in an activity
in the JOBS program under part 250 of
this chapter, unless exempt, or is reg-
istered with the public employment of-
fice in the State if exempt from the
JOBS program under § 250.30(b)(5) of
this chapter; and

(B) Has not refused to apply for or ac-
cept unemployment compensation with
respect to any week for which such
child’s parent qualifies for unemploy-
ment compensation under an unem-
ployment compensation law of the
State or of the United States.

(2) The State may not include in its
claim for Federal financial participa-
tion payments made as aid under the
plan with respect to a child who meets
the conditions set forth in paragraph
(c)(1) of this section, where such pay-
ments were made:

(i) For any part of the 30-day period
specified in paragraph (a)(3)(i) of this
section;

(ii) For such 30-day period if during
that period the parent refused without
good cause a bona fide offer of employ-
ment or training for employment;

(iii) For any period beginning with
the 31st day after the receipt of aid, if
and for as long as no action is taken
during the period to undertake appro-
priate steps directed toward the par-
ticipation of the parent who is the
principal earner in a program under
part 250 of this chapter;

(iv) To the extent that such pay-
ments are made to meet the need of an
individual who is subject to a sanction
imposed, under part 250 of this chapter
(for failure to meet the requirements
for participation in the JOBS pro-
gram).

(3) Federal financial participation is
available for child care and supportive
services expenditures associated with
participation in an approved State-de-
signed program (as provided in para-
graph (b)(3)(iii) of this section) under
titles IV–A and IV–F of the Act respec-

tively. However, Federal financial par-
ticipation is not available for any
other costs, program or administrative,
associated with State-designed pro-
grams.

(d) For all States (other than Puerto
Rico, American Samoa, Guam, and the
Virgin Islands) the provisions of this
section are in effect through Septem-
ber 30, 1998. For Puerto Rico, American
Samoa, Guam, and the Virgin Islands,
the provisions of this section are in ef-
fect from October 1, 1992, through Sep-
tember 30, 1998.

[57 FR 30426, July 9, 1992, as amended at 63
FR 42274, Aug. 7, 1998]

§ 233.106 Denial of AFDC benefits to
strikers.

(a) Condition for plan approval. A
State plan under title IV–A of the So-
cial Security Act must:

(1) Provide that participation in a
strike shall not constitute good cause
to leave, or to refuse to seek or accept,
employment.

(2)(i) Provide for the denial of AFDC
benefits to any family for any month
in which any caretaker relative with
whom the child is living is, on the last
day of such month, participating in a
strike; and

(ii) Provide that no individual’s needs
shall be included in determining the
amount of aid payable for any month
to a family under the plan if, on the
last day of such month, such individual
is participating in a strike.

(b) Definitions. (1) The State must de-
fine ‘‘strike’’ by using the National
Labor Relations Board definition (29
U.S.C. 142(2)) or another definition of
the term that is currently in State law.

(2) The State must define the term
‘‘participating in a strike.’’

(3) For purposes of paragraph (a)(2)(i)
of this section, ‘‘caretaker relative’’
means any natural or adoptive parent.

[47 FR 5682, Feb. 5, 1982]

§ 233.107 Restriction in payment to
households headed by a minor par-
ent.

(a) State plan requirements. A State in
its title IV–A State plan may provide
that a minor parent and the dependent
child in his or her care must reside in
the household of a parent, legal guard-
ian, or other adult relative, or in an

VerDate 10<SEP>98 08:59 Oct 29, 1998 Jkt 179175 PO 00000 Frm 00094 Fmt 8010 Sfmt 8010 Y:\SGML\179175T.XXX pfrm02 PsN: 179175T



101

Office of Family Assistance, ACF, HHS § 233.145

adult-supervised supportive living ar-
rangement in order to receive, AFDC
unless:

(1) The minor parent has no living
parent or legal guardian whose where-
abouts is known;

(2) No living parent or legal guardian
of the minor parent allows the minor
parent to live in his or her home;

(3) The minor parent lived apart from
his or her own parent or legal guardian
for a period of at least one year before
either the birth of the dependent child
or the parent’s having made applica-
tion for AFDC;

(4) The physical or emotional health
or safety of the minor parent or de-
pendent child would be jeopardized if
they resided in the same residence with
the minor parent’s parent or legal
guardian;

(5) There is otherwise good cause for
the minor parent and dependent child
to receive assistance while living apart
from the minor parent’s parent, legal
guardian, or other adult relative, or an
adult-supervised supportive living ar-
rangement.

(b) Allegations. If a minor parent
makes allegations supporting the con-
clusion that paragraph (a)(4) of this
section applies, the State agency shall
determine whether it is justified.

(c) Good Cause. The circumstances
justifying a determination of good
cause must be set forth in the State
plan.

(d) Protective Payments. When a minor
parent and his or her dependent child
are required to live with the minor par-
ent’s parent, legal guardian, or other
adult relative, or in an adult-super-
vised supportive living arrangement,
then AFDC is paid (where possible) in
the form of a protective payment.

(e) Definitions: For purposes of this
section:

(1) A minor parent is an individual
who (i) is under the age of 18, (ii) has
never been married, and (iii) is either
the natural parent of a dependent child
living in the same household or eligible
for assistance paid under the State
plan to a pregnant woman as provided
in § 233.90(c)(2)(iv) of this part.

(2) A household of a parent, legal
guardian, or other adult relatives means
the place of residence of (i) a natural or
adoptive parent or a stepparent, or (ii)

a legal guardian as defined by the
State, or (iii) another individual who is
age 18 or over and related to the minor
parent as specified in § 233.90(c)(1)(v) of
this part provided that the residence is
maintained as a home for the minor
parent and child as provided in
§ 233.90(c)(1)(v)(B) of this part.

(3) An adult-supervised supportive liv-
ing arrangement means a private family
setting or other living arrangement
(not including a public institution),
which, as determined by the State, is
maintained as a family setting, as evi-
denced by the assumption of respon-
sibility for the care and control of the
minor parent and dependent child or
the provision of supportive services,
such as counseling, guidance, or super-
vision. For example, foster homes and
maternity homes are ‘‘adult-supervised
supportive living arrangements.’’

(f) Notice Requirements. Minor appli-
cants shall be informed about the eligi-
bility requirements and their rights
and obligations consistent with the
provisions at § 206.10(a)(2)(i). For exam-
ple, a State may wish to: (1) Advise the
minor of the possible exemptions and
specifically ask whether one or more of
these exemptions is applicable; and (2)
assist the minor in attaining the nec-
essary verifications if one or more of
these exemptions is alleged.

[57 FR 30428, July 9, 1992]

§ 233.110 Foster care maintenance and
adoption assistance.

(a) State plan requirements. A State
plan under title IV–A of the Social Se-
curity Act must provide that the State
has in effect a plan approved under
part E, title IV of the Social Security
Act, and operates a foster care mainte-
nance and adoption assistance program
in conformity with such a plan.

(b) [Reserved]

[51 FR 9206, Mar. 18, 1986]

§ 233.145 Expiration of medical assist-
ance programs under titles I, IV–A,
X, XIV and XVI of the Social Secu-
rity Act.

(a) Under the provisions of section
121(b) of Pub. L. 89–97, enacted July 30,
1965, no payment may be made to any
State under title I, IV–A, X, XIV or
XVI of the Social Security Act for aid
or assistance in the form of medical or
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1 See notice published Aug. 29, 1973 (38 FR
23337).

any other type of remedial care for any
period after December 31, 1969. How-
ever, these provisions do not affect the
availability of Federal financial par-
ticipation in the cost of medical or re-
medial care furnished under title IV–A
of the Act (pursuant to sections
403(a)(5) and 406(e) ) of the Act, as emer-
gency assistance to needy families with
children (see § 233.120 of this part), sub-
ject to the provisions of paragraph (c) 1

of this section. Federal financial par-
ticipation in vendor payments for med-
ical care and services is not otherwise
available except under title XIX of the
Act.

(b) Under the provisions of section
4(c) of Pub. L. 92–223, enacted December
28, 1971, and the provisions of section
292 of Pub. L. 92–603, enacted October
30, 1972:

(1) In the case of any State which on
January 1, 1972, had in effect a State
plan approved under title XIX of the
Social Security Act, section 1121 of the
Act authorizing payments under title I,
X, XIV, or XVI of the Act for assist-
ance in the form of institutional serv-
ices in intermediate care facilities is
rescinded; and

(2) In the case of any State which on
January 1, 1972, did not have in effect a
State plan approved under title XIX of
the Act, Federal financial participa-
tion is available in assistance in the
form of institutional services in inter-
mediate care facilities pursuant to sec-
tion 1121 of the Act and under the pro-
visions of § 234.130 of this chapter until
the first day of the first month after
January 1, 1972, that the State has in
effect a State plan approved under title
XIX.

(c)(1) Under the provisions of section
249D of Pub. L. 92–603, enacted October
30, 1972, Federal matching is not avail-
able for any portion of any payment by
any State under titles I, IV–A, X, XIV,
or XVI of the Social Security Act for
or on account of any medical or any
other type of remedial care provided by
an institution to any individual as an
inpatient thereof, in the case of any
State which has a plan approved under
title XIX of such Act, if such care is (or
could be provided, under a State plan

approved under title XIX of such Act,
by an institution certified under such
title XIX. The effective date of this
proposed provision will be the date of
publication of the final regulation in
the FEDERAL REGISTER.

(2) For purposes of this paragraph,
(i) An institution (see § 233.60(b)(1) of

this chapter) is considered to provide
medical or remedial care if it provides
any care or service beyond room and
board because of the physical or men-
tal condition (or both) of its inpatients;

(ii) An inpatient is an individual who
is living in an institution which pro-
vides medical or remedial care and who
is receiving care or service beyond
room and board because of his physical
or mental condition (or both).

(iii) Federal financial participation is
not available for any portion of the
payment for care of an inpatient. It is
immaterial whether such payment is
made as a vendor payment or as a
money payment or other cash assist-
ance payment. It is also immaterial
whether the payment is divided into
components, such as separate amounts
or payments for room and board, and
for care or services beyond room and
board, or whether the payment is con-
sidered to meet ‘‘basic’’ needs or ‘‘spe-
cial’’ needs. If, however, a money pay-
ment (or protective payment) is made
to an individual who is living in an in-
stitution, and such payment does not
exceed a reasonable rate for room,
board and laundry for individuals not
living in their own homes, and no addi-
tional payment is made for such indi-
vidual’s care in the institution, Federal
financial participation is available in
the money payment (or protective pay-
ment) since the individual may spend
the funds at his discretion and obtain
room and board at the place of his
choice.

(iv) Federal financial participation is
available in cash assistance payments
to meet the needs of an inpatient for
specific medical services, such as den-
tal care or prescription drugs, which
generally are not delivered in an insti-
tutional setting and in fact are not
provided by the institution to the inpa-
tient, provided that such services are
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not available to the individual under
the State’s approved title XIX plan.

[38 FR 26379, Sept. 20, 1973, as amended at 38
FR 32912, Nov. 29, 1973]

PART 234—FINANCIAL ASSISTANCE
TO INDIVIDUALS

Sec.
234.11 Assistance in the form of money pay-

ments.
234.60 Protective, vendor, and two-party

payments for dependent children.
234.70 Protective payments for the aged,

blind, or disabled.
234.75 Rent payments to public housing

agencies.
234.120 Federal financial participation.
234.130 Assistance in the form of institu-

tional services in intermediate care fa-
cilities.

AUTHORITY: 42 U.S.C. 602, 603, 606, and 1302.

§ 234.11 Assistance in the form of
money payments.

(a) Federal financial participation is
available in money payments made
under a State plan under title I, IV–A,
X, XIV, or XVI of the Social Security
Act to eligible families and individuals.
Money payments are payments in cash,
checks, or warrants immediately re-
deemable at par, made to the grantee
or his legal representative with no re-
strictions imposed by the agency on
the use of funds by the individual.

(b) [Reserved]

[36 FR 22238, Nov. 23, 1971, as amended at 51
FR 9206, Mar. 18, 1986]

§ 234.60 Protective, vendor and two-
party payments for dependent chil-
dren.

(a) State plan requirements. (1) If a
State plan for AFDC under title IV–A
of the Social Security Act provides for
protective, vendor and two-party pay-
ments for cases other than failure to
participate in the Job Opportunities
and Basic Skills Training (JOBS) Pro-
gram under § 250.34(d), or failure by the
caretaker relative to meet the eligi-
bility requirements of § 232.11, 232.12, or
232.13 of this chapter. It must meet the
requirements in paragraphs (a) (2)
through (11) of this section. In addi-
tion, the plan may provide for protec-
tive, vendor, and two-party payments

at the request of recipients as provided
in paragraph (a)(14) of this section.

(2)(i) Methods will be in effect to
identify children whose relatives have
demonstrated such an inability to
manage funds that payments to the
relative have not been or are not cur-
rently used in the best interest of the
child. This means that the relative has
misused funds to such an extent that
allowing him or her to manage the
AFDC grant is a threat to the health or
safety of the child.

(ii) States will establish criteria to
determine if mismanagement exists.
Under this provision, States may elect
to use as one criterion a presumption
of mismanagement based on a recipi-
ent’s nonpayment of rent.

(iii) Under State agency procedures,
the recipient shall be notified when-
ever a creditor requests a protective,
vendor, or two-party payment for
mismangement on the basis of non-
payment of bills.

(iv) The recipient shall be notified by
the agency of a decision not to use a
protective, vendor, or two-party pay-
ment if such payment has been re-
quested by a creditor.

(v) A statement of the specific rea-
sons that demonstrate the need for
making protective, vendor, and two-
party payments must be placed in the
file of the child involved.

(3) Criteria will be established to
identify the circumstances under which
protective, vendor, or two-party pay-
ments will be made in whole or in part
to:

(i) Another individual who is inter-
ested in or concerned with the welfare
of the child or relative; or

(ii) A person or persons furnishing
food, living accommodations or other
goods, services, or items to or for the
child, relative, or essential person.

(4) Procedures will be established for
making protective, vendor, or two-
party payments. Under this provision,
part of the payment may be made to
the family and part may be made to a
protective payee or to a vendor, or part
may be made in the form of two-party
payments, i.e., checks which are drawn
jointly to the order of the recipient and
the person furnishing goods, services,
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