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to a criminal proceeding, unless au-
thorized by this part.

§ 1613.4 Authorized representation.
Legal assistance may be provided

with respect to a criminal proceeding.
(a) Pursuant to a court appointment

made under a statute or a court rule or
practice of equal applicability to all at-
torneys in the jurisdiction, if author-
ized by the recipient after a determina-
tion that it is consistent with the re-
cipient’s primary responsibility to pro-
vide legal assistance to eligible clients
in civil matters; or

(b) When professional responsibility
requires representation in a criminal
proceeding arising out of a transaction
with respect to which the client is
being, or has been, represented by a re-
cipient.

PART 1614—PRIVATE ATTORNEY
INVOLVEMENT

Sec.
1614.1 Purpose.
1614.2 General policy.
1614.3 Range of activities.
1614.4 Procedure.
1614.5 Prohibition of revolving litigation

funds.
1614.6 Waivers.
1614.7 Failure to comply.

AUTHORITY: Sec. 1007(a)(2)(C) and sec.
1007(a)(3); (42 U.S.C. 2996f(a)(2)(C) and 42
U.S.C. 2996f(a)(3)).

SOURCE: 50 FR 48591, Nov. 26, 1985, unless
otherwise noted.

§ 1614.1 Purpose.
(a) This part is designed to ensure

that recipients of Legal Services Cor-
poration funds involve private attor-
neys in the delivery of legal assistance
to eligible clients. Except as provided
hereafter, a recipient of Legal Services
Corporation funding shall devote an
amount equal to at least twelve and
one-half percent (121⁄2%) of the recipi-
ent’s LSC annualized basic field award
to the involvement of private attor-
neys in such delivery of legal services;
this requirement is hereinafter some-
times referred to as the ‘‘PAI require-
ment’’. Funds received from the Cor-
poration as one-time special grants
shall not be considered in determining
a recipient’s PAI requirement.

(b) Recipients of Native American or
migrant funding shall provide oppor-
tunity for involvement in the delivery
of services by the private bar in a man-
ner which is generally open to broad
participation in those activities under-
taken with those funds, or shall dem-
onstrate to the satisfaction of the Cor-
poration that such involvement is not
feasible.

(c) Because the Corporation’s PAI re-
quirement is based upon an effort to
generate the most possible legal serv-
ices for eligible clients from available,
but limited, resources, recipients
should attempt to assure that the mar-
ket value of PAI activities substan-
tially exceeds the direct and indirect
costs being allocated to meet the re-
quirements of this Part.

(d) As of January 1, 1986, the term
‘‘private attorney’’ as used in this Part
means an attorney who is not a staff
attorney as defined in § 1600.1 of these
regulations.

(e) After the effective date of this
regulation, no PAI funds shall be com-
mitted for direct payment to any at-
torney who for any portion of the pre-
vious two years has been a staff attor-
ney as defined in § 1600.1 of these regu-
lations; provided, however, that, for
the remainder of the 1986 fiscal year,
recipients may honor contractual ar-
rangements made to such private at-
torneys if these arrangements were
made before the effective date of this
regulation; provided, further, however,
that this paragraph shall not be con-
strued to restrict the use of PAI funds
in a pro bono or judicare project on the
same terms that are available to other
attorneys; and provided further, how-
ever, that this paragraph shall not be
construed to restrict the payment of
PAI funds as a result of work per-
formed by an attorney who practices in
the same firm with such former staff
attorney.

[50 FR 48591, Nov. 26, 1985, as amended at 51
FR 21559, June 13, 1986]

§ 1614.2 General policy.
(a) This part implements the policy

adopted by the Board of Directors of
the Corporation which requires that a
substantial amount of funds be made
available to encourage the involvement
of private attorneys in the delivery of

VerDate 22<OCT>98 09:38 Oct 26, 1998 Jkt 179177 PO 00000 Frm 00445 Fmt 8010 Sfmt 8010 Y:\SGML\179177T.XXX pfrm03 PsN: 179177T



452

45 CFR Ch. XVI (10–1–98 Edition)§ 1614.3

legal assistance to eligible clients
through both pro bono and compensated
mechanisms, and that such funds be ex-
pended in an economic and efficient
manner.

(b) In the case of recipients whose
service areas are adjacent, coterminous
or overlapping, the recipients may
enter into joint efforts to involve the
private attorneys in the delivery of
legal services to eligible clients, sub-
ject to the prior approval of the Office
of Field Services. In order to be ap-
proved the joint venture plan must
meet the following conditions:

(1) The recipients involved in the
joint venture must plan to expend at
least twelve and one-half percent
(121⁄2%) of the aggregate of their basic
field awards on PAI. In the case of re-
cipients with adjacent service areas,
121⁄2% of each recipient’s grant shall be
expended to PAI; provided, however,
that such expenditure is subject to
waiver under § 1614.6;

(2) Each recipient in the joint ven-
ture must be a bona fide participant in
the activities undertaken by the joint
venture; and

(3) The joint PAI venture must pro-
vide an opportunity for involving pri-
vate attorneys throughout the entire
joint service area(s).

(c) Private attorney involvement
shall be an integral part of a total local
program undertaken within the estab-
lished priorities of that program in a
manner that furthers the statutory re-
quirement of high quality, economical
and effective client-centered legal as-
sistance to eligible clients. Decisions
concerning implementation of the sub-
stantial involvement requirement rest
with the recipient through its govern-
ing body, subject to review and evalua-
tion by the Corporation.

§ 1614.3 Range of activities.
(a) Activities undertaken by the re-

cipient to meet the requirements of
this part must include the direct deliv-
ery of legal assistance to eligible cli-
ents through programs such as
organized pro bono plans, reduced fee
plans, judicare panels, private attorney
contracts, or those modified pro bono
plans which provide for the payment of
nominal fees by eligible clients and/or
organized referral systems; except that

payment of attorney’s fees through
‘‘revolving litigation fund’’ systems, as
described in § 1614.5 of this part, shall
neither be used nor funded under this
part nor funded with any LSC support;

(b) Activities undertaken by recipi-
ents to meet the requirements of this
part may also include, but are not lim-
ited to:

(1) Support provided by private attor-
neys to the recipient in its delivery of
legal assistance to eligible clients on
either a reduced fee or pro bono basis
through the provision of community
legal education, training, technical as-
sistance, research, advice and counsel;
co-counseling arrangements; or the use
of private law firm facilities, libraries,
computer-assisted legal research sys-
tems or other resources; and

(2) Support provided by the recipient
in furtherance of activities undertaken
pursuant to this Section including the
provision of training, technical assist-
ance, research, advice and counsel, or
the use of recipient facilities, libraries,
computer assisted legal research sys-
tems or other resources.

(c) The specific methods to be under-
taken by a recipient to involve private
attorneys in the provision of legal as-
sistance to eligible clients will be de-
termined by the recipient’s taking into
account the following factors:

(1) The priorities established pursu-
ant to part 1620 of these regulations;

(2) The effective and economic deliv-
ery of legal assistance to eligible cli-
ents;

(3) The linguistic and cultural bar-
riers to effective advocacy.

(4) The actual or potential conflicts
of interest between specific participat-
ing attorneys and individual eligible
clients; and

(5) The substantive and practical ex-
pertise, skills, and willingness to un-
dertake new or unique areas of the law
of participating attorneys.

(d) Systems designed to provide di-
rect services to eligible clients by pri-
vate attorneys on either a pro bono or
reduced fee basis, shall include at a
minimum, the following components:

(1) Intake and case acceptance proce-
dures consistent with the recipient’s
established priorities in meeting the
legal needs of eligible clients;

VerDate 22<OCT>98 09:38 Oct 26, 1998 Jkt 179177 PO 00000 Frm 00446 Fmt 8010 Sfmt 8010 Y:\SGML\179177T.XXX pfrm03 PsN: 179177T



453

Legal Services Corporation § 1614.4

(2) Case assignments which ensure
the referral of cases according to the
nature of the legal problems involved
and the skills, expertise, and sub-
stantive experience of the participat-
ing attorney;

(3) Case oversight and follow-up pro-
cedures to ensure the timely disposi-
tion of cases to achieve, if possible, the
result desired by the client and the ef-
ficient and economical utilization of
recipient resources; and

(4) Access by private attorneys to
LSC recipient resources, including
those of LSC national and state sup-
port centers, that provide back-up on
substantive and procedural issues of
the law.

(e) The recipient shall demonstrate
compliance with this part by utilizing
financial systems and procedures and
maintaining supporting documentation
to identify and account separately for
costs related to the PAI effort. Such
systems and records shall meet the re-
quirements of the Corporation’s Audit
and Accounting Guide for Recipients
and Auditors and shall have the follow-
ing characteristics:

(1) They shall accurately identify and
account for:

(i) The recipient’s administrative,
overhead, staff, and support costs re-
lated to PAI activities. Non-personnel
costs shall be allocated on the basis of
reasonable operating data. All methods
of allocating common costs shall be
clearly documented. If any direct or in-
direct time of staff attorneys or para-
legals is to be allocated as a cost to
PAI, such costs must be documented by
time sheets accounting for the time
those employees have spent on PAI ac-
tivities. The timekeeping requirement
does not apply to such employees as re-
ceptionists, secretaries, intake person-
nel or bookkeepers; however, personnel
cost allocations for non-attorney or
non-paralegal staff should be based on
other reasonable operating data which
is clearly documented;

(ii) Payments to private attorneys
for support or direct client services
rendered. The recipient shall maintain
contracts on file which set forth pay-
ment systems, hourly rates, and maxi-
mum allowable fees. Bills and/or in-
voices from private attorneys shall be
submitted before payments are made.

Encumbrances shall not be included in
calculating whether a recipient has
met the requirement of this part;

(iii) Contractual payments to indi-
viduals or organizations that under-
take administrative, support, and/or di-
rect services to eligible clients on be-
half of the recipient consistent with
the provisions of this part. Contracts
concerning transfer of LSC funds for
PAI activities shall require that such
funds be accounted for by the recipient
in accordance with LSC guidelines, in-
cluding the requirements of the Audit
and Accounting Guide for Recipients
and Auditors and 45 CFR part 1627;

(iv) Other such actual costs as may
be incurred by the recipient in this re-
gard.

(2) Support and expenses relating to
the PAI effort must be reported sepa-
rately in the recipient’s year-end audit.
This shall be done by establishing a
separate fund or providing a separate
schedule in the financial statement to
account for the entire PAI allocation.
Recipients are not required to establish
separate bank accounts to segregate
funds allocated to PAI. Auditors are re-
quired to perform sufficient audit tests
to enable them to render an opinion on
the recipient’s compliance with the re-
quirements of this part.

(3) In private attorney models, attor-
neys may be reimbursed for actual
costs and expenses. Attorney’s fees
paid may not exceed 50% of the local
prevailing market rate for that type of
service.

(4) All records pertaining to a recipi-
ent’s PAI requirements which do not
contain client confidences or secrets as
defined by applicable state law shall be
made available for inspection and re-
view by LSC auditors and monitors
during regular business hours.

§ 1614.4 Procedure.
(a) The recipient shall develop a plan

and budget to meet the requirements of
this part which shall be incorporated
as a part of the refunding application
or initial grant application. The budget
shall be modified as necessary to fulfill
this part. That plan shall take into
consideration:

(1) The legal needs of eligible clients
in the geographical area served by the
recipient and the relative importance
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of those needs consistent with the pri-
orities established pursuant to section
1007(a)(2)(C) of the Legal Services Cor-
poration Act (42 U.S.C. 2996f(a)(2)(C))
and part 1620 of the Regulations (45
CFR part 1620) adopted pursuant there-
to;

(2) The delivery mechanisms poten-
tially available to provide the oppor-
tunity for private attorneys to meet
the established priority legal needs of
eligible clients in an economical and
effective manner; and

(3) The results of the consultation as
required below.

(b) The recipient shall consult with
significant segments of the client com-
munity, private attorneys, and bar as-
sociations, including minority and
women’s bar associations, in the recipi-
ent’s service area in the development
of its annual plan to provide for the in-
volvement of private attorneys in the
provision of legal assistance to eligible
clients and shall document that each
year its proposed annual plan has been
presented to all local bar associations
within the recipient’s service area and
shall summarize their response.

§ 1614.5 Prohibition of revolving litiga-
tion funds.

(a) A revolving litigation fund sys-
tem is a system under which a recipi-
ent systematically encourages the ac-
ceptance of fee-generating cases as de-
fined in § 1609.2 of these regulations by
advancing funds to private attorneys
to enable them to pay costs, expenses,
or attorneys fees for representing cli-
ents.

(b) No funds received from the Legal
Services Corporation shall be used to
establish or maintain revolving litiga-
tion fund systems.

(c) The prohibition in paragraph (b)
of this section does not prevent recipi-
ents from reimbursing or paying pri-
vate attorneys for costs and expenses,
provided:

(1) The private attorney is represent-
ing an eligible client in a matter in
which representation of the eligible cli-
ent by the recipient would be allowed
under the Act and under the Corpora-
tion’s Regulations; and

(2) The private attorney has expended
such funds in accordance with a sched-
ule previously approved by the recipi-

ent’s governing body or, prior to initi-
ating action in the matter, has re-
quested the recipient to advance the
funds.

(d) Nothing in this section shall pre-
vent a recipient from recovering from a
private attorney the amount advanced
for any costs, expenses, or fees from an
award to the attorney for representing
an eligible client.

§ 1614.6 Waivers.
(a) While it is the expectation and ex-

perience of the Corporation that most
basic field programs can effectively ex-
pend their PAI requirement, there are
some circumstances, temporary or per-
manent, under which the goal of eco-
nomical and effective use of Corpora-
tion funds will be furthered by a par-
tial, or in exceptional circumstances, a
complete waiver of the PAI require-
ment.

(b) A complete waiver shall be grant-
ed by the Office of Field Services (OFS)
when the recipient shows to the satis-
faction of OFS that:

(1) Because of the unavailability of
qualified private attorneys, an attempt
to carry out a PAI program would be
futile; or

(2) All qualified private attorneys in
the program’s service area either
refuse to participate or have conflicts
generated by their practice which
render their participation inappropri-
ate.

(c) A partial waiver shall be granted
by OFS when the recipient shows to
the satisfaction of OFS that:

(1) The population of qualified pri-
vate attorneys available to participate
in the program is too small to use the
full PAI allocation economically and
effectively; or

(2) Despite the recipient’s best efforts
too few qualified private attorneys are
willing to participate in the program
to use the full PAI allocation economi-
cally and effectively; or

(3) Despite a recipient’s best ef-
forts,—including, but not limited to ,
communicating its problems expending
the required amount to OFS and re-
questing and availing itself of assist-
ance and/or advice from OFS regarding
the problem—expenditures already
made during a program year are insuf-
ficient to meet the PAI requirement,
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and there is insufficient time to make
economical and efficient expenditures
during the remainder of a program
year, but in this instance, unless the
shortfall resulted from unforeseen and
unusual circumstances, the recipient
shall accompany the waiver request
with a plan to avoid such a shortfall in
the future; or

(4) The recipient uses a fee-for-serv-
ice program whose current encum-
brances and projected expenditures for
the current fiscal year would meet the
requirement, but its actual current ex-
penditures do not meet the require-
ment, and could not be increased to do
so economically and effectively in the
remainder of the program year, or
could not be increased to do so in a fis-
cally responsible manner in view of
outstanding encumbrances; or

(5) The recipient uses a fee-for-serv-
ice program and its PAI expenditures
in the prior year exceeded the twelve
and one-half percent (121⁄2%) require-
ment but, because of variances in the
timing of work performed by the pri-
vate attorneys and the consequent bill-
ing for that work, its PAI expenditures
for the current year fail to meet the
twelve and one-half percent (121⁄2%) re-
quirement; or

(6) If, in the reasonable judgment of
the recipient’s governing body, it
would not be economical and efficient
for the recipient to expend its full
121⁄2% of Corporation funds on PAI ac-
tivities, provided that the recipient has
handled and expects to continue to
handle at least 121⁄2% of cases brought
on behalf of eligible clients through its
PAI program(s).

(d) (1) A waiver of special accounting
and bookkeeping requirements of this
part may be granted by the Audit Divi-
sion with the concurrence of OFS, if
the recipient shows to the satisfaction
of the Audit Division of OFS that such
waiver will advance the purpose of this
part as expressed in §§ 1614.1 and 1614.2.

(2) As provided in 45 CFR 1627.3(c)
with respect to subgrants, alternatives
to Corporation audit requirements or
to the accounting requirements of this
part may be approved for subgrants by
the Audit Division with the concur-
rence of OFS; such alternatives for PAI
subgrants shall be approved liberally

where necessary to foster increased
PAI participation.

(e) Waivers of the PAI expenditure
requirement may be full or partial,
that is, the Corporation may waive all
or some of the required expenditure for
a fiscal year.

(1) Applications for waivers of any re-
quirement under this part may be for
the current, or next fiscal year. All
such applications must be in writing.
Applications for waivers for the cur-
rent fiscal year must be received by the
Corporation during the current fiscal
year.

(2) At the expiration of a waiver a re-
cipient may seek a similar or identical
waiver.

(f) All Waiver requests shall be ad-
dressed to the Office of Field Services
(OFS) or the Audit Division as is ap-
propriate under the preceding provi-
sions of this Part. The Corporation
shall make a written response to each
such request postmarked not later
than thirty (30) days after its receipt.
If the request is denied, the Corpora-
tion will provide the recipient with an
explanation and statement of the
grounds for denial. If the waiver is to
be denied because the information sub-
mitted is insufficient, the Corporation
will inform the recipient as soon as
possible, both orally and in writing,
about what additional information is
needed. Should the Corporation fail to
so respond, the request shall be deemed
to be granted.

§ 1614.7 Failure to comply.
(a) If a recipient fails to comply with

the expenditure required by this part
and if that recipient fails without good
cause to seek a waiver during the term
of the grant or contract, the Corpora-
tion shall withhold from the recipient’s
support payments an amount equal to
the difference between the amount ex-
pended on PAI and twelve and one-half
percent (121⁄2%) of the recipient’s basic
field award.

(b) If a recipient fails with good cause
to seek a waiver, or applies for but does
not receive a waiver, or receives a
waiver of part of the PAI requirement
and does not expend the amount re-
quired to be expended, the PAI expendi-
ture requirement for the ensuing year
shall be increased for that recipient by
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an amount equal to the difference be-
tween the amount actually expended
and the amount required to be ex-
pended.

(c) Any funds withheld by the Cor-
poration pursuant to this section shall
be made available by the Corporation
for use in providing legal services in
the recipient’s service area through
PAI programs. Disbursement of these
funds shall be made through a competi-
tive solicitation and awarded on the
basis of efficiency, quality, creativity,
and demonstrated commitment to PAI
service delivery to low-income people.

(d) The withholding of funds under
this section shall not be construed as a
termination of financial assistance
under part 1606 of these regulations or
a denial of refunding under part 1625 of
these regulations.

PART 1615—RESTRICTIONS ON AC-
TIONS COLLATERALLY ATTACK-
ING CRIMINAL CONVICTIONS

Sec.
1615.1 Purpose.
1615.2 Prohibition.
1615.3 Application of this part.

AUTHORITY: Sec. 1007(b)(1); (42 U.S.C.
2996f(b)(1)).

SOURCE: 41 FR 38508, Sept. 10, 1976, unless
otherwise noted.

§ 1615.1 Purpose.

This part prohibits the provision of
legal assistance in an action in the na-
ture of habeas corpus seeking to collat-
erally attack a criminal conviction.

§ 1615.2 Prohibition.

Except as authorized by this part, no
Corporation funds shall be used to pro-
vide legal assistance in an action in the
nature of habeas corpus collaterally at-
tacking a criminal conviction if the
action

(a) Is brought against an officer of a
court, a law enforcement official, or a
custodian of an institution for persons
convicted of crimes; and

(b) Alleges that the conviction is in-
valid because of any alleged acts or
failures to act by an officer of a court
or a law enforcement official.

§ 1615.3 Application of this part.
This part does not prohibit legal as-

sistance—
(a) To challenge a conviction result-

ing from a criminal proceeding in
which the defendant received represen-
tation from a recipient pursuant to
Corporation regulations; or

(b) Pursuant to a court appointment
made under a statute or a court rule or
practice of equal applicability to all at-
torneys in the jurisdiction, if author-
ized by the recipient after a determina-
tion that it is consistent with the pri-
mary responsibility of the recipient to
provide legal assistance to eligible cli-
ents in civil matters.

PART 1616—ATTORNEY HIRING

Sec.
1616.1 Purpose.
1616.2 Definition.
1616.3 Qualifications.
1616.4 Recommendations.
1616.5 Preference to local applicants.
1616.6 Equal employment opportunity.
1616.7 Language ability.

AUTHORITY: Secs. 1007(a)(8); 1006(b)(6);
1006(b)(4); (42 U.S.C. 2996f(a)(8); 2996e(b)(6);
2996e(b)(4)).

SOURCE: 41 FR 38509, Sept. 10, 1976, unless
otherwise noted.

§ 1616.1 Purpose.
This part is designed to promote a

mutually beneficial relationship be-
tween a recipient and the local Bar and
community, and to insure that a recip-
ient will choose highly qualified attor-
neys for its staff.

§ 1616.2 Definition.
Community, as used in this part,

means the geographical area most
closely corresponding to the area
served by a recipient.

§ 1616.3 Qualifications.
A recipient shall establish qualifica-

tions for individual positions for attor-
neys providing legal assistance under
the Act, that may include, among
other relevant factors:

(a) Academic training and perform-
ance;

(b) The nature and extent of prior
legal experience;
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