
485

Legal Services Corporation § 1628.1

(d) The recipient shall be responsible
for repaying the Corporation for any
disallowed expenditures by a sub-
recipient, irrespective of whether the
recipient is able to recover such ex-
penditures from the subrecipient.

(e) To assure subrecipient compliance
with the Act, Congressional restric-
tions having the force of law, Corpora-
tion Regulations (45 CFR chapter XVI),
and Corporation Guidelines or Instruc-
tions, contracts between a recipient
and a subrecipient shall provide for the
same oversight rights for the Corpora-
tion with respect to subrecipients as
apply to recipients.

[48 FR 54209, Nov. 30, 1983, as amended at 49
FR 1703, Jan. 13, 1984]

§ 1627.4 Membership fees or dues.
(a) LSC funds may not be used to pay

membership fees or dues to any private
or nonprofit organization, whether on
behalf of a recipient or an individual.

(b) Paragraph (a) of this section does
not apply to the payment of member-
ship fees or dues mandated by a gov-
ernmental organization to engage in a
profession, or to the payment of mem-
bership fees or dues from non-LSC
funds.

[62 FR 19418, Apr. 21, 1997]

§ 1627.5 Contributions.
Any contributions or gifts of Cor-

poration funds to another organization
or to an individual are prohibited.

§ 1627.6 Transfers to other recipients.
(a) The requirements of § 1627.3 shall

apply to all subgrants by one recipient
to another recipient.

(b) The subrecipient shall audit any
funds subgranted to it in its annual
audit and supply a copy of this audit to
the recipient. The recipient shall ei-
ther submit the relevant part of this
audit with its next annual audit or, if
an audit has been recently submitted,
submit it as an addendum to that re-
cently submitted audit.

(c) In addition to the provisions of
§ 1627.3(d), the Corporation may hold
the subrecipient directly responsible
for any disallowed expenditures of
subgrant funds. Thus, the Corporation
may recover all of the disallowed costs
from either recipient or subrecipient or

may divide the recovery between the
two; the Corporation’s total recovery
may not exceed the amount of expendi-
tures disallowed.

(d) Funds received by a recipient
from other recipients in the form of
fees and dues shall be accounted for
and included in the annual audit of the
recipient receiving these funds as Cor-
poration funds.

§ 1627.7 Tax sheltered annuities, re-
tirement accounts and pensions.

No provision contained in this part
shall be construed to affect any pay-
ment by a recipient on behalf of its em-
ployees for the purpose of contributing
to or funding a tax sheltered annuity,
retirement account, or pension fund.

[62 FR 19418, Apr. 21, 1997]

§ 1627.8 Recipient policies, procedures
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.

[62 FR 19418, Apr. 21, 1997]

PART 1628—RECIPIENT FUND
BALANCES

Sec.
1628.1 Purpose.
1628.2 Definitions.
1628.3 Policy.
1628.4 Procedure.
1628.5 Fund balance deficits.

AUTHORITY: Secs. 1006(b)(1)(A), 1007(a)(3); 42
U.S.C. 2996e(b)(1)(A), 42 U.S.C. 2996f(a)(3).

SOURCE: 49 FR 21332, May 21, 1984, unless
otherwise noted.

§ 1628.1 Purpose.
(a) This part is designed to ensure

the timely allocation of Legal Services
Corporation (LSC) funds for the effec-
tive and economical provision of high
quality legal assistance to eligible cli-
ents. To that end, recipients will be
permitted to maintain and re-program
from year to year fund balances of no
more than 10% of their annualized LSC
support.

(b) A waiver of this policy up to a
maximum of 25% of the recipient’s
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annualized grant amount may be ob-
tained under certain conditions as de-
scribed in § 1628.3(d). Funds carried over
in excess of 10% or above the level per-
mitted by a specific waiver will be re-
covered as set forth in section 1628.3(a).

§ 1628.2 Definitions.
(a) LSC support for the reporting pe-

riod shall be defined as the sum of: (1)
The annualized LSC grant award(s);

(2) Any additional income derived
from an LSC grant (interest, rents,
etc.); and

(3) That proportion of any reimburse-
ment or recovery of direct payment to
attorneys, proceeds from the sale of as-
sets, or other compensation or income
attributable to any Corporation grant.

(b) The LSC fund balance amount
shall be determined solely by reference
to the recipient’s annual audit. (The
fund balance reported in the recipient’s
annual audit is subject to review and
approval by the Corporation’s Audit
Division. Noncompliance with provi-
sions of the Corporation’s Audit and Ac-
counting Guide for Recipients and Audi-
tors may result in an increase or de-
crease in the fund balance as reported
in the audit.)

(c) The fund balance percentage shall
be determined by expressing the fund
balance amount as a percentage of the
recipient’s LSC support for the report-
ing period.

(d) Recipient as used in this part,
means any recipient as defined in sec-
tion 1002(6) of the LSC Act and any
grantee or contractor receiving funds
from the Corporation under section
1006(a)(1) or 1006(a)(3) of the Act.

§ 1628.3 Policy.
(a) In the absence of a waiver from

the Director, Office of Field Services,
any fund balance amount in excess of
10% of LSC support shall be repaid to
the Corporation in a lump sum or by
pro rata deductions from the recipi-
ent’s grant checks for a specific num-
ber of months. The Office of Field Serv-
ices shall determine which of the speci-
fied methods of repayment is reason-
able and appropriate in each case after
consultation with the recipient.

(b) After the Corporation’s receipt
and review of the recipient’s annual
audit, the Corporation shall provide

written notice to the recipient of the
fund balance amount due and payable
to the Corporation as well as the meth-
od for repayment 30 days prior to the
effective date for repayment either to
occur or to commence in accordance
with § 1628.3(a).

(c) In no way shall any such reduc-
tion and/or deduction in LSC support
be construed to affect permanently the
annualized funding level of the recipi-
ent, nor shall any such reduction and/
or deduction in LSC support be consid-
ered to be a termination or denial of
refunding under 45 CFR 1606 and 1625
respectively.

(d) A waiver of the 10% ceiling may
be granted at the discretion of the Cor-
poration in extraordinary cir-
cumstances; such a waiver may be
granted by the Corporation to extend
the ceiling for fund balance amounts
established under this regulation to a
maximum of 25% of LSC support. Fur-
ther, in addition to the established 10%
ceiling, the Corporation shall grant a
waiver up to 25% of direct payment to
attorneys in the last audit to recipi-
ents who operate compensated private
bar programs or components to be uti-
lized exclusively to fund a cash reserve
or encumbrance system for direct pay-
ment to attorneys. Such recipients
must submit a timely written request
to the Office of Field Services to obtain
this waiver. However, under no cir-
cumstances will a recipient be allowed
to retain a fund balance in excess of
25% of support.

(e) All one-time or special purpose
grants awarded by the Corporation
shall have an effective date and termi-
nation date. Such grants are not sub-
ject to this fund balance policy. Reve-
nue and expenses relating to such
grants must be reflected separately in
the audit report submitted to the Cor-
poration. This may be done by estab-
lishing a separate fund or by providing
a separate supplemental schedule of
revenue and expenses related to such
grants as a part of the audit report. No
funds provided under a one-time or spe-
cial purpose grant may be expended
subsequent to the termination date of
the grant without the prior written ap-
proval of the Corporation. All unex-
pended funds under such grants shall
be returned to the Corporation.
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§ 1628.4 Procedure.

(a) Any recipient whose audited fund
balance exceeds the ceiling set forth in
§ 1628.1 shall submit to the Director, Of-
fice of Field Services, within 120 days
after the close of the recipient’s fiscal
year, a statement of the fund balance
which occurred according to the annual
audit required by section 1009(c)(1) of
the Legal Services Corporation Act, as
amended. The funds will be recovered
as set forth in § 1628.3, unless excluded
by a specific waiver.

(b) The recipient may, within 120
days after the close of its fiscal year,
apply to the Director, Office of Field
Services for a waiver of the 10% ceil-
ing. Such application must specify:

(1) The fund balance amount accord-
ing to the recipient’s annual audit;

(2) The reason such fund balance has
been attained;

(3) The recipient’s plan for the dis-
position or reserve of such fund balance
amount within the current grant pe-
riod;

(4) The amount of fund balance pro-
jected to be carried forward at the
close of the recipient’s then current fis-
cal year; and,

(5) The extraordinary circumstances
justifying the retention of the fund bal-
ance which include windfall receipts
for which a recipient cannot reason-
ably plan, such as proceeds from the
sale of property, receipt of direct pay-
ment to attorneys, and collection of in-
surance proceeds.

(c) Excess fund balance amounts
shall not be expended by the recipient
prior to approval of the waiver applica-
tion by the Corporation.

(d) The decision of the Corporation
regarding the granting of a waiver
(other than the automatically granted
waiver for a cash reserve for com-
pensated bar programs) shall be guided
by the statutory mandate requiring the
recipient to provide high quality legal
services in an effective and economical
manner. In addition, the Corporation
shall give special consideration to the
following factors in reviewing a waiver
request submitted pursuant to this reg-
ulation:

(1) Emergencies, unusual occur-
rences, or other extraordinary cir-
cumstances giving rise to the existence

of a fund balance in excess of 10%, and
the special needs of clients;

(2) The need for a recipient which op-
erates a compensated bar program or
component to maintain a cash reserve;
and

(3) The recipient’s financial manage-
ment record.

(e) Excess fund balance amounts ap-
proved for expenditure must be sepa-
rately reported in the current fiscal
year audit. This may be done by estab-
lishing a separate fund or by providing
a separate supplemental schedule as
part of the audit report.

[49 FR 23056, June 4, 1984]

§ 1628.5 Fund balance deficits.
(a) Sound financial management

practices such as those established in
LSC’s ‘‘Fundamental Criteria of an Ac-
counting and Financial Reporting Sys-
tem,’’ should preclude deficit spending.
Use of current year LSC grant funds to
liquidate deficit balances in the LSC
fund from a preceding period(s) re-
quires the prior written approval of the
Corporation.

(b) The recipient may, within 120
days of the close of its fiscal year,
apply to the Corporation for approval
of the costs associated with the liq-
uidation of the deficit balances in the
LSC fund.

(c) In the absence of approval by the
Corporation, expenditures of current
year LSC grant funds to liquidate a
deficit from a prior year shall be iden-
tified as questioned costs.

(d) The recipient’s request must
specify the same information relative
to the deficit LSC fund balance as that
set forth in sections 1628.4(b) (1), (2),
(3), and (4). Additionally, the recipient
must develop and submit a plan ap-
proved by its governing body describ-
ing the measures which will be imple-
mented to prevent a recurrence of a
deficit balance in the LSC fund. The
Corporation reserves the right to re-
quire changes in the submitted plan.

(e) The decision of the Corporation
regarding acceptance of these deficit-
related costs shall be guided by the
statutory mandate requiring the recip-
ient to provide high quality legal serv-
ices performed in an effective and eco-
nomical manner. Special consideration
will be given for emergencies, unusual
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occurrences, or other extraordinary
circumstances giving rise to this situa-
tion.

PART 1629—BONDING OF
RECIPIENTS

Sec.
1629.1 General.
1629.2 Persons required to be bonded.
1629.3 Criteria for determining handling.
1629.4 Meaning of fraud or dishonesty.
1629.5 Form of bonds.
1629.6 Effective date.

AUTHORITY: Secs. 1006(b)(1)(A) and
1007(a)(3), Pub. L. 93–355, as amended, Pub. L.
95–222 (42 U.S.C. 2996e(1)(A) and 2996f(3)).

SOURCE: 49 FR 28717, July 16, 1984, unless
otherwise noted.

§ 1629.1 General.
(a) If any program which receives

Corporation funds is not a government,
or an agency or instrumentality there-
of, such program shall carry fidelity
bond coverage at a minimum level of
at least ten (10) percent of the pro-
gram’s annualized LSC funding level
for the previous fiscal year, or of the
initial grant or contract, if the pro-
gram is a new grantee or contractor.
No coverage carried pursuant to this
part shall be at a level less than $50,000.

(b) A fidelity bond is a bond indem-
nifying such program against losses re-
sulting from the fraud or lack of integ-
rity, honesty or fidelity of one or more
employees, officers, agents, directors
or other persons holding a position of
trust with the program.

§ 1629.2 Persons required to be bond-
ed.

(a) Every director, officer, employee
and agent of a program who handles
funds or property of the program shall
be bonded as provided in this part.

(b) Such bond shall provide protec-
tion to the program against loss by
reason of acts of fraud or dishonesty on
the part of such director, officer, em-
ployee or agent directly or through
connivance with others.

§ 1629.3 Criteria for determining han-
dling.

(a) The term ‘‘handles’’ shall be
deemed to encompass any relationship
of a director, officer, employee or

agent with respect to funds or other
property which can give rise to a risk
of loss through fraud or dishonesty.
This shall include relationships such as
those which involve access to funds or
other property or decision-making
powers with respect to funds or prop-
erty which can give rise to such risk of
loss.

(b) Subject to the application of the
basic standard of risk of loss to each
situation, the criteria for determining
whether there is ‘‘handling’’ so as to
require bonding are:

(1) Physical contact with cash,
checks or similar property;

(2) The power to secure physical pos-
session of cash, checks or similar prop-
erty such as through access to a safe
deposit box or similar depository, ac-
cess to cash or negotiable instruments
and assets, power of custody or safe-
keeping, or the power to borrow or
withdraw funds from a bank or other
account whether or not physical con-
tact actually takes place;

(3) The power to transfer or cause to
be transferred property such as mort-
gages, title to land and buildings, or se-
curities, through actual or apparent
authority, to oneself or to a third
party, or to be negotiated for value.

(c) Persons who actually disburse
funds or other property, such as offi-
cers authorized to sign checks or other
negotiable instruments, or persons who
make cash disbursements, shall be con-
sidered to be ‘‘handling’’ such funds or
property.

(d) In connection with disbursements,
any persons with the power to sign or
endorse checks or similar instruments
or otherwise render them transferable,
whether individually or as cosigners
with one or more persons, shall each be
considered to be ‘‘handling’’ such funds
or other property.

(e) To the extent a person’s super-
visory or decision-making responsibil-
ity involves factors in relationship to
funds discussed in paragraphs (b) (1),
(2), (3), or paragraphs (c) and (d) of this
section, such persons shall be consid-
ered to be ‘‘handling’’ in the same man-
ner as any person to whom the criteria
of those subparagraphs apply.
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