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such an investigation, the Board’s
rules of practice for transportation ac-
cident hearings in 49 CFR part 845 shall
apply.

(b) The Board shall conduct an inves-
tigation under the Act when:

(1) The casualty involves a Coast
Guard and a non-public vessel and at
least one fatality or $75,000 in property
damage; or

(2) The Commandant and the Board
agree that the Board shall conduct the
investigation, and the casualty in-
volves a public and a non-public vessel
and at least one fatality or $75,000 in
property damage; or

(3) The Commandant and the Board
agree that the Board shall conduct the
investigation, and the casualty is a
major marine casualty which involves
significant safety issues relating to
Coast Guard safety functions.

[CGD 82–034, 47 FR 45882, Oct. 14, 1982]

§ 4.40–20 Cause or probable cause de-
terminations from Board investiga-
tion.

After an investigation conducted by
the Board under § 4.40–15, the Board de-
termines cause or probable cause and
issues a report of that determination.

§ 4.40–25 Coast Guard marine casualty
investigation for the Board.

(a) If the Board does not conduct an
investigation under § 4.40–15 (a), (b) (2)
or (3), the Coast Guard, at the request
of the Board, may conduct an inves-
tigation under the Act unless there is
an allegation of Federal Government
misfeasance or nonfeasance.

(b) The Board will request the Coast
Guard to conduct an investigation
under paragraph (a) of this section
within 48 hours of receiving notice
under § 4.40–10(c).

(c) The Coast Guard will advise the
Board within 24 hours of receipt of a re-
quest under paragraph (b) of this sec-
tion whether the Coast Guard will con-
duct an investigation under the Act.

[CGD 82–034, 47 FR 45882, Oct. 14, 1982]

§ 4.40–30 Procedures for Coast Guard
investigation.

(a) The Coast Guard conducts an in-
vestigation under § 4.40–25 using the

procedures in 46 CFR 4.01–1 through
4.23–1.

(b) The Board may designate a person
or persons to participate in every phase
of an investigation, including on scene
investigation, that is conducted under
the provisions of subpart 4.40–25 of this
part.

(c) Consistent with Coast Guard re-
sponsibility to direct the course of the
investigation, the person or persons
designated by the Board under para-
graph (b) of this section may:

(1) Make recommendations about the
scope of the investigations.

(2) Call and examine witnesses.
(3) Submit or request additional evi-

dence.
(d) The Commandant provides a

record of the proceedings to the Board
of an investigation of a major marine
casualty under paragraph (a) of this
section.

(e) The Board, under the Act, makes
its determination of the facts, condi-
tions, circumstances, and the cause or
probable cause of a major marine cas-
ualty using the record of the proceed-
ings provided by the Commandant
under paragraph (d) of this section, and
any additional evidence the Board may
acquire under its own authority.

(f) An investigation by the Coast
Guard under this section is both an in-
vestigation under the Act and under 46
U.S.C. Chapter 63.

[CGD 76–149, 42 FR 61200, Dec. 1, 1977, as
amended by CGD 95–028, 62 FR 51195, Sept. 30,
1997]

§ 4.40–35 Records of the Coast Guard
and the Board.

(a) Records of the Coast Guard made
under § 4.40–30 are available to the pub-
lic under 49 CFR part 7.

(b) Records of the Board made under
§§ 4.40–20 and 4.40–30 are available to the
public under 49 CFR part 801.

PART 5—MARINE INVESTIGATION
REGULATIONS—PERSONNEL AC-
TION

Subpart A—Authority and Purpose

Sec.
5.1 Authority for regulations.
5.3 Purpose of regulations.
5.5 Purpose of administrative actions.
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Subpart B—Definitions

5.11 Commandant.
5.13 Coast Guard District.
5.15 Investigating Officer.
5.19 Administrative Law Judge.
5.23 Charge.
5.25 Specification.
5.27 Misconduct.
5.29 Negligence.
5.31 Incompetence.
5.33 Violation of law or regulation.
5.35 Conviction for a dangerous drug law

violation, use of, or addiction to the use
of dangerous drugs.

Subpart C—Statement of Policy and
Interpretation

5.51 Construction of regulations.
5.53 Initiating suspension and revocation

proceedings.
5.55 Time limitations for service of charges

and specifications.
5.57 Acting under authority of license, cer-

tificate or document.
5.59 Offenses for which revocation of li-

censes, certificates or documents is man-
datory.

5.61 Acts or offenses for which revocation of
licenses, certificates, or documents is
sought.

5.63 Standard of proof.
5.65 Commandant’s decisions in appeal or

review cases.
5.67 Physician–patient privilege.
5.69 Evidence of criminal liability.
5.71 Maritime labor disputes.

Subpart D—Investigations

5.101 Conduct of investigations.
5.103 Powers of investigating officer.
5.105 Course of action available.
5.107 Preparation and service of charges and

specifications.

Subpart E—Deposit or Surrender of License,
Certificate or Document

5.201 Voluntary deposits in event of mental
or physical incompetence.

5.203 Voluntary surrender to avoid hearing.
5.205 Return or issuance of a license, certifi-

cate of registry, or merchant mariners
document.

Subpart F—Subpoenas

5.301 Issuance of subpoenas.
5.303 Service of subpoenas on behalf of the

respondent.
5.305 Quashing a subpoena.
5.307 Enforcement.
5.309 Proof of service

Subpart G—Witness Fees

5.401 Payment of witness fees and allow-
ances.

Subpart H—Hearings

5.501 General.
5.503 Record of the hearing.
5.505 Public access to hearings.
5.507 Disqualification of Administrative

Law Judge.
5.509 Opening the hearing.
5.511 Continuance of a hearing.
5.513 Appearances.
5.515 Failure of respondent to appear at

hearing.
5.517 Witnesses excluded from hearing

room.
5.519 Rights of respondent.
5.521 Verification of license, certificate or

document.
5.523 Motions or objections.
5.525 Correction or amendment of charges

and/or specifications.
5.527 Answer.
5.529 Opening statement of investigating of-

ficer.
5.531 Opening statement by or on behalf of

the respondent.
5.533 Presentation of case where there is an

admission or no contest answer.
5.535 Witnesses.
5.537 Evidence.
5.539 Burden of proof.
5.541 Official notice by Commandant and

Administrative Law Judge.
5.543 Certification of extracts from shipping

articles, logbooks, etc.
5.545 Weight of entries from logbooks.
5.547 Use of judgment of conviction.
5.549 Admissibility of respondent’s Coast

Guard records prior to entry of findings
and conclusions.

5.551 Admissions by respondent.
5.553 Testimony by deposition.
5.555 Treatises.
5.557 Medical examination of respondent.
5.559 Argument.
5.561 Submission of proposed findings and

conclusions.
5.563 Administrative Law Judge’s findings

and conclusions.
5.565 Submission of prior record and evi-

dence in aggravation or mitigation.
5.567 Order.
5.569 Selection of an appropriate order.
5.571 Delivery of decision.
5.573 Notification of right to appeal.
5.577 Modification of Administrative Law

Judge’s decision and order.

Subpart I—Reopening of Hearings

5.601 Petition to reopen hearing.
5.603 Procedures for submitting petition.
5.605 Action on petition.
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5.607 Appeal from action on petition.

Subpart J—Appeals

5.701 Appeals in general.
5.703 Procedures for appeal.
5.705 Action on appeal.
5.707 Stay of effect of decision and order of

Administrative Law Judge on appeal to
the Commandant; temporary license, cer-
tificate, or document.

5.709 Appeal cases remanded for further pro-
ceedings.

5.711 Commandant’s Decisions on Appeal.
5.713 Appeals to the National Transpor-

tation Safety Board.
5.715 Stay of effect of Decision of the Com-

mandant on Appeal: Temporary docu-
ment and/or license pending appeal to
National Transportation Safety Board.

Subpart K—Review of Administrative Law
Judge’s Decisions in Cases Where
Charges Have Been Found Proved

5.801 Commandant’s review.
5.803 Record for decision on review.
5.805 Action on review.
5.807 Commandant’s Decision on Review.

Subpart L—Issuance of New Licenses, Cer-
tificates or Documents After Revoca-
tion or Surrender

5.901 Time limitations.
5.903 Application procedures.
5.905 Commandant’s decision on applica-

tion.

AUTHORITY: 46 U.S.C. 2103, 7101, 7301, 7701; 49
CFR 1.46.

SOURCE: CGD 82–002, 50 FR 32184, Aug. 9,
1985, unless otherwise noted.

Subpart A—Authority and Purpose
§ 5.1 Authority for regulations.

(a) The basic authority governing ad-
ministrative actions against a person’s
license, certificate or document is set
forth in title 46 U.S.C. chapter 77. The
Administrative Procedure Act, title 5
U.S.C. section 551, et seq., requires
hearings held in conjunction with these
administrative actions to be presided
over by an Administrative Law Judge.

(b) Title 46, U.S.C., section 7704 re-
quires revocation of a license, certifi-
cate or document of any person who
has been shown at a hearing to be a
user of or addicted to the use of a dan-
gerous drug or to have been convicted
of violating a dangerous drug law of
the United States, District of Colum-

bia, or any state or territory of the
United States.

§ 5.3 Purpose of regulations.

The regulations in this part establish
policies and procedures for administra-
tive actions against mariners’ licenses,
certificates or documents issued by the
Coast Guard.

§ 5.5 Purpose of administrative ac-
tions.

The administrative actions against a
license, certification or document are
remedial and not penal in nature.
These actions are intended to help
maintain standards for competence and
conduct essential to the promotion of
safety at sea.

Subpart B—Definitions

§ 5.11 Commandant.

For the purpose of this part, Com-
mandant means the Commandant of the
Coast Guard. In subparts I, J, and K of
this part, the term Commandant in-
cludes the Vice Commandant of the
Coast Guard acting on behalf of the
Commandant in any proceeding involv-
ing final agency action on a petition to
reopen a hearing or an appeal from a
decision of an Administrative Law
Judge not involving an order of revoca-
tion.

§ 5.13 Coast Guard District.

A Coast Guard District is a geographi-
cal area as described in 33 CFR part 3
which is under the command of a Coast
Guard officer designated by the Com-
mandant as the Coast Guard District
Commander.

§ 5.15 Investigating Officer.

An investigating officer is a Coast
Guard official designated by the Com-
mandant, District Commander, or the
Officer In Charge, Marine Inspection,
for the purpose of conducting inves-
tigations of marine casualties or mat-
ters pertaining to the conduct of per-
sons issued a license, certificate or doc-
ument by the Coast Guard. An Officer
in Charge, Marine Inspection is an in-
vestigating officer without further des-
ignation.

VerDate 12-JAN-99 14:24 Jan 22, 1999 Jkt 179178 PO 00000 Frm 00049 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\179178T.XXX pfrm08 PsN: 179178T



54

46 CFR Ch. I (10–1–98 Edition)§ 5.19

§ 5.19 Administrative Law Judge.
(a) An Administrative Law Judge shall

mean any person designated by the
Commandant pursuant to the Adminis-
trative Procedure Act (5 U.S.C. 556(b)
for the purpose of conducting hearings
arising under 46 U.S.C. 7703 or 7704.

(b) The Commandant has delegated
to Administrative Law Judges the au-
thority to admonish, suspend with or
without probation or revoke a license,
certificate or document issued to a per-
son by the Coast Guard under any navi-
gation or shipping law.

§ 5.23 Charge.
(a) A charge is the designation in gen-

eral terms of an act or offense within
the purview of 46 U.S.C. 7703 or 7704. A
charge must be supported by one or
more specifications. Under no cir-
cumstances does a charge constitute
evidence nor may any inference be
drawn from the fact that the holder of
a license, certificate or document has
been the subject of a charge.

(b) A charge must be stated as one of
the following:

(1) Misconduct;
(2) Negligence;
(3) Incompetence;
(4) Violation of law or regulation;
(5) Conviction for a dangerous drug

law violation, use of a dangerous drug,
or addiction to the use of dangerous
drugs.

§ 5.25 Specification.
A specification sets forth the facts

which form the basis of a charge and
enables the respondent to identify the
act or offense so that a defense can be
prepared. Each specification shall
state:

(a) Basis for jurisdiction;
(b) Date and place of act, or offense;

and
(c) The facts constituting the alleged

act or offense.

§ 5.27 Misconduct.
Misconduct is human behavior which

violates some formal, duly established
rule. Such rules are found in, among
other places, statutes, regulations, the
common law, the general maritime
law, a ship’s regulation or order, or
shipping articles and similar sources.

It is an act which is forbidden or a fail-
ure to do that which is required.

§ 5.29 Negligence.

Negligence is the commission of an
act which a reasonable and prudent
person of the same station, under the
same circumstances, would not com-
mit, or the failure to perform an act
which a reasonable and prudent person
of the same station, under the same
circumstances, would not fail to per-
form.

§ 5.31 Incompetence.

Incompetence is the inability on the
part of a person to perform required
duties, whether due to professional de-
ficiencies, physical disability, mental
incapacity, or any combination there-
of.

§ 5.33 Violation of law or regulation.

Where the proceeding is based exclu-
sively on that part of title 46 U.S.C.
section 7703, which provides as a basis
for suspension or revocation a viola-
tion or failure to comply with 46 U.S.C.
subtitle II, a regulation prescribed
under that subtitle, or any other law or
regulation intended to promote marine
safety or protect navigable waters, the
charge shall be violation of law or viola-
tion of regulation. The specification shall
state the specific statute or regulation
by title and section number, and the
particular manner in which it was al-
legedly violated.

§ 5.35 Conviction for a dangerous drug
law violation, use of, or addiction to
the use of dangerous drugs.

Where the proceeding is based exclu-
sively on the provisions of title 46,
U.S.C. 7704, the charge will be conviction
for a dangerous drug law violation or use
of dangerous drugs or addiction to the use
of dangerous drugs, depending upon the
circumstances. The specification will al-
lege jurisdiction by stating the ele-
ments as required by title 46, U.S.C.
7704, and the approximate time and
place of the offense.
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Subpart C—Statement of Policy
and Interpretation

§ 5.51 Construction of regulations.
The regulations in this part shall be

construed so as to obtain a just,
speedy, and economical determination
of the issues presented.

§ 5.53 Initiating suspension and rev-
ocation proceedings.

Suspension and revocation proceed-
ings are initiated upon service of
charges preferred by an investigating
officer.

§ 5.55 Time limitations for service of
charges and specifications.

(a) The time limitations for service
of various charges and specifications
upon the holder of a license, certificate
or document are as follows:

(1) When based exclusively on 46
U.S.C. 7704, service shall be within 10
years after the date of conviction, or at
anytime if the person charged is a user
of or addicted to the use of a dangerous
drug.

(2) For one of the misconduct of-
fenses specified in § 5.59(a) or § 5.61(a),
service shall be within five years after
commission of the offense alleged
therein.

(3) For an act or offense not other-
wise provided for, the service shall be
within three years after the commis-
sion of the act or offense alleged there-
in.

(b) When computing the period of
time specified in paragraphs (a) (2) and
(3) of this section there shall be ex-
cluded any period or periods of time
when the respondent could not attend a
hearing or be served charges by reason
of being outside of the United States or
by reason of being in prison or hos-
pitalized.

§ 5.57 Acting under authority of li-
cense, certificate or document.

(a) A person employed in the service
of a vessel is considered to be acting
under the authority of a license, cer-
tificate or document when the holding
of such license, certificate or document
is:

(1) Required by law or regulation; or
(2) Required by an employer as a con-

dition for employment.

(b) A person is considered to be act-
ing under the authority of the license,
certificate or document while engaged
in official matters regarding the li-
cense, certificate or document. This in-
cludes, but is not limited to, such acts
as applying for renewal of a license,
taking examinations for upgrading or
endorsements, requesting duplicate or
replacement licenses, certificates or
documents, or when appearing at a
hearing under this part.

(c) A person does not cease to act
under the authority of a license, cer-
tificate or document while on author-
ized or unauthorized shore leave from
the vessel.

§ 5.59 Offenses for which revocation of
licenses, certificates or documents
is mandatory.

An Administrative Law Judge enters
an order revoking a respondent’s li-
cense, certificate or document when—

(a) A charge of misconduct for wrong-
ful possession, use, sale, or association
with dangerous drugs is found proved.
In those cases involving marijuana, the
Administrative Law Judge may enter
an order less than revocation when sat-
isfied that the use, possession or asso-
ciation, was the result of experimen-
tation by the respondent and that the
respondent has submitted satisfactory
evidence that he or she is cured of such
use and that the possession or associa-
tion will not recur.

(b) The respondent has been a user of,
or addicted to the use of, a dangerous
drug, or has been convicted for a viola-
tion of the dangerous drug laws, wheth-
er or not further court action is pend-
ing, and such charge is found proved. A
conviction becomes final when no issue
of law or fact determinative of the re-
spondent’s guilt remains to be decided.

§ 5.61 Acts or offenses for which rev-
ocation of licenses, certificates, or
documents is sought.

(a) An investigating officer seeks rev-
ocation of a respondent’s license, cer-
tificate or document when one of the
following acts or offenses is found
proved:

(1) Assault with a dangerous weapon.
(2) Misconduct resulting in loss of life

or serious injury.
(3) Rape or sexual molestation.
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(4) Murder or attempted murder.
(5) Mutiny.
(6) Perversion.
(7) Sabotage.
(8) Smuggling of aliens.
(9) Incompetence.
(10) Interference with master, ship’s

officers, or government officials in per-
formance of official duties.

(11) Wrongful destruction of ship’s
property.

(b) An investigating officer may seek
revocation of a respondent’s license,
certificate or document when the cir-
cumstances of an act or offense found
proved or consideration of the respond-
ent’s prior record indicates that per-
mitting such person to serve under the
license, certificate or document would
be clearly a threat to the safety of life
or property, or detrimental to good dis-
cipline.

§ 5.63 Standard of proof.

In proceedings conducted pursuant to
this part, findings must be supported
by and in accordance with the reliable,
probative, and substantial evidence. By
this is meant evidence of such pro-
bative value as a reasonable, prudent
and responsible person is accustomed
to rely upon when making decisions in
important matters. This includes ad-
mitted or no contest answers.

§ 5.65 Commandant’s decisions in ap-
peal or review cases.

The decisions of the Commandant in
cases of appeal or review of decisions of
Administrative Law Judges are offi-
cially noticed and the principles and
policies enunciated therein are binding
upon all Administrative Law Judges,
unless they are modified or rejected by
competent authority.

§ 5.67 Physician-patient privilege.
For the purpose of these proceedings,

the physician-patient privilege does
not exist between a physician and a re-
spondent.

§ 5.69 Evidence of criminal liability.
Evidence of criminal liability discov-

ered during an investigation or hearing
conducted pursuant to this part will be
referred to the Attorney General’s
local representative or other appro-

priate law enforcement authority hav-
ing jurisdiction over the matter.

§ 5.71 Maritime labor disputes.

Under no circumstances will the
Coast Guard exercise its authority for
the purpose of favoring any party to a
maritime labor controversy. However,
if the situation affecting the safety of
the vessel or persons on board is pre-
sented, the matter shall be thoroughly
investigated and when a violation of
existing statutes or regulations is indi-
cated, appropriate action will be taken.

Subpart D—Investigations

§ 5.101 Conduct of investigations.

(a) Investigations may be initiated in
any case in which it appears that there
are reasonable grounds to believe that
the holder of a license, certificate or
document issued by the Coast Guard
may have:

(1) Committed an act of incom-
petency, misconduct, or negligence
while acting under the authority of a
license, certificate or document;

(2) Violated or failed to comply with
subtitle II of title 46, U.S.C., a regula-
tion prescribed under this subtitle, or
any other law or regulations intended
to promote marine safety or to protect
the navigable waters, while acting
under the authority of a license, cer-
tificate or document;

(3) Been convicted of a dangerous
drug law violation, or has been a user
of, or addicted to the use of, a dan-
gerous drug, so as to be subject to the
provisions of 46 U.S.C. 7704.

(b) In order to promote full disclosure
and facilitate determinations as to the
cause of marine casualties, no admis-
sion made by a person during an inves-
tigation under this part or part 4 of
this title may be used against that per-
son in a proceeding under this part, ex-
cept for impeachment.

§ 5.103 Powers of investigating officer.
During an investigation, the inves-

tigating officer may administer oaths,
issue subpoenas in accordance with
subpart F of this title, and require per-
sons having knowledge of the subject
matter of the investigation to answer
questions.
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§ 5.105 Course of action available.

During an investigation, the inves-
tigating officer may take appropriate
action as follows:

(a) Prefer charges.
(b) Accept voluntary surrender of a

license, certificate or document.
(c) Accept voluntary deposit of a li-

cense, certificate or document.
(d) Refer the case to others for fur-

ther action. The investigating officer
may refer the case to the Commandant
or to an Officer in Charge, Marine In-
spection, at any port for completion of
administrative action if an adequate
basis for action is found and the person
under investigation and/or witnesses
are not locally available.

(e) Give a written warning. The in-
vestigating officer may give a warning
to any person holding a license, certifi-
cate or document. Refusal to accept
the written warning will normally re-
sult in a withdrawal of the warning and
the preferral of charges. An unrejected
warning will become a part of the per-
son’s record.

(f) Close the case.

§ 5.107 Preparation and service of
charges and specifications.

(a) When preferring charges, the in-
vestigating officer prepares charges
and specifications, together with a no-
tice of the time, date and place of the
hearing.

(b) The original of the charges and
specifications and the notice of the
time, date and place of hearing are
served upon the respondent, either by
personal service or certified mail, re-
turn receipt requested; restricted deliv-
ery (receipt to be signed by the ad-
dressee only).

(c) Service will be made sufficiently
in advance of the time set for the hear-
ing so as to give the respondent a rea-
sonable opportunity to prepare a de-
fense.

(d) At the time of service, whether
personal or by certified mail, the re-
spondent will also be advised with re-
spect to:

(1) The nature of suspension and rev-
ocation proceedings and the possible
results thereof;

(2) The right to have representation
by counsel at the hearing, and that

counsel may be, but need not be, a law-
yer;

(3) The right to have witnesses,
records or other evidence subpoenaed
and that

(4) Failure to appear at the time,
date and place specified may result in
the hearing being in his absence.

(e) If the alleged act involves mental
incompetence, it is recommended to
the respondent, at the time of service
of charges, that he procure counsel.

(f) If the alleged act involves mental
or physical incompetence, the respond-
ent is advised that evidence of medical
examination may be submitted.

Subpart E—Deposit or Surrender of
License, Certificate or Document

§ 5.201 Voluntary deposits in event of
mental or physical incompetence.

(a) A holder may deposit a license,
certificate, or document with the Coast
Guard in any case where there is evi-
dence of mental or physical incom-
petence. A voluntary deposit is accept-
ed on the basis of a written agreement,
the original of which will be given to
the holder, which specifies the condi-
tions upon which the Coast Guard will
return the license, certificate, or docu-
ment to the holder.

(b) Where the mental or physical in-
competence of a holder of a license,
certificate, or document is caused by
use of or addiction to dangerous drugs,
a voluntary deposit will only be accept-
ed contingent on the following cir-
cumstances:

(1) The holder is enrolled in a bona
fide drug abuse rehabilitation program;

(2) The holder’s incompetence did not
cause or contribute to a marine cas-
ualty,

(3) The incompetence was reported to
the Coast Guard by the individual or
any other person and was not discov-
ered as a result of a Federal, State or
local government investigation; and

(4) The holder has not voluntarily de-
posited or surrendered a license, cer-
tificate, or document, or had a license,
certificate, or document revoked for a
drug related offense on a prior occa-
sion.

(c) Where the mental or physical in-
competence of a holder of a license,
certificate, or document is caused by
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use or addiction to alcohol, a voluntary
deposit will only be accepted contin-
gent on the following circumstances:

(1) The holder is enrolled in a bona
fide alcohol abuse rehabilitation pro-
gram;

(2) The holder’s incompetence did not
cause or contribute to a marine cas-
ualty; and

(3) The incompetence was reported to
the Coast Guard by the individual or
any other person and was not discov-
ered as a result of a Federal, State, or
local government investigation.

(d) Where the conditions of para-
graphs (b) and (c) of this section are
not met, the holder may only surrender
such license, certificate, or document
in accordance with § 5.203.

[CGD 84–099, 52 FR 47535, Dec. 14, 1987]

§ 5.203 Voluntary surrender to avoid
hearing.

(a) Any holder may surrender a li-
cense, certificate or document to the
Coast Guard in preference to appearing
at a hearing.

(b) A holder voluntarily surrendering
a license, certificate or document shall
sign a written statement containing
the stipulations that:

(1) The surrender is made voluntarily
in preference to appearing at a hearing;

(2) All rights to the license, certifi-
cate or document surrendered are per-
manently relinquished; and,

(3) Any rights with respect to a hear-
ing are waived.

(c) A voluntary surrender of a li-
cense, certificate or document to an in-
vestigating officer in preference to ap-
pearing at a hearing is not to be ac-
cepted by an investigating officer un-
less the investigating officer is con-
vinced that the holder fully realizes
the effect of such surrender.

§ 5.205 Return or issuance of a license,
certificate of registry, or merchant
mariners document.

(a) A person may request the return
of a voluntarily deposited license, cer-
tificate, or document at any time, pro-
vided he or she can demonstrate a sat-
isfactory rehabilitation or cure of the
condition which caused the incom-
petence; has complied with any other
conditions of the written agreement
executed at the time of deposit; and

complies with the physical and profes-
sional requirements for issuance of a
license, certificate, or document.

(b) Where the voluntary deposit is
based on incompetence due to drug
abuse, the deposit agreement shall pro-
vide that the license, certificate, or
document will not be returned until
the person:

(1) Successfully completes a bona fide
drug abuse rehabilitation program;

(2) Demonstrates complete non-asso-
ciation with dangerous drugs for a min-
imum of six months after completion
of the rehabilitation program; and

(3) Is actively participating in a bona
fide drug abuse monitoring program.

(c) Where the voluntary deposit is
based on incompetence due to alcohol
abuse, the deposit agreement shall pro-
vide that the license, certificate, or
document will not be returned until
the person:

(1) Successfully completes a bona fide
alcohol abuse rehabilitation program;
and

(2) Is actively participating in a bona
fide alcohol abuse monitoring program.

(d) The voluntary surrender of a li-
cense, certificate, or document is the
equivalent of revocation of such pa-
pers. A holder who voluntarily surren-
ders a license, certificate, or document
must comply with provisions of §§ 5.901
and 5.903 when applying for the
issuance of a new license, certificate,
or document.

[CGD 84–099, 52 FR 47535, Dec. 14, 1987]

Subpart F—Subpoenas

§ 5.301 Issuance of subpoenas.

(a) Every subpoena shall command
the person to whom it is directed to ap-
pear at a specified time and place to
give testimony or to produce books, pa-
pers, documents, or any other evidence,
which shall be described with such par-
ticularity as necessary to identify
what is desired.

(b) The investigating officer may
issue subpoenas for the attendance of
witnesses or for the production of
books, papers, documents, or any other
relevant evidence needed by the inves-
tigating officer or by the respondent.

VerDate 12-JAN-99 14:24 Jan 22, 1999 Jkt 179178 PO 00000 Frm 00054 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\179178T.XXX pfrm08 PsN: 179178T



59

Coast Guard, DOT § 5.401

(c) After charges have been served
upon the respondent the Administra-
tive Law Judge may, either on the Ad-
ministrative Law Judge’s own motion
or the motion of the investigating offi-
cer or respondent, issue subpoenas for
the attendance and the giving of testi-
mony by witnesses or for the produc-
tion of books, papers, documents, or
any other relevant evidence.

§ 5.303 Service of subpoenas on behalf
of the respondent.

Service of subpoenas issued on behalf
of the respondent is the responsibility
of the respondent. However, if the Ad-
ministrative Law Judge finds that the
respondent or respondent’s counsel is
physically unable to effect the service,
despite diligent and bona fide attempts
to do so, and if the Administrative Law
Judge further finds that the existing
impediment to the service of the sub-
poena is peculiarly within the author-
ity of the Coast Guard to overcome,
the Administrative Law Judge will
have the subpoena delivered to an in-
vestigating officer participating in the
case for the purpose of effecting serv-
ice.

§ 5.305 Quashing a subpoena.
(a) Persons subpoenaed to appear in

person or produce evidence at a hearing
may, prior to or during the hearing,
apply in writing to the Administrative
Law Judge conducting the hearing re-
questing that the subpoena be quashed
or modified.

(b) Upon receipt of any application
requesting quashing or modification of
a subpoena the Administrative Law
Judge notifies the party for whom the
subpoena was issued. The Administra-
tive Law Judge may quash or modify
the subpoena if it is unreasonable or
requires evidence not relevant to any
matter in issue, or may deny the re-
quest.

§ 5.307 Enforcement.
Upon application and for good cause

shown, or upon its own initiative, the
Coast Guard will seek judicial enforce-
ment of subpoenas issued by inves-
tigating officers or Administrative Law
Judges. This is done by making appli-
cation to the United States District
Court, through the office of the appro-

priate U.S. Attorney, to issue an order
compelling the attendance of, and/or
giving of testimony by, witnesses, or
for the production of books, papers,
documents, or any other relevant evi-
dence.

§ 5.309 Proof of service.

(a) The person serving a subpoena
shall make a written statement setting
forth the date, time and manner of
service and shall return such report
with or on a copy of the subpoena to
the investigating officer or Adminis-
trative Law Judge who issued it. In
case of failure to make service of a sub-
poena, the person assigned to serve
such subpoena shall make a written
statement setting forth the reasons the
subpoena was not served. The state-
ment should be placed on the subpoena
or attached to it and returned to the
investigating office or Administrative
Law Judge who issued the subpoena.

(b) When service of a subpoena is
made by certified mail with return re-
ceipt to be signed by the addressee
only, the person mailing the subpoena
shall make a written statement on a
copy of the subpoena or attached to it,
setting forth the date, time and loca-
tion of the post office where mailed,
the post office number assigned there-
to. If delivered, the receipt requested
shall be returned, by the person receiv-
ing the receipt, to the investigating of-
ficer or Administrative Law Judge who
issued the subpoena. In case the sub-
poena is not delivered, any information
reported by the post office regarding
non-delivery shall be given to the in-
vestigating officer or Administrative
Law Judge who issued the subpoena.

Subpart G—Witness Fees

§ 5.401 Payment of witness fees and al-
lowances.

(a) Duly subpoenaed witnesses, other
than Federal government employees,
may apply for payment of their attend-
ance as witnesses at an investigation
or hearing conducted pursuant to this
part by submitting a request for pay-
ment (Standard Form 1157) accom-
panied by any necessary receipts.

(b) Fees and allowances will be paid
as provided by 28 U.S.C. 1821, except
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that a person called to testify as an ex-
pert witness may be paid a higher fee
to be fixed by the District Commander.

[CGD 82–002, 50 FR 32184, Aug. 9, 1985; 50 FR
35228, Aug. 30, 1985]

Subpart H—Hearings
§ 5.501 General.

(a) A hearing in a suspension and rev-
ocation proceeding conducted under 46
U.S.C. chapter 77, is the adjudication of
the case. It is presided over and is con-
ducted under the exclusive control of
an Administrative Law Judge in ac-
cordance with applicable requirements
in 5 U.S.C. 551, et seq. (Administrative
Procedure Act), and the regulations in
this part. The Administrative Law
Judge shall regulate and conduct the
hearing in such a manner so as to bring
out all the relevant and material facts,
and to insure a fair and impartial hear-
ing.

(b) The Administrative Law Judge
shall be governed by 5 U.S.C. 557(d)(1)
of the Administrative Procedure Act
regarding ex parte communications
relative to these proceedings.

(c) With the consent of the inves-
tigating officer and respondent, the Ad-
ministrative Law Judge may hold a
prehearing conference for the settle-
ment or simplification of the issues in-
volved in the case. A prehearing con-
ference may be requested by the inves-
tigating officer, respondent, or the Ad-
ministrative Law Judge and is subject
to the following provisions:

(1) The Administrative Law Judge
sets the time and place for the con-
ference, or conference telephone call.
The conference shall not be convened
unless both the investigating officer
and the respondent or their authorized
representative are present.

(2) Admissions or statements made at
a conference are not admissible in evi-
dence at a hearing for any reason.

(3) The Administrative Law Judge, in
his opening statement at the hearing,
shall enter into the hearing record the
time, date, place, and persons present
at any prehearing conference held.

(4) If the investigating officer and the
respondent agree at the prehearing
conference to stipulate to facts or
amend the charge sheet, either may in-
troduce the stipulation at the hearing

which, upon the consent of the other,
will become a part of the hearing
record.

(d) The procedures below are usually
followed:

(1) Administrative Law Judge’s open-
ing statement.

(2) Appearances of persons at the
hearing.

(3) Verification of currently valid li-
cense, certificate and/or document held
by respondent.

(4) The Administrative Law Judge
advises the respondent of his or her
rights.

(5) Exclusion of witnesses from the
hearing room.

(6) Preliminary motions, objections
and/or corrections to the charges and
specifications.

(7) A reading of the charges with re-
spondent’s answer.

(8) Opening statement of investigat-
ing officer.

(9) Opening statement by or on behalf
of the respondent or statements in
mitigation if the respondent has admit-
ted to the charge and specification or
has answered no contest.

(10) Submission of evidence.
(11) Argument by the investigating

officer and argument by or on behalf of
the respondent.

(12) The investigating officer and re-
spondent are given the opportunity to
submit proposed findings and conclu-
sions.

(13) The Administrative Law Judge
renders findings and conclusions.

(14) Submission of prior record of the
respondent and evidence in aggravation
or mitigation.

(15) The Administrative Law Judge
renders an order.

(16) The Administrative Law Judge
serves complete written decision.

(17) The Administrative Law Judge
advises the respondent of the right to
appeal.

(18) The Administrative Law Judge
declares that the hearing is closed.

§ 5.503 Record of the hearing.
(a) The Administrative Law Judge

designates an official reporter for the
hearing. The reporter shall prepare the
record of the hearing, including the
transcript if so directed by the Admin-
istrative Law Judge.
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(b) The testimony and exhibits pre-
sented, together with all papers, re-
quests, and rulings filed in the proceed-
ings constitute the record of the hear-
ing.

§ 5.505 Public access to hearings.
All hearings conducted pursuant to

this part are open to the public, includ-
ing representatives of the press, except
when the Administrative Law Judge
finds that the subject matter to be, or
being, brought out in the evidence con-
cerns classified material relating to
national security, or when other cir-
cumstances exist which have been held
to warrant a limitation or exception to
the right of a public hearing in a
United States District Court.

§ 5.507 Disqualification of Administra-
tive Law Judge.

(a) In any suspension and revocation
proceeding conducted under this part,
the Administrative Law Judge may
withdraw voluntarily from a particular
case for reasons of a possible conflict of
interest. In such event, the Adminis-
trative Law Judge shall immediately
notify the Commandant of the desire to
withdraw and the reasons therefor.

(b) In any case the investigating offi-
cer or the respondent may, in good
faith, request the Administrative Law
Judge to withdraw on the grounds of
personal bias or other disqualification.
The party seeking the Administrative
Law Judge’s disqualification shall file
with the Administrative Law Judge a
timely affidavit or statement sworn to
before a Coast Guard officer of other
official authorized to administer oaths,
setting forth in detail the facts alleged
to constitute the grounds for disquali-
fication. The investigating officer or
the respondent may present testimony
of witnesses or, at minimum, an offer
of proof to support these grounds. The
Administrative Law Judge rules
whether or not disqualification is war-
ranted.

(c) If the person seeking disqualifica-
tion takes exception to the Adminis-
trative Law Judge’s ruling, that person
may appeal such ruling to the Com-
mandant. When such appeal is made,
the Administrative Law Judge imme-
diately forwards the affidavit or sworn
statement with the decision thereon to

the Commandant. The Administrative
Law Judge may proceed with the hear-
ing unless it can be shown that a delay
in the hearing pending a determination
of the appeal will not be detrimental to
the matters being adjudicated. The Ad-
ministrative Law Judge ensures that
all matters relating to such claims of
disqualification appear affirmatively in
the record.

[CGD 82–002, 50 FR 32184, Aug. 9, 1985, as
amended by CGD 97–057, 62 FR 51042, Sept. 30,
1997]

§ 5.509 Opening the hearing.

The Administrative Law Judge opens
the hearing at the time and place spec-
ified in the notice, administers all nec-
essary oaths, and causes a complete
record of the proceedings to be kept.
The time and place of opening the
hearing may be changed by the Admin-
istrative Law Judge by written notice
served on the investigating officer and
the respondent, either on the Adminis-
trative Law Judge’s own motion or
upon application of the investigating
officer or respondent. Such change
must be consistent with the rights of
the respondent to a fair, impartial and
timely hearing and the availability of
witnesses.

§ 5.511 Continuance of a hearing.

The Administrative Law Judge may,
either on the Administrative Law
Judge’s own motion or the motion of
the investigating officer or respondent,
continue the hearing from day to day
or adjourn such hearing to a later date
or to a different place by announce-
ment at the hearing or by other appro-
priate notice. When determining
whether to grant a continuance, the
Administrative Law Judge gives care-
ful consideration to the future avail-
ability of witnesses, the schedule of the
vessel or vessels on which the respond-
ent and/or witnesses may be employed,
and to the nature of the charge and
gravity of the offense.

§ 5.513 Appearances.

The appearances of the investigating
officer and respondent and their rep-
resentatives are entered in the record.
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§ 5.515 Failure of respondent to appear
at hearing.

(a) In any case in which the respond-
ent, after being duly served with the
original of the notice of the time and
place of the hearing and the charges
and specifications, fails to appear at
the time and place specified for the
hearing, the hearing may be conducted
in absentia.

(b) The Administrative Law Judge
ensures that the record contains the
facts concerning the service of the
charges, specifications and notice of
hearing.

§ 5.517 Witnesses excluded from hear-
ing room.

After appearances are entered and
prior to proceeding with the hearing,
all witnesses are excluded from the
hearing room. The Administrative Law
Judge may order witnesses to be sepa-
rated from each other while waiting to
testify or admonish them to not dis-
cuss the case among themselves or
with any other person, with the excep-
tion of the investigating officer, the re-
spondent or the respondent’s counsel.

§ 5.519 Rights of respondent.
(a) The Administrative Law Judge

advises the respondent, on the record,
of the right to:

(1) Be represented by professional
counsel, or any other person desired;

(2) Have witnesses and relevant evi-
dence subpoenaed;

(3) Examine witnesses, cross-examine
witnesses, and introduce relevant evi-
dence into the record; and

(4) Testify or remain silent.

§ 5.521 Verification of license, certifi-
cate or document.

(a) The Administrative Law Judge
shall require the respondent to produce
and present at the opening of the hear-
ing, and on each day the hearing is in
session thereafter, all valid licenses,
certificates, and/or documents issued
by the Coast Guard to the respondent.
In the event that the respondent al-
leges that such license, certificate or
document has been lost, misplaced, sto-
len, destroyed, or is otherwise beyond
his ability to produce, the respondent
shall execute a lost document affidavit
(Form CG–4363). The Administrative

Law Judge shall warn the respondent
that a willful misstatement of any ma-
terial item in such affidavit is punish-
able as a violation of a Federal crimi-
nal statute. (See 18 U.S.C. 1001).

(b) When a hearing is continued or
delayed, the Administrative Law Judge
returns the license, certificate, or doc-
ument to the respondent: unless a
prima facie case has been established
that the respondent committed an act
or offense which shows that the re-
spondent’s service on a vessel would
constitute a definite danger to public
health, interest or safety at sea.

[CGD82–002, 50 FR 32184, Aug. 9, 1985, as
amended by CGD 97–057, 62 FR 51042, Sept. 30,
1997]

§ 5.523 Motions or objections.

Any motion or objection shall be
heard and disposed of, on the record, by
the Administrative Law Judge.

§ 5.525 Correction or amendment of
charges and/or specifications.

(a) The Administrative Law Judge
examines the charges and specifica-
tions to determine their correctness as
to form and legal sufficiency.

(b) The Administrative Law Judge
may, either on the Administrative Law
Judge’s own motion or motion by ei-
ther the investigating officer or re-
spondent, amend the charges and speci-
fications to correct harmless errors by
deletion or substitution of words or fig-
ures as long as a legal charge and spec-
ification remains.

(c) When errors of substance are
found in charges and specifications, the
Administrative Law Judge shall allow
that the defective charge or specifica-
tion be withdrawn without prejudice to
the service of a new charge and speci-
fication in the matter. The investigat-
ing officer may then prepare and serve
a new charge and specification.

§ 5.527 Answer.

(a) The Administrative Law Judge
reads each charge and specification to
the respondent and obtains a specific
answer to each charge and specifica-
tion. If the respondent fails to answer a
charge or specification, the Adminis-
trative Law Judge enters a denial and
proceeds with the hearing.
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(b) A specific answer shall be one of
the following:

(1) Deny;
(2) No contest; or
(3) Admit.
(c) For purposes of proceedings under

this part, an admission or no contest
answer is sufficient to support a find-
ing of proved by the Administrative
Law Judge.

(d) When the hearing is conducted in
absentia, the Administrative Law Judge
enters a denial to all charges and speci-
fications.

[CGD 82–002, 50 FR 32184, Aug. 9, 1985, as
amended by CGD 97–057, 62 FR 51042, Sept. 30,
1997]

§ 5.529 Opening statement of inves-
tigating officer.

(a) If a denial is entered, the inves-
tigating officer makes a brief state-
ment outlining the matters expected to
be proved.

(b) If the respondent admits the truth
of the charges and specifications or an-
swers no contest, the opening statement
of the investigating officer shall con-
tain a summary of the evidence upon
which the charges and specifications
are based.

§ 5.531 Opening statement by or on be-
half of the respondent.

The respondent or the respondent’s
counsel is afforded an opportunity to
state what is intended to be estab-
lished. This may be waived or deferred
at the option of the respondent.

§ 5.533 Presentation of case where
there is an admission or no contest
answer.

(a) If the respondent admits to any
charge and specification or answers no
contest, evidence in mitigation may be
presented, and the investigating officer
may present a prima facie case and evi-
dence in aggravation even in those
cases where revocation is mandatory.

(b) Should the respondent’s presen-
tation be inconsistent with an admis-
sion or answer of no contest, the Admin-
istrative Law Judge will reject the an-
swer, enter a denial and continue with
the hearing.

§ 5.535 Witnesses.
(a) All witnesses are sworn, duly ex-

amined, and may be cross examined. A
witness on the stand may be ques-
tioned at any time by the Administra-
tive Law Judge.

(b) The person who calls a witness
shall begin direct examination by iden-
tifying the witness.

(c) Witnesses may be called to estab-
lish matters of aggravation or matters
of mitigation.

(d) Any witness may have the benefit
and advice of personal counsel, but
such counsel shall not otherwise par-
ticipate in the hearing.

(e) Any attempt to coerce or induce a
witness to testify falsely is an offense
under federal law which may be punish-
able by fine or imprisonment or both.
(See 18 U.S.C. 1505.)

(f) Upon motion by the investigating
officer or respondent, the Administra-
tive Law Judge may order that testi-
mony of a witness be taken by tele-
phone conference call, when testimony
would otherwise be taken by deposi-
tion. The telephone conference will be
arranged so that all participants can
listen to and speak to each other in the
hearing of the Administrative Law
Judge. The Administrative Law Judge
insures that all participants in the
telephone conference are properly iden-
tified to allow a proper record to be
made by the reporter. Participants
shall speak clearly and avoid extra-
neous conversation. Telephone con-
ferences are governed by the proce-
dural rules and decorum observed dur-
ing in-person proceedings.

(g) A witness may be subpoenaed to
testify by telephone conference. The
subpoena in such instances is issued
under the procedures in subpart F.

§ 5.537 Evidence.
(a) In these proceedings, strict adher-

ence to the rules of evidence is not re-
quired. However, the Federal Rules of
Evidence, as amended, shall be the pri-
mary guide for evidentiary matters,
where applicable.

(b) Rules 410, 606, 706, and 1101 of the
Federal Rules of Evidence shall not be
applicable to these proceedings.

(c) In conducting a hearing the Ad-
ministrative Law Judge will extend
reasonable latitude to the respondent
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who does not have professional counsel
to represent him. Investigating officers
and counsel should be required to con-
form to rules of evidence to a greater
degree than respondents without coun-
sel.

[CGD 82–002, 50 FR 32184, Aug. 9, 1985, as
amended by CGD 97–057, 62 FR 51042, Sept. 30,
1997]

§ 5.539 Burden of proof.
The investigating officer has the bur-

den of proof.

§ 5.541 Official notice by Commandant
and Administrative Law Judge.

(a) In addition to other rules provid-
ing for judicial notice, the Com-
mandant and the Administrative Law
Judges will consider the following
without requiring the investigating of-
ficer or the respondent to submit them
in evidence:

(1) Federal Law. The Constitution;
Congressional Acts, Resolutions,
Records, Journals and Committee Re-
ports; Decisions of Federal Courts; Ex-
ecutive Orders and Proclamations; and
rules, regulations, orders and notices
published in the FEDERAL REGISTER.

(2) State law. The Constitution and
public laws of each State.

(3) Governmental organizations. The
organization, territorial limitations,
officers, departments, and general ad-
ministration of the Government of the
United States, its States, territories,
possessions and the Commonwealth of
Puerto Rico.

(4) Commandant’s decisions. The Com-
mandant’s decisions in all appeal and
review cases under this part. (See
§ 5.65.)

(b) Matters officially noticed by the
Commandant or the Administrative
Law Judge are specified on the record.
The investigating officer and the re-
spondent shall be afforded an oppor-
tunity, on the record, to rebut such
matters.

§ 5.543 Certification of extracts from
shipping articles, logbooks, etc.

(a) In addition to other rules provid-
ing for authentication and certifi-
cation, extracts from records in the
custody of the Coast Guard, shipping
articles, and logbooks, may be identi-
fied and authenticated by certification

of an investigating officer or custodian
of such records, or by any commis-
sioned officer of the Coast Guard.

(b) Certification must include a
statement that the certifying individ-
ual has seen the original and compared
the copy with it and found it to be a
true copy. The individual so certifying
shall sign name, rank or title, and duty
station.

§ 5.545 Weight of entries from
logbooks.

(a) An entry in an official logbook of
a vessel concerning an offense enumer-
ated in 46 U.S.C. 11501, made in sub-
stantial compliance with the proce-
dural requirements of 46 U.S.C. 11502, is
admissible in evidence and constitutes
prima facie evidence of the facts re-
cited.

(b) An entry in any logbook kept on
a vessel may be admitted into evidence
as an exception to the hearsay rule,
under the Federal Rules of Evidence, as
a record of a regularly conducted activ-
ity.

(c) An entry in any logbook made in
compliance with the procedural re-
quirements of 46 U.S.C. 11502 may be
given added weight by the Administra-
tive Law Judge.

§ 5.547 Use of judgment of conviction.
(a) A judgment of conviction by a

Federal court is conclusive in proceed-
ings under this part concerning inci-
dents described in 46 U.S.C. 7703, where
acts or offenses forming the basis of
the charges in the Federal court are
the same.

(b) Where the acts involved in a judg-
ment of conviction of a State court are
the same as those involved in proceed-
ings under this part concerning inci-
dents described in 46 U.S.C. 7703, the
judgment of conviction is not conclu-
sive of the issues decided. However,
such judgment of conviction is admis-
sible in evidence and constitutes sub-
stantial evidence adverse to the re-
spondent.

(c) The judgment of conviction for a
dangerous drug law violation by a Fed-
eral or State court is conclusive in pro-
ceedings under this part. If as part of a
state expungement scheme the re-
spondent pleads guilty or no contest or
is required by the court to attend
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classes, make contributions of time or
money, receive treatment or submit to
any manner of probation or supervision
or forego appeal of the trial court find-
ing, the respondent will be considered,
for the purposes of 46 U.S.C. 7704, to
have received a final conviction. A
later expungement of the record will
not be considered unless it is proved
that the expungement is based on a
showing that the court’s earlier convic-
tion was in error.

(d) The respondent may not challenge
the jurisdiction of a Federal or State
court in proceedings under 46 U.S.C.
7703 and 7704.

§ 5.549 Admissibility of respondent’s
Coast Guard records prior to entry
of findings and conclusions.

(a) The prior disciplinary record of
the respondent is admissible when of-
fered by the respondent.

(b) In addition to the use of a judg-
ment of conviction as provided in
§ 5.547, the prior record of the respond-
ent, as defined in § 5.565, is admissible
when offered by the investigating offi-
cer for the limited purposes of im-
peaching the credibility of evidence of-
fered by the respondent regarding a
disciplinary record.

§ 5.551 Admissions by respondent.
No person shall be permitted to tes-

tify with respect to admissions made
by the respondent during or in the
course of an investigation under this
part or part 4 of this title except for
the purpose of impeachment.

§ 5.553 Testimony by deposition.
(a) Testimony may be taken by depo-

sition upon application of either party
or upon the initiative of the Adminis-
trative Law Judge. The application of a
party must be in writing and must con-
tain the reasons for the deposition, the
name and whereabouts of the witness
and an approximate date, time and
place for the deposition hearing. The
applicant may request that it be by
oral examination, or upon written in-
terrogatories, or a combination there-
of. The deposition may be taken before
any person authorized to administer
oaths.

(b) Upon good cause appearing there-
for, the Administrative Law Judge en-

ters and serves upon the parties an
order designating the person before
whom the deposition is to be taken, to-
gether with such other information, di-
rections and orders as will enable the
person so designated to obtain the tes-
timony of the deponent. The Adminis-
trative Law Judge issues a subpoena in
accordance with subpart F of this part
which, along with his order and a list
of interrogatories and cross-interrog-
atories, if any, is forwarded to the per-
son designated to take the deposition.
This person shall have the subpoena
served upon the witness.

(c) The investigating officer and re-
spondent and/or their representatives
may attend the taking of a deposition.

(d) After the deposition has been
taken and transcribed it is presented to
the witness for examination, correction
and signature unless such a procedure
is waived by the deponent, on the
record. The person taking the deposi-
tion shall certify to the signature of
the witness. If, for any reason, the dep-
osition or interrogatory is not signed
by the witness, the person taking the
deposition shall recite (under oath)
thereon the reason it is not signed.

(e) A deposition upon oral examina-
tion may be taken by telephone con-
ference upon such terms, conditions,
and arrangements as are prescribed in
the order of the Administrative Law
Judge.

(f) The testimony at a deposition
hearing may be recorded on videotape,
upon such terms, conditions, and ar-
rangements as are prescribed in the
order of the Administrative Law Judge,
at the expense of the party requesting
the recording. The video recording may
be in conjunction with an oral exam-
ination by telephone conference held
pursuant to paragraph (e) of this sec-
tion. After the deposition has been
taken, the person taking the deposition
shall immediately seal the videotape in
an envelope, attaching thereto a state-
ment identifying the proceeding and
the deponent and certifying as to the
authenticity of the deposition, and re-
turn the videotape by accountable
means to the Administrative Law
Judge. Such deposition becomes a part
of the record of proceedings in the
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same manner as a transcribed deposi-
tion. The videotape, if admitted in evi-
dence, will be played during the hear-
ing and transcribed into the record by
the reporter.

(g) The Administrative Law Judge
rules on the admissibility of the depo-
sition or any part thereof and on any
objections.

§ 5.555 Treatises.

(a) Treatises, periodicals, or pam-
phlets relating to nautical practices
are admissible in evidence without the
use of expert witnesses.

(b) The Administrative Law Judge
evaluates such materials based on the
facts and circumstances of the case.
The materials may not be considered
conclusive of an issue.

§ 5.557 Medical examination of re-
spondent.

(a) In a hearing in which the physical
or mental condition of the respondent
is in controversy, the Administrative
Law Judge may order the respondent
to submit to a medical examination.

(b) An examination ordered by an Ad-
ministrative Law Judge will be con-
ducted at government expense by a
physician designated by the Adminis-
trative Law Judge.

(c) If the respondent fails, or refuses,
to submit to an ordered examination
such failure is accorded due weight in
determining the facts alleged in the
specifications.

§ 5.559 Argument.

After all the evidence has been pre-
sented, the investigating officer and
the respondent may present oral or
written argument.

§ 5.561 Submission of proposed find-
ings and conclusions.

The Administrative Law Judge af-
fords the investigating officer and the
respondent reasonable opportunity to
submit proposed findings and conclu-
sions with supporting reasons. If either
desires to submit such matter, the Ad-
ministrative Law Judge fixes the time
within which it shall be filed. Failure
to comply within the time fixed by the
Administrative Law Judge shall be re-
garded as a waiver of the right.

§ 5.563 Administrative Law Judge’s
findings and conclusions.

(a) The Administrative Law Judge
renders ultimate findings and conclu-
sions.

(b) A separate conclusion is made by
the Administrative Law Judge on each
charge and specification. A specifica-
tion may be found not proved, proved in
part, or proved. A charge may be found
not proved or proved.

(c) The testimony and exhibits pre-
sented, together with all papers, re-
quests, and rulings filed in the proceed-
ings are the exclusive basis for the
issuance of the Administrative Law
Judge’s findings and conclusions.

§ 5.565 Submission of prior record and
evidence in aggravation or mitiga-
tion.

(a) Except as provided in § 5.547 and
§ 5.549, the prior record of the respond-
ent may not be disclosed to the Admin-
istrative Law Judge until after conclu-
sions have been made as to each charge
and specification, and then only if at
least one charge has been found proved.
The prior record must include only in-
formation concerning the respondent
and is limited to the following items
less than 10 years old:

(1) Written warnings issued by Coast
Guard investigating officers and ac-
cepted by the respondent;

(2) Final agency action on Coast
Guard suspension and revocation hear-
ings wherein one or more charges was
found proved;

(3) Voluntary surrender agreements
entered into by the respondent;

(4) Any final judgments of conviction
in State or Federal courts;

(5) Final agency action resulting in
civil penalties or warnings being im-
posed against the respondent in pro-
ceedings administered by the Coast
Guard under 33 CFR 1.07; and,

(6) Any official commendatory infor-
mation concerning the respondent of
which the investigating officer is
aware.

(b) The investigating officer may
offer evidence and argument in aggra-
vation of the charge or charges found
proved.

(c) The respondent is allowed to com-
ment on or offer evidence regarding
prior maritime service including the
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prior record introduced by the inves-
tigating officer and any commendatory
information.

(d) The respondent may offer evi-
dence and argument in mitigation of
the charge or charges found proved.

(e) The investigating officer may
offer evidence and argument in rebut-
tal of the evidence and argument intro-
duced by the respondent in mitigation.

§ 5.567 Order.
(a) The Administrative Law Judge

enters an order which recites the dis-
position of the case. When a charge has
been found not proved, the order will
state the charge is dismissed with or
without prejudice. When a charge is
found proved, the Administrative Law
Judge may order an admonition, suspen-
sion with or without probation, or rev-
ocation.

(b) The order is directed against all
licenses, certificates or documents, ex-
cept that in cases of negligence or pro-
fessional incompetence, the order is
made applicable to specific licenses,
certificates or documents. If the Ad-
ministrative Law Judge determines
that the respondent is professionally
incompetent in the grade of the li-
cense, certificate or document held,
but is considered competent in a lower
grade, the license, certificate or docu-
ment may be revoked and the issuance
of one of a lower grade ordered.

(c) An order must specify whether
the license, certificate or document af-
fected is:

(1) Revoked;
(2) Suspended outright for a specified

period after surrender;
(3) Suspended for a specified period,

but placed on probation for a specific
period; or

(4) Suspended outright for a specified
period, followed by a specified period of
suspension on probation.

(d) The order will normally state,
that the license, certificate or document is
to be surrendered to the Coast Guard im-
mediately, if the order is one of revoca-
tion or includes a period of outright
suspension. In cases involving special
circumstances, the order may provide
for surrender on a certain date.

(e) The time of any period of outright
suspension ordered does not commence
until the license, certificate or docu-

ment is surrendered to the Coast
Guard. The time of any period of sus-
pension on probation begins at the end
of any period of outright suspension or
the effective date of the order if there
is no outright suspension.

§ 5.569 Selection of an appropriate
order.

(a) This section addresses orders in a
general manner. The selection of an ap-
propriate order is the responsibility of
the Administrative Law Judge, subject
to appeal and review. The investigating
officer and the respondent may suggest
an order and present argument in sup-
port of this suggestion during the pres-
entation of aggravating or mitigating
evidence.

(b) Except for acts or offenses for
which revocation is mandatory, factors
which may affect the order include:

(1) Remedial actions which have been
undertaken independently by the re-
spondent;

(2) Prior record of the respondent,
considering the period of time between
prior acts and the act or offense for
which presently charged is relevant;
and

(3) Evidence of mitigation or aggra-
vation.

(c) After an order of revocation is en-
tered, the respondent will be given an
opportunity to present relevant mate-
rial on the record for subsequent con-
sideration by the special board con-
vened in the event an application is
filed in accordance with subpart L of
this part.

(d) Table 5.569 is for the information
and guidance of Administrative Law
Judges and is intended to promote uni-
formity in orders rendered. This table
should not affect the fair and impartial
adjudication of each case on its indi-
vidual facts and merits. The orders are
expressed by a range, in months of out-
right suspension, considered appro-
priate for the particular act or offense
prior to considering matters in mitiga-
tion or aggravation. For instance,
without considering other factors, a pe-
riod of two to four months outright
suspension is considered appropriate
for failure to obey a master’s written in-
structions. An order within the range
would not be considered excessive.
Mitigating or aggravating factors may
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make an order greater or less than the
given range appropriate. Orders for re-
peat offenders will ordinarily be great-
er than those specified.

TABLE 5.569—SUGGESTED RANGE OF AN
APPROPRIATE ORDER

Type of offense Range of order (in
months)

Misconduct:
Failure to obey master’s/ship

officer’s order.
1–3.

Failure to comply with U.S.
law or regulations.

1–3.

Possession of intoxicating liq-
uor.

1–4.

Failure to obey master’s writ-
ten instruction.

2–4.

Improper performance of du-
ties related to vessel safety.

2–5.

Failure to join vessel (required
crew member).

2–6.

Violent acts against other per-
sons (without injury).

2–6.

Failure to perform duties relat-
ed to vessel safety.

3–6.

Theft ........................................ 3–6.
Violent acts against other per-

sons (injury).
4-Revocation.

Use, possession, or sale of
dangerous drugs.

Revocation (Note: see
§ 5.59).

Negligence:
Negligently performing duties

related to vessel navigation.
2–6.

Negligently performing non-
navigational duties related
to vessel safety.

1–3.

Neglect of vessel navigation
duties.

3–6.

Neglect of non-navigational
safety related duties.

2–4.

Incompetence ............................. The only proper order for
a charge of incom-
petence found proved is
revocation.

Violation of Regulation:
Refusal to provide specimens

for required chemical test..
12–24.

Dangerous drugs (46 U.S.C.
7704).

The only proper order for
a charge under 46
U.S.C. 7704 found
proved is revocation.

[CGD 82-002, 50 FR 32184, Aug. 9, 1985, as
amended by CGD 86–067, 53 FR 47079, Nov. 21,
1989]

§ 5.571 Delivery of decision.
(a) Whenever possible, the Adminis-

trative Law Judge’s decision is deliv-
ered in writing to the respondent or to
the respondent’s authorized representa-
tive at the final hearing session. If it is
not possible for the Administrative
Law Judge to deliver a complete writ-
ten decision at the final session of the
hearing, an oral decision is rendered on
the record, with a written order pre-

pared and served on the respondent or
the respondent’s authorized representa-
tive. The decision, including the order,
is effective upon service of the written
order.

(b) If a complete written decision is
not delivered at the final hearing ses-
sion, the Administrative Law Judge
prepares and has served on the respond-
ent or the respondent’s authorized rep-
resentative a complete written deci-
sion within 30 days, when possible,
after completion of the hearing. This
delivery may be by personal service or
certified mail, return receipt re-
quested. The signed acknowledgment of
personal service or the return receipt
becomes a part of the hearing record.

(c) As used in this section, the
phrase, authorized representative means
any person who has been authorized by
the respondent, as shown by the hear-
ing record, to receive service and take
an appeal on behalf of the respondent.

[CGD 82–002, 50 FR 32184, Aug. 9, 1985; 50 FR
35228, Aug. 30, 1985]

§ 5.573 Notification of right to appeal.
The respondent is advised by the Ad-

ministrative Law Judge of the right to
appeal in accordance with subpart J of
this part.

§ 5.577 Modification of Administrative
Law Judge’s decision and order.

(a) After an Administrative Law
Judge renders the decision and order, it
may be modified or changed pursuant
to procedures set forth in paragraph (b)
of this section, in subpart I of this part
for reopening of hearings; in subpart J
of this part for appeals; or in subpart K
of this part for review of Administra-
tive Law Judge’s decision by the Com-
mandant. In the absence of any such
actions, the decision of the Adminis-
trative Law Judge is final.

(b) When the proceeding is based on a
conviction for a dangerous drug law
violation, recision of the order affect-
ing the license, certificate or document
will not be granted, unless the appli-
cant submits a specific court order to
the effect that the conviction has been
unconditionally set aside for all pur-
poses. An order of revocation will not
be rescinded as the result of any law
which provides for a subsequent condi-
tional setting aside, modification or
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expungement of the court conviction in
the nature of granting of clemency or
other relief after the conviction has be-
come final, without regard to whether
punishment was imposed.

Subpart I—Reopening of Hearings

§ 5.601 Petition to reopen hearing.
(a) A respondent may petition to re-

open the hearing on the basis of newly
discovered evidence or on the basis of
being unable to present evidence due to
the respondent’s inability to appear at
the hearing through no fault of the re-
spondent and due to circumstances be-
yond the respondent’s control.

(b) The filing of a petition does not
stay an existing order of the Adminis-
trative Law Judge. However, if filed
within 30 days after the effective date
of the Administrative Law Judge’s de-
cision, it will toll or defer the running
of the 30-day statutory period of appeal
as provided in subpart J of this part
until the Administrative Law Judge
has acted on the petition.

[CGD 82–002, 50 FR 32184, Aug. 9, 1985; 50 FR
35228, Aug. 30, 1985]

§ 5.603 Procedures for submitting peti-
tion.

(a) The procedures for submitting a
petition based on newly discovered evi-
dence are as follows:

(1) A petition to reopen the hearing
may be submitted at any time prior to
a final decision on appeal or within one
year of the effective date of the Admin-
istrative Law Judge’s decision.

(2) If an appeal to the Commandant
from the Administrative Law Judge’s
decision has not been filed, the petition
must be addressed to the Administra-
tive Law Judge. If an appeal to the
Commandant has been filed, the peti-
tion must be submitted to the Com-
mandant.

(3) The petition must be in letter
form, typewritten or written legibly,
and shall contain:

(i) The name of the petitioner, the
number and description of the license,
certificate and/or document involved,
nature of the charge, the decision ren-
dered including the order, and the
name of the Administrative Law Judge
who heard the case;

(ii) A statement setting forth a de-
scription of the newly discovered evi-
dence; and

(iii) A statement as to whether or not
this additional evidence was known to
the petitioner at the time of the hear-
ing, and reasons why the petitioner,
with due diligence, could not have dis-
covered such new evidence prior to the
completion of the hearing.

(b) The procedures for submitting a
petition on the basis of inability to ap-
pear at the hearing are as follows:

(1) A petition to reopen the hearing
may be submitted within 30 days of the
effective date of the Administrative
Law Judge’s decision.

(2) If an appeal to the Commandant
from the Administrative Law Judge’s
decision has not been filed, the petition
must be addressed to the Administra-
tive Law Judge. If an appeal to the
Commandant has been filed, the peti-
tion must be submitted to the Com-
mandant.

(3) The petition must be in letter
form, typewritten or written legibly,
and shall contain:

(i) The name of the petitioner, the
number and description of the license,
certificate and/or document involved,
nature of the charge, the decision ren-
dered including the order, and the
name of the Administrative Law Judge
who heard the case;

(ii) A statement setting forth a de-
scription of the evidence the petitioner
would have offered at the hearing; and

(iii) A statement as to why the peti-
tioner was unable to appear at the
hearing including why the petitioner
did not seek a change in the time or
place for opening of the hearing.

§ 5.605 Action on petition.

(a) The Administrative Law Judge, or
Commandant, as appropriate, forwards
a copy of the petition to the investigat-
ing officer. The investigating officer is
afforded a reasonable time within
which to submit written comments as
to the merits of the petition.

(b) The Administrative Law Judge, or
the Commandant, renders a decision ei-
ther granting or denying the petition.
The decision on the petition will be
based on a consideration of the peti-
tion, the record of the hearing, and the
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investigating officer’s comments, if
any.

(c) If the Administrative Law Judge
grants the petition, the hearing is re-
opened to allow the offer of the new
evidence described in the petition.

(d) If the Commandant grants the pe-
tition, the case is remanded to the Ad-
ministrative Law Judge with direc-
tions to reopen the hearing.

(e) When the petition is granted, the
Administrative Law Judge withdraws
the original decision and renders a new
one based on the record of the original
hearing and the new evidence received.

(f) The petition, the investigating of-
ficer’s comments, the Administrative
Law Judge’s or Commandant’s decision
on the petition, and the additional evi-
dence will be appended to the original
hearing record.

§ 5.607 Appeal from action on petition.

(a) If the petition to reopen the hear-
ing is denied by the Administrative
Law Judge, the respondent may appeal
to the Commandant within 30 days
from the date of service of the denial of
the petition. The review by the Com-
mandant on this appeal will be limited
to the issues raised by the petition.
Other grounds on appeal must be in ac-
cordance with subpart J of this part.

(b) If the petition to reopen the hear-
ing is granted and a previous finding of
proved is affirmed by the Administra-
tive Law Judge, the respondent may
appeal the decision as provided for in
subpart J of this part.

Subpart J—Appeals

§ 5.701 Appeals in general.
(a) A respondent against whom a

finding of proved has been rendered
may appeal such decision to the Com-
mandant.

(b) The hearing transcript, together
with all papers and exhibits filed, shall
constitute the record for decision on
appeal. The only matters which will be
considered by the Commandant on the
appeal are:

(1) Rulings on motions or objections
which were not waived during the pro-
ceedings;

(2) Clear errors on the record;
(3) Jurisdictional questions.

(c) In the preparation of an appeal,
the investigating officer’s and the Ad-
ministrative Law Judge’s assistance to
the appellant will extend only to the
point of providing information as to
the applicable regulations.

(d) If the respondent requests a copy
of the transcript in the notice of appeal
and the hearing was recorded or tran-
scribed at government expense, the
transcript will be provided upon pay-
ment of the fees prescribed in 49 CFR
7.95. If the services of a government
contractor were utilized, the transcript
must be obtained under the provisions
of 49 CFR 7.99.

§ 5.703 Procedures for appeal.
(a) An appeal may be taken only by

filing a written notice of appeal within
30 days after service of the complete
written decision. This notice of appeal
must be filed with the Administrative
Law Judge who heard the case or with
any Officer in Charge, Marine Inspec-
tion for forwarding to the Administra-
tive Law Judge.

(b) The notice of appeal must:
(1) Be typewritten or written legibly;
(2) Be addressed to the Commandant;

and
(3) Set forth the name of the appel-

lant, the number and description of the
license, certificate and/or document in-
volved, and the name of the Adminis-
trative Law Judge who heard the case.

(c) The completed appeal must be
submitted to the Commandant, U.S.
Coast Guard (G–MOA), 2100 2nd St. SW.,
Washington, DC, 20593 within sixty
days after service of the complete writ-
ten decision, or if a transcript was re-
quested, within 60 days after receipt of
the transcript. After this time has
elapsed, anything received will not be
considered as a part of the appeal
record unless an extension of time has
been granted in writing by the Com-
mandant and the extended time limit
has been met.

(d) The appeal must contain a brief
or memorandum setting forth legal and
other authorities relied upon. All
grounds for appeal or exceptions to the
Administrative Law Judge’s decision
must be described with particularity.

(e) No appeal will be accepted in the
case of a revocation or outright suspen-
sion if the respondent has not complied
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with the order of the Administrative
Law Judge to deposit the license or
document with the Coast Guard.

[CGD 82–002, 50 FR 32184, Aug. 9, 1985, as
amended by CGD 95–072, 60 FR 50459, Sept. 29,
1995; CGD 96–041, 61 FR 50726, Sept. 27, 1996]

§ 5.705 Action on appeal.

(a) The Commandant may affirm, re-
verse, alter, or modify the decision of
the Administrative Law Judge, or may
remand the case for further proceed-
ings. The Decision of the Commandant
on Appeal is the final agency action in
the absence of a remand.

(b) Failure to file a brief containing
grounds and justification for relief
sought on appeal of the Administrative
Law Judge’s decision will result in ei-
ther:

(1) Termination of the case by writ-
ten notice to the appellant or appel-
lant’s counsel that the decision of the
Administrative Law Judge constitutes
the final agency action on the merits
of the case; or

(2) Consideration of the appeal on the
merits of the case and publication of
the Commandant’s decision without
prior notice to the appellant or appel-
lant’s counsel. This will only be done
when some clear error appears in the
record or when the case presents some
novel policy consideration.

§ 5.707 Stay of effect of decision and
order of Administrative Law Judge
on appeal to the Commandant; tem-
porary license, certificate, or docu-
ment.

(a) A person who has appealed from a
decision suspending outright or revok-
ing a license, certificate or document,
except for revocation resulting from an
offense enumerated in § 5.59, may file a
written request for a temporary li-
cense, certificate or document. This re-
quest must be submitted to the Admin-
istrative Law Judge who presided over
the case, or to any Officer in Charge,
Marine Inspection for forwarding to
the Administrative Law Judge.

(b) Action on the request is taken by
the Administrative Law Judge unless
the hearing transcript has been for-
warded to the Commandant, in which
case, the request is forwarded to the
Commandant for final action.

(c) A determination as to the request
will take into consideration whether
the service of the individual is compat-
ible with the requirements for safety at
sea and consistent with applicable
laws. If one of the offenses enumerated
in § 5.61(a) has been found proved, the
continued service of the appellant will
be presumed not compatible with safe-
ty at sea, subject to rebuttal by the ap-
pellant. A temporary document or li-
cense may be denied for that reason
alone.

(d) All temporary documents will
provide that they expire not more than
six months after issuance or upon serv-
ice of the Commandant’s decision on
appeal, whichever occurs first. If a
temporary document expires before the
Commandant’s decision is rendered, it
may be renewed, if authorized by the
Commandant.

(e) If the request for a temporary
document is denied by the Administra-
tive Law Judge, the individual may ap-
peal the denial, in writing, to the Com-
mandant within 30 days after notifica-
tion of such denial. Any decision by the
Commandant to deny is the final agen-
cy action.

(f) Copies of the temporary docu-
ments issued become a part of the
record on appeal.

§ 5.709 Appeal cases remanded for fur-
ther proceedings.

(a) When the Commandant renders a
decision remanding a case for further
proceedings, the remand is directed to
the Administrative Law Judge. If a re-
opening of the former hearing or a new
hearing is necessary, the Administra-
tive Law Judge notifies the investigat-
ing officer and the respondent and sets
a date for the hearing.

(b) If the hearing is reopened, the evi-
dence in the prior hearing shall be
evaluated together with the new evi-
dence submitted.

(c) In a new hearing, the evidence in
the prior hearing may be used for pur-
poses of impeachment. Evidence in the
prior hearing may be stipulated as a
part of the record of the new hearing.

(d) The Administrative Law Judge
renders either an entirely new decision
or a decision incorporating by ref-
erence the original decision, as appro-
priate.
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§ 5.711 Commandant’s Decisions on
Appeal.

(a) The Commandant’s Decisions on
Appeal are the final agency action
taken in appeals under the suspension
and revocation proceedings provided by
this part. These Decisions are issued
seriatim and are public records.

(b) The Commandant’s Decisions on
Appeal are available for reading pur-
poses at Coast Guard Headquarters, Of-
fices of District Commanders, and at
Marine Safety Offices and Marine In-
spection Offices. (See 33 CFR subpart
1.10.)

§ 5.713 Appeals to the National Trans-
portation Safety Board.

(a) The rules of procedure for appeals
to the National Transportation Safety
Board from decisions of the Com-
mandant, U.S. Coast Guard, affirming
orders of suspension or revocation of li-
censes, certificates, or documents are
in 49 CFR part 825. These rules give the
party adversely affected by the Com-
mandant’s decision 10 days after serv-
ice upon him or his attorney of the
Commandant’s decision to file a notice
of appeal with the Board.

(b) In all cases under this part which
are appealed to the National Transpor-
tation Safety Board under 49 CFR part
825, the Chief Counsel of the Coast
Guard is designated as the representa-
tive of the Commandant for service of
notices and appearances. Communica-
tions should be addressed to Com-
mandant (G–L), U.S. Coast Guard, 2100
2nd St. SW., Washington, DC 20593.

(c) In cases before the National
Transportation Safety Board the Chief
Counsel of the Coast Guard may be rep-
resented by others designated of coun-
sel.

§ 5.715 Stay of effect of Decision of the
Commandant on Appeal: Temporary
document and/or license pending
appeal to National Transportation
Safety Board.

(a) A Decision of the Commandant on
Appeal affirming an order of revoca-
tion, except a revocation resulting
from an offense enumerated under § 5.59
or suspension that is not placed en-
tirely on probation, which is appealed
to the National Transportation Safety
Board, may be stayed if, in the Com-

mandant’s opinion, the service of the
appellant on board a vessel at that
time or for the indefinite future would
be compatible with the requirements of
safety at sea and consistent with appli-
cable laws. If one of the offenses enu-
merated in § 5.61(a) has been found
proved, the continued service of the ap-
pellant will be presumed not compat-
ible with safety at sea, subject to re-
buttal by the appellant; in cases of of-
fenses under § 5.61(a), a temporary doc-
ument or license may be denied for
that reason alone.

(b) A stay of the effect of the Deci-
sion of the Commandant on Appeal
may be granted by the Commandant
upon application by the respondent
filed with the notice served on the
Commandant under 49 CFR 825.5(b).

(c) An Officer in Charge, Marine In-
spection, on presentation of an original
stay order, issues a temporary docu-
ment and/or license as specified in the
stay order. This document is effective
for not more than six months, renew-
able until such time as the National
Transportation Safety Board has com-
pleted its review.

Subpart K—Review of Administra-
tive Law Judge’s Decisions in
Cases Where Charges Have
Been Found Proved

§ 5.801 Commandant’s review.

Any decision of an Administrative
Law Judge, in which there has been a
finding of proved, may be called up for
review by the Commandant without
procedural formality.

§ 5.803 Record for decision on review.

The transcript of hearing, together
with all papers and exhibits filed, shall
constitute the record for consideration
and review.

§ 5.805 Action on review.

(a) The Commandant may adopt in
whole or in part the findings, conclu-
sions, and basis therefor stated by the
Administrative Law Judge, may make
entirely new findings on the record, or
may remand the case to the Adminis-
trative Law Judge for further proceed-
ings.
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(b) In no case will the review by the
Commandant be followed by any order
increasing the severity of the Adminis-
trative Law Judge’s original order.

(c) The Decision of the Commandant
on Review, shall be the final agency ac-
tion in the absence of a remand.

§ 5.807 Commandant’s Decision on Re-
view.

The Commandant’s Decisions on Re-
view are available for reading purposes
at Coast Guard Headquarters, at Of-
fices of District Commanders, Marine
Safety Offices and Marine Inspection
Offices. (See 33 CFR subpart 1.10.)

Subpart L—Issuance of New Li-
censes, Certificates or Docu-
ments After Revocation or
Surrender

§ 5.901 Time limitations.
(a) Any person whose license, certifi-

cate or document has been revoked or
surrendered for one or more of the of-
fenses described in § 5.59 and § 5.61(a)
may, three years after compliance with
the Administrative Law Judge’s deci-
sion and order or the date of voluntary
surrender, apply for the issuance of a
new license, certificate or document.

(b) The three year time period may
be waived by the Commandant upon a
showing by the individual that, since
the occurrence upon which the revoca-
tion or surrender was based, the indi-
vidual has demonstrated his good char-
acter in the community for a period ex-
ceeding three years.

(c) Any person whose license, certifi-
cate or document has been revoked or
surrendered for one or more offenses
which are not specifically described in
§5.59 or § 5.61(a) may, after one year,
apply for the issuance of a new license,
certificate or document.

(d) For a person whose license, cer-
tificate, or document has been revoked
or surrendered for the wrongful simple
possession or use of dangerous drugs,
the three year time period may be
waived by the Commandant upon a
showing that the individual:

(1) Has successfully completed a bona
fide drug abuse rehabilitation program;

(2) Has demonstrated complete non-
association with dangerous drugs for a
minimum of one year following com-

pletion of the rehabilitation program
and;

(3) Is actively participating in a bona
fide drug abuse monitoring program.

(e) For a person whose license, cer-
tificate or document has been revoked
or surrendered for offenses related to
alcohol abuse, the waiting period may
be waived by the Commandant upon a
showing that the individual has suc-
cessfully completed a bona fide alcohol
abuse rehabilitation program and is ac-
tively participating in a bona fide alco-
hol abuse monitoring program.

(f) The waivers specified under sub-
paragraphs (d) or (e) of this section
may only be granted once to each per-
son.

[CGD 82–002, 50 FR 32184, Aug. 9, 1985, as
amended by CGD 84–099, 52 FR 47535, Dec. 14,
1987]

§ 5.903 Application procedures.
(a) An application form for a new li-

cense, certificate or document may be
obtained from any Officer in Charge,
Marine Inspection.

(b) The completed application and
letter must be addressed to the Com-
mandant, U.S. Coast Guard, 2100 2nd
St. SW., Washington, DC 20593, and
must be delivered in person to the
nearest Officer in Charge, Marine In-
spection.

(c) The letter is an informal request
for the issuance of a new license, cer-
tificate or document and should in-
clude the following:

(1) A letter from each employer dur-
ing the last three years attesting to
the individual’s work record;

(2) Information supportive of reha-
bilitation or cure when the license, cer-
tificate or document was revoked be-
cause of incompetency or association
with dangerous drugs; and

(3) Any other information which may
be helpful in arriving at a determina-
tion in the matter.

(d) The Officer in Charge, Marine In-
spection, forwards the letter and appli-
cation, together with an evaluation
and recommendation, to the Com-
mandant.

§ 5.905 Commandant’s decision on ap-
plication.

(a) The applicant’s letter and appli-
cation form, as well as the evaluation
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and recommendation, are referred to a
special board appointed by the Com-
mandant. The board examines all the
material submitted with the applica-
tion and such other information as
may, in the judgment of the board, be
considered appropriate. The board shall
submit its findings and recommenda-
tion to the Commandant.

(b) The Commandant shall determine
whether or not a new license, certifi-
cate or document will be issued. The
applicant will be notified by letter of
such determination.

PART 6—WAIVERS OF NAVIGATION
AND VESSEL INSPECTION LAWS
AND REGULATIONS 1

Sec.
6.01 Procedures for effecting individual

waivers of navigation and vessel inspec-
tion laws and regulations.

6.04 Vessels requisitioned by the United
States for emergency evacuation.

6.06 Vessels operated by or chartered to
Military Sealift Command.

6.07 Chronological record of seaman’s pre-
vious employment.

AUTHORITY: Act Dec. 27, 1950, Ch. 1155, secs.
1, 2, 64 Stat. 1120 (see 46 U.S.C. App. note
prec. 1); 49 CFR 1.46.

§ 6.01 Procedures for effecting individ-
ual waivers of navigation and ves-
sel inspection laws and regulations.

(a) It is hereby found necessary in
the interest of national defense to
waive compliance with the navigation
and vessel inspection laws adminis-
tered by the Coast Guard, as well as
the regulations issued thereunder and
published in 33 CFR chapter I or in this
chapter, to the extent and in the man-
ner and upon the terms and conditions
as set forth in this section.

(b) An application requesting that a
waiver be made effective with respect
to a particular vessel may be made by
any authorized representative of an
agency of the United States Govern-
ment or any other interested person
(including the master, agent, or owner
of the vessel involved). Except as pro-
vided in paragraph (d) of this section,
the application shall be in writing. The
application shall be delivered to the
Coast Guard District Commander or to

his designated representative at the
port or place where the vessel is lo-
cated. In the case of a vessel in any for-
eign port or place, the application shall
be made to the designated representa-
tive of the Commandant at such port
or place, or if the Coast Guard has not
established facilities in such port or
place, to the nearest designated rep-
resentative of the Commandant at a
port or place where such facilities have
been established. Every application
shall contain a statement of the par-
ticular provisions of law with respect
to which waiver of compliance is re-
quested, a certification that the waiver
of compliance with such laws with re-
spect to the vessel involved is nec-
essary in the interest of national de-
fense and, an outline of the facts upon
which such certification is based. The
Coast Guard District Commander (or
his designated representative or the
designated representative of the Com-
mandant, as the case may be) shall
promptly examine every application
for the purpose of determining whether
the necessity for prompt action is such
as to require that the waiver be made
effective by him without reference to
the Commandant. In any case in which
it appears to the Coast Guard officer
concerned that reference of the appli-
cation to the Commandant for action
would not delay the sailing of the ves-
sel or otherwise be contrary to the in-
terest of national defense, the applica-
tion shall be so referred. In all other
cases such Coast Guard officer shall
give immediate consideration to the
application and if he reaches the con-
clusion that the urgency of the situa-
tion outweighs the marine hazard in-
volved, then such waiver shall be made
effective in regard to such vessel to the
extent and under the circumstances
specified by him.

(c) The Coast Guard officer making
such a waiver effective pursuant to
paragraph (b) of this section shall im-
mediately prepare, in triplicate, an
order setting forth the name of the ves-
sel involved, the laws (also regulations,
if any) with respect to which the waiv-
er is effective, the extent to which
compliance with such laws (also regu-
lations, if any) is waived, and the pe-
riod for which the waiver shall be effec-
tive. If practicable, one copy of this
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