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which it has a collective bargaining agree-
ment or other contract or understanding, a
notice, to be provided by the NSA, advising
the labor union or worker’s representative of
the operator’s commitments under section
202 of Executive Order No. 11246 of September
24, 1965, as amended, and shall post copies of
the notice in conspicuous places available to
employees and applicants for employment.

(d) The operator will compy with all provi-
sions of Executive Order No. 11246, as amend-
ed, and by the rules, regulations and orders
of the Secretary of Labor.

(e) The operator will furnish all informa-
tion and reports required by Executive Order
No. 11246, as amended, and by the rules, regu-
lations and orders of the Secretary of Labor,
or pursuant thereto, and will permit access
to its books, records, and accounts by the
NSA and the Secretary of Labor for purposes
of investigation to ascertain compliance
with such rules, regulations and orders.

(f) In the event of the operator’s non-
compliance with the nondiscrimination
clauses of this agreement or with any of such
rules, regulations or orders, this agreement
may be cancelled, terminated or suspended
in whole or in part, and the operator may be
declared ineligible for further Government
contracts in accordance with procedures au-
thorized in Executive Order No. 11246, as
amended, and such other sanctions may be
imposed and remedies invoked as provided in
Executive Order No. 11246, as amended, or by
rule, regulation or order of the Secretary of
Labor, or as otherwise provided by law.

(g) The operator will include the provisions
of this paragraph in every subcontract or
purchase order unless exempted by rules,
regulations or orders of the Secretary of
Labor issued pursuant to section 204 of Exec-
utive Order No. 11246, as amended, so that
such provisions will be binding upon each
subcontractor or vendor. The operator will
take such action with respect to any sub-
contract or purchase order as the NSA may
direct as a means of enforcing such provi-
sions, including sanctions for noncompli-
ance: Provided, however, That in the event
the operator becomes involved in or is
threatened with litigation with a sub-
contractor or vendor as a result of such di-
rection by the NSA, the operator may re-
quest the United States to enter into such
litigation to protect the interests of the
United States.

Art. 14. Officials not to benefit. No persons
elected or appointed as members of or dele-
gates to Congress, themselves or by any
other persons in trust for them, or for their
use or account shall hold or enjoy this agree-
ment in whole or in part, except as provided
in Section 433, Title 18, United States Code.
The operator shall not employ any member
of Congress, either with or without com-
pensation, as an attorney, agent, officer or
director.

Art. 15. Right of Controller General to exam-
ine books and records. The Controller General
of the United States or any of his duly au-
thorized representatives shall have access to
and the right to examine any pertinent
books, documents, papers and records of the
operator or any of its subcontractors en-
gaged in the performance of the work under
this agreement.

Art. 16. Renegotiation. This agreement shall
be deemed to contain all the provisions re-
quired by section 104 of the Renegotiation
Act of 1951. The operator shall, in compli-
ance with said section 104, insert the provi-
sions of this paragraph in each subcontract
and purchase order made or issued in carry-
ing out this agreement.

Art. 17. Headnotes. The use of headnotes at
the beginning of the articles of this agree-
ment is for the purpose of description only
and shall not be construed as limiting or in
any other manner affecting the substance of
the articles themselves.

SCHEDULE A—TERMINAL OPERATING
CONTRACT

Description of Terminal(s) and the agreed
minimum dollars per month for each.

[44 FR 9384, Feb. 13, 1979. Redesignated at 45
FR 44587, July 1, 1980, and amended at 46 FR
36710, July 15, 1981]
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§ 349.1 Purpose.
This part prescribes regulations im-

plementing section 302, Merchant Ma-
rine Act, 1936 (Act), as amended (46
App. U.S.C. 1132), added by section 10 of
Pub. L. 104–239, the Maritime Security
Act of 1996. These regulations provide
the procedures by which the Maritime
Administration (MARAD), under au-
thority delegated by the Secretary of
Transportation to the Maritime Ad-
ministrator, certifies, upon applica-
tion, that certain merchant seamen are
entitled to reemployment rights and
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other benefits after completion of their
service on vessels used by the United
States for a war, armed conflict, na-
tional emergency or maritime mobili-
zation need. It also describes the form
of administrative assistance MARAD
will provide to the seamen certified.

§ 349.2 Application for certification.
Pursuant to 46 App. U.S.C. 1132, an

individual may submit an application
to MARAD not later than 45 days after
the date the individual completes the
period of employment described in
§ 349.3 of this part.

§ 349.3 Certification criteria.
The Administrator shall apply the

following criteria for certifying that an
individual merchant seaman is entitled
to reemployment rights and other ben-
efits substantially equivalent to the
rights and benefits provided by chapter
43 of title 38, United States Code, for
any member of a Reserve Component of
the Armed Forces of the United States
who is ordered to active duty. It shall
be the responsibility of each applicant
for certification to submit relevant
documentation to MARAD, Office of
Maritime Labor, Training, and Safety,
MAR–250, 400 Seventh St., S.W., Room
7302, Washington, D.C. 20590, establish-
ing that—

(a) Employment as merchant seaman.
The applicant was employed after Oc-
tober 8, 1996, in the activation or oper-
ation of a vessel—

(1) in the National Defense Reserve
Fleet maintained by MARAD under au-
thority of section 11 of the Merchant
Ship Sales Act of 1946 (50 U.S.C. App.
1744) in a period in which that vessel
was in use or being activated for use
under 50 U.S.C. App. 1744(b);

(2) that is requisitioned under section
902 of the Act (46 App. U.S.C. 1242); or

(3) that is owned, chartered, or con-
trolled by the United States and used
by the United States for a war, armed
conflict, national emergency, or mari-
time mobilization need (including for
training purposes or testing for readi-
ness and suitability for mission per-
formance).

(b) Seaman credentials. During the pe-
riod of employment described in para-
graph (a) of this section, the seaman
possessed a valid license, certificate of

registry, or merchant mariner’s docu-
ment issued under chapter 73 (as appli-
cable) of title 46, United States Code,
as required by 46 App. U.S.C. 1132(c).

(c) Additional information. If applica-
ble, periods of hospitalization, con-
valescence, illness, injury, shipwreck
or detention beyond the mariner’s con-
trol were incurred in, or aggravated
during, the performance of employ-
ment described in § 349.3(a).

§ 349.4 Decision on application.
MARAD will issue or deny certifi-

cation (accompanied by an explanation
in writing) to each applicant not later
than 20 days after receipt of an applica-
tion for certification.

§ 349.5 Reemployment rights and bene-
fits.

(a) General. An individual who is ab-
sent from a position of employment, in
the private or public (federal, state or
local government) sector, because of
temporary employment of any dura-
tion described in § 349.3(a), shall be en-
titled to reemployment rights and ben-
efits upon completion of the temporary
employment as a merchant seaman.

(b) Superior claims. Pursuant to 38
U.S.C. 4312(g), the right of a person to
reemployment shall not entitle such
person to retention preference or dis-
placement rights over any person with
a superior claim under the provisions
of title 5, United States Code, relating
to veterans and other preference eligi-
bles.

(c) Notification of employer. Any per-
son who is absent from a position of
employment by reason of service as de-
scribed in § 349.3(a) shall be entitled to
reemployment rights and benefits pro-
vided in § 349.3(e) if—

(1) The person has given advance
written or verbal notice of such service
to such person’s employer, unless giv-
ing notice is precluded by military ne-
cessity, under regulations prescribed
by the Secretary of Defense, or, under
all relevant circumstances, is impos-
sible or unreasonable, pursuant to the
provisions of 38 U.S.C. 4312(b); and

(2) The person submits an application
for reemployment with the employer
not later than 14 days after completion
of a period of service of less than 181
days, or not later than 90 days after the
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completion of a period of service great-
er than 180 days, or if submitting such
application within such period is im-
possible or unreasonable through no
fault of the person, the next first full
calendar day when submission of such
application becomes possible.

(d) Waiver of notice requirements. A
person who has not given notice, or
who fails to report or apply for employ-
ment or re-employment within the ap-
propriate period specified in paragraph
(c) of this section shall not automati-
cally forfeit such person’s entitlement
to the rights and benefits referred to in
§ 349.5(e), but shall be subject to the
rules of conduct, established by policy,
and the general practices of the em-
ployer pertaining to explanations and
discipline with respect to absence from
scheduled work. MARAD will make a
determination on the issue of whether
notice of service was required in acting
on the application for certification.

(e) Exception to reemployment rights.
An employer is not required to reem-
ploy an individual if the employer sat-
isfies the burden of proving that, pur-
suant to 38 U.S.C. 4312(d)—

(1) The employer’s circumstances
have so changed as to make such reem-
ployment impossible or unreasonable,
or such reemployment, if required,
would impose an undue hardship on the
employer, as defined in 38 U.S.C.
4303(15); or

(2) The employment which the indi-
vidual left for employment as a mer-
chant seaman was for a brief, nonrecur-
rent period and there was not at the
time of leaving such employment any
reasonable expectation that such em-
ployment would continue indefinitely
or for a significant period.

(f) Reemployment benefits. An individ-
ual certified by MARAD to be entitled
to reemployment shall also be entitled
to other ‘‘benefits of employment’’
(other than wages or salary for work
performed), as defined in 38 U.S.C.
4303(2), that would have accrued to that
individual by reason of an employment
contract or agreement or an employer
policy, plan or practice and includes
rights and benefits under a pension
plan, a health plan, an employee stock
ownership plan, insurance coverage and
awards, bonuses, severance pay, supple-
mental unemployment and benefits,

vacations and the opportunity to select
work hours or location of employment.

(g) Reemployment position. (1) An indi-
vidual certified by MARAD as being en-
titled to reemployment shall be
promptly reemployed by the former
employer, according to the order of pri-
ority specified in 38 U.S.C. 4313(a), after
submitting an application for reem-
ployment. The three categories of pri-
ority, in ascending order, are for a mer-
chant seaman who:

(i) Served for 90 days or less;
(ii) Served for more than 90 days; or
(iii) Has a disability incurred in, or

aggravated during, the performance of
such merchant service.

(2) For a person with such service re-
lated disability, the employer shall
make ‘‘reasonable efforts’’, as defined
in 38 U.S.C. 4303(10), ‘‘to accommodate
the disability’’ to allow that person to
be employed in the position that would
have been occupied had the employ-
ment with the employer been continu-
ous, or in the position in which em-
ployed on the date service began as a
merchant seaman, and if that person is
‘‘not qualified’’ for either position, in a
substantially equivalent position, as
specified in 38 U.S.C. 4313 (a)(3) and
(a)(4).

§ 349.6 Enforcement.
MARAD shall provide administrative

assistance to any individual certified
to be entitled to reemployment rights
and benefits pursuant to chapter 43 of
title 38, United States Code, made ap-
plicable by 46 App. U.S.C. 1132(a) and
these regulations, who alleges in writ-
ing to MARAD the failure, refusal, or
imminent failure or refusal of an em-
ployer to grant such rights or other
benefits. The complaint must be sent
to MARAD at the address in § 349.3.
Such complaint may be in any format
and shall include the name and address
of the employer against whom the com-
plaint is filed and a summary of the al-
legations that form the basis for the
complaint. MARAD will review, inves-
tigate and attempt to resolve the com-
plaint by taking one or more of the fol-
lowing actions:

(a) Consultation with claimant.
MARAD will communicate with the in-
dividual filing the complaint, in writ-
ing and/or by telephone or other

VerDate 12-JAN-99 11:40 Jan 16, 1999 Jkt 179185 PO 00000 Frm 00311 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\179185T.XXX pfrm01 PsN: 179185T



318

46 CFR Ch. II (10–1–98 Edition)§ 349.6

means, to provide assistance in pursu-
ing reemployment rights and benefits
with the employer.

(b) Employer contact. MARAD may
contact the employer and attempt to
resolve the complaint to the mutual
satisfaction of the complainant and the
employer.

(c) Consultation with Department of
Labor. If attempts by MARAD to re-
solve the complaint are unsuccessful,
MARAD may seek advice on the mat-
ter from the U.S. Department of Labor.

(d) Referral to Attorney General or
Merit Systems Protection Board. MARAD
will notify the complainant of an un-
successful effort to resolve a com-
plaint. Pursuant to 38 U.S.C. 4323 and
4324, if the complainant so requests,
MARAD will refer to the Attorney
General a complaint relating to a pri-
vate or State employer, or to the Merit
Systems Protection Board, for litiga-
tion, a complaint relating to a Federal
executive agency employer.
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