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SUBCHAPTER B—REGULATIONS AFFECTING MARITIME CAR-
RIERS, OCEAN FREIGHT FORWARDERS, MARINE TERMINAL
OPERATIONS, PASSENGER VESSELS, TARIFFS AND SERVICE
CONTRACTS

PART 510—LICENSING OF OCEAN
FREIGHT FORWARDERS

Subpart A—General
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AUTHORITY: 5 U.S.C. 553; 31 U.S.C. 9701; 46
U.S.C. app. 1702, 1707, 1709, 1710, 1712, 1714,
1716, and 1718; 21 U.S.C. 862.

SOURCE: 49 FR 36297, Sept. 14, 1984, unless
otherwise noted.

Subpart A—General

§ 510.1 Scope.
(a) This part sets forth regulations

providing for the licensing as ocean
freight forwarders of persons, including
individuals, corporations and partner-
ships, who wish to carry on the busi-
ness of freight forwarding. This part
also prescribes the bonding require-
ments and the duties and responsibil-

ities of ocean freight forwarders, regu-
lations concerning practices of freight
forwarders and common carriers, and
the grounds and procedures for revoca-
tion and suspension of licenses.

(b) Information obtained under this
part is used to determine the qualifica-
tions of freight forwarders and their
compliance with shipping statutes and
regulations. Failure to follow the pro-
visions of this part may result in de-
nial, revocation or suspension of a
freight forwarder license. Persons oper-
ating without the proper license may
be subject to civil penalties not to ex-
ceed $5,000 for each such violation un-
less the violation is willfully and
knowingly committed, in which case
the amount of the civil penalty may
not exceed $25,000 for each violation;
for other violations of the provisions of
this part, the civil penalties range from
$5,000 to $25,000 for each violation (46
U.S.C. app. 1712). Each day of a con-
tinuing violation shall constitute a
separate violation.

§ 510.2 Definitions.

The terms used in this part are de-
fined as follows:

(a) Act means the Shipping Act of
1984 (46 U.S.C. app. 1701–1720).

(b) Beneficial interest includes a lien
or interest in or right to use, enjoy,
profit, benefit, or receive any advan-
tage, either proprietary or financial,
from the whole or any part of a ship-
ment of cargo where such interest
arises from the financing of the ship-
ment or by operation of law, or by
agreement, express or implied. The
term beneficial interest shall not include
any obligation in favor of a freight for-
warder arising solely by reason of the
advance of out-of-pocket expenses in-
curred in dispatching a shipment.

(c) Branch office means any office es-
tablished by or maintained by or under
the control of a licensee for the pur-
pose of rendering freight forwarding
services, which office is located at an
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address different from that of the li-
censee’s designated home office. This
term does not include a separately in-
corporated entity.

(d) Brokerage refers to payment by a
common carrier to an ocean freight
broker for the performance of services
as specified in paragraph (m) of this
section.

(e) Common carrier means any person
holding itself out to the general public
to provide transportation by water of
passengers or cargo between the United
States and a foreign country for com-
pensation that:

(1) Assumes responsibility for the
transportation from the port or point
of receipt to the port or point of des-
tination, and

(2) Utilizes, for all or part of that
transportation, a vessel operating on
the high seas or the Great Lakes be-
tween a port in the United States and
a port in a foreign country.

(f) Compensation means payment by a
common carrier to a freight forwarder
for the performance of services as spec-
ified in § 510.23(c) of this part.

(g) Freight forwarding fee means
charges billed by a freight forwarder to
a shipper, consignee, seller, purchaser,
or any agent thereof, for the perform-
ance of freight forwarding services.

(h) Freight forwarding services refers
to the dispatching of shipments on be-
half of others, in order to facilitate
shipment by a common carrier, which
may include, but are not limited to,
the following:

(1) Ordering cargo to port;
(2) Preparing and/or processing ex-

port declarations;
(3) Booking, arranging for or con-

firming cargo space;
(4) Preparing or processing delivery

orders or dock receipts;
(5) Preparing and/or processing ocean

bills of lading;
(6) Preparing or processing consular

documents or arranging for their cer-
tification;

(7) Arranging for warehouse storage;
(8) Arranging for cargo insurance;
(9) Clearing shipments in accordance

with United States Government export
regulations;

(10) Preparing and/or sending advance
notifications of shipments or other

documents to banks, shippers, or con-
signees, as required;

(11) Handling freight or other monies
advanced by shippers, or remitting or
advancing freight or other monies or
credit in connection with the dispatch-
ing of shipments;

(12) Coordinating the movement of
shipments from origin to vessel; and

(13) Giving expert advice to exporters
concerning letters of credit, other doc-
uments, licenses or inspections, or on
problems germane to the cargoes’ dis-
patch.

(i) From the United States means
oceanborne export commerce from the
United States, its Territories, or pos-
sessions to foreign countries.

(j) Licensee is any person licensed by
the Federal Maritime Commission as
an ocean freight forwarder.

(k) Non-vessel-operating common car-
rier means a common carrier that does
not operate the vessels by which the
ocean transportation is provided, and
is a shipper in its relationship with an
ocean common carrier.

(l) Ocean common carrier means a ves-
sel-operating common carrier but the
term does not include one engaged in
ocean transportation by ferry boat or
ocean tramp.

(m) Ocean freight broker is an entity
which is engaged by a carrier to secure
cargo for such carrier and/or to sell or
offer for sale ocean transportation
services and which holds itself out to
the public as one who negotiates be-
tween shipper or consignee and carrier
for the purchase, sale, conditions and
terms of transportation.

(n) Ocean freight forwarder means a
person in the United States that:

(1) Dispatches shipments from the
United States via common carriers and
books or otherwise arranges space for
those shipments on behalf of shippers;
and

(2) Processes the documentation or
performs related activities incident to
those shipments.

(o) Principal, except as used in Surety
Bond Form FMC 59, Rev., refers to the
shipper, consignee, seller, or purchaser
of property, and to anyone acting on
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behalf of such shipper, consignee, sell-
er, or purchaser of property, who em-
ploys the services of a licensee to fa-
cilitate the ocean transportation of
such property.

(p) Reduced forwarding fees means
charges to a principal for forwarding
services that are below the licensee’s
usual charges for such services.

(q) Shipment means all of the cargo
carried under the terms of a single bill
of lading.

(r) Shipper means an owner or person
for whose account the ocean transpor-
tation of cargo is provided or the per-
son to whom delivery is to be made.

(s) Small shipment refers to a single
shipment sent by one consignor to one
consignee on one bill of lading which
does not exceed the underlying com-
mon carrier’s minimum charge rule.

(t) Special contract is a contract for
freight forwarding services which pro-
vides for a periodic lump sum fee.

(u) United States includes the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mari-
anas, and all other United States terri-
tories and possessions.

§ 510.3 License; when required.

Except as otherwise provided in this
part, a person must hold a valid ocean
freight forwarder license in order to
perform freight forwarding services,
and, except as provided in § 510.4, no
person shall perform, or hold out to
perform, such services unless such per-
son holds a valid license issued by the
Commission to engage in such busi-
ness. A separate license is required for
each branch office that is separately
incorporated.

§ 510.4 License; when not required.

A license is not required in the fol-
lowing circumstances:

(a) Shipper. Any person whose pri-
mary business is the sale of merchan-
dise may, without a license, dispatch
and perform freight forwarding services
on behalf of its own shipments, or on
behalf of shipments or consolidated
shipments of a parent, subsidiary, affil-
iate, or associated company. Such per-
son shall not receive compensation
from the common carrier for any serv-

ices rendered in connection with such
shipments.

(b) Employee or branch office of li-
censed forwarder. An individual em-
ployee or unincorporated branch office
of a licensed ocean freight forwarder is
not required to be licensed in order to
act solely for such licensee, but each li-
censed ocean freight forwarder will be
held strictly responsible hereunder for
the acts or omissions of any of its em-
ployees rendered in connection with
the conduct of the business.

(c) Common carrier. A common car-
rier, or agent thereof, may perform
ocean freight forwarding services with-
out a license only with respect to cargo
carried under such carrier’s own bill of
lading. Charges for such forwarding
services shall be assessed in conform-
ance with the carrier’s published tariffs
on file with the Commission.

(d) Ocean freight brokers. An ocean
freight broker is not required to be li-
censed to perform those services speci-
fied in § 510.2(m).

Subpart B—Eligibility and Proce-
dure for Licensing; Bond Re-
quirements

§ 510.11 Basic requirements for licens-
ing; eligibility.

(a) Necessary qualifications. To be eli-
gible for an ocean freight forwarder’s
license, the applicant must dem-
onstrate to the Commission that:

(1) It possesses the necessary experi-
ence, that is, its qualifying individual
has a minimum of three (3) years expe-
rience in ocean freight forwarding du-
ties in the United States, and the nec-
essary character to render forwarding
services; and

(2) It has obtained and filed with the
Commission a valid surety bond in con-
formance with § 510.14.

(b) Qualifying individual. The follow-
ing individuals must qualify the appli-
cant for a license:

(1) Sole proprietorship— The applicant
sole proprietor.

(2) Partnership— At least one of the
active managing partners, but all part-
ners must execute the application.

(3) Corporation— At least one of the
active corporate officers.

(c) Affiliates of forwarders. An inde-
pendently qualified applicant may be
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granted a separate license to carry on
the business of forwarding even though
it is associated with, under common
control with, or otherwise related to
another ocean freight forwarder
through stock ownership or common
directors or officers, if such applicant
submits: (1) A separate application and
fee, and (2) a valid surety bond in the
form and amount prescribed under
§ 510.14. The proprietor, partner or offi-
cer who is the qualifying individual of
one active licensee shall not also be
designated the qualifying proprietor,
partner or officer of an applicant for
another ocean freight forwarder li-
cense.

(d) Common carrier. A common carrier
or agent thereof which meets the re-
quirements of this part may be licensed
to dispatch shipments moving on other
than such carrier’s own bill of lading
subject to the provisions of § 510.23(g).

[49 FR 36297, Sept. 14, 1984; 49 FR 38544, Oct.
1, 1984]

§ 510.12 Application for license.
(a) Application and forms. (1) Any per-

son who wishes to obtain a license to
carry on the business of forwarding
shall submit, in duplicate, to the Direc-
tor of the Commission’s Bureau of Tar-
iffs, a completed application Form
FMC–18 Rev. (Application for a License
as an Ocean Freight Forwarder) and a
completed anti-rebate certification in
the format prescribed under § 510.25.
Copies of Form FMC–18 Rev. may be
obtained from the Director, Bureau of
Tariffs, Federal Maritime Commission,
Washington, DC 20573, or from any of
the Commission’s offices at other loca-
tions. Notice of filing of such applica-
tion shall be published in the FEDERAL
REGISTER and shall state the name and
address of the applicant. If the appli-
cant is a corporation or partnership,
the names of the officers or partners
thereof shall be published.

(2) An individual who is applying for
a license in his or her own name must
complete the following certification.

I. lll (Name) lll, certify under pen-
alty of perjury under the laws of the United
States, that I have not been convicted, after
September 1, 1989, of any Federal or State of-
fense involving the distribution or possession
of a controlled substance, or that if I have
been so convicted, I am not ineligible to re-

ceive Federal benefits, either by court order
or operation of law, pursuant to 21 U.S.C. 862.

(b) Fee. The application shall be ac-
companied by a money order, certified
check or cashier’s check in the amount
of $778 made payable to the Federal
Maritime Commission.

(c) Rejection. Any application which
appears upon its face to be incomplete
or to indicate that the applicant fails
to meet the licensing requirements of
the Shipping Act of 1984, or the Com-
mission’s regulations, shall be returned
by certified U.S. mail to the applicant
without further processing, together
with an explanation of the reason(s) for
rejection, and the application fee shall
be refunded in full. All other applica-
tions will be assigned an application
number, and each applicant will be no-
tified of the number assigned to its ap-
plication. Persons who have had their
applications returned may reapply for
a license at any time thereafter by sub-
mitting a new application, together
with the full application fee.

(d) Investigation. Each applicant shall
be investigated in accordance with
§ 510.13.

(e) Changes in fact. Each applicant
and each licensee shall submit to the
Commission, in duplicate, an amended
Form FMC–18 Rev. advising of any
changes in the facts submitted in the
original application, within thirty (30)
days after such change(s) occur. In the
case of an application for a license, any
unreported change may delay the proc-
essing and investigation of the applica-
tion and may result in rejection or de-
nial of the application. No fee is re-
quired when reporting changes to an
application for initial license under
this section.

[49 FR 36297, Sept. 14, 1984, as amended at 55
FR 42194, Oct. 18, 1990; 59 FR 59171, Nov. 16,
1994; 62 FR 6132, Feb. 11, 1997; 63 FR 50536,
Sept. 22, 1998]

EFFECTIVE DATE NOTE: At 63 FR 50536,
Sept. 22, 1998, § 510.12(b) was revised, effective
Nov. 2, 1998. For the convenience of the user,
the superseded text is set forth as follows:

§ 510.12 Application for license.

* * * * *

(b) Fee. The application shall be accom-
panied by a money order, certified check or
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cashier’s check in the amount of $687 made
payable to the Federal Maritime Commission.

* * * * *

§ 510.13 Investigation of applicants.
The Commission shall conduct an in-

vestigation of the applicant’s qualifica-
tions for a license. Such investigations
may address:

(a) The accuracy of the information
submitted in the application;

(b) The integrity and financial re-
sponsibility of the applicant;

(c) The character of the applicant
and its qualifying individual; and

(d) The length and nature of the
qualifying individual’s experience in
handling freight forwarding duties.

§ 510.14 Surety bond requirements.
(a) Form and amount. No license shall

be issued to an applicant who does not
have a valid surety bond (FMC–59 Rev.)
on file with the Commission in the
amount of $30,000. The amount of such
bond shall be increased by $10,000 for
each of the applicant’s unincorporated
branch offices. Bonds must be issued by
a surety company found acceptable by
the Secretary of the Treasury. Surety
Bond Form FMC–59 Rev. can be ob-
tained in the same manner as Form
FMC–18 Rev. under § 510.12(a).

(b) Filing of bond. Upon notification
by the Commission by certified U.S.
mail that the applicant has been ap-
proved for licensing, the applicant
shall file with the Director of the Com-
mission’s Bureau of Tariffs, a surety
bond in the form and amount pre-
scribed in § 510.14(a). No license will be
issued until the Commission is in re-
ceipt of a valid surety bond from the
applicant. If more than six (6) months
elapse between issuance of the notifica-
tion of qualification and receipt of the
surety bond, the Commission shall, at
its discretion, undertake a supple-
mentary investigation to determine
the applicant’s continued qualification.
The fee for such supplementary inves-
tigation shall be $224 payable by money
order, certified check or cashier’s
check to the Federal Maritime Commis-
sion. Should the applicant not file the
requisite surety bond within two years
of notification, the Commission will
consider the application to be invalid.

(c) Branch offices. A new surety bond,
or rider to the existing bond, increas-
ing the amount of the bond in accord-
ance with § 510.14(a), shall be filed with
the Commission prior to the date the
licensee commences operation of any
branch office. Failure to adhere to this
requirement may result in revocation
of the license.

(d) Termination of bond. No license
shall remain in effect unless a valid
surety bond is maintained on file with
the Commission. Upon receipt of notice
of termination of a surety bond, the
Commission shall notify the concerned
licensee by certified U.S. mail, at its
last known address, that the Commis-
sion shall, without hearing or other
proceeding, revoke the license as of the
termination date of the bond, unless
the licensee shall have submitted a
valid replacement surety bond before
such termination date. Replacement
surety bonds must bear an effective
date no later than the termination
date of the expiring bond.

[49 FR 36297, Sept. 14, 1984, as amended at 59
FR 59171, Nov. 16, 1994; 63 FR 50536, Sept. 22,
1998]

EFFECTIVE DATE NOTE: At 63 FR 50536,
Sept. 22, 1998, the penultimate sentence in
§ 510.14(b) was revised, effective Nov. 2, 1998.
For the convenience of the user, the super-
seded text is set forth as follows:

§ 510.14 Surety bond requirements.

* * * * *

(b) * * * The fee for such supplementary in-
vestigation shall be $213 payable by money
order, certified check or cashier’s check to
the Federal Maritime Commission. * * *

* * * * *

§ 510.15 Denial of license.
If the Commission determines, as a

result of its investigation, that the ap-
plicant:

(a) Does not possess the necessary ex-
perience or character to render for-
warding services;

(b) Has failed to respond to any law-
ful inquiry of the Commission; or

(c) Has made any willfully false or
misleading statement to the Commis-
sion in connection with its application,
A letter of intent to deny the applica-
tion shall be sent to the applicant by
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certified U.S. mail, stating the rea-
son(s) why the Commission intends to
deny the application. If the applicant
submits a written request for hearing
on the proposed denial within twenty
(20) days after receipt of notification,
such hearing shall be granted by the
Commission pursuant to its Rules of
Practice and Procedure contained in
part 502 of this chapter. Otherwise, de-
nial of the application will become ef-
fective and the applicant shall be so
notified by certified U.S. mail. Civil
penalties for violations of the Act or
any Commission order, rule or regula-
tion may be assessed in accordance
with subpart W of part 502 of this chap-
ter in any proceeding on the proposed
denial of a license or may be com-
promised for any such violation when a
proceeding has not been instituted.

[49 FR 36297, Sept. 14, 1984, as amended at 58
FR 27213, May 7, 1993]

§ 510.16 Revocation or suspension of
license.

(a) Grounds for revocation. Except for
the automatic revocation for termi-
nation of a surety bond under
§ 510.14(d), or as provided in § 510.14(c), a
license may be revoked or suspended
after notice and hearing for any of the
following reasons:

(1) Violation of any provision of the
Act, or any other statute or Commis-
sion order or regulation related to car-
rying on the business of forwarding;

(2) Failure to respond to any lawful
order or inquiry by the Commission;

(3) Making a willfully false or mis-
leading statement to the Commission
in connection with an application for a
license or its continuance in effect;

(4) Where the Commission determines
that the licensee is not qualified to
render freight forwarding services;

(5) Failure to honor the licensee’s fi-
nancial obligations to the Commission,
such as for civil penalties assessed or
agreed to in a settlement agreement
under subpart W of part 502 of this
chapter; or

(6) Failure to file an anti-rebate cer-
tification as required by § 510.25 and
part 582 of this chapter. Any licensed
freight forwarder who fails to file an
anti-rebate certification will be noti-
fied by FEDERAL REGISTER publication
and by certified mail that if within

forty-five (45) days from the date the
certified notice is mailed the licensee
does not either establish that the re-
quired anti-rebate certification was
filed in accordance with § 510.25 and
part 582 of this chapter or file the re-
quired anti-rebate certification, its li-
cense will be suspended until such time
as it is reinstated by the Commission
after an anti-rebate certification is
filed. The license of any freight for-
warder who files an anti-rebate certifi-
cation after December 31 but before the
end of the forty-five (45) days notice pe-
riod will not be suspended; however,
the licensee will be subject to civil pen-
alties as provided in part 582 of this
chapter. After the forty-five (45) days,
any licensee that still does not have an
anti-rebate certification on file with
the Commission will be notified by
FEDERAL REGISTER publication and cer-
tified mail, return receipt requested,
that its license has been suspended.

(b) Civil penalties. As provided for in
subpart W of part 502 of this chapter,
civil penalties for violations of the Act
or any Commission order, rule, or regu-
lation may be assessed in any proceed-
ing to revoke or suspend a license and
may be compromised when such a pro-
ceeding has not been instituted.

(c) Notice of revocation. The Commis-
sion shall publish in the FEDERAL REG-
ISTER a notice of each revocation.

[49 FR 36297, Sept. 14, 1984, as amended at 55
FR 35318, Aug. 29, 1990; 57 FR 39623, Sept. 1,
1992; 58 FR 27213, May 7, 1993]

§ 510.17 Application after revocation
or denial.

Whenever a license has been revoked
or an application has been denied be-
cause the Commission has found the li-
censee or applicant to be not qualified
to render forwarding services, any fur-
ther application within 3 years of the
date of the most recent conduct on
which the Commission’s notice of rev-
ocation or denial was based, made by
such former licensee or applicant or by
another applicant employing the same
qualifying individual or controlled by
persons on whose conduct the Commis-
sion based its determination for rev-
ocation or denial, shall be reviewed di-
rectly by the Commission.
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§ 510.18 Issuance and use of license.
(a) Qualification necessary for issuance.

The Commission will issue a license if
it determines, as a result of its inves-
tigation, that the applicant possesses
the necessary experience and character
to render forwarding services and has
filed the required surety bond.

(b) To whom issued. The Commission
will issue a license only in the name of
the applicant, whether the applicant be
a sole proprietorship, a partnership, or
a corporation, and the license will be
issued to only one legal entity. A li-
cense issued to a sole proprietor doing
business under a trade name shall be in
the name of the sole proprietor, indi-
cating the trade name under which the
licensee will be conducting business.
Only one license shall be issued to any
applicant regardless of the number of
names under which such applicant may
be doing business.

(c) Use limited to named licensee. Ex-
cept as otherwise provided in this part,
such license is limited exclusively to
use by the named licensee and shall not
be transferred without approval to an-
other person.

§ 510.19 Changes in organization.
(a) The following changes in an exist-

ing licensee’s organization require
prior approval of the Commission:

(1) Transfer of a corporate license to
another person;

(2) Change in ownership of an individ-
ual proprietorship;

(3) Addition of one or more partners
to a licensed partnership;

(4) Change in the business structure
of a licensee from or to a sole propri-
etorship, partnership, or corporation,
whether or not such change involves a
change in ownership;

(5) Any change in a licensee’s name;
or

(6) Change in the identity or status of
the designated qualifying individual,
except as discussed in paragraphs (b)
and (c) of this section.

(b) Operation after death of sole propri-
etor. In the event the owner of a li-
censed sole proprietorship dies, the li-
censee’s executor, administrator,
heir(s), or assign(s) may continue oper-
ation of such proprietorship solely with
respect to shipments for which the de-
ceased sole proprietor had undertaken

to act as an ocean freight forwarder
pursuant to the existing license, if the
death is reported within thirty (30)
days to the Commission and to all prin-
cipals for whom services on such ship-
ments are to be rendered. The accept-
ance or solicitation of any other ship-
ments is expressly prohibited until a
new license has been issued. Applica-
tions for a new license by the said ex-
ecutor, administrator, heir(s), or as-
sign(s) shall be made on Form FMC–18
Rev., and shall be accompanied by the
transfer fee set forth in paragraph (e)
of this section.

(c) Operation after retirement, resigna-
tion, or death of qualifying individual.
When a partnership or corporation has
been licensed on the basis of the quali-
fications of one or more of the partners
or officers thereof, and such qualifying
individual(s) shall no longer serve in a
full-time, active capacity with the
firm, the licensee shall report such
change to the Commission within thir-
ty (30) days. Within the same 30-day pe-
riod, the licensee shall furnish to the
Commission the name(s) and detailed
ocean freight forwarding experience of
other active managing partner(s) or of-
ficer(s) who may qualify the licensee.
Such qualifying individual(s) must
meet the applicable requirements set
forth in § 510.11(a) of this part. The li-
censee may continue to operate as an
ocean freight forwarder while the Com-
mission investigates the qualifications
of the newly designated partner or offi-
cer.

(d) Incorporation of branch office. In
the event a licensee’s validly operating
branch office undergoes incorporation
as a separate entity, the licensee may
continue to operate such office pending
receipt of a separate license, provided
that:

(1) The separately incorporated en-
tity applies to the Commission for its
own license within ten (10) days after
incorporation, and

(2) The continued operation of the of-
fice is carried on as a bona fide branch
office of the licensee, under its full
control and responsibility, and not as
an operation of the separately incor-
porated entity.

(e) Application form and fee. Applica-
tions for Commission approval of sta-
tus changes or for license transfers
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under paragraph (a) of this section
shall be filed in duplicate with the Di-
rector, Bureau of Tariffs, Certification
and Licensing (‘‘BTCL’’), Federal Mari-
time Commission, on form FMC–18
Rev., together with a processing fee of
$362, made payable by money order,
certified check or cashier’s check to
the Federal Maritime Commission.
Should a personal check not be hon-
ored when presented for payment, the
processing of the application shall be
suspended until the processing fee is
paid.

(f) Acquisition of one or more additional
licensees. In the event a licensee ac-
quires one or more additional licens-
ees, for the purpose of merger, consoli-
dation, or control, the acquiring li-
censee shall advise the Commission of
such change within thirty days after
such change occurs by submitting in
duplicate, an amended Form FMC–18,
Rev. No application fee is required
when reporting this change.

[49 FR 36297, Sept. 14, 1984, as amended at 57
FR 40129, Sept. 2, 1992; 59 FR 59171, Nov. 16,
1994; 63 FR 50536, Sept. 22, 1998]

EFFECTIVE DATE NOTE: At 63 FR 50536,
Sept. 22, 1998, the first sentence of § 510.19(e)
was revised, effective Nov. 2, 1998. For the
convenience of the user, the superseded text
is set forth as follows:

§ 510.19 Changes in organization.

* * * * *

(e) Application form and fee. Applications
for Commission approval of status changes
or for license transfers under paragraph (a)
of this section shall be filed in duplicate
with the Director, Bureau of Tariffs, Certifi-
cation and Licensing, Federal Maritime
Commission, on form FMC–18 Rev., together
with a processing fee of $365, made payable
by money order, certified check or cashier’s
check to the Federal Maritime Commission.
* * *

* * * * *

Subpart C—Duties and Respon-
sibilities of Freight Forwarders;
Forwarding Charges; Reports
to Commission

§ 510.21 General duties.
(a) License; name and number. Each li-

censee shall carry on the business of

forwarding only under the name in
which its license is issued and only
under its license number as assigned by
the Commission. Wherever the licens-
ee’s name appears on shipping docu-
ments, its FMC license number shall
also be included.

(b) Stationery and billing forms; notice
of shipper affiliation. (1) The name and
license number of each licensee shall
be permanently imprinted on the li-
censee’s office stationery and billing
forms. The Commission may tempo-
rarily waive this requirement for good
cause shown if the licensee rubber
stamps or types its name and FMC li-
cense number on all papers and in-
voices concerned with any forwarding
transaction.

(2) When a licensee is a shipper or
seller of goods in international com-
merce or affiliated with such an entity,
the licensee shall have the option of: (i)
Identifying itself as such and/or, where
applicable, listing its affiliates on its
office stationery and billing forms, or
(ii) including the following notice on
such items:

This company is a shipper or seller of goods
in international commerce or is affiliated
with such an entity. Upon request, a general
statement of its business activities and those
of its affiliates, along with a written list of
the names of such affiliates, will be provided.

(c) Use of license by others; prohibition.
No licensee shall permit its license or
name to be used by any person who is
not a bona fide individual employee of
the licensee. Unincorporated branch of-
fices of the licensee may use the li-
cense number and name of the licensee
if such branch offices: (1) Have been re-
ported to the Commission in writing;
and (2) are covered by an increased
bond in accordance with § 510.14(c).

(d) Arrangements with forwarders
whose licenses have been revoked. Unless
prior written approval from the Com-
mission has been obtained, no licensee
shall, directly or indirectly:

(1) Agree to perform forwarding serv-
ices on export shipments as an associ-
ate, correspondent, officer, employee,
agent, or sub-agent of any person
whose license has been revoked or sus-
pended pursuant to § 510.16;

(2) Assist in the furtherance of any
forwarding business of such person;
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(3) Share forwarding fees or freight
compensation with any such person; or

(4) Permit any such person, directly
or indirectly, to participate, through
ownership or otherwise, in the control
or direction of the freight forwarding
business of the licensee.

(e) Arrangements with unauthorized
persons. No licensee shall enter into an
agreement or other arrangement (ex-
cluding sales agency arrangements not
prohibited by law or this part) with an
unlicensed person so that any resulting
fee, compensation, or other benefit in-
ures to the benefit of the unlicensed
person. When a licensee is employed for
the transaction of forwarding business
by a person who is not the person re-
sponsible for paying the forwarding
charges, the licensee shall also trans-
mit to the person paying the forward-
ing charges a copy of its invoice for
services rendered.

(f) False or fraudulent claims, false in-
formation. No licensee shall prepare or
file or assist in the preparation or fil-
ing of any claim, affidavit, letter of in-
demnity, or other paper or document
concerning a forwarding transaction
which it has reason to believe is false
or fraudulent, nor shall any such li-
censee knowingly impart to a prin-
cipal, common carrier or other person,
false information relative to any for-
warding transaction.

(g) Response to requests of Commission.
Upon the request of any authorized
representative of the Commission, a li-
censee shall make available promptly
for inspection or reproduction all
records and books of account in con-
nection with its forwarding business,
and shall respond promptly to any law-
ful inquiries by such representative.

(h) Policy against rebates. The follow-
ing declaration shall appear on all in-
voices submitted to principals:

(Name of firm) has a policy against payment,
solicitation, or receipt of any rebate, di-
rectly or indirectly, which would be unlawful
under the United States Shipping Act of 1984.

§ 510.22 Forwarder and principal; fees.
(a) Compensation or fee sharing. No li-

censee shall share, directly or indi-
rectly, any compensation or freight
forwarding fee with a shipper, con-
signee, seller, or purchaser, or an
agent, affiliate, or employee thereof;

nor with any person advancing the pur-
chase price of the property or guaran-
teeing payment therefor; nor with any
person having a beneficial interest in
the shipment.

(b) Withholding information. No li-
censee shall withhold any information
concerning a forwarding transaction
from its principal.

(c) Due diligence. Each licensee shall
exercise due diligence to ascertain the
accuracy of any information it imparts
to a principal concerning any forward-
ing transaction.

(d) Errors and omissions. Each licensee
shall comply with the laws of the
United States and any involved State,
Territory, or possession thereof, and
shall assure that to the best of its
knowledge there exists no error, mis-
representation in, or omission from
any export declaration, bill of lading,
affidavit, or other document which the
licensee executes in connection with a
shipment. A licensee who has reason to
believe that its principal has not, with
respect to a shipment to be handled by
such licensee, complied with the laws
of the United States or any State,
Commonwealth or Territory thereof, or
has made any error or misrepresenta-
tion in, or omission from, any export
declaration, bill of lading, affidavit, or
other paper which the principal exe-
cutes in connection with such ship-
ment, shall advise its principal
promptly of the suspected noncompli-
ance, error, misrepresentation or omis-
sion, and shall decline to participate in
any transaction involving such docu-
ment until the matter is properly and
lawfully resolved.

(e) Express written authority. No li-
censee shall endorse or negotiate any
draft, check, or warrant drawn to the
order of its principal without the ex-
press written authority of such prin-
cipal.

(f) Receipt for cargo. Each receipt
issued for cargo by a licensee shall be
clearly identified as Receipt for Cargo
and be readily distinguishable from a
bill of lading.

(g) Invoices; documents available upon
request. A licensee may charge its prin-
cipal for services rendered. Upon re-
quest of its principal, each licensee
shall provide a complete breakout of
the components of its charges and a
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true copy of any underlying document
or bill of charges pertaining to the li-
censee’s invoice. The following notice
shall appear on each invoice to a prin-
cipal:

Upon request, we shall provide a detailed
breakout of the components of all charges
assessed and a true copy of each pertinent
document relating to these charges.

(h) Special contracts. To the extent
that special arrangements or contracts
are entered into by a licensee, the li-
censee shall not deny equal terms to
other shippers similarly situated.

(i) Reduced forwarding fees. No li-
censee shall render, or offer to render,
any freight forwarding service free of
charge or at a reduced fee in consider-
ation of receiving compensation from a
common carrier or for any other rea-
son. Exception: A licensee may perform
freight forwarding services for recog-
nized relief agencies or charitable orga-
nizations, which are designated as such
in the tariff of the common carrier,
free of charge or at reduced fees.

(j) Accounting to principal. Each li-
censee shall account to its principal(s)
for overpayments, adjustments of
charges, reductions in rates, insurance
refunds, insurance monies received for
claims, proceeds of c.o.d. shipments,
drafts, letters of credit, and any other
sums due such principal(s).

§ 510.23 Forwarder and carrier; com-
pensation.

(a) Disclosure of principal. The iden-
tity of the shipper must always be dis-
closed in the shipper identification box
on the bill of lading. The licensee’s
name many appear with the name of
the shipper, but the licensee must be
identified as the shipper’s agent.

(b) Certification required for compensa-
tion. A common carrier may pay com-
pensation to a licensee only pursuant
to such common carrier’s tariff provi-
sions. Where a common carrier’s tariff
provides for the payment of compensa-
tion, such compensation shall be paid
on any shipment forwarded on behalf of
others where the licensee has provided
a written certification as prescribed in
paragraph (c) of this section and the
shipper has been disclosed on the bill of
lading as provided for in paragraph (a)
of this section. The common carrier
shall be entitled to rely on such certifi-

cation unless it knows that the certifi-
cation is incorrect. The common car-
rier shall retain such certification for a
period of five (5) years.

(c) Form of certification. Where a li-
censee is entitled to compensation, the
licensee shall provide the common car-
rier with a signed certification which
indicates that the licensee has per-
formed the required services that enti-
tle it to compensation. The certifi-
cation shall read as follows:

The undersigned hereby certifies that nei-
ther it nor any holding company, subsidiary,
affiliate, officer, director, agent or executive
of the undersigned has a beneficial interest
in this shipment; that it is the holder of
valid FMC License No. ———, issued by the
Federal Maritime Commission and has per-
formed the following services:

(1) Engaged, booked, secured, reserved, or
contracted directly with the carrier or its
agent for space aboard a vessel or confirmed
the availability of that space; and

(2) Prepared and processed the ocean bill of
lading, dock receipt, or other similar docu-
ment with respect to the shipment.

The required certification may be
placed on one copy of the relevant bill
of lading, a summary statement from
the licensee, the licensee’s compensa-
tion invoice, or as an endorsement on
the carrier’s compensation check. Each
licensee shall retain evidence in its
shipment files that the licensee, in
fact, has performed the required serv-
ices enumerated on the certification.

(d) Compensation pursuant to tariff
provisions. No licensee, or employee
thereof, shall accept compensation
from a common carrier which is dif-
ferent than that specifically provided
for in the carrier’s effective tariff(s)
lawfully on file with the Commission.
No conference or group of common car-
riers shall deny in the export com-
merce of the United States compensa-
tion to an ocean freight forwarder or
limit that compensation to less than a
reasonable amount.

(e) Compensation; services performed by
underlying carrier; exemptions. No li-
censee shall charge or collect com-
pensation in the event the underlying
common carrier, or its agent, has, at
the request of such licensee, performed
any of the forwarding services set forth
in § 510.2(h) unless such carrier or agent
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is also a licensee, or unless no other li-
censee is willing and able to perform
such services.

(f) Duplicative compensation. A com-
mon carrier shall not pay compensa-
tion for the services described in
§ 510.23(c) more than once on the same
shipment.

(g) Licensed non-vessel-operating com-
mon carriers; compensation. (1) A non-
vessel-operating common carrier or
person related thereto licensed under
this part may collect compensation
when, and only when, the following
certification is made together with the
certification required under paragraph
(c) of this section:

The undersigned certifies that neither it nor
any related person has issued a bill of lading
or otherwise undertaken common carrier re-
sponsibility as a non-vessel-operating com-
mon carrier for the ocean transportation of
the shipment covered by this bill of lading.

(2) Whenever a person acts in the ca-
pacity of a non-vessel-operating com-
mon carrier as to any shipment, such
person shall not collect compensation,
nor shall any underlying ocean com-
mon carrier pay compensation to such
person for such shipment.

(h) A freight forwarder may not re-
ceive compensation from a common
carrier with respect to any shipment in
which the forwarder has a beneficial in-
terest or with respect to any shipment
in which any holding company, subsidi-
ary, affiliate, officer, director, agent,
or executive of such forwarder has a
beneficial interest.

[49 FR 36297, Sept. 14, 1984; 49 FR 38544, Oct.
1, 1984; 57 FR 40131, Sept. 2, 1992]

§ 510.24 Records required to be kept.
Each licensee shall maintain in an

orderly and systematic manner, and
keep current and correct, all records
and books of account in connection
with its business of forwarding. These
records must be kept in the United
States in such manner as to enable au-
thorized Commission personnel to read-
ily determine the licensee’s cash posi-
tion, accounts receivable and accounts
payable. The licensee must maintain
the following records for a period of
five years:

(a) General financial data. A current
running account of all receipts and dis-

bursements, accounts receivable and
payable, and daily cash balances, sup-
ported by appropriate books of ac-
count, bank deposit slips, cancelled
checks, and monthly reconciliation of
bank statements.

(b) Types of services by shipment. A
separate file shall be maintained for
each shipment. Each file shall include
a copy of each document prepared,
processed, or obtained by the licensee,
including each invoice for any service
arranged by the licensee and performed
by others, with respect to such ship-
ment.

(c) Receipts and disbursements by ship-
ment. A record of all sums received and/
or disbursed by the licensee for services
rendered and out-of-pocket expenses
advanced in connection with each ship-
ment, including specific dates and
amounts.

(d) Special contracts. A true copy, or if
oral, a true and complete memoran-
dum, of every special arrangement or
contract with a principal, or modifica-
tion or cancellation thereof, to which
it may be a party. Authorized Commis-
sion personnel and bona fide shippers
shall have access to such records upon
reasonable request.

§ 510.25 Anti-rebate certifications.

(a) Every licensed ocean freight for-
warder shall file an anti-rebating cer-
tificate on or before December 31, 1992,
and thereafter, on or before December
31 of each succeeding even-numbered
calendar year.

(b) Every applicant for an ocean
freight forwarder license shall file an
anti-rebating certificate with its li-
cense application. Any application for
an ocean freight forwarder license that
does not include an anti-rebate certifi-
cation in accordance with § 510.12 and
part 582 of this chapter shall be re-
jected. Certificates filed with license
applications shall be valid from the
granting of an ocean freight forwarder
license through the first succeeding
December 31 of an even-numbered cal-
endar year.

(c) The anti-rebating certificate shall
comply with the requirements of part
582 of this chapter.

[57 FR 39623, Sept. 1, 1992]
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§ 510.26 Regulated Persons Index.
The Regulated Persons Index is a

database containing the names, ad-
dresses, phone/fax numbers and bond-
ing information, where applicable, of
Commission-regulated entities. The
database may be purchased for $84 by
contacting BTCL, Federal Maritime
Commission, Washington, DC 20573.
Contact information is listed on the
Commission’s website at www.fmc.gov.

[63 FR 50536, Sept. 22, 1998]

EFFECTIVE DATE NOTE: At 63 FR 50536,
Sept. 22, 1998, § 510.26 was added, effective
Nov. 2, 1998.

§ 510.91 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

This section displays the control
numbers assigned to information col-
lection requirements of the Commis-
sion in this part by the Office of Man-
agement and Budget pursuant to the
Paperwork Reduction Act of 1980, Pub.
L. 96–511. The Commission intends that
this part comply with the requirements
of section 3507(f) of the Paperwork Re-
duction Act, which requires that agen-
cies display a current control number
assigned by the Director of the Office
of Management and Budget (OMB) for
each agency information collection re-
quirement:

Section Current OMB
Control No.

510.12 (Form FMC–18) ................................. 3072–0018
510.14 ............................................................ 3072–0018
510.15 ............................................................ 3072–0018
510.19 (Form FMC–18) ................................. 3072–0018
510.21 through 510.25 .................................. 3072–0018

PART 514—TARIFFS AND SERVICE
CONTRACTS

Subpart A—General Provisions

Sec.
514.1 Scope, purpose, requirements, pen-

alties and fees.
514.2 Definitions.
514.3 Exemptions and exclusions.
514.4 Content, filing and cancellation of tar-

iff material; general.
514.5—514.6 [Reserved]

Subpart B–Service Contracts

514.7 Service contracts in foreign com-
merce.

Subpart C—Form, Content and Use of Tariff
Data

514.8 Electronic filing.
514.9 Filing/Amendment codes and required

notice periods.
514.10 Other items used throughout ATFI.
514.11 Organization and tariff records; tariff

scope.
514.12 Governing and general reference tar-

iffs.
514.13 Commodities and tariff line items

(‘‘TLIs’’).
514.14 [Reserved]
514.15 Tariff Rules.
514.16 [Reserved]
514.17 Essential terms of service contracts

in foreign commerce.
514.18 Special permission.
514.19 Suspension of tariff matter.
514.20 Retrieval.
514.21 User charges.
514.91 OMB control numbers assigned pursu-

ant to the Paperwork Reduction Act.

EXHIBIT 1 TO PART 514—ATFI USER REGISTRA-
TION FORM

EXHIBIT II TO PART 514—SAMPLE ABBRE-
VIATED FORMAT SERVICE CONTRACT

AUTHORITY: 5 U.S.C. 552 and 553; 31 U.S.C.
9701; 46 U.S.C. app. 804, 812, 814–817(a), 820,
833a, 841a, 843, 844, 845, 845a, 845b, 847, 1702–
1712, 1714–1716, 1718, 1721 and 1722; and sec.
2(b) of Pub. L. 101–92, 103 Stat. 601.

SOURCE: 57 FR 36271, Aug. 12, 1992, unless
otherwise noted.

Subpart A—General Provisions

§ 514.1 Scope, purpose, requirements,
penalties and fees.

(a) Scope. The regulations of this part
govern:

(1) The publication and filing of tar-
iffs, as well as service contracts and
their essential terms, covering the
transportation of property performed
by common carriers in the foreign com-
merce of the United States and by com-
binations of such common carriers, in-
cluding through transportation offered
in conjunction with one or more car-
riers not otherwise subject to the Ship-
ping Act of 1984 (46 U.S.C. app. 1702, et
seq.).

(2) The publication, filing, and post-
ing of tariffs for the transportation of
property or passengers performed by
common carriers by water in interstate
commerce which are subject to the
Shipping Act, 1916, as amended (46
U.S.C. app. 801, et seq.), including
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through transportation offered in con-
junction with one or more common
carriers not subject to said Shipping
Act.

(3) The filing of terminal tariffs by
persons engaged in carrying on the
business of furnishing wharfage, dock,
warehouse or other terminal facilities
within the United States or a common-
wealth, territory, or possession there-
of, in connection with a common car-
rier by water in the foreign or domestic
offshore commerce of the United
States.

(4) The filing of tariffs by terminal
barge operators in Pacific Slope States
in the foreign and domestic commerce
of the United States. See § 514.3(a)(7).

(5) The formatting of tariff materials
for electronic filing, processing and re-
trieval.

(b) Purpose. The tariff format and
content requirements of this part re-
flect the Commission’s responsibilities
in identifying and preventing unrea-
sonable preference or prejudice and un-
just discrimination pursuant to section
10 of the Shipping Act of 1984. The pur-
poses of this part are also to enable the
Commission to:

(1) Discharge its responsibilities
under section 17 of the Shipping Act,
1916 and section 10 of the Shipping Act
of 1984, by keeping informed of prac-
tices, rates and charges related there-
to, instituted and to be instituted by
marine terminals, and by keeping the
public informed of such practices.

(2) Determine, through the use of in-
formation obtained under this part, the
propriety of the level of rates, fares,
charges, and practices demanded,
charged, collected or observed by car-
riers in the domestic offshore com-
merce of the United States under the
Shipping Act, 1916, as amended by the
Intercoastal Shipping Act, 1933 (46
U.S.C. app. 843, et seq.).

(3) Facilitate, by electronic means,
the filing, processing and retrieval of
tariff materials to better promote the
waterborne commerce of the United
States.

(c) Basic requirements. Unless exempt-
ed or excluded under § 514.3, and as aug-
mented by § 514.8(k)(1), the following
are the basic requirements under this
part:

(1) Foreign commerce of the United
States. (i) Section 8 of the Shipping Act
of 1984 requires common carriers and
conferences of such common carriers to
file with the Commission and keep
open to public inspection, tariffs show-
ing all rates, charges, classifications,
Tariff Rules and practices for transpor-
tation between U.S. and foreign ports
and between points on any through
route which is established. These regu-
lations implement this requirement
and, in addition, the requirements of
sections 9, 10 and 16 of the Shipping
Act of 1984.

(ii) Service contracts and their essen-
tial terms are also required to be filed
by the 1984 Act and shall apply only to
transportation of cargo moving from,
to or through a United States port in
the foreign commerce of the United
States.

(iii) Anti-rebate certification. (A) An
anti-rebating certification shall be
filed in paper format, as prescribed by
part 582 of this chapter, by every com-
mon carrier in foreign commerce as a
prerequisite to obtaining password au-
thority to file its initial tariff under
this part, and thereafter, on each suc-
ceeding December 31 of an even-num-
bered calendar year. Except for the ini-
tial certification, the certification filed
on each succeeding December 31 of an
even-numbered calendar year shall be
valid for the two calendar years follow-
ing the December 31 filing date.

(B) Failure of a common carrier to
file an anti-rebate certification before
filing initial tariffs, as required by this
part and part 582 of this chapter, shall
result in withholding or suspension of
any filing authorization and rejection
of that carrier’s proposed tariff(s).

(C) Any common carrier who fails to
file an anti-rebate certification as re-
quired by part 582 of this chapter will
be notified by FEDERAL REGISTER publi-
cation and by certified mail that if,
within forty-five (45) days from the
date the certified notice is mailed, the
common carrier does not either estab-
lish that the required anti-rebate cer-
tification was filed in accordance with
this part and part 582 of this chapter,
or file the required anti-rebate certifi-
cation, its tariff(s) will be cancelled
and attempted filings rejected.
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(D) In the event common carrier
rates are published in one or more con-
ference tariffs, the name of every com-
mon carrier who did not file an anti-re-
bate certification will be stricken from
the list of carriers participating in
those conference tariffs.

(E) The tariff(s) of any common car-
rier who files an anti-rebate certifi-
cation after December 31 but before the
end of the forty-five (45) days’ notice
period will not be canceled; however,
the common carrier will be subject to
civil penalties as provided in parts 502
and 582 of this chapter. The tariff(s) of
any common carrier who files an anti-
rebate certification after December 31
but before the end of the forty-five (45)
days’ notice period will not be can-
celed; however, the common carrier
will be subject to civil penalties as pro-
vided in parts 505 and 582 of this chap-
ter. After the forty-five (45) days, any
common carrier that does not have an
anti-rebate certification on file with
the Commission will be notified by
FEDERAL REGISTER publication and cer-
tified mail, return receipt requested,
that its tariff(s) have been canceled
and/or its name has been stricken from
conference tariff(s).

(2) Domestic offshore commerce of the
United States under the Shipping Act,
1916 and the Intercoastal Shipping Act,
1933. (i) Every domestic offshore carrier
shall file with the Commission and
keep open to public inspection, tariffs
showing its actual rates, fares and
charges for or in connection with
transportation between all points on
its own route, and all points on any
through route established in conjunc-
tion with other carriers. Such tariffs
shall plainly show the places between
which freight or passengers will be car-
ried and shall contain any classifica-
tion of freight and passenger accom-
modations affecting or determining the
rates applicable to such transportation
and shall state separately each termi-
nal or other charge, privilege, or facil-
ity granted or allowed to shippers or
passengers and any Tariff Rules or reg-
ulations which in anywise change, af-
fect, or determine any part of the total
rates, fares or charges assessed or the
value of service rendered to consignors,
consignees or passengers.

(ii) Only tariffs of persons engaged in
common carriage by water may be
filed. Common carriers subject to the
Shipping Act, 1916, are those vessel op-
erating and non-vessel-operating car-
riers providing transportation by water
between:

(A) Any of the 48 contiguous states or
the District of Columbia and Alaska or
Hawaii;

(B) Any state or the District of Co-
lumbia and any territory, common-
wealth, possession or district (exclud-
ing the District of Columbia);

(C) Alaska and Hawaii;
(D) Any territory, commonwealth,

possession or district (excluding the
District of Columbia) and any other
such territory, commonwealth, posses-
sion, or district; and

(E) Places in the same district, terri-
tory, commonwealth or possession (ex-
cluding the District of Columbia), and
which are not solely engaged in trans-
portation subject to the jurisdiction of
the Interstate Commerce Commission
under 49 U.S.C. Chapter 105.

(3) Both foreign and domestic offshore
commerce—(i) Terminal operators. (A)
Every person carrying on the business
of furnishing wharfage, dock, ware-
house, or other terminal facilities as
described in paragraph (a)(3) of this
section, including, but not limited to
terminals owned or operated by States
and their political subdivisions; rail-
roads who perform port terminal serv-
ices not covered by their line haul
rates; common carriers who perform
port terminal services; and warehouse-
men who operate port terminal facili-
ties, shall file, and shall keep open for
inspection at all their places of busi-
ness, a schedule or tariff showing all
their rates, charges, Tariff Rules, and
regulations relating to or connected
with the receiving, handling, storing,
and/or delivering of property at their
terminal facilities,

(B) Every tariff or tariff change shall
be filed on or before its effective date,
except as required by Commission
Order or by agreements approved pur-
suant to section 15 of the Shipping Act,
1916 and/or effective under section 6 of
the Shipping Act of 1984, and be kept
open for public inspection as provided
in paragraph (c)(3)(i)(A) of this section.
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(C) Persons who file tariffs pursuant
to requirements of Commission Orders
or agreements, approved under section
15 of the Shipping Act, 1916 and/or ef-
fective under section 6 of the Shipping
Act of 1984, are not relieved of such re-
quirements by this part.

(ii) [Reserved]
(4) Electronic filing. All tariffs filed

under this part shall be properly for-
matted as provided in this part and in
the ATFI ‘‘Batch Filing Guide,’’ under
§ 514.8(c)(3).

(d) Rejection of tariff data. (1) Accept-
ance of tariff matter does not establish
the legality of the rates and practices
described therein. The mere filing of a
tariff does not excuse the tariff owner
or publisher from the obligations of the
1984 Act or this chapter, regardless of
whether these obligations preceded or
followed the filing of the tariff in ques-
tion.

(2) Any tariff matter submitted for
filing, including service contracts and
their essential terms, which fails in
any respect to conform with the appli-
cable shipping statutes, with the provi-
sions of this part, or with a Commis-
sion Order, is subject to rejection or
partial rejection after filing.

(3) Notices of rejection, with reasons
therefor, will be made available to fil-
ers through electronic mail and, if not
accessed by the filer within a certain
period of time, will be sent by regular
U.S. mail. For service contracts and/or
essential terms, the Commission may
also notify the filing party of the Com-
mission’s intent to reject within 20
days of filing. See § 514.7(g). (Note:
There will be no notice of rejection for
attempted filings which are not accept-
ed into the system because they are
not syntactically correct for process-
ing.)

(4) Upon rejection, rejected tariff
matter is void and its use is unlawful.

(5) After rejection, the filer is respon-
sible for putting its tariff in order. See
§ 514.9(b)(19)(iv).

(6) The ‘‘Status’’ function on many
ATFI screens displays a pop-up window
that shows the status of a filed tariff
item, including a code that identifies
whether it was accepted or rejected, a
description of the code, and comments
entered by an FMC Examiner regarding
a rejected item.

(e) Penalties; suspension of tariff mate-
rial. (1) Operating without an effective
tariff on file with the Commission or
charging rates not in conformance with
such a tariff is unlawful.

(2) Foreign commerce. Pursuant to
section 13 of the Shipping Act of 1984,
operating without an effective tariff on
file or charging rates not in conform-
ance with such a tariff is subject to a
civil penalty of not more than $5,000 for
each violation unless the violation was
willfully and knowingly committed, in
which case the amount of civil penalty
may not exceed $25,000 for each viola-
tion. Each day of a continuing viola-
tion constitutes a separate offense. Ad-
ditionally, the Commission may sus-
pend any or all tariffs of the common
carrier, or that common carrier’s right
to use any or all tariffs of conferences
of which it is a member, for a period
not to exceed 12 months. See § 514.19.

(3) Domestic offshore commerce. (i)
The Commission may at any time di-
rect the cancellation of tariff matter
which does not conform to the 1916 Act
or this part. See § 514.19.

(ii) Violations of the provisions of
this part are subject to a civil penalty
of not more than $1,000 for each day
such violation continues.

(f) Filing fee. Under the authority of
the Independent Offices Appropriation
Act, 31 U.S.C. 9701, the Commission as-
sesses a filing fee for ATFI filings. See
§ 514.21(i) for filing fees.

[57 FR 36271, Aug. 12, 1992, as amended at 57
FR 39623, Sept. 1, 1992; 59 FR 63908, Dec. 12,
1994; 60 FR 27229, May 23, 1995; 61 FR 66617,
Dec. 18, 1996]

§ 514.2 Definitions.

The following definitions (in alpha-
betical order) shall apply to the regula-
tions of this part and to all tariffs and
service contracts filed pursuant to
them, unless otherwise indicated by
the context of this part.

Across-the-board increase (domestic off-
shore commerce) means any change in
rates, fares, or charges in domestic off-
shore commerce which will: (1) Result
in an increase in not less than 50 per-
cent of the total rate, fare or charge
items in the tariffs per trade of any
carrier, and (2) directly result in an in-
crease in gross revenues of said carrier
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for the particular trade of less than 3
percent. See § 514.9(b)(1).

Alternate port service means sub-
stituted service whereby the vessel-op-
erating common carrier for whom the
tariff object is filed uses someone else
to perform the transportation between
the point at which the cargo was ten-
dered by the shipper and the port at
which the cargo is actually loaded on
the filing carrier’s vessel, or between
the port at which the cargo is dis-
charged from the filing carrier’s vessel
and the point at which the cargo is to
be tendered to the consignee.

Amendment means any change, alter-
ation, correction or modification of an
existing tariff.

Assessorial (accessorial) means a par-
ticular service or condition, other than
the basic transportation, which is usu-
ally described in a commodity descrip-
tion, TLI, or Tariff Rule, and for which
a charge may be added to the basic
ocean freight rate. See § 514.10(d).

Assessorial charge means the amount
determined for an assessorial service or
condition that is added to the basic
ocean freight rate. See § 514.10(d).

Assessorial charge calculation means
an algorithmic representation of the
conditions and mathematical steps
necessary to calculate an assessorial
charge.

Associative check means an automated
comparative check of data filed with
ATFI to check for logical conformity
with Commission tariff filing rules and
previously filed tariff matter. See
§ 514.8(n)(1)(iii).

ATFI means the Commission’s Auto-
mated Tariff Filing and Information
System, a computer-based system for
creating, filing, processing and retriev-
ing ocean freight and terminal tariffs
and the essential terms of service con-
tracts.

Availability (period of) means the
process of offering essential terms of a
service contract to all similarly situ-
ated shippers who can accept them for
the purpose of entering their own serv-
ice contract (for a period of 30 days or
more). See § 514.17(d)(3).

Batch filing means the process by
which a tariff filer can transmit to the
Commission tariff matter which has
been created on the filer’s own com-
puter. (Also see ‘‘on-line batch filing,’’

‘‘in-bulk batch filing’’ and ‘‘tape batch
filing’’). See § 514.8 (c), (d)(3), and (l).

Batch Filing Guide means an ATFI
user document, available upon request
from the Commission, which defines
the procedures and technical require-
ments for batch filing. See § 514.8(d)(3).

BTCL means the Commission’s Bu-
reau of Tariffs, Certification and Li-
censing.

Bulk cargo means cargo that is loaded
and carried in bulk without mark or
count, in a loose unpackaged form,
having homogeneous characteristics.
Bulk cargo loaded into intermodal
equipment, except LASH or Seabee
barges, is subject to mark and count
and is, therefore, subject to the tariff
filing requirements of this part.

Checking means the service of count-
ing and checking cargo against appro-
priate documents for the account of
the cargo or the vessel, or other person
requesting same. See ‘‘terminal serv-
ices.’’ See § 514.15(b)(23).

Chemical parcel tanker. See ‘‘common
carrier.’’

Co-loading (foreign commerce) means
the combining of cargo, in the import
or export commerce of the United
States, by two or more NVOCCs for
tendering to an ocean carrier under the
name of one or more of the NVOCCs.
See § 514.15(b)(14).

Combination rate means a rate for a
shipment moving under intermodal
transportation which is computed by
the addition of a TLI, and an inland
rate(s) applicable from/to inland
point(s) not covered by said TLI.

Commission means the Federal Mari-
time Commission.

Commodity description means a com-
prehensive description of a commodity
listed in a tariff, including a brief defi-
nition of the commodity, any applica-
ble assessorial, related assessorial
charges if any, and the commodity
index entries by which the commodity
is referenced.

Commodity description number means a
10-digit number used to identify a com-
modity description. See § 514.13(a).

Commodity index means an index of
the commodity descriptions contained
in a tariff. See § 514.13(a).

Commodity rates means rates for ship-
ping to or from specific locations a
commodity or commodities specifically
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named or described in the tariff in
which the rate or rates are published.
See § 514.13(a).

Common carrier or carrier (foreign com-
merce) means a person holding itself
out to the general public to provide
transportation by water of cargo be-
tween the United States and a foreign
country for compensation that:

(1) Assumes responsibility for the
transportation from port or point of re-
ceipt to the port or point of destina-
tion; and

(2) Utilizes, for all or part of that
transportation, a vessel operating on
the high seas or the Great Lakes be-
tween a port in the United States and
a port in a foreign country, except that
the term does not include a common
carrier engaged in ocean transpor-
tation by ferry boat, ocean tramp, or
chemical parcel tanker.
As used in this paragraph, ‘‘chemical
parcel-tanker’’ means a vessel whose
cargo-carrying capability consists of
individual cargo tanks for bulk chemi-
cals that are a permanent part of the
vessel, that have segregation capabil-
ity with piping systems to permit si-
multaneous carriage of several bulk
chemical cargoes with minimum risk
of cross-contamination, and that has a
valid certificate of fitness under the
International Maritime Organization
Code for the Construction and Equip-
ment of Ships Carrying Dangerous
Chemicals in Bulk.

Conference means an association of
ocean common carriers permitted, pur-
suant to an approved or effective agree-
ment, to engage in concerted activity
and to utilize a common tariff. The
term shall also include any association
of ocean common carriers which is per-
mitted, pursuant to an effective agree-
ment, to fix rates and to enter into
service contracts, but the term does
not include a joint service, consortium,
pooling, sailing or transshipment
agreement. For the term ‘‘marine ter-
minal conference (agreement),’’ see
§ 514.3(a)(8) and 572.307(b) of this chap-
ter.

Conformity checks means all types of
system checks to determine compli-
ance with the criteria of syntax checks
(data form and format), validity checks
(reference tables’ entries), and associa-
tive checks.

Consignee means the recipient of
cargo from a shipper; the person to
whom a transported commodity is to
be delivered.

Container means a demountable and
reusable freight-carrying unit designed
to be transported by different modes of
transportation and having construc-
tion, fittings, and fastenings able to
withstand, without permanent distor-
tion or additional exterior packaging
or containment, the normal stresses
that apply on continuous all-water and
intermodal transportation. The term
includes dry cargo, ventilated, insu-
lated, refrigerated, flat rack, vehicle
rack, liquid tank, and open-top con-
tainers without chassis, but does not
include crates, boxes or pallets.

Contract party means any party sign-
ing a service contract as a common
carrier, conference, shipper or shippers’
association. See §§ 514.7 and 514.17.

Controlled common carrier means an
ocean common carrier that is, or whose
operating assets are, directly or indi-
rectly owned or controlled by the gov-
ernment under whose registry the ves-
sels of the common carrier operate;
ownership or control by a government
shall be deemed to exist with respect to
any common carrier if:

(1) A majority portion of the interest
in the common carrier is owned or con-
trolled in any manner by that govern-
ment, by any agency thereof, or by any
public or private person controlled by
that government; or

(2) That government has the right to
appoint or disapprove the appointment
of a majority of the directors, the chief
operating officer or the chief executive
officer of the common carrier. See
§§ 514.3(a)(2); 514.3(b); 514.4(c); 514.9(b);
and 514.13(b)(7).

Data Element Dictionary (DED) means
a list of the data fields and the values,
terms, and expressions allowable for
each field. The ATFI-specific Data Ele-
ment Dictionary is a section in the
ATFI ‘‘Batch Filing Guide.’’ See
§ 514.8(d)(3).

Destination scope means a location
group in a tariff detailing the allow-
able destinations for TLIs defined in
that tariff. See §§ 514.11(b)(10) and
514.13(b).

Dockage means the charge assessed
against a vessel for berthing at a
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wharf, pier, bulkhead structure, or
bank or for mooring to a vessel so
berthed. See also ‘‘terminal services.’’

Domestic offshore carrier means a car-
rier engaged in the transportation by
water of cargo and/or passengers on the
high seas or the Great Lakes on regu-
lar routes from port to port between
Alaska, Hawaii, a Territory, District or
possession of the United States and
any other State, Territory, District or
possession of the United States, or be-
tween places in the same Territory,
District or possession. See
§ 514.1(c)(2)(ii).

Domestic offshore commerce means
commerce that may be engaged in by
domestic offshore carriers. See
§ 514.1(c)(2)(ii).

Domestic offshore tariff means a tariff
of port to port rates for transporting in
domestic offshore commerce.

Dummy algorithm. See ‘‘null linkage.’’
Edit checks. See ‘‘conformity checks.’’
Effective date means the date (12:01

a.m.) upon which a filed tariff or tariff
element is scheduled to go into effect
by the filer. See §§ 514.9(a) and
514.10(a)(3).

Equipment interchange agreement
means a sample agreement which in-
cludes the general terms and condi-
tions affecting cost (e.g., maintenance
and repair requirements, insurance ob-
ligations, pickup or drop off charges
and services such as tracing and re-
plenishing fuel or refrigerant for reefer
containers) that govern the use of car-
rier-provided equipment following
interchange, including cargo contain-
ers, trailers and chassis. It also in-
cludes the standard free time allowed,
and detention or similar charges as-
sessed. See §§ 514.3(a)(1) and
514.15(b)(21).

Equipment interchange Tariff Rule or
Equipment interchange tariff means ei-
ther a Tariff Rule or general reference
tariff which contains the terms and
conditions, including standard free
time and charges, governing the use of
carrier equipment following inter-
change, and may incorporate an equip-
ment interchange agreement and the
filer’s exceptions thereto. See
§§ 514.12(c)(3) and 514.15(b)(21).

Essential terms. See ‘‘statement of es-
sential terms.’’

Essential terms publication means the
single publication which is maintained
by each carrier or conference for serv-
ice contract(s) and which contains
statements of essential terms for every
such contract. See § 514.17(b).

Expiration date means the last day,
after which the entire tariff or tariff
element (e.g., TLI) is no longer in ef-
fect. See ‘‘thru date’’ and § 514.10(a).

File or filing (of service contracts or
amendments thereto) means actual re-
ceipt at the Commission’s Washington,
DC offices. See § 514.7.

File or filing (of tariff matter) means
the electronic entering of tariff matter
into the ATFI computer after receipt
by electronic means or physical deliv-
ery of magnetic tape(s). See § 514.8(c).

Filing date (established by the ATFI
system) means the date any tariff mat-
ter is electronically transmitted to and
entered into the system as a successful
transmission, or physically delivered
to a designated location(s) and date-
time stamped. See §§ 514.8(c) and
514.10(a)(2).

FMC examiner means an employee of
the Commission who reviews tariffs to
ensure that they conform to the ship-
ping statutes and the regulations set
by the Commission.

Foreign commerce means that com-
merce under the jurisdiction of the 1984
Act.

Forest products means forest products
in an unfinished or semifinished state
that require special handling moving in
lot sizes too large for a container, in-
cluding, but not limited to, lumber in
bundles, rough timber, ties, poles, pil-
ing, laminated beams, bundled siding,
bundled plywood, bundled core stock or
veneers, bundled particle or fiber
boards, bundled hardwood, wood pulp
in rolls, wood pulp in unitized bales,
paper board in rolls and paper in rolls.
See §§ 514.3(b)(1) and 514.7(c).

Free time means the specified period
during which cargo may occupy space
assigned to it on terminal property free
of wharf demurrage or terminal storage
charges immediately prior to the load-
ing or subsequent to the discharge of
such cargo on or off the vessel. See
‘‘terminal services’’ and § 514.15(b)(23).
‘‘Free time’’ is also accorded to cargo

VerDate 18-FEB-99 08:32 Feb 20, 1999 Jkt 179186 PO 00000 Frm 00149 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\179186T.XXX pfrm07 PsN: 179186T



154

46 CFR Ch. IV (10–1–98 Edition)§ 514.2

at destination rail terminals and des-
tination motor terminals located at in-
land points, as well as at container
freight stations and other off-dock de-
livery points removed from the termi-
nal. Additionally, ‘‘free time’’ is a term
commonly used in connection with use
of carrier equipment at both origin and
destination under, for example, equip-
ment interchange tariffs.

Freight forwarder. See ‘‘ocean freight
forwarder.’’

General decrease (domestic offshore
commerce) means any change in rates,
fares, or charges which will:

(1) Result in a decrease in not less
than 50 percent of the total rate, fare,
or charge items in the tariffs per trade
of any carrier; and

(2) Directly result in a decrease in
gross revenues of said carrier for the
particular trade of not less than 3 per-
cent. See § 514.9(b)(7).

General increase (domestic offshore
commerce) means any change in rates,
fares, or charges which will:

(1) Result in an increase in not less
than 50 percent of the total rate, fare,
or charge items in the tariffs per trade
of any carrier; and

(2) Directly result in an increase in
gross revenues of said carrier for the
particular trade of not less than 3 per-
cent. See § 514.9(b)(7).

Geographic area means the general lo-
cation from which and/or to which
cargo subject to a service contract will
move in through service. See § 514.17.

Handling means the service of phys-
ically moving cargo between point of
rest and any place on the terminal fa-
cility, other than the end of ship’s
tackle. See ‘‘terminal services’’ and
§ 514.15(b)(23).

Harmonized Code means the coding
provisions of the Harmonized System.
See § 514.13(a).

Harmonized System means the ‘‘Inter-
national Convention on the Har-
monized Commodity Description and
Coding System,’’ which may be ob-
tained from the Customs Cooperation
Council (‘‘CCC’’) in Brussels, Belgium,
or any of its authorized distributors.
See § 514.13(a).

Heavy lift means the service of pro-
viding heavy lift cranes and equipment
for lifting cargo. See ‘‘terminal serv-
ices’’ and § 514.15 (b)(4) and (b)(23).

In-bulk batch filing means batch filing
by tariff publishers using the ATFI
transaction sets to create files on mag-
netic tape for physical delivery to the
Commission’s ATFI Computer Center.
Also referred to as tape batch filing.
See § 514.8(c)(3).

Inland point means any city and asso-
ciated state/province, country, U.S.
ZIP code, or U.S. ZIP code range,
which lies beyond port terminal areas.
(A city may share the name of a port:
the immediate ship-side and terminal
area is the port, but the rest of the city
is considered an inland point.) See
§ 514.15(b)(1).

Inland rate means a rate specified
from/to an ocean port to/from an inland
point, for specified modes of overland
transportation. See § 514.15(b)(1).

Inland rate table means a structured
matrix of geographic inland locations
(points, U.S. ZIP code ranges, etc.) on
one axis and transportation modes
(truck, rail, etc.) on the other axis,
with the inland rates specified at the
matrix row and column intersections.
See § 514.15(b)(1).

Interactive filing means the process by
which a tariff filer accesses the ATFI
system via dial-up, using telecommuni-
cations links, a modem and terminal,
and interacts with the system on a
transaction by transaction basis to re-
trieve its own tariff information, cre-
ate tariff filings, and verify previous
filings. See § 514.8(c)(1).

Interactive retrieval means the process
by which any member of the public ac-
cesses the ATFI system via dial-up
connection, using telecommunications
links, a modem and a terminal, and
interacts with the system on a trans-
action-by-transaction basis to retrieve
tariff matter of carriers, conferences
and terminal operators which has been
filed in the ATFI database. See § 514.20.

Intermodal service. See ‘‘intermodal
transportation.’’

Intermodal transportation means con-
tinuous transportation involving more
than one mode of service, (e.g., ship,
rail, motor, air), for pickup and/or de-
livery at a point beyond the area of the
port at which the vessel calls. The
term ‘‘intermodal transportation’’ can
apply to ‘‘through transportation (at
through rates)’’ or transportation on
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through routes using combination
rates. See § 514.15(b)(1).

Joint rates means rates or charges es-
tablished by two or more common car-
riers for ocean transportation over the
combined routes of such common car-
riers. See § 514.15(b)(1).

Loading and unloading means the
service of loading or unloading cargo
between any place on the terminal and
railroad cars, trucks, lighters or barges
or any other means of conveyance to or
from the terminal facility. See ‘‘termi-
nal services’’ and § 514.15(b)(23).

Local rates means rates or charges for
transportation over the route of a sin-
gle common carrier (or any one com-
mon carrier participating in a con-
ference tariff), the application of which
is not contingent upon a prior or subse-
quent movement. See § 514.15(b)(1).

Location group means a logical collec-
tion of geographic points, ports, states/
provinces, countries, or combinations
thereof, which is primarily used to
identify, by location group name, a
group that may represent tariff origin
and/or destination scope and TLI origin
and/or destination. See §§ 514.10(b) and
514.11(b)(10).

Log in or log on means entering the
ATFI system to perform functions such
as filing or retrieving, and requires cer-
tain formalities, such as password, ID,
etc. See § 514.8(f).

Log off or log out means exiting the
ATFI system after the user is finished
with functions such as filing or retriev-
ing. Automatic log off or logout can
occur after certain periods of time. See
§ 514.20(c)(2).

Loyalty contract (foreign commerce)
means a contract with an ocean com-
mon carrier or conference, other than a
service contract or contract based upon
time-volume rates, by which a shipper
obtains lower rates by committing all
or a fixed portion of its cargo to that
carrier or conference. See § 514.15(b)(27).

Marine terminal services agreement
means an agreement as defined in
§ 572.310(a). See § 514.3(a)(8).

1984 Act means the Shipping Act of
1984.

1916 Act means the Shipping Act, 1916,
as amended (including the Intercoastal
Shipping Act, 1933, and the Transpor-
tation Act of 1940).

Non-vessel-operating common carrier (or
NVOCC) (foreign commerce) means a
common carrier that does not operate
the vessels by which the ocean trans-
portation is provided and is a shipper
in its relationship with an ocean com-
mon carrier.

Null linkage or dummy algorithm
means a functionality to label and link
assessorial charges in full-text format
to ATFI objects, such as TLIs and com-
modities. See § 514.10(d).

Ocean common carrier (foreign com-
merce) means a vessel-operating com-
mon carrier; but the term does not in-
clude one engaged in ocean transpor-
tation by ferry boat or ocean tramp.

Ocean freight forwarder (foreign com-
merce) means a person in the United
States that:

(1) Dispatches shipments from the
United States via common carriers and
books or otherwise arranges space for
those shipments on behalf of shippers;
and

(2) Processes the documentation or
performs related activities incident to
those shipments.

On-line batch filing means the process
by which a filer transmits tariff infor-
mation, properly formatted in accord-
ance with published ATFI transaction
set formats, to the ATFI system as a
‘‘batch’’ of transactions via dial-up
telecommunications links from its own
computer. See § 514.8(c)(2).

Open for public inspection means the
maintenance, in electronic or paper
form, of a complete and current set of
the tariffs used by a common carrier,
conference or terminal operator, or to
which it is a party, in its office(s). See
§ 514.8(k).

Open rate (foreign commerce) means a
rate on a specified commodity or com-
modities over which a conference relin-
quishes or suspends its ratemaking au-
thority, in whole or in part, thereby
permitting each individual ocean com-
mon carrier member of the conference
to fix its own rate on such commodity
or commodities. See §§ 514.13(b)(19) and
514.15(b)(15).

Organization name means an entity’s
name on file with the Commission and
for which the Commission assigns an
organization number. See § 514.11(a).

Organization record means informa-
tion regarding an entity, including its
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name, address, organization number,
carrier type, and the filing and effec-
tive dates of the organization record.
See § 514.11(a).

Origin scope means a location group
defining the geographic range of cargo
origins covered by a tariff. See
§§ 514.11(b)(10) and 514.13(b).

Owner (of tariff material) means the
carrier, conference or terminal estab-
lishing the rates and charges in tariff
material and on whose behalf the tariff
material is filed. See ‘‘publisher (tar-
iff).’’

Page-based tariff means the tradi-
tional type of tariff in which rates are
listed on the pages of a paper docu-
ment. See § 514.8(k)(2).

Person includes individuals, firms,
partnerships, associations, companies,
corporations, joint stock associations,
trustees, receivers, agents, assignees
and personal representatives.

Point of rest means that area on the
terminal facility which is assigned for
the receipt of inbound cargo from the
ship and from which inbound cargo
may be delivered to the consignee, and
that area which is assigned for the re-
ceipt of outbound cargo from shippers
for vessel loading. See § 514.15(b)(23).

Port means a place at which a com-
mon carrier originates or terminates
(by transshipment or otherwise) its ac-
tual ocean carriage of cargo or pas-
sengers as to any particular transpor-
tation movement. See §§ 514.15(b)(1),
(b)(13) and (b)(23).

Port range means those ports in the
country of loading or unloading of
service contract cargo that are regu-
larly served by the contracting carrier
or conference, as specified in its tariff
of general applicability, even if the
contract itself contemplates use of but
a single port within that range. See
§§ 514.7 and 514.17.

Port terminal facilities means one or
more structures comprising a terminal
unit, which include, but are not limited
to wharves, warehouses, covered and/or
open storage spaces, cold storage
plants, grain elevators and/or bulk
cargo loading and/or unloading struc-
tures, landings, and receiving stations,
used for the transmission, care and
convenience of cargo and/or passengers
in the interchange of same between

land and water carriers or between two
water carriers. See § 514.15(b)(23).

Post, posted, posting (of tariff matter—
domestic offshore commerce) means the
maintenance of a complete, up-to-date
tariff, in electronic or paper form, at
the office(s) of each carrier party to
the tariff under conditions assuring its
availability for inspection by members
of the public. See § 514.8(k).

Practices. See ‘‘tariff.’’
Project rates means rates applicable

to the transportation of materials and
equipment to be employed in the con-
struction or development of a named
facility used for a major governmental,
charitable, manufacturing, resource
exploitation, public utility or public
service purpose, and also including dis-
aster relief projects. See § 514.13(a)(5).

Proportional rates means rates or
charges assessed by a common carrier
for transportation services, the appli-
cation of which is conditioned upon a
prior or subsequent movement. See
§ 514.15(b)(1).

Publisher (tariff) means an organiza-
tion authorized to file or amend tariff
information.

Rate means a price quoted in a tariff
for providing a specified level of trans-
portation service for a stated cargo
quantity, from origin to destination,
on and after a stated effective date or
within a defined time frame. See
§ 514.13(b)(19).

Retrieval. See ‘‘interactive retrieval.’’
Rules (in a tariff, i.e., Tariff Rules)

means the stated terms and conditions
set by the tariff owner which govern
the application of tariff rates, charges
and other matters. See § 514.15.

Scope means the location group(s)
(geographic grouping(s)) listing the
ports or ranges of ports to and from
which the tariff’s rates apply. See
§ 514.11(b)(10).

Service contract means a contract be-
tween a shipper or shippers’ associa-
tion and an ocean common carrier or
conference, in which the shipper makes
a commitment to provide a certain
minimum quantity of its cargo or
freight revenue over a fixed time pe-
riod, and the ocean common carrier or
conference commits to a certain rate
or rate schedule as well as a defined
service level -- such as, assured space,
transit time, port rotation, or similar
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service features. The contract may also
specify provisions in the event of non-
performance on the part of either
party. See § 514.7.

Service contract records means such
documents and information as will en-
able the Commission to verify compli-
ance with the terms of a service con-
tract and shall include freighted ocean
bills of lading or equivalent shipping
documents which establish that the
terms of the contract are being or have
been met. See § 514.7(m).

Shipment means all of the cargo car-
ried under the terms of a single bill of
lading.

Shipper means an owner or person for
whose account the ocean transpor-
tation of cargo is provided and includes
the person to whom delivery is to be
made (consignee).

Shippers’association (foreign commerce)
means a group of shippers that consoli-
dates or distributes freight on a non-
profit basis for the members of the
group in order to secure carload, truck-
load, or other volume rates or service
contracts.

Special case number means a code
number assigned by the Commission to
a specific filer for a limited, designated
purpose, such as for a particular rate
(TLI) increase to go into effect on less
than statutory notice by special per-
mission or for other ATFI associative
checks to be bypassed. See § 514.9(b)(19).

Special permission means permission,
authorized by the Commission, for cer-
tain tariff filings that do not conform
with applicable regulations, usually in-
volving effectiveness on less than the
normal statutory notice.

Specimen bill of lading means a sample
bill of lading contained in a tariff for
example purposes, which, in ATFI, is
achieved by electronically entering the
terms contained on the carrier’s bill of
lading in the appropriate Tariff Rule.
See § 514.15(b)(8).

Statement of essential terms means the
concise summary of all essential terms
of a service contract required to be
filed with the Commission and made
available to the general public in tariff
format by the carrier or conference in
its Essential Terms Publication. See
§ 514.17.

Submit or submission (foreign com-
merce—service contracts) means ‘‘file’’ or
‘‘filing’’ under this section. See § 514.7.

Substituted service means the use of
transportation performed by someone
other than the carrier for whom the
tariff object is filed. See ‘‘alternate
port service,’’ ‘‘transshipment,’’ and
§§ 514.15(b)(1) and (b)(13).

Syntax check means an automatic
system review of items in filings to
check conformity with data element
type and size, and other format re-
quirements outlined in the ‘‘Batch Fil-
ing Guide.’’ See § 514.8(n)(1)(i).

Tape batch filing. See ‘‘in-bulk batch
filing.’’

Tariff means a publication containing
the actual rates, charges, classifica-
tions, Tariff Rules, regulations and
practices of a common carrier, con-
ference of common carriers, or marine
terminal operator. The term ‘‘prac-
tices’’ refers to those usages, customs
or modes of operation which in any
way affect, determine or change the
transportation rates, charges or serv-
ices provided by a common carrier or
marine terminal operator, and, in the
case of conferences, must be restricted
to activities authorized by the basic
conference agreement.

Tariff amendments. See ‘‘amend-
ment.’’

Tariff filing means any tariff or modi-
fication thereto which is received by
the Commission as properly filed pur-
suant to these rules. See ‘‘file, filing’’
and § 514.8(c).

Tariff line item (TLI) (with a 14-digit
number) means a single freight rate, in
effect on and after a specific date or for
a specific time period, for the transpor-
tation of a stated cargo quantity,
which may move from origin to des-
tination under a single specified set of
transportation conditions, such as con-
tainer size or temperature. See
§ 514.13(b).

Tariff matter, tariff material, tariff pub-
lication means a tariff and the essential
terms of service contracts, or any por-
tion and amendment thereof, tendered
for filing with the Commission pursu-
ant to this part.

Tariff of general applicability (foreign
commerce—service contracts) means the
effective tariff, on file at the Commis-
sion under this part, that would apply
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to the transportation in the absence of
a service contract. See §§ 514.7(h)(1)(iv)
and 514.12(a).

Tariff record means a collection of
tariff identification data that include
the name and type of the tariff, the
tariff number, publishing office, units
of weight and measure, and the date
the tariff was filed, the date it became
effective, and the date it expires. See
§ 514.11(a).

Tariff Rule. See ‘‘rules (in a tariff)’’
and § 514.15.

Terminal services includes checking;
dockage; free time; handling; heavy
lift; loading and unloading; terminal
storage; usage; wharfage; and, wharf
demurrage, as defined in this section.
The definition of terminal services set
forth in this section shall be set forth
in tariffs filed pursuant to this part ex-
cept that other definitions of terminal
services may be used if they are cor-
related by footnote or other appro-
priate method to the definitions set
forth herein. Any additional services
which are offered shall be listed and
charges therefor shall be shown in ter-
minal tariffs. See § 514.15(b)(23).

Terminal storage means the service of
providing warehouse or other terminal
facilities for the storage of inbound or
outbound cargo after the expiration of
free time, including wharf storage,
shipside storage, closed or covered
storage, open or ground storage, bond-
ed storage and refrigerated storage,
after storage arrangements have been
made. See ‘‘terminal services’’ and
§ 514.15(b)(23).

Termination date means the expira-
tion date of a service contract or the
date the service contract is terminated
for reasons not specifically set forth in
the contract. See § 514.17(d).

Through rate (domestic offshore com-
merce) means a total charge for trans-
portation from origin to destination. It
may be a local rate, a joint rate, or a
combination of separately established
rates. See § 514.15(b)(1).

Through rate (foreign commerce) means
the single amount charged by a com-
mon carrier in connection with
through transportation. See
§ 514.15(b)(1).

Through route (domestic offshore com-
merce) means continuous transpor-
tation between origin and destination

for which a through rate is assessed
and which is offered or performed by:

(1) A single domestic offshore carrier
offering service between port terminal
areas;

(2) Two or more domestic offshore
carriers; or

(3) One or more domestic offshore
carriers in connection with one or
more other carriers. See § 514.15(b)(1).

Through transportation (domestic off-
shore commerce) means continuous
transportation between points of origin
and destination, either or both of
which lie beyond port terminal areas,
for which a through rate or combina-
tion rate is assessed and which is of-
fered or performed by one or more car-
riers, at least one of which is a domes-
tic offshore carrier.

Through transportation (foreign com-
merce) means continuous transpor-
tation between points of origin and
destination, either or both of which lie
beyond port terminal areas, for which a
through rate is assessed and which is
offered or performed by one or more
carriers, at least one of which is a com-
mon carrier, between a United States
point or port and a foreign point or
port. See § 514.15(b)(1).

Thru date means the date (11:59 p.m.)
after which an amendment to a tariff
element (e.g., TLI rate) is designated
by the filer to be unavailable for use
and the previously effective tariff ele-
ment automatically goes back into ef-
fect. See ‘‘expiration date’’ and
§ 514.10(a)(5).

Time/volume rate (foreign commerce)
means a rate published in a tariff
which is conditional upon receipt of a
specified aggregate volume of cargo or
aggregate freight revenue over a speci-
fied period of time. See §§ 514.13(b)(19)
and 514.15(b)(26).

TLI. See ‘‘tariff line item.’’
Trade name(s) means a name or

names that a tariff filer uses for con-
ducting business, but which is not nec-
essarily its legal name. This is also
known as a ‘‘d/b/a’’ (doing business as)
name. See § 514.11.

Traditional tariff means a page-based
tariff in which all of the tariff compo-
nents are contained on the pages of a
paper document. See § 514.8(k)(2).

Transaction set means a pre-defined,
ATFI-compatible data format used for
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electronic batch filing (electronic data
interchange or EDI) of tariff informa-
tion. When using third-party software
for batch filing, all data must be for-
matted into the appropriate trans-
action sets before it can be batch filed
to the Commission through the ATFI
system. The transaction set formats
are available to the public in the ATFI
‘‘Batch Filing Guide.’’ See § 514.8(d)(3).

Transshipment means the physical
transfer of cargo from a vessel of one
carrier to a vessel of another in the
course of all-water or through trans-
portation, where at least one of the ex-
changing carriers is a vessel-operating
carrier subject to the FMC’s jurisdic-
tion. See § 514.15(b)(13).

Usage means the use of terminal fa-
cility by any rail carrier, lighter opera-
tor, trucker, shipper or consignee, its
agents, servants, and/or employees,
when it performs its own car, lighter or
truck loading or unloading, or the use
of said facilities for any other gainful
purpose for which a charge is not oth-
erwise specified. See ‘‘terminal serv-
ices’’ and § 514.15(b)(23).

Validity check means a system review
of certain items in filings to check con-
formity with reference tables outlined
in the transaction sets and standard
glossaries employed in ATFI, e.g., ori-
gin and destination locations must be
correctly spelled and be members of
the ATFI locations glossary. See
§ 514.8(n)(1)(ii).

Via port(s) means the port or port
group at which a vessel calls for
through transportation of cargo from
another origin and/or to another des-
tination.

Wharf demurrage means a charge as-
sessed against cargo remaining in or on
terminal facilities after the expiration
of free time, unless arrangements have
been made for storage. See ‘‘terminal
services.’’

Wharfage means a charge assessed
against the cargo or vessel on all cargo
passing or conveyed over, onto, or
under wharves or between vessels (to or
from barge, lighter, or water), when
berthed at wharf or when moored in
slip adjacent to wharf. Wharfage is
solely the charge for use of wharf and
does not include charges for any other
service. See ‘‘terminal services’’ and
§ 514.15(b)(23).

Workdays (domestic offshore commerce)
means all days except Saturdays, Sun-
days, and all federal holidays observed
in the District of Columbia. See
§ 514.9(b)(24)(ii).

[57 FR 36271, Aug. 12, 1992, as amended at 57
FR 44509, Sept. 28, 1992; 57 FR 46322, Oct. 8,
1992; 58 FR 27, Jan. 4, 1993; 61 FR 66617, Dec.
18, 1996]

§ 514.3 Exemptions and exclusions.
Applications for exemptions are gov-

erned by § 502.69 of this chapter. The
following exemptions are granted from
certain described requirements of this
part:

(a) Certain services involved in the fol-
lowing:

(1) Equipment interchange agreements.
Equipment-interchange agreements be-
tween common carriers subject to this
part and inland carriers, where such
agreements are not referred to in the
carriers’ tariffs and do not affect the
tariff rates, charges or practices of the
carriers, are exempt from the tariff fil-
ing requirements of the 1984 Act and
the rules of this part. See §§ 514.12(b)(3)
and 514.15(b)(21).

(2) Controlled common carriers in for-
eign commerce. A controlled common
carrier shall be exempt from the provi-
sions of this part exclusively applicable
to controlled common carriers (See
§ 514.4(c)) when:

(i) The vessels of the controlling
state are entitled by a treaty of the
United States to receive national or
most-favored-nation treatment;

(ii) The controlling state subscribed,
as of November 17, 1978, to the shipping
policy statement contained in note 1,
Annex ‘‘A’’ of the Code of Liberaliza-
tion of Current Invisible Operations,
adopted by the Council of the Organiza-
tion for Economic Cooperation and De-
velopment;

(iii) As to any particular rate, the
controlled common carrier’s tariff con-
tains an amount set by the duly au-
thorized action of a ratemaking body,
except that this exemption is inap-
plicable to rates established pursuant
to an agreement in which all the mem-
bers are controlled common carriers
not otherwise excluded by this para-
graph (see § 514.9(b)(24)(i)(A));

(iv) The controlled common carrier’s
rates, charges, classifications, Tariff
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Rules or regulations govern transpor-
tation of cargo between the controlling
state and the United States, including
its districts, territories and possessions
(see § 514.9(b)(24)(i)(B)); or

(v) The controlled common carrier
operates in a trade served exclusively
by controlled common carriers (see
§ 514.9(b)(24)(i)(C)).

(3) [Reserved]
(4) Marine terminal operations of DOD.

When the Department of Defense (in-
cluding the military department and
all agencies of the Department of De-
fense) carries on the business of fur-
nishing wharfage, dock, warehouse, or
other terminal facilities, as defined in
§ 514.2, it shall be exempt from the ter-
minal tariff filing and publication re-
quirements of this part.

(5)–(6) [Reserved]
(7) Terminal barge operators in Pacific

Slope States. Transportation provided
by terminal barge operators in Pacific
Slope States barging containers and
containerized cargo by barge between
points in the United States are exempt
from the tariff filing requirements of
1984 Act and the rules of this part,
where:

(i) The cargo is moving between a
point in a foreign country or a non-
contiguous State, territory, or posses-
sion and a point in the United States;

(ii) The transportation by barge be-
tween points in the United States is
furnished by a terminal operator as a
service substitute in lieu of a direct
vessel call by the common carrier by
water transporting the containers or
containerized cargo under a through
bill of lading; and

(iii) Such terminal operator is a Pa-
cific Slope State, municipality, or
other public body or agency subject to
the jurisdiction of the Federal Mari-
time Commission, and the only one fur-
nishing the particular circumscribed
barge service in question as of January
2, 1975.

(8) Certain terminal services. (i) The fil-
ing requirements of this part do not
apply to rates and charges for storage
of cargo and services incidental thereto
by public warehousemen pursuant to
storage agreements covered by issued
warehouse receipts.

(ii) Rates, charges, rules and regula-
tions governing terminal services pro-

vided to and paid for by common car-
riers by water pursuant to a marine
terminal services agreement as defined
in § 572.310(a) of this chapter, need not
be separately filed in tariffs for the
purposes of this part, on condition that
such rates, charges, rules and regula-
tions are not determined through a ma-
rine terminal conference agreement, as
defined in § 572.307(b) of this chapter.

(iii) Rates, charges, rules and/or regu-
lations which but for paragraph
(a)(8)(ii) of this section would be sub-
ject to the tariff-filing requirements of
this part may not unilaterally impose
exculpatory provisions of a nature pro-
hibited by § 514.4(b)(3)(ii).

(9) Terminal tariffs; electronic format
requirements. Marine terminal tariffs
are exempt from the commodity-de-
scription and TLI-object requirements
of this part, but only to the extent nec-
essary to accommodate electronic fil-
ing of such tariffs in full-text format in
Tariff Rule 34 (§ 514.15(b)(34).

(10) [Reserved]
(b) Certain cargo types—(1) Bulk, forest

products, etc. (i) Except as provided in
paragraphs (b)(1)(ii) and (iii) of this
section, this part does not apply to
bulk cargo, forest products, recycled
metal scrap, waste paper and paper
waste in foreign tariffs, terminal tar-
iffs or service contracts.

(ii) Marine terminal operators, car-
riers or conferences which voluntarily
file tariff or service contract provisions
covering otherwise exempt transpor-
tation thereby subject themselves to
all statutory provisions and the re-
quirements of this part, including the
requirement to adhere to the filed tar-
iff provisions or service contracts.

(iii) An exempt commodity listed in
paragraph (b)(1) of this section may be
included in a service contract filed
with the Commission only if:

(A) There is a tariff of general appli-
cability for the transportation which
contains a specific commodity rate for
the exempted commodity; or

(B) The contract itself sets forth a
rate or charge which will be applied if
the contract is rejected or otherwise
terminated.

(2) Mail in foreign commerce. Transpor-
tation of mail between the United
States and foreign countries is exempt
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from the filing requirements of the 1984
Act and the rules of this part.

(3) Used military household goods—
NVOCCs. Transportation of used mili-
tary household goods and personal ef-
fects by non-vessel-operating common
carriers is exempt from the filing re-
quirements of the 1984 Act and the
rules of this part.

(4) Department of Defense cargo in for-
eign commerce. Transportation of U.S.
Department of Defense cargo moving in
foreign commerce under terms and
conditions negotiated and approved by
the Military Sealift Command (‘‘MSC’’)
and published in a rate guide,
quotation or tender is exempt from the
tariff filing requirements of the 1984
Act and the rules of this part. An exact
copy of the rate guide, quotation or
tender, including any amendments
thereto, shall be filed in paper format
with the Commission as soon as it be-
comes available.

(5) Used household goods—General
Services Administration. Transportation
of used military household goods and
personal effects by non-vessel-operat-
ing common carriers shipped by federal
civilian executive agencies under the
International Household Goods Pro-
gram administered by the General
Services Administration is exempt
from the filing requirements of the 1984
Act and the rules of this part.

(c) Certain locations in foreign com-
merce—(1) Between foreign countries.
This part does not apply to transpor-
tation of cargo between foreign coun-
tries, including that which is trans-
shipped from one ocean common car-
rier to another (or between vessels of
the same common carrier) at a U.S.
port or transferred between an ocean
common carrier and another transpor-
tation mode at a U.S. port for overland
carriage through the United States,
where the ocean common carrier ac-
cepts custody of the cargo in a foreign
country and issues a through bill of
lading covering its transportation to a
foreign point of destination.

(2) Between Canada and U.S. The fol-
lowing services are exempt from the
filing requirements of the 1984 Act and
the rules of this part:

(i) Prince Rupert and Alaska—(A) Ve-
hicles. Transportation by vessels oper-
ated by the State of Alaska between

Prince Rupert, Canada and ports in
southeastern Alaska, if all the follow-
ing conditions are met:

(1) Carriage of property is limited to
vehicles;

(2) Tolls levied for vehicles are based
solely on space utilized rather than the
weight or contents of the vehicle and
are the same whether the vehicle is
loaded or empty;

(3) The vessel operator does not move
the vehicles on or off the ship; and

(4) The common carrier does not par-
ticipate in any joint rates establishing
through routes or in any other type of
agreement with any other common car-
rier.

(B) Passengers. Transportation of pas-
sengers, commercial buses carrying
passengers, personal vehicles and per-
sonal effects by vessels operated by the
State of Alaska between Seattle, Wash-
ington and Prince Rupert, Canada,
only if such vehicles and personal ef-
fects are the accompanying personal
property of the passengers and are not
transported for the purpose of sale.

(ii) British Columbia and Puget Sound
Ports; rail cars—(A) Through rates.
Transportation by water of cargo mov-
ing in rail cars between British Colum-
bia, Canada and United States ports on
Puget Sound, and between British Co-
lumbia, Canada and ports or points in
Alaska, only if the cargo does not
originate in or is not destined to for-
eign countries other than Canada, but
only if:

(1) The through rates are filed with
the Interstate Commerce Commission
and/or the Canadian Transport Com-
mission; and

(2) Certified copies of the rate divi-
sions and of all agreements, arrange-
ments or concurrences, entered into in
connection with the transportation of
such cargo, are filed with the Commis-
sion within 30 days of the effectiveness
of such rate divisions, agreements, ar-
rangements or concurrences.

(B) Bulk; port-to-port. Transportation
by water of cargo moving in bulk with-
out mark or count in rail cars on a
local port-to-port rate basis between
ports in British Columbia, Canada and
United States ports on Puget Sound,
only if the rates charged for any par-
ticular bulk type commodity on any
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one sailing are identical for all ship-
pers, except that:

(1) This exemption shall not apply to
cargo originating in or destined to for-
eign countries other than Canada; and

(2) The carrier will remain subject to
all other provisions of the Shipping Act
of 1984.

(iii) Incan Superior, Ltd. Transpor-
tation by Incan Superior, Ltd. of cargo
moving in railroad cars between Thun-
der Bay, Ontario, and Superior, Wis-
consin, only if the cargo does not origi-
nate in or is not destined to foreign
countries other than Canada, and if:

(A) The through rates are filed with
the Interstate Commerce Commission
and/or the Canadian Transport Com-
mission; and

(B) Certified copies of the rate divi-
sions and of all agreements, arrange-
ments or concurrences entered into in
connection with the transportation of
such cargo are filed with the Commis-
sion within 30 days of the effectiveness
of such rate divisions, agreements, ar-
rangements or concurrences.

(d) Domestic offshore commerce—(1) No-
tice requirements; general. Carriers en-
gaged in the transportation by water of
passengers or property on the high seas
or the Great Lakes on regular routes
from port to port between Alaska, Ha-
waii, a Territory, District or possession
of the United States and any other
State, Territory, District or possession
of the United States, or between places
in the same Territory, District, or pos-
session, may publish:

(i) On one day’s notice, any new or
amendatory tariff matter that does not
result in an increased cost to the ship-
per. This exemption may not apply to
any decrease which is part of a ‘‘gen-
eral decrease in rates’’ as defined by
section 1 of the 1933 Act. See § 514.2; and

(ii) On seven workdays’ notice, any
new or amendatory tariff matter that
results in an increased cost to the ship-
per. This exemption may not apply to
any increase which is part of a ‘‘gen-
eral increase in rates’’ as defined by
section 1 of the 1933 Act (see § 514.2), or
any increase which is part of an
‘‘across-the-board’’ increase in rates as
defined in § 514.2.

(2) Alaska—(i) Bethel—Kuskokwim
Bay. Transportation between Bethel,
Alaska and points in the Kuskokwim

Bay region in the range from Platinum
to Mekoryuk is exempt from the filing
requirements of the 1916 Act and the
rules of this part.

(ii) Seattle—S.E. Alaska on State-of-
Alaska operated vessels. Transportation
of passengers, commercial buses carry-
ing passengers, personal vehicles and
personal effects by vessels operated by
the State of Alaska between Seattle,
Washington, and ports in Southeastern
Alaska, is exempt from the filing re-
quirements of the 1916 Act and the
rules of this part, only if said personal
vehicles and personal effects are not
transported for the purpose of sale,
lease, or other commercial activities.

(3) [Reserved]
(4) Puerto Rico—(i) Bulk liquid cargo.

Transportation between the continen-
tal United States and Puerto Rico of
bulk liquid cargoes in quantities of not
less than 200,000 gallons per shipment
(i.e., a single shipper to a single con-
signee) is exempt from the filing re-
quirements of the 1916 Act and the
rules of this part, only if such ship-
ments are carried in tank vessels de-
signed exclusively for bulk liquid car-
goes and which are certified under reg-
ulations approved by the U.S. Coast
Guard pursuant to 46 U.S.C. 3306.

(ii) [Reserved]
(5) [Reserved]
(e) Electronic filing. A temporary ex-

emption from the electronic filing re-
quirements of this part may be ob-
tained by application under § 514.8(a),
but, during the period of such exemp-
tion and unless otherwise exempted by
this part, tariff material is required to
be filed in paper format.

[57 FR 36271, Aug. 12, 1992, as amended at 57
FR 44509, Sept. 28, 1992; 57 FR 44700, Sept. 29,
1992; 58 FR 28790, May 17, 1993; 60 FR 44437,
Aug. 28, 1995; 61 FR 66618, Dec. 18, 1996]

§ 514.4 Content, filing and cancellation
of tariff material; general.

(a) Effectiveness of new or initial and
conference tariffs in the domestic offshore
and foreign trades. Unless otherwise
provided by the Commission or this
part, all conference and carrier tariff
material tendered for filing (including
the tariffs of carriers entering a trade
for the first time), shall bear an effec-
tive date which complies with the ap-
propriate notice period(s) prescribed in
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§ 514.9 or in other sections of this part.
The notice period between filing and
effective date shall commence at 12:01
a.m. of the day of filing, as evidenced
by the Commission’s receipt notation.
The tariff may take effect at 12:01 a.m.
of the day after the notice period ex-
pires.

(b) Prohibitions—(1) Foreign language
tariffs. (i) Tariffs and essential terms of
service contracts in foreign languages
will not be accepted. Filers may, how-
ever, include foreign language com-
modity descriptions, TLI notes, and
commodity index entries, but only if:

(A) The non-English entries follow
the English entries; and

(B) The non-English text is precisely
translated from the English.

(ii) The English wording shall have
precedence in any question of interpre-
tation.

(2) Ambiguous, duplicating and conflict-
ing provisions. No person may publish
and file any tariff matter which con-
tains ambiguous language or duplicates
or conflicts with any other tariff mat-
ter on file with the Commission in
which such person is a party or partici-
pant, whether filed by such person or
by an authorized agent.

(3) Limiting or qualifying provisions—
(i) Limitation of liability. Tariffs may
not contain Tariff Rules purporting to
limit liability for loss or damage in a
manner that is prohibited by applicable
statute or regulation.

(ii) Exculpatory tariff provisions. No
terminal tariff may contain provisions
that exculpate or otherwise relieve ma-
rine terminal operators from liability
for their own negligence, or that im-
pose upon others the obligation to in-
demnify or hold-harmless the termi-
nals from liability for their own neg-
ligence.

(iii) Rates in other tariffs. Except as
specifically allowed in this part (see
§ 514.12):

(A) No rate tariff may require ref-
erence to or be governed by another
rate tariff; and

(B) The publication of a statement in
a tariff to the effect that the rates pub-
lished therein take precedence over the
rates published in some other tariff, or
that the rates published in some other
tariff take precedence over or alternate

with rates published therein, is prohib-
ited.

(iv) Modification of essential terms. Es-
sential terms of service contracts may
not contain any provision permitting
modification by the parties other than
in full compliance with this part.

(c) Controlled common carriers—(1)
Controlled common carrier rates—(i) Level
of rates and charges. Except as provided
in § 514.3(a)(2), no controlled common
carrier may maintain rates or charges
in its tariffs filed with the Commission
that are below a level that is just and
reasonable, nor may any such carrier
establish or maintain unjust or unrea-
sonable classifications, Tariff Rules, or
regulations in those tariffs. An unjust
or unreasonable classification, Tariff
Rule or regulation means one that re-
sults or is likely to result in the car-
riage or handling of cargo at rates or
charges that are below a just and rea-
sonable level.

(ii) Commission disapproval. The Com-
mission may, at any time after notice
and hearing, disapprove any rates,
charges, classifications, Tariff Rules or
regulations that the controlled com-
mon carrier has failed to demonstrate
to be just and reasonable. In a proceed-
ing under this paragraph, the burden of
proof is on the controlled common car-
rier to demonstrate that its rates,
charges, classifications, Tariff Rules or
regulations are just and reasonable.
Rates, charges, classifications, Tariff
Rules or regulations filed by a con-
trolled common carrier that have been
rejected, suspended, or disapproved by
the Commission are void and their use
is unlawful.

(iii) Effective date of rates. The rates,
charges, classifications, Tariff Rules or
regulations of controlled common car-
riers may not, without special permis-
sion of the Commission, become effec-
tive sooner than the 30th day after the
date of filing with the Commission.

(2) Classification as a controlled com-
mon carrier. (i) The Commission will no-
tify any common carrier of its classi-
fication as a controlled common car-
rier and enter such classification in
ATFI.

(ii) Any common carrier contesting
such a classification may, within 30
days after the date of the Commission’s
notice, submit a rebuttal statement.
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(iii) The Commission shall review the
rebuttal and notify the common carrier
of its final decision within 30 days from
the date the rebuttal statement was
filed.

(d) Duty and authority to file—(1) Gen-
eral procedure. (i) Except as provided in
paragraph (d)(1)(ii) of this section, au-
thority to obtain or delegate authority
for using USERID and password under
§ 514.8(f) for filing and amending par-
ticular types of tariff material, as well
as authority to change filing and edit-
ing authority, must be requested by a
responsible official of the tariff owner
in writing, using the registration form
in exhibit 1 to this part, showing (or
attaching) all necessary approvals and
paying the appropriate fee under
§ 514.21.

(ii) In an emergency, a person, al-
ready authorized to maintain and edit
its firm’s organization record under
§ 514.11(a), may change a ‘‘publisher’’
under § 514.11(a)(9)(iii), verbally notify
BTCL, and promptly submit the proper
documents.

(2) Domestic offshore tariffs. (i) Tariffs
in domestic offshore commerce may be
filed only by a responsible official of,
or a tariff agent appointed by, a domes-
tic offshore carrier participating in the
transportation offered therein. When a
tariff agent is employed, a delegation
of authority from each participating,
domestic offshore carrier must be pro-
vided.

(ii) The request for filing authority
shall state that a tariff agent has been
appointed as of a particular date, iden-
tify the agent by name and business
address, indicate whether and under
what circumstances any other person
is authorized to serve as an alternate
agent, and specifically set forth the
agent’s powers and duties to act for the
carrier in tariff matters. Only one al-
ternate agent may be appointed.

(iii) More than one delegation of au-
thority covering any one tariff is pro-
hibited, except that governing tariffs
filed pursuant to § 514.12 may be the
subject of separate delegations. Sub-
mission of a subsequent delegation of
authority covering a tariff, governing
tariff or group of tariffs, shall auto-
matically revoke any earlier delega-
tion as to that tariff or tariffs on the
day the subsequent delegation is filed,

as evidenced by the Commission’s re-
ceipt notation.

(iv) A delegation of authority to a
tariff agent may be revoked in whole or
in part by filing a written revocation
which clearly identifies the delegation
of authority and the particular powers
and duties being revoked.

(v) Should a carrier enter receiver-
ship, or otherwise come under the con-
trol of a trustee, the duty and author-
ity to file tariff material shall be upon
the receiver or trustee appointed until
the receivership/trusteeship is termi-
nated.

(3) Foreign tariffs. (i) Tariffs in for-
eign commerce shall be filed by an offi-
cer or employee of the common carrier
or, if a conference tariff, by an officer
or employee of the conference. In the
alternative, filing may be accom-
plished through an agent authorized to
act for such common carrier or con-
ference.

(ii) A common carrier or conference
may delegate authority to a person,
not an official or employee of such
common carrier or conference, for the
purpose of issuing all its tariffs or any
particular tariff.

(iii) Whenever there is a delegation of
tariff-issuing authority by a common
carrier or conference, the request shall
set forth the exact limits of the agent’s
authority.

(4) Conference-related situations in for-
eign commerce—(i) Admission to member-
ship. Before a common carrier is admit-
ted to membership in a conference, it
shall electronically file notice of can-
cellation of any independent tariff ap-
plicable to the trade served by the con-
ference, effective upon the date of ad-
mission to conference membership,
making reference to the conference
tariff and where the conference tariff
may be examined. The filing of the
independent tariff(s) and admission to
conference membership may become ef-
fective upon the date of filing, except
that, unless Special Permission is
granted pursuant to § 514.18, cancella-
tion of the independent tariff and ad-
mission to conference membership re-
quires 30 days’ notice if:

(A) The carrier is a controlled car-
rier, or

(B) The addition of the carrier to the
conference would result in a rate
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change from the carrier’s independent
tariff which causes an increase in cost
to the shipper.

(ii) Duties of members. (A) Common
carrier participants in a conference
tariff are not relieved from the neces-
sity of complying with the Commis-
sion’s regulations and the require-
ments of section 8(a)(1) of the 1984 Act
with regard to keeping tariffs open for
public inspection. See § 514.8(k)(1).

(B) A common carrier’s obligation to
file tariffs pursuant to section 8(a) of
the 1984 Act and this part must be car-
ried out as follows:

(1) When the common carrier is not a
party to an agreement, by filing its
own tariff or tariffs.

(2) When the common carrier is party
to an agreement, by participation in a
single tariff filed by the conference, ex-
cept that this requirement shall not
apply to:

(i) Ratemaking agreements either be-
tween or among conferences, or be-
tween one or more conferences and one
or more independent carriers; or

(ii) New conference agreements, new
members to such agreements, or en-
largements of the geographic scope of
conference agreements, until ninety
(90) days after the fact, unless special
permission to extend that period is
granted for good cause shown.

(C) When the common carrier’s tariff
is a conference tariff, the common car-
rier shall ensure that the conference
publishes the common carrier’s tariff
provisions in the conference tariff.

(iii) Independent action rates of con-
trolled carriers. Conferences may file on
behalf of their controlled common car-
rier members lower independent-action
rates on less than 30 days’ notice, sub-
ject to the requirements of their basic
agreements and subject to such rates
being filed at or above the level set by
a member of the conference that has
not been determined by the Commis-
sion to be a controlled common carrier
subject to section 9 of the 1984 Act, in
the trade involved.

(5) Service contracts and essential terms
in foreign commerce. (i) As further pro-
vided in paragraph (d)(5)(ii) of this sec-
tion, the duty under this part to file
service contracts, statements of essen-
tial terms and notices, and to maintain

an essential terms publication under
§ 514.17, shall be upon:

(A) A service contract signatory car-
rier which is not a member of a con-
ference for the service covered by the
contract; or

(B) The conference which:
(1) Is signatory to the service con-

tract; or
(2) Has one or more member carriers

signatory to a service contract for a
service otherwise covered by the con-
ference agreement.

(ii) When a conference files a service
contract for and on behalf of one or
more of its member lines and the con-
tract covers service from, to or be-
tween ports and/or points not included
within the scope of the conference, the
complete text of the statement of es-
sential terms shall be simultaneously
filed in the essential terms publica-
tions of both the conference(s) and car-
rier(s) involved, which shall comply
with all other essential terms publica-
tion filing and maintenance require-
ments under §§ 514.7 and 514.17.

(6) Transfer of operations or control;
changes in name or conference member-
ship. (i)(A) Whenever a conference or
common carrier with an individual tar-
iff on file changes its name or transfers
operating control to another entity or
person, the person who will thereafter
manage the conference or operate the
common carrier service shall submit a
written application to the FMC. The
application shall be accompanied by
appropriate completed ATFI User Reg-
istration Form(s) (exhibit 1 to this
part), if needed, and with the proper
user charge under § 514.21(c) (for filer
initial registration), to procedurally
transfer the tariff to the succeeding
person or firm. Subsequent amend-
ments to such tariffs shall be in the
name of the new conference or common
carrier, as applicable.

(B) Requests to procedurally transfer
only part of the service extended under
a given rate tariff will not be granted.

(ii) Domestic offshore tariffs naming
participating carriers shall be amended
within 90 days whenever any partici-
pating carrier transfers its operations,
transfers control of its business, or
changes its name, and the successor
carrier continues to participate in the
service. The amendment shall delete
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all references to the transferring car-
rier (or old name) and substitute ref-
erences to the successor carrier (or new
name) in their place.

(iii) Whenever the name of a common
carrier which participates in a con-
ference is changed, the conference shall
file an appropriate amendment to its
tariff indicating the participating com-
mon carrier’s new name.

(iv) Whenever the operation, control
or ownership of a common carrier is
transferred resulting in a majority por-
tion of the interest of that common
carrier being owned or controlled in
any manner by a government under
whose registry the vessels of the com-
mon carrier are operated, the common
carrier shall immediately notify the
Commission in writing of the details of
the change.

(e) Cancellation—(1) Tariffs. (i) An en-
tire tariff may be canceled by the filer,
or by the Commission for good cause,
by appropriately changing the expira-
tion date in the tariff record. See
§ 514.11(b).

(ii) Cancellation of a tariff due to a
cessation of all service by the publish-
ing carrier between the ports or points
listed in the canceled tariff may take
effect on the same day it is filed.

(iii) The tariffs and delegations of au-
thority of a carrier which ceases oper-
ations in a trade for more than 30 days
(other than for seasonal discontinu-
ance) shall be canceled within 60 days
after the cessation of operations.

(2) Essential terms. The statement of
essential terms may not be canceled
until after all of its associated service
contracts, including any renewal or ex-
tension, have expired. In the event a
contract is terminated under
§ 514.7(l)(1)(ii), the effective date of the
termination shall be used as the date of
cancellation (contract termination
date under § 514.17(d)(5)).

[57 FR 36271, Aug. 12, 1992, as amended at 57
FR 44509, Sept. 28, 1992]

§§ 514.5—514.6 [Reserved]

Subpart B—Service Contracts
§ 514.7 Service contracts in foreign

commerce.
(a) Scope and applicability. Service

contracts shall apply only to transpor-

tation of cargo moving from, to or
through a United States port in the
foreign commerce of the United States.
While tariffs and the essential terms of
service contracts are required to be
filed electronically and made available
to the public under subpart C of this
part, service contracts themselves and
amendments thereto (incorporating
mandatory essential terms as described
in § 514.17 and confidential names of
shippers, etc.), as well as certain relat-
ed notices, shall be filed in paper, hard
copy format under this subpart and
section.

(b) Confidentiality. All service con-
tracts and amendments to service con-
tracts filed with the Commission shall,
to the full extent permitted by law, be
held in confidence.

(c) Exempt commodities. Except as pro-
vided in paragraphs (c)(1) and (c)(2) of
this section, this section does not
apply to contracts relating to bulk
cargo, forest products, recycled metal
scrap, waste paper or paper waste.

(1) Inclusion in service contracts. An
exempt commodity listed in this para-
graph may be included in a service con-
tract filed with the Commission, but
only if:

(i) There is a tariff of general appli-
cability for the transportation, which
contains a specific commodity rate for
the exempted commodity; or

(ii) The contract itself sets forth a
rate or charge which will be applied if
the contract is rejected or otherwise
terminated.

(2) Waiver of exemption. Upon filing
under this paragraph, the service con-
tract and essential terms shall be sub-
ject to the same requirements as those
for contracts involving non-exempt
commodities.

(d) Service contracts with non-vessel-op-
erating common carriers. No ocean com-
mon carrier or conference may execute
or file any service contract in which a
contract party or an affiliate of such
contract party or member of a ship-
pers’ association entitled to receive
service under the contract is an
NVOCC, unless such NVOCC has a tar-
iff and proof of financial responsibility
as required by sections 8 and 23 of the
Shipping Act of 1984 and Commission
regulations under this part and part 583
of this chapter.
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(e) Certification of shipper status—(1)
Certification. The shipper contract
party shall certify on the signature
page of the service contract its shipper
status, e.g., owner of the cargo, ship-
pers’ association, NVOCC, or specified
other designation, and the status of
every affiliate of such contract party
or member of a shippers’ association
entitled to receive service under the
contract. The certification shall be
signed by the contract party.

(2) Proof of tariff and bond. If the cer-
tification completed by the contract
party under paragraph (e)(1) of this sec-
tion identifies the contract party or an
affiliate or member of a shippers’ asso-
ciation as an NVOCC, the ocean com-
mon carrier or conference shall obtain
proof that such NVOCC has a tariff and
a bond as required under section 8 and
23 of the 1984 Act before signing the
service contract. An ocean common
carrier or conference can obtain proof
of an NVOCC’s compliance by consult-
ing a current list published by the
Commission of NVOCCs in compliance
with the tariff and bonding require-
ments or by reviewing a copy of the
tariff rule published by the NVOCC and
in effect under § 514.15(b)(24).

(3) Joining shippers’ association during
term of contract. If an NVOCC joins a
shippers’ association during the term
of a service contract and is entitled to
receive service under the contract, the
NVOCC shall provide to the ocean com-
mon carrier or conference the proof of
compliance required by paragraph
(e)(2) of this section prior to any ship-
ments under the contract.

(4) Reliance on NVOCC proof; inde-
pendent knowledge. An ocean common
carrier or conference executing a serv-
ice contract shall be deemed to have
complied with section 10(b)(15) of the
1984 Act upon meeting the require-
ments of paragraphs (e)(1) and (e)(2) of
this section, unless the ocean common
carrier had reason to know such cer-
tification or documentation of NVOCC
tariff and bonding was false.

(f) Availability of essential terms. A
statement of the essential terms of
each initial and amended service con-
tract, as set forth in tariff format,
shall be made available for inspection
by the general public pursuant to the

requirements of this section and
§ 514.17.

(1) Availability of terms. The essential
terms of an initial or amended service
contract shall be made available for
use in a contract to all other shippers
or shippers’ associations similarly situ-
ated, under the same terms and condi-
tions, for a specified period of no less
than thirty (30) days from the date of
filing of the essential terms of the
service contract or amendment thereto
under § 514.17, as may be adjusted under
paragraph (j)(4) of this section, except
that, where a shipper or shippers’ asso-
ciation not a party to the original con-
tract exercises its right to access the
amended contract, the minimum vol-
ume obligation for the accessing ship-
per or shippers’ association shall be
pro-rated according to the relation be-
tween the duration of the original (now
amended) contract and the duration of
the access contract. The conference or
carrier may specify in the Essential
Terms Publication the information
which must accompany a me-too re-
quest and the procedures for submit-
ting same.

(2) Me-too requests and replies. (i)
Whenever a shipper or shippers’ asso-
ciation desires to enter into an initial
or amended service contract with the
same essential terms as in another ex-
isting service contract, a request shall
be submitted to the carrier or con-
ference in writing.

(ii) The carrier or conference shall
reply to the request by mailing, or
other suitable form of delivery, within
14 days of the receipt of the request, ei-
ther a contract offer with the same es-
sential terms which can be accepted
and signed by the recipient upon re-
ceipt, or an explanation in writing why
the applicant is not entitled to such a
contract. The carrier or conference
may require the contract offer to be ac-
cepted within a specified period of
time.

(3) Filing of me-too contracts. The serv-
ice contract resulting from a request
under this section may be implemented
as described in paragraph (j)(3) of this
section, and no additional statement of
essential terms need be filed. The let-
ter transmitting the service contract
itself for filing, however, shall indicate
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that it is a ‘‘me-too’’ contract and ref-
erence the essential terms FMC File
Number. See § 514.17(d)(4)(i).

(4) Changes in me-too contracts. In the
case of any expressly described subse-
quent event which results in a change
to an original essential term by the op-
eration of a contract clause in the serv-
ice contract under § 514.17(d)(7)(viii),
the new essential term(s) shall be im-
mediately made available in writing to
other shippers and shippers’ associa-
tions which have entered into a con-
tract with the same, original essential
terms, and which are similarly affected
by the event. Copies shall also be sub-
mitted to the Commission under para-
graph (g)(2)(i) of this section.

(g) Filing of service contract materials.
Authorized persons under § 514.4(d)(5)
shall file with BTCL the following:

(1) Service contracts. Within ten (10)
days of the electronic filing of essen-
tial terms under § 514.17, a true and
complete copy of the related con-
tract(s) shall be submitted in form and
content as provided by this section and
§ 514.17, in single copy contained in an
envelope, which contains no other ma-
terial, addressed to: ‘‘Director, Bureau
of Tariffs, Certification and Licensing,
Federal Maritime Commission, Wash-
ington, DC 20573.’’ The envelope shall
state ‘‘This Envelope Contains a Con-
fidential Service Contract.’’ If multiple
service contracts are filed in an enve-
lope, the pages of each individual con-
tract should be fastened together. The
top of each page of a filed service con-
tract shall be stamped ‘‘Confidential.’’

(2) Notices of: change to contract, con-
tract party or rate; availability of
changed terms to similarly-situated ship-
pers; and settlement of account. There
shall be filed with the Commission,
pursuant to the procedures of para-
graph (g)(1) of this section, a detailed
notice, within 30 days of the occur-
rence, of:

(i) The making available of contin-
gent or amended essential terms to
similarly situated shippers under para-
graphs (f)(1) or (f)(4) of this section;

(ii) Termination under paragraph
(l)(1)(ii) of this section by mutual
agreement, breach or default not cov-
ered by the service contract;

(iii) The adjustment of accounts, by
rerating, liquidated damages, or other-

wise under paragraph (l) of this sec-
tion;

(iv) Final settlement of any account
adjusted as described in paragraph
(g)(2)(iii) of this section; and

(v) Any change to:
(A) The name of a basic contract

party under paragraph (h)(1)(v) of this
section; or

(B) The list of affiliates under para-
graph (h)(1)(vi) of this section of any
contract party entitled to receive or
authorized to offer services under the
contract.

(h) Form and content. Every service
contract shall clearly, legibly and ac-
curately set forth in the following
order:

(1) On the first page, preceding any
other provisions: (i) A unique service
contract number, and consecutively
numbered amendment number, if any,
bearing the prefix ‘‘SC’’ (see
§ 514.17(d)(2));

(ii) The ATFI number (‘‘Tariff #
—————’’) of the carrier’s or con-
ference’s essential terms publication
(See §§ 514.11(b) and 514.17(b));

(iii) A reference to the statement of
essential terms numbers, as follows:

(A) ‘‘ET Number llllll’’ as pro-
vided in § 514.17(d)(2)(i); and,

(B) ‘‘FMC File Numberllllll’’
as provided in § 514.17(d)(4)(i).

(iv) The ATFI number(s) (‘‘Tariff #
—————’’) of the tariff(s) of general
applicability;

(v) The typewritten legal names and
business addresses of the contract par-
ties; the typewritten legal names of af-
filiates entitled to access the contract;
and the typewritten names, titles and
addresses of the representatives sign-
ing the contract for the parties. Car-
riers and/or conferences which enter
into contracts which include affiliates
must in each instance either:

(A) list the affiliates’ business ad-
dresses; or

(B) certify that this information will
be provided to the Commission upon re-
quest within 10 business days of such
request (These requirements will apply
to previously-filed contracts amended
after March 13, 1996). However, the re-
quirements of this section do not apply
to amendments to contracts that have
been filed in accordance with the re-
quirements of this section unless the
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1 See Exhibit II of this part for an example
of an abbreviated format service contract.

amendment adds new parties or affili-
ates. subsequent references in the con-
tract to the contract parties shall be
consistent with the first reference (e.g.,
(exact name), ‘‘carriers,’’ ‘‘shipper,’’ or
‘‘association,’’ etc.); and

(vi) Every affiliate of each contract
party named under paragraph (h)(1)(v)
of this section entitled to receive or
authorized to offer services under the
contract, except that in the case of a
contract entered into by a conference
or shippers’ association, individual
members need not be named unless the
contract includes or excludes specific
members. In the event the list of affili-
ates is too lengthy to be included on
the first page, reference shall be made
to the exact location of such informa-
tion.

(2) On the second and subsequent
pages: (i) The complete terms of the
contract, including:

(A) All essential terms as required
under § 514.17, preferably in the order
and format prescribed by § 514.17(d);

(B) Other terms of the contract; and
(C) Section 514.7(h)(2)(i)(A) does not

apply to a service contract that incor-
porates by reference all of the associ-
ated essential terms filing as published
in ATFI, provided that the parties cer-
tify that, other than for those provi-
sions set forth in the filed service con-
tract, such essential terms filing sets
forth the true and complete contract.1

(ii)(A) A description of the shipment
records which will be maintained to
support the contract; and

(B) The address, telephone number,
and title of the person who will respond
to a request by making shipment
records available to the Commission
for inspection under paragraph (m) of
this section; and

(iii) The number of free days and
charges for use of carrier or conference
provided equipment. The carrier or
conference may reference its tariff of
general applicability or equipment
interchange tariff. In those instances,
reference need be made to Tariff Rule
21 (§ 514.15(b)(21)) and the applicable
tariff number only.

(3) On the signature page: (i) Signa-
tures of all necessary contract parties;
and

(ii) A certification of shipper status
in accordance with paragraph (e) of
this section.

(i) [Reserved]
(j) Contract rejection and notice; imple-

mentation—(1) Initial filing and notice of
intent to reject—(i) Within 20 days after
the initial filing of an initial or amend-
ed service contract, the Commission
may reject, or notify the filing party of
the Commission’s intent to reject, a
service contract and/or statement of
essential terms that does not conform
to the form, content and filing require-
ments of the 1984 Act or this part. The
Commission will provide an expla-
nation of the reasons for such rejection
or intent to reject.

(ii) Except for rejection on the
ground that the service contract or
amendment thereto was not filed with-
in ten days of its essential terms, or
other major deficiencies, such as not
containing an essential term, the par-
ties will have 20 days after the date ap-
pearing on the notice of intent to re-
ject to resubmit the contract (in paper
form under paragraph (g) of this sec-
tion) and/or statement of essential
terms (in electronic form under
§ 514.17), modified to satisfy the Com-
mission’s concerns.

(2) Rejection. The Commission may
reject an initial or amended contract
and/or statement of essential terms if:

(i) The initial or amended service
contract is not filed within 10 days of
the electronic filing of its associated
essential terms;

(ii) A mandatory essential term or 30-
day me-too notice is missing; or

(iii) Under a notice of rejection pur-
suant to paragraph (j)(1) of this sec-
tion, if the objectionable contract or
statement of essential terms:

(A) Is not resubmitted within 20 days
of the notice of intent to reject; or

(B) Is resubmitted within 20 days of
the notice of intent to reject as pro-
vided in paragraph (j)(1)(ii) of this sec-
tion, but still does not conform to the
form, content or filing requirements of
the Act or this part.

(3) Implementation; prohibition and re-
rating. (i) Performance under a service
contract or amendment thereto may
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begin without prior Commission au-
thorization on the day its associated
statement of essential terms is elec-
tronically filed, except for rejection
under paragraph (j)(3)(ii) of this sec-
tion;

(ii) When the filing parties receive
notice that an initial or amended serv-
ice contract or statement of essential
terms has been rejected under para-
graph (j)(2) of this section:

(A) Further or continued implemen-
tation of the service contract is prohib-
ited;

(B) All services performed under the
contract shall be rerated in accordance
with the otherwise applicable tariff
provisions for such services with notice
to the shipper or shippers’ association
within 30 days of the date of rejection;
and

(C) Detailed notice shall be given to
the Commission under paragraph (g)(2)
of this section within 30 days of:

(1) The rerating or other account ad-
justment resulting from rejection
under this paragraph; and

(2) Final settlement of the account
adjusted under paragraph
(j)((3)(ii)(C)(1) of this section.

(4) Period of availability. The mini-
mum 30-day period of availability of es-
sential terms required by paragraph
(f)(1) of this section shall be suspended
on the date of the notice of intent to
reject an initial or amended service
contract and/or statement of essential
terms under paragraph (j)(1)(i) of this
section, or on the date of rejection
under paragraphs (j)(1)(i) and (j)(2) of
this section, whichever occurs first,
and a new 30-day period shall com-
mence upon the resubmission thereof
under paragraph (j)(1)(ii) of this sec-
tion.

(k) Modification, correction and can-
cellation of service contract terms.

(1) Modifications. (i) The essential
terms originally set forth in a service
contract may be amended by mutual
agreement of the parties to the con-
tract and shall be electronically filed
with the Commission under § 514.17.

(ii) Amended service contracts shall
be filed with the Commission pursuant
to paragraph (g) of this section.

(iii) Any shipper or shippers’ associa-
tion that has previously entered into a
service contract which is amended pur-

suant to this paragraph may elect to
continue under that contract or adopt
the modified essential terms as an
amendment to its contract.

(2) Corrections. Either party to a filed
service contract may request permis-
sion to correct clerical or administra-
tive errors in the essential terms of a
filed contract. Requests shall be filed,
in duplicate, with the Commission’s Of-
fice of the Secretary within 45 days of
the contract’s filing with the Commis-
sion, accompanied by remittance of a
$233 service fee, and shall include:

(i) A letter of transmittal explaining
the purpose of the submission, and pro-
viding specific information to identify
the initial or amended service contract
to be corrected.

(ii) A paper copy of the proposed cor-
rect essential terms. Corrections shall
be indicated as follows:

(A) Matter being deleted shall be
struck through; and

(B) Matter to be added shall imme-
diately follow the language being de-
leted and be underscored;

(iii) An affidavit from the filing
party attesting with specificity to the
factual circumstances surrounding the
clerical or administrative error, with
reference to any supporting docu-
mentation;

(iv) Documents supporting the cleri-
cal or administrative error; and

(v) A brief statement from the other
party to the contract concurring in the
request for correction.

(3) Filing and availability of cor-
rected materials.

(i) If the request for correction is
granted, the carrier or conference shall
file the corrected contract provisions
under this section and/or a corrected
statement of essential terms under
§ 514.17, using a special case number
under § 514.9(b)(19). Corrected essential
terms shall be made available to all
other shippers or shippers’ associations
similarly situated for a specified period
of no less than fifteen (15) days from
the date of the filing of the corrected
essential terms. The provisions of para-
graphs (f)(1) to (f)(3) of this section
shall otherwise apply.

(ii) The provisions of paragraph
(k)(3)(i) of this section do not apply to
clerical or administrative errors that
appear only in a confidentially filed
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service contract but not also in the rel-
evant essential terms.

(iii) Any shipper or shippers’ associa-
tion that has previously entered into a
service contract that is corrected pur-
suant to this paragraph may elect to
continue under that contract with or
without the corrected essential terms.

(4) Cancellation. See paragraph (1) of
this section and § 514.4(e)(2).

(l) Accounting adjustments; rerating;
notice—(1) Account adjustment; rerat-
ing—(i) Events and damages covered by
contract. An account shall be adjusted
when there is either liability for liq-
uidated damages under
§ 514.17(d)(7)(vii), or the occurrence of
an event described in § 514.17(d)(7)(viii).

(ii) Mutual termination or shipper fail-
ure to meet cargo minimum not covered by
the contract. In the event of a contract
termination which is not provided for
in the contract itself and which results
from mutual agreement of the parties
or because the shipper or shippers’ as-
sociation has failed to tender the mini-
mum quantity required by the con-
tract:

(A) Further or continued implemen-
tation of the service contract is prohib-
ited; and

(B) The cargo previously carried
under the contract shall be rerated ac-
cording to the otherwise applicable tar-
iff provisions of the carrier or con-
ference in effect at the time of each
shipment.

(2) Notice to contract party. A proposed
final accounting or rerating under this
section shall be issued to the appro-
priate contract party within 60 days of
termination, discontinuance, breach or
default of the service contract, for:

(i) Liability for liquidated damages
under § 514.17(d)(7)(vii);

(ii) The occurrence of an event under
§ 514.17(d)(7)(viii); or

(iii) Termination, breach or default
not covered by the contract.

(3) Notice to Commission. Detailed no-
tice of any termination, rerating, and/
or account adjustments, as well as
final settlement of an adjusted ac-
count, shall be given to the Commis-
sion under paragraph (g)(2) of this sec-
tion.

(m) Record keeping and audit—(1)
Records retention for five years. Every
common carrier or conference shall

maintain service contract records in an
organized, readily accessible or retriev-
able manner for a period of five years
from the termination of each contract.

(2) [Paragraph (m)(2) is stayed until
further notice.] Where maintained. (i)
Service contract records shall be main-
tained in the United States, except
that service contract records may be
maintained outside the United States
if the Chairman or Secretary of a con-
ference or President or Chief Executive
Officer of a carrier certifies annually
by January 1, on a form to be supplied
by the Commission, that service con-
tract records will be made available as
provided in paragraph (m)(3) of this
section.

(ii) If service contract records are not
made available to the Commission as
provided in paragraph (m)(3) of this
section, the Commission may cancel
any carrier’s or conference’s right to
maintain records outside the United
States pursuant to the certification
procedure of paragraph (m)(2)(i) of this
section.

(3) Production for audit within 30 days
of request. Every common carrier or
conference shall, upon written request
of the FMC’s Director, Bureau of En-
forcement or any Area Representative,
submit requested service contract
records within 30 days from the date of
the request.

[57 FR 36271, Aug. 12, 1992, as amended at 57
FR 46322, Oct. 8, 1992; 58 FR 27, Jan. 4, 1993;
58 FR 5622, Jan. 22, 1993; 61 FR 5309, Feb. 12,
1996; 61 FR 51233, Oct. 1, 1996; 62 FR 63463,
Dec. 1, 1997; 63 FR 50536, Sept. 22, 1998]

EFFECTIVE DATE NOTE: (1) At 57 FR 36271,
Aug. 12, 1992, the effectiveness of paragraph
(m)(2) was stayed until further notice. The
agency will publish a document in the FED-
ERAL REGISTER indicating when the stay is
terminated.

(2) At 63 FR 50536, Sept. 22, 1998, § 514.7(k)(2)
introductory text was revised, effective Nov.
2, 1998. For the convenience of the user, the
superseded text is set forth as follows:

§ 514.7 Service contracts in foreign com-
merce.

* * * * *

(k) * * *
(2) Corrections. Either party to a filed serv-

ice contract may request permission to cor-
rect clerical or administrative errors in the
essential terms of a filed contract. Requests
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shall be filed, in duplicate, with the Commis-
sion’s Office of the Secretary within 45 days
of the contract’s filing with the Commission
and shall include:

* * * * *

Subpart C—Form, Content and
Use of Tariff Data

§ 514.8 Electronic filing.
(a) Exemptions. (1) All tariffs required

to be filed by this part shall be filed in
the proper electronic form and manner
unless specifically exempted by the
Commission.

(2) A petition for a temporary exemp-
tion from the electronic filing require-
ments of this part shall be filed with
the Secretary of the Commission under
§ 502.69 of this chapter and § 514.21. Un-
less a complete exemption from filing
tariff material is warranted, the peti-
tioner obtaining the exemption will
still be required to file tariffs in paper
format during the period of the exemp-
tion.

(b) User manual. A user manual for
electronic filing (and/or retrieval) may
be purchased from BTCL for a fee set
forth in § 514.21. The user manual con-
tains the following:

(1) ATFI Fundamentals Guide, which
provides the basic ATFI concepts and
the general system background to un-
derstand the procedures for ATFI use.

(2) ATFI System Handbook, which de-
scribes system use characteristics, pro-
vides high-level introduction to users’
interfaces, i.e., menus and screens, out-
lines the information contained in the
guides, and is a quick reference source
for experienced users.

(3) ATFI Tariff Retrieval Guide, which
provides complete instructional detail
on the retrieval procedures to access
all components of a tariff using the
ATFI central site system in interactive
mode.

(4) ATFI Tariff Filing Guide, which
provides complete instructional detail
on the interactive filing procedures to
create and maintain all components of
a tariff using the ATFI central site sys-
tem in interactive mode.

(5) ATFI ‘‘Batch Filing Guide’’ (see
paragraph (d)(3) of this section), which
presents information to tariff filers
who prepare new tariff submissions or

modifications in an ‘‘off-line’’ or batch
mode, and then submit the batch fil-
ings to the Commission either elec-
tronically (on-line batch) or by tape
(tape or in-bulk batch). Contains the
ATFI transaction sets for proper for-
matting of batch filings.

(c) Filing; types of filing. In all cases,
interactive, on-line batch or bulk
(tape) batch, the filing session is proc-
essed as soon as possible after submis-
sion/receipt of the filing session infor-
mation. The ATFI system assigns the
filing date, which is the date an elec-
tronically transmitted (interactive or
on-line batch) filing session file trans-
fer is initiated (successful file transfer
assumed) or the tape (in-bulk batch) is
delivered to a designated location and
date-time stamped, in local time in the
U.S. Eastern Time Zone. After the fil-
ing session is processed, a filing-results
message is placed in the filers elec-
tronic mailbox on the central site sys-
tem.

(1) Interactive filing. Interactive tariff
filing uses a modem and VT-100-type
terminal (or VT-100-type terminal
emulation on a personal computer) for
ATFI access to create tariff filings,
verify previous filings, and perform
sample freight calculations for ver-
ification of filed information, using
ATFI system screens and pop-up win-
dows. The modem must adhere to one
of the following standards: Bell 212
(1200 baud); CCITT V.22 (2400 baud); or
CCITT V.32 (9600 baud). The filing is
submitted when the filer executes the
command to ‘‘File all Authorized
Changes’’ and ATFI’s ‘‘sent’’ response
indicates completion of that filing ses-
sion submission.

(2) On-line batch filing. On-line batch
filing is performed by transmission of
prepared tariff material to the ATFI
system over dial-up lines from the fil-
er’s own computer, using published
ATFI transaction set formats and the
KERMIT file transfer protocols. The
conclusion of the file transfer sequence
is a positive keyboard entry to initiate
the transfer and a response that indi-
cates completion of that submission.
The modem requirements are the same
as those in paragraph (c)(1) of this sec-
tion. On-line batch filing requires a
computer and software capable of pro-
ducing tariff material according to the
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ATFI transaction sets, and transmit-
ting via KERMIT protocol. KERMIT is
public domain software and is available
from: KERMIT Distribution, Columbia
University Center for Computing Ac-
tivities, 612 West 115th Street, New
York, NY 10025.

(3) In-bulk (tape) batch filing. Tape
batch filing is accomplished by phys-
ical delivery of prepared tariff material
on magnetic tape, in the published
ATFI transaction set formats, to des-
ignated location(s) and accepted/time-
stamped by an ATFI attendant, or
date/time stamped and deposited for
processing. The tape is processed after
receipt at the ATFI Computer Center.
In order that in-bulk (tape) tariff data
can be deemed to be ‘‘filed’’ on a par-
ticular date, the tape(s) must be appro-
priately delivered (deposited) by 5:00
p.m. on that date, if a normal Commis-
sion work day; or if the date desired is
a non-work day, by 5:00 p.m. on the pre-
vious Commission work day. See
§ 514.10(a)(2)(iii). In-bulk batch filing re-
quires a computer and software capable
of producing tariff material according
to the ATFI transaction sets, and re-
cording this on 9-track 1600 bpi or 6250
bpi tape according to standards out-
lined in the ‘‘Batch Filing Guide.’’ See
paragraph (d)(3) of this section.

(d) General format requirements—(1)
Database format. The ATFI database is
structured from tariff data elements
and the tariff objects (see paragraph (h)
of this section) formed by logical
grouping of those elements. For exam-
ple, a TLI is a tariff object which con-
tains data elements for origin, destina-
tion, rate, basis, service, etc. The tariff
objects are relational, with the ‘‘mas-
ter’’ record being the organization
record for a firm. One or more tariff
records would be ‘‘related’’ to that or-
ganization record. All required and op-
tional Tariff Rules, any number of
commodity descriptions, desired loca-
tion groups and inland rate tables are
related to a specific tariff record. TLIs
are related to a specific commodity de-
scription and assessorial-charge algo-
rithms are related to specific Tariff
Rules, commodity descriptions or TLIs.
This relational structure allows inter-
active ATFI users to quickly locate
specific tariff objects regardless of the
filing organization, tariff type or trade.

Although the data formats are very
precise and the CRT displays standard,
the traditional page format is no
longer in use. See paragraph (l)(1) of
this section.

(2) Batch transmission. Batch trans-
mission of tariff materials to the ATFI
computer, either on-line or in-bulk, is
governed by the transaction sets con-
tained in the ‘‘Batch Filing Guide.’’
Tariff filings not complying with the
regulations in this part or the formats
and valid codes contained in the
‘‘Batch Filing Guide’’ are subject to re-
jection.

(3) ‘‘Batch Filing Guide.’’ The ATFI
‘‘Batch Filing Guide’’ is published and
updated in Pike and Fischer, ‘‘Shipping
Regulation,’’ SR 329:501, and a copy of
the Guide is available from BTCL. The
‘‘Batch Filing Guide’’ includes the fol-
lowing items:

(i) Transaction sets. The transaction
set formats also include transaction
set segments, data elements, and ref-
erence tables.

(ii) Data Element Dictionary (‘‘DED’’)
and Valid Reference Table Entries for
certain data elements (e.g., service
codes, container type codes, currency
codes, etc.), calculation statement defi-
nitions, and condition and calculation
statement data fields. For interactive
filing, valid reference table entries can
be accessed on help screens.

(4) Adding new transaction data. Re-
quests for major changes or additions
to the transaction set data dictionary
or reference tables shall be submitted
in writing to BTCL, with sufficient de-
tail and reasons for each proposed
change. A contact person and tele-
phone number also should be provided
in case of questions.

(i) A proposed major change (other
than a correction), such as to a trans-
action set, will require formal configu-
ration management procedures and a
minimum of thirty days’ advance no-
tice of the change in the FEDERAL REG-
ISTER and the ATFI system news, avail-
able at system logon, and by other es-
tablished Commission communications
procedures.

(ii) Minor changes will be entered
into the system and published as soon
as possible. Such minor changes in-
clude additions to any of the following
term and reference lists: Cities; States
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and provinces; Countries; Ports; Con-
tainer sizes; Container types; Con-
tainer temperatures; Hazard codes; In-
land modes; Packaging types; Rate
Bases; Service types; Stuffing mode;
Stripping mode; and Currencies. See
Appendixes A and B to the ATFI Batch
Filing Guide.

(e) Hardware and software require-
ments. The basic equipment suite nec-
essary to access ATFI is a VT-100-type
terminal (including CRT) and a
modem. A more sophisticated suite for
ATFI access would be composed of a
personal computer (PC) (including
CRT), a VT-100 emulation software
package, and a modem. For batch fil-
ers, the transmitted filing session must
be formatted to comply with the trans-
action sets. The transmission may be
via the use of KERMIT file transfer
protocols after establishing a link for
on-line batch filing with the ATFI cen-
tral site computer (see paragraph (c)(2)
of this section).

(f) Password and User ID. (1) System
Identifications (‘‘IDs’’) for either filing
or retrieval logon and initial password
assignments are obtained by submit-
ting the User Registration Form (ex-
hibit 1 to this part), along with the
proper fee under § 514.21 and other nec-
essary documents prescribed by
§ 514.4(d) of this part, to BTCL. A sepa-
rate User Registration Form is re-
quired for each individual that will ac-
cess ATFI.

(2) Logon IDs and passwords may not
be shared with or loaned to or used by
any individual other than the individ-
ual registrant. The Commission re-
serves the right to disable any logon ID
that is shared with, loaned to or used
by parties other than the registrant.

(3) Authority for organizational
maintenance, filing or retrieval can be
transferred by submitting an amended
registration form requesting the as-
signment of a new logon ID and pass-
word (see § 514.(4)(d)). The original
logon ID will be canceled when a re-
placement logon ID is issued.

(g) Connecting to ATFI; procedures. If
ATFI user equipment (hardware and
software) is compatible with the con-
figurations specified in paragraph (e) of
this section, and the proper ID and
password have been obtained under
paragraph (f) of this section, on-line

ATFI services (interactive retrieval,
interactive filing, and on-line batch fil-
ing) are available to users registered
under this section and § 514.21 for the
respective services, over commercial
telecommunications using standard
asynchronous modems with data rates
up to 9600 baud. The dial-up procedures
are set forth in section 2.3 of the Batch
Filing Guide and section 4.2 of the
ATFI System Handbook, and the ATFI
Hot Line number is available through
BTCL.

(h) Major menu selections. Proper con-
nection will lead the user to the ‘‘ATFI
Logo Menu,’’ which allows selections
by any user for ‘‘Tariff Retrieval,’’
‘‘Retrieval Practice,’’ ‘‘Retrieval CBI,’’
‘‘Mailbox,’’ ‘‘ATFI System News,’’
‘‘Change Password,’’ ‘‘Screen Setup,’’
and ‘‘Logout.’’ Additionally, a reg-
istered filer can access ‘‘Tariff Filing,’’
‘‘Filing CBI,’’ and ‘‘Filing Practice.’’
Upon the selection of either ‘‘Tariff
Filing’’ or ‘‘Tariff Retrieval,’’ the user
will be led to the ‘‘Main Menu,’’ which
allows selection (with help screens and
windows) of the following items and
subitems (see also the anti-rebate pol-
icy notice in paragraph (j) of this sec-
tion). The tariff objects (in addition to *
‘‘Commodity Descriptions’’ and *
‘‘TLIs’’) are marked with an asterisk
(*).

(1) Select Tariff. This selection allows
access to a particular tariff which can
be selected by ‘‘Organization Number,’’
‘‘Origin’’ and ‘‘Destination,’’ and/or
‘‘Organization Trade Name.’’

(2) Rate Inquiry. This selection is used
for ‘‘Commodities’’ (§ 514.13(a)), ‘‘TLIs’’
(§ 514.13(b)), ‘‘Access Dates’’
(§ 514.10(a)(1)), and ‘‘Algorithms’’ for as-
sessorial charges and calculations
(§ 514.10(d)). For essential terms publi-
cations, ‘‘Rate Inquiry’’ provides ac-
cess to the * ‘‘Essential Terms’’ of serv-
ice contracts (§ 514.17).

(3) Other Tariff Components. This se-
lection provides another menu for:

(i) * Rules (Tariff Rules). See § 514.15.
(ii) Inland Rates. (This provides ac-

cess to * ‘‘Inland Rate Tables.’’) See
§ 514.15(b)(1).

(iii) Commodity Index. (This can also
be accessed from the ‘‘Commodity
Search’’ screen under ‘‘Rate Inquiry.’’)
See § 514.13(a)(7).

(iv) * Location Groups. See § 514.10(b).
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(v) Tariff Definition. This selection
provides another menu for:

(A) * Tariff Record. See § 514.11(b).
(B) Origin Scope. See § 514.11(c).
(C) Destination Scope. See § 514.11(c).
(D) Governing Tariffs. See § 514.12.
(E) * Organization Record. (This item

is more directly available by filers who
have the authority to edit the ‘‘Organi-
zation Record.’’) See § 514.11(a).

(vi) Select Tariff.
(vii) New Access Date. See

§ 514.10(a)(1).
(4) Utilities.
(i) Currency Conversion.
(ii) Display Options.
(iii) Version Information.
(iv) New Tariff Creation (filers only).
(v) General Rate Increases (filers only).
(vi) Authorize/Review Changes (filers

only).
(vii) Filing Utilities (filers only).
(5) Exit Tariff System.
(6) V1.00 Information.
(i) [Reserved]
(j) Anti-rebate tariff notice. To further

implement the United States policy
against untariffed rebates, as reflected
in § 514.1(c)(1)(iii), the following notice
will appear after logon to the ATFI
system:

The foreign commerce carriers whose tar-
iffs are recorded within this system have a
policy against the payment of any rebate, di-
rectly or indirectly by the company or by
any officer, employee or agent, which pay-
ment would be unlawful under the Shipping
Act of 1984. Such policy has been certified to
the Federal Maritime Commission in accord-
ance with the Shipping Act of 1984. The ship-
ping statutes also prohibit rebates in the do-
mestic offshore trade.

(k) Publication; paper copies of tariff
materials—(1) Publication—(i) Availabil-
ity for public inspection. (A) During nor-
mal business hours, every carrier, con-
ference and terminal operator shall
promptly make available to the public
in paper or electronic form and at a
reasonable charge (such as for a regu-
lar subscription under § 514.15(b)(30)) all
tariff material required by this part to
be filed by the carrier, conference or
marine terminal operator, as well as
all Commission actions affecting such
tariff material, such as rejections, sus-
pensions, etc.

(B) In addition to the requirements of
paragraph (k)(1)(i)(A) of this section,
every domestic offshore carrier shall

make available to the public at each
facility at which it receives freight or
passengers for transportation, or at
which it employs a general or sales
agent, all tariff material governing
transportation to and from the facility
in question.

(ii) Availability of domestic offshore
tariff materials to government officials.
The governor of any state, common-
wealth or territory served by a domes-
tic offshore carrier may request a car-
rier in writing to furnish to a des-
ignated government official or office
tariff matter filed by the carrier which
pertains to trades affecting the state,
commonwealth or territory in ques-
tion. Such request may be for the tariff
matter either to be made available in
electronic format, or to be furnished in
no more than two (2) paper copies.
Upon receipt of such a request, which
shall include the name, address and
facsimile transmission number(s) of
the designated official or office, the
carrier shall promptly provide to the
designated official or office the re-
quested tariff material and add the of-
ficial or office to its list of tariff sub-
scribers. No charge shall be made for
the service, but such officials and of-
fices shall be treated in the same fash-
ion as paid subscribers in all other re-
spects. See § 514.15(b)(30). In addition, a
copy of any new or amendatory tariff
matter that results in an increased
cost to the shipper and that is filed on
less than 30 days’ notice pursuant to
§ 514.9(b)(24)(ii), shall be provided to the
designated Government officials or of-
fices, on the same day that such tariff
matter is filed with the Federal Mari-
time Commission, by hand delivery or
facsimile transmission of one paper
copy, or by electronic transmission, if
available.

(iii) Assistance to the public. Persons
requesting to inspect tariff materials
shall, upon reasonable notice, be pro-
vided sufficient instruction or assist-
ance to allow them to ascertain both
the present and proposed rates,
charges, classifications, Tariff Rules
and practices of the tariff owner.

(iv) Tariff Rule containing public access
details. Tariff filers shall set forth in
detail in Tariff Rule 30 (§ 514.15(b)(30))
all costs, conditions and arrangements
for public inspection of tariff material,
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including the official tariff when it is
not available for access in the ATFI
system due to a breakdown or similar
disaster.

(v) Official copies. (A) Except as pro-
vided in paragraph (k)(1)(v)(B) of this
section, the official version of a tariff
will be the version of any and all tariff
objects published and effective on a
specific date in the ATFI central site
computer or the ATFI archives. Indi-
vidual tariffs are accessible by reg-
istered ATFI interactive retrievers and
by the public at terminals in the Com-
mission’s Tariff Control Center.

(B) During a major emergency where
the ATFI host processor is inaccessible
due to an equipment breakdown in the
ATFI system, the official tariff of a
tariff owner shall be that maintained
by the tariff owner for public access
during just such an emergency. The ac-
cess to the emergency tariff shall be
described in the tariff owner’s Tariff
Rule 30 (§ 514.15(b)(30)). As soon as the
ATFI host processor becomes acces-
sible, the tariff owner shall ensure that
there are no discrepancies between the
emergency tariff and the ATFI tariff.

(2) Certified paper copies of tariff mate-
rial. The Commission will publish paper
pages containing filed tariff informa-
tion only for special Commission re-
quirements, e.g., for requested certifi-
cation of tariff data by the Commission
Secretary for official use in court and
in other governmental proceedings
under § 503.43(c) of this chapter and
§ 514.21(d). The pages produced for these
purposes will not reflect the formats of
traditional, page-based tariffs, but will
present tariff objects in effect or filed
to become effective on a specific date.
The paper format may reflect the
printing of a computer screen display
or the retrieval and printing of a spe-
cific portion of a tariff in the ATFI
database or the ATFI database ar-
chives.

(l) Certification of batch filing capabil-
ity. (1) The Commission will not make
available to the public software pack-
ages for firms to use in formulating
tariff filings. The Commission has re-
leased the ‘‘Batch Filing Guide’’ (with
transaction sets) into the public do-
main so that qualified commercial
firms can develop batch filing software
for the general market.

(2) Certification. Firms which de-
velop batch filing software, by appoint-
ment through BTCL and payment of
the fee set forth in § 514.21, can be cer-
tified for the formatting of one or more
of several types of tariff data (e.g., do-
mestic, foreign, essential terms, etc.)
in ATFI transaction set format and
submission of that data to the FMC
ATFI central site computer. The data
may be submitted either via on-line
batch transmission over dial-up tele-
communications links using the re-
quired file transfer protocols, or in
bulk batch via delivery to the ATFI
computer center of magnetic tape con-
taining the tariff data. Certification
will require submission of tariff filing
sessions to ATFI, with an evaluation of
the actual results of the attempted fil-
ings to ensure that the transaction set
formats are properly employed and
that the filing results are consistent
with the filer’s expectations.

(m) ATFI screens. The sample screens
used to illustrate tariff objects in this
part simulate parts of, but are not the
actual, completed ATFI screens used in
the electronic filing and retrieval of
tariff data, which may also change
with technical or regulatory develop-
ments. Moreover, certain fields appear-
ing on the actual ATFI screens may be
blocked off from directly entering all
or certain data in such fields, because
of default procedures, developing and
copying data from other, preliminary
screens, etc. Accordingly, filers must
carefully follow instructions in order
to properly enter complete and accu-
rate tariff data.

(n) Validation of data. Tariff data sub-
mitted to ATFI for filing are screened
for compliance with ATFI conformity
checks, and certain data not automati-
cally rejected by the conformity
checks are flagged for Commission ex-
aminer review.

(1) Conformity checks. The conformity
checks are syntax checks, validity
checks and associative checks. For
interactive filing, the ATFI system
will generally not accept tariff mate-
rial which fails conformity checks and
the on-line filer can immediately cor-
rect its proposed filing before final sub-
mission to the ATFI database. Com-
mercially developed batch filing soft-
ware can be designed to accomplish the
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same functionality. However, all pro-
posed filings of tariff materials must
undergo the routine system conformity
checks before they can be received into
the database. Filers will be notified of
automatic rejections at this stage by
electronic mail, with follow-up letter,
if necessary. The conformity checks
are:

(i) Syntax Checks. Tariff material will
be checked for file integrity, proper
data types, field lengths, and logical
sequence according to the ‘‘Batch Fil-
ing Guide’s’’ transaction sets. Data not
conforming to the data element format
or type in the ‘‘Batch Filing Guide’s’’
Data Element Dictionary (‘‘DED’’) and
the sequence requirements of the
transaction sets and segment defini-
tions will result in rejections of sub-
mitted tariff data to include the pos-
sible rejection of an entire filing if
form and format errors are extensive
enough to preclude processing.

(ii) Validity Checks. Certain data ele-
ments of filed tariff material will also
be checked for data validity by type
against the DED’s published reference
tables, such as for container types and
sizes, rate basis, and packaging. See
§ 514.13(b).

(iii) Associative Checks. ATFI uses as-
sociative checks to identify logical
conformity with established tariff fil-
ing rules. The following are some rep-
resentative types of associative checks
performed by the ATFI system.

(A) Any new or amended tariff matter
must have:

(1) A valid organization number and
name (§ 514.11 (b)(1)(ii) and (b)(2)).

(2) No suspended carrier or object
status (See §§ 514.1(c)(1) and 514.19).

(3) Appropriate publication authority
(§ 514.11(a)(9)(iii)).

(4) Filing date same as or prior to ef-
fective date (§ 514.10(a)).

(5) Valid and appropriate filing/
amendment codes (§ 514.9).

(6) Valid and appropriate filing, effec-
tive, thru and expiration dates (§§ 514.9
and 514.10(a)).

(7) When used, valid special case
number and filing/amendment code
‘‘S,’’ with no other filing/amendment
codes entered (§ 514.9(b)(19)).

(B) Tariff records (§ 514.11(b)) must
have new (unique to carrier/conference/

terminal) tariff number
(§ 514.11(b)(1)(ii)).

(C) Commodity description records
(§ 514.13(a)) must have:

(1) Complete textual description and
unique number.

(2) At least one commodity index
entry.

(D) Tariff line item (TLI) records
(§ 514.13(b)) must have a valid:

(1) Commodity description and code
(§ 514.13(b)(5)).

(2) TLI code (§ 514.13(b)(6)).
(3) Origin and destination

(§ 514.13(b)(15)).
(4) Rate basis (§ 514.13(b)(17)).
(5) A specified rate (§ 514.13(b)(19)).
(E) Tariff Rules (§ 514.15(b)) must

have:
(1) All mandatory rules.
(2) Number of new Tariff Rule not

previously used in that tariff.
(F) New or enlarged scope (certain tar-

iffs) must have effective date 30 days or
more after filing date (§ 514.11(b)(10)).

(G) Essential terms (§ 514.17) must
have:

(1) All mandatory terms (§ 514.17(d)).
(2) Availability date for initial serv-

ice contracts and each amendment
thereto at least 30 days greater than
the filing date (§ 514.17(d)(3)).

(2) Flag for FMC examiner review. In
ATFI, electronic conformity checks
cannot be designed to check and pass/
fail every possible rejection situation,
such as, for example, conflicting texts
or ambiguous language. Other matters,
such as filings of controlled carriers,
require policy review under the 1984
Act. For these reasons, ATFI will auto-
matically queue for review by a Com-
mission examiner the items which sur-
vive the conformity checks described
in paragraph (n)(1) of this section. The
following are representative types of
items flagged for examiner review:

(i) Any new or amended tariff matter:
(A) Of a controlled common carrier.
(B) With a filing/amendment code of

‘‘G,’’ ‘‘K,’’ ‘‘M,’’ ‘‘P,’’ ‘‘T,’’ or ‘‘X’’
(§ 514.9(b)).

(C) When a special case number is
present (§ 514.9(b)(19)).

(ii) All tariff record filings and amend-
ments (§ 514.11(b)).

(iii) All new commodity descriptions
(§ 514.13(a)).
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(iv) Tariff line item (TLI) records
(§ 514.13(b)):

(A) With any increase and the filing/
amendment code does not contain an
‘‘A’’ or ‘‘G’’ (§ 514.9 (b)(1) and (b)(7)).

(B) With any non-rate data changes
(§ 514.13(b)(17)).

(v) All Tariff Rules (§ 514.15).
(vi) Location groups (§§ 514.9(b)(16) and

514.10(b)):
(A) Any new group or addition to

group.
(B) Any deletion of a group member.
(vii) All service contract essential terms

filings. (§ 514.17).
(3) Status/rejection codes. The com-

mand line at the bottom of most ATFI
screens provides a ‘‘Status’’ option for
retrievers to determine whether an
ATFI object is accepted, rejected, sus-
pended, etc., and the reasons therefor.
The DED ‘‘FMC Status/Rejection
Code’’ provides numeric, two-digit
codes for this purposes, e.g., ‘‘01—Not
rejected; item accepted.’’

[57 FR 36271, Aug. 12, 1992, as amended at 57
FR 44509, Sept. 28, 1992; 57 FR 46324, Oct. 8,
1992; 58 FR 28, Jan. 4, 1993; 60 FR 56123, Nov.
7, 1995]

§ 514.9 Filing/Amendment codes and
required notice periods.

(a) General. (1) Under the shipping
statutes, various types of tariff mate-
rial require different notice periods
(beginning with the filing date) before
they may become effective. For exam-
ple, a new tariff or a rate increase usu-
ally requires 30 days’ notice before the
effective date. See § 514.4(a). Paragraph
(b) of this section describes the dif-
ferent notice periods for the various
types of filed tariff items and their cor-
responding filing/amendment codes
(symbols), which shall be carefully
used by the filer for the purposes of
guiding the user and triggering accu-
rate associative checks to ensure the
integrity of the filed tariff material.
See § 514.8(n). The ATFI system makes
available a Help screen which also lists
the uniform symbols.

(2) Multiple symbols. Filed tariff mate-
rial frequently can be coded with more
than one symbol. Accordingly, the
field, ‘‘Amendment Type,’’ appearing
on most ATFI screens, will usually
allow up to three different, compatible

symbols, but see paragraph (b)(19) of
this section.

(3) Symbol(s) resulting from deletion.
When amendments deleting existing
tariff matter alter the amount paid by
the shipper/consignee, the effect of this
change shall be indicated by the proper
code symbol(s), as required by para-
graph (b) of this section.

(4) Restricted use of symbols. The codes
or symbols prescribed in paragraph (b)
of this section may not be used for any
other purpose, nor shall any symbol be
used other than the appropriate sym-
bol(s) described in paragraph (b) of this
section.

(5) Essential terms and terminal tariffs.
Due to the absence of most of the no-
tice requirements otherwise applicable
to carrier or conference tariffs, the use
of symbols under this section for ter-
minal tariffs will be appropriate for the
tariff objects employed and filing/
maintenance. Symbols for essential
terms of service contracts under § 514.17
will usually be ‘‘I’’ for initial filings,
‘‘S’’ for corrections, and the appro-
priate symbols for amendments to es-
sential terms. See § 514.17(d)(5)(i).

(b) Filing/Amendment codes and notice
periods. For tariffs in foreign and do-
mestic offshore commerce, the follow-
ing are the notice periods for various
types of filings and their corresponding
symbols. To the extent applicable and
permitted by the ATFI system, the
symbols can also be used in other types
of tariff material, such as terminal tar-
iffs.

(1) ‘‘A’’ Increase (Foreign commerce and
across-the-board increase which is not a
general rate increase in domestic offshore
commerce under paragraph (b)(7) of this
section [‘‘G’’]: 30 days’ notice. (i) Except
for a general rate increase in domestic
offshore commerce, amendments which
provide for changes in rates, charges,
rules, or other tariff provisions (includ-
ing fares in domestic offshore com-
merce), which constitute a cost in-
crease in foreign commerce or an
across-the-board increase in domestic
offshore commerce, shall use the sym-
bol ‘‘A’’ and be filed to become effec-
tive not earlier than 30 days’ after the
date of filing, unless an exemption or
special permission to become effective
on less than said 30 days’ notice has
been granted by the Commission. See
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paragraph (b)(24)(ii) of this section for
domestic offshore increases which may
be filed on seven workdays’ notice.

(ii) An amendment which deletes a
specific commodity and rate applicable
thereto from a tariff, thereby resulting
in the application of a higher ‘‘cargo
n.o.s.’’ or similar general cargo rate, is
a rate increase requiring the appro-
priate notice period and corresponding
symbol under this section.

(2) [Reserved]
(3) ‘‘C’’ Change resulting in neither in-

crease nor decrease in rates or charges: ef-
fective upon ‘‘short notice,’’ i.e., upon fil-
ing in foreign commerce, or on one day’s
notice in domestic offshore commerce. (i)
Amendments which result in no change
in cost to the shipper, such as an
amendment changing only the name or
address of the filing party, may become
effective upon short notice (i.e., upon
filing in foreign commerce, or on one
day’s notice in domestic offshore com-
merce) and shall use the symbol ‘‘C;’’
except that all changes to controlled
common carrier tariffs may not be-
come effective earlier than 30 days
from the date of filing, unless special
permission has been granted by the
Commission under § 514.18, or the
change affects only tariff matters
which are the subject of a suspension
proceeding under § 514.19 of this part.

(ii) An amendment containing a rate
on a specific commodity not previously
named in a tariff which results in no
change in cost to the shipper may be-
come effective on short notice under
this subparagraph, if:

(A) The tariff contains a ‘‘cargo,
n.o.s.’’ or similar general cargo rate
which would otherwise be applicable to
the specific commodity;

(B) The specific commodity rate is
equal to the previously applicable gen-
eral cargo rate; and

(C) The common carrier is not a con-
trolled common carrier which has not
received special permission or an ex-
emption authorizing the amendment.

(4) [Reserved]
(5) ‘‘E’’ Expiration: effective upon filing

unless it results in an increase under
paragraph (b)(1) ‘‘A’’ or (b)(7) ‘‘G’’ of this
section. When amendments deleting or
expiring existing tariff matter alter
the amount to be paid by the shipper/
consignee, the effect of this change

shall be indicated by other symbol(s)
under this paragraph (b). Otherwise,
expired or deleted matter, such as an
amendment completely canceling a
tariff due to a cessation of all service
by the carrier between the ports or
points listed in the canceled tariff,
may take effect upon filing and shall
use the symbol ‘‘E.’’

(6) [Reserved]
(7) ‘‘G’’ General rate increase or de-

crease (domestic offshore commerce): 60
days’ notice. Amendments of domestic
offshore tariffs which change rates,
fares, charges, Tariff Rules, or other
tariff provisions and which constitute a
general increase or decrease in rates,
shall be filed at least 60 days prior to
their effective date and shall use the
symbol ‘‘G.’’

(8) [Reserved]
(9) ‘‘I’’ New or initial matter: 30 days’

notice—(i) New tariffs and, except for a
general increase or decrease in domes-
tic offshore commerce, filings which
provide for new or initial rates, fares,
charges, Tariff Rules or other tariff
provisions resulting in an increased
cost to the shipper, shall use the sym-
bol ‘‘I’’ and be filed to become effective
not earlier than 30 days after the date
of filing, unless an exemption or spe-
cial permission to become effective on
less than said 30 days’ notice has been
granted by the Commission.

(ii) Initial filings of essential terms
of service contracts under § 514.17 of
this part may not use any symbol other
than ‘‘I.’’ See paragraph (b)(19)(iii)(A)
of this section for corrections to essen-
tial terms.

(10) [Reserved]
(11) ‘‘K’’ Rate or charge filed by a con-

trolled common carrier member of a con-
ference under independent action (foreign
commerce): effective upon filing if de-
crease.

(i) All changes to controlled common
carrier tariffs may not become effec-
tive earlier than 30 days from the date
of filing unless special permission has
been granted by the Commission under
§ 514.18, or the change affects only tariff
matters which are the subject of a sus-
pension proceeding under § 514.19 of this
part. Such changes shall use the most
appropriate symbol(s) under this sec-
tion.
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(ii) Conferences may file on behalf of
their controlled common carrier mem-
bers lower independent-action rates on
less than 30 days’ notice, using the
symbol ‘‘K,’’ subject to the require-
ments of their basic agreements and
subject to such rates being filed at or
above the level set by a member of the
conference that has not been deter-
mined by the Commission to be a con-
trolled common carrier subject to sec-
tion 9 of the 1984 Act, in the trade in-
volved.

(12) [Reserved]
(13) ‘‘M’’ Transportation of U.S. De-

partment of Defense Cargo. Where a rate
for military cargo is incorporated as a
separate TLI in the commercial tariff
of a carrier or conference in foreign
commerce, the filing/amendment code
‘‘M’’ shall be used to identify the TLI.
Any such military rate may be effec-
tive upon filing.

(14)–(15) [Reserved]
(16) ‘‘P’’ Extension of service to addi-

tional port(s) at rates already in effect for
similar services at the port(s) being added;
or the carrier’s establishment of addi-
tional terminal facilities at the port(s) al-
ready served, at the same rates as those
currently applicable to comparable facili-
ties of the carrier at the same port.

(i) In domestic offshore commerce:
(A) Amendments extending actual

service to additional ports at rates or
fares already in effect for similar serv-
ice at the ports being added may take
effect upon filing and shall use the
symbol ‘‘P;’’ and

(B) Carriers may file to be effective
upon filing, using the symbol ‘‘P,’’
amendments establishing additional
terminal facilities for loading or dis-
charging cargo at ports or harbors al-
ready served, but only if the rates to be
charged at such facilities are the same
as those currently applicable to com-
parable facilities of the carrier at the
same port or harbor.

(ii) In foreign commerce:
(A) Amendments which provide for

the addition of a port or point to a pre-
viously existing origin or destination
field may become effective upon filing
and shall use the symbol ‘‘P.’’

(B) A deletion of a port or point from
a previously existing origin or destina-
tion field may not be coded with a ‘‘P,’’

but shall be coded with other appro-
priate symbol(s) under this section.

(17) [Reserved]
(18) ‘‘R’’ Reduction (Not a general rate

decrease in domestic offshore commerce
under paragraph (b)(7) ‘‘G’’ of this sec-
tion)—(i) Domestic offshore commerce
(one day’s notice). Except for a general
rate decrease, amendments to domestic
offshore tariffs which provide for
changes in rates, fares, charges, Tariff
Rules or other tariff provisions result-
ing in a decrease in cost, shall be filed
to become effective not earlier than
one day after the date of filing, using
the symbol ‘‘R,’’ unless an exemption
or special permission to become effec-
tive on less than said one day’s notice
has been granted by the Commission.

(ii) Foreign commerce. Amendments
which provide for changes in rates,
charges, Tariff Rules, regulations or
other tariff provisions resulting in a
decrease in cost to the shipper may be-
come effective upon filing and shall use
the symbol ‘‘R;’’ except that all
changes to controlled common carrier
tariffs may not become effective ear-
lier than 30 days from the date of fil-
ing, unless special permission has been
granted by the Commission under
§ 514.18, or the change affects only tariff
matters which are the subject of a sus-
pension proceeding under § 514.19 of this
part.

(19) ‘‘S’’ Special case matter: effective
upon filing unless otherwise directed by
the Commission. Special case numbers
will be developed and issued by the
Commission and shall be entered by
the filer, along with the symbol ‘‘S.’’
Special case matter may not be filed
with other types of amendments, in-
cluding special case matter with other
special case number(s). When filing
special case matter, no filing/amend-
ments codes other than ‘‘S’’ may be
used. Special Case filings may arise
from the following situations:

(i) Special permission under § 514.18.
(ii) Special Docket decision under

§ 502.92 of this chapter.
(iii) Correction or resubmission of es-

sential terms.
(A) Correction under §§ 514.7(k) and

514.17.
(B) Resubmission after notice of in-

tent to reject under § 514.7(j).
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(iv) Filing to put tariff in order after
rejection or overturning a rejection.
(Except with the use of the Thru-date
under § 514.10(a)(5), the ATFI system
cannot by itself restore material that
has been superseded or rejected, so the
filer is required to make any filings to
put its tariff in order, through the spe-
cial case procedures, if necessary.)

(v) Filing of tariff data after suspen-
sion under § 514.19.

(vi) Other situations, as directed by
the Commission.

(20) ‘‘T’’ Terminal rates, charges or pro-
visions or canal tolls over which the car-
rier has no control: effective upon filing.
Wherever a tariff includes charges for
terminal services, canal tolls, addi-
tional charges, or other provisions not
under the control of the common car-
rier or conference which merely acts as
a collection agent for the charges, and
the agency making such changes does
so without notice to the tariff owner,
such provisions may be changed in the
carrier’s or conference’s tariff upon fil-
ing and shall use the symbol ‘‘T.’’

(21)–(22) [Reserved]
(23) ‘‘W’’ for same-day withdrawal of

erroneous data. A filer may withdraw an
erroneous filing by the use of the sym-
bol ‘‘W’’ with the corrected filing, but
only if the corrected filing is made on
the same date as the erroneous filing.

(24) [Reserved] ‘‘X’’ Exemptions. (i)
Controlled carrier data in U.S. bilat-
eral trades or in trades served exclu-
sively by controlled carriers. (See
§ 514.3(a)(2).) A controlled common car-
rier shall use the symbol ‘‘X’’ for all
tariff material filed under the follow-
ing exempt situations:

(A) As to any particular rate, the
controlled common carrier’s tariff con-
tains an amount set by the duly au-
thorized action of a ratemaking body,
except that this exemption is inap-
plicable to rates established pursuant
to an agreement in which all the mem-
bers are controlled common carriers
not otherwise excluded by this para-
graph;

(B) The controlled common carrier’s
rates, charges, classifications, Tariff
Rules or regulations govern transpor-
tation of cargo between the controlling
state and the United States (including
its districts, territories and posses-
sions); or

(C) The controlled common carrier
operates in a trade served exclusively
by controlled common carriers.

(ii) Domestic offshore tariff increases
not general or across-the-board increases
(7 workdays’ notice). (A) Except for an
across-the-board increase (‘‘A’’) or a
general rate increase (‘‘G’’) in domestic
offshore commerce, an amendment
which provides for changes in rates,
fares, charges, rules, or other tariff
provisions, which constitutes a cost in-
crease in domestic offshore commerce,
shall use the symbol ‘‘X’’ and be filed
to become effective not earlier than 7
workdays’ after the date of filing, un-
less an exemption or special permission
to become effective on less than said 7
workdays’ notice has been granted by
the Commission. See paragraphs (b)(1)
and (b)(7) of this section.

(B) [Reserved]
(C) An amendment which deletes a

specific commodity and rate applicable
thereto from a tariff, thereby resulting
in the application of a higher ‘‘cargo
n.o.s.’’ or similar general cargo rate, is
a rate increase requiring the appro-
priate notice period and corresponding
symbol under this section.

(iii) The symbol ‘‘X’’ may be used for
other situations involving an exemp-
tion or continuing special permission,
as directed by the Commission.

(c) Multiple amendments; same or dif-
ferent TLI. All filings with adequate no-
tice, but with different, successive effec-
tive dates (each filing effective after
the effective date of the previous fil-
ing), will be entered into the ATFI sys-
tem, whether or not they amend the
same TLI. On the other hand, unless an
appropriate thru date (§ 514.10(a)(5)) is
employed to protect the same or later
effective date of an earlier amendment
of the same TLI, only the later (or last)
filing, which has an effective date the
same as or earlier than that of the pre-
vious filing(s), will be given effect, in
which case, the previous filing(s) will
be presumed to be erroneous and void.

(d) Supplements. ‘‘Supplements’’ to
tariffs are prohibited. The ATFI sys-
tem will electronically accommodate
the necessary amendment of each TLI
selected for general rate changes,
through the GRI/GRD utility,
assessorials and/or individual TLI
changes. Other matters, previously
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handled by supplements in traditional,
page-based tariffs, will be handled pro-
cedurally and/or through Tariff Rules,
TLI notes, etc.

[57 FR 36271, Aug. 12, 1992, as amended at 57
FR 44509, Sept. 28, 1992; 58 FR 28, Jan. 4, 1993;
58 FR 28790, May 17, 1993; 61 FR 66618, Dec. 18,
1996]

§ 514.10 Other items used throughout
ATFI.

(a) Control dates and history. Various
control dates are used for tariff mate-
rial filed in and/or retrieved from the
ATFI system. The following simulated
screen illustrates these dates which are
found on many ATFI screens and con-
tains corresponding numbers keyed to
explanatory and regulatory subpara-
graphs within this paragraph (in addi-
tion to ‘‘Today’’ which is the date of
entry into the system and the screen).
For special date provisions applicable
to the essential terms of service con-
tracts, see §§ 514.17 (d)(3) to (d)(5).

(1)(i) Access date and history. The de-
fault date for the Access date is ‘‘To-
day’s date.’’ Interactive ATFI, how-
ever, allows the user to set a different,
desired access date for retrieving ob-
jects within the tariff. See
§ 514.8(h)(3)(vii). The system will select
only tariff items that are in effect on
the chosen access date. This allows the
user to examine the tariff as it existed
on a particular date in the past, or to
examine rates and Tariff Rules which
have a future effective date.

(ii) History; ¥Rev; +Rev. Similar to
the functionality of the Access date,

the following functions are also avail-
able on many ATFI screens:

(A) History. This function displays
the entire list of modifications to a
tariff item.

(B) ¥Rev. This function displays the
previous revision (one revision at a
time) of the tariff item just prior to
the date displayed in the effective date
field. See paragraph (a)(3) of this sec-
tion.

(C) +Rev. This function displays the
next (future) revision of the tariff item
according to the date in the effective
date field. See paragraph (a)(3) of this
section.

(2) Filing date. The filing date, or the
date any tariff or tariff element is
processed by ATFI, is used to deter-
mine the beginning of the advance no-
tice period required for various types of
tariff material under § 514.9(b). The fil-
ing date is determined for each of the
three basic types of filing, as follows:

(i) Interactive. The interactive filing
system enters a filing date (current
date) for every tariff object or tariff
object update to be filed. Proposed ob-
jects with an outdated filing date will
not be accepted by interactive ATFI.
The day of filing is determined by the
time of the ‘‘Commit Authorized Fil-
ings to ATFI’’ command at the comple-
tion of an interactive filing session and
the ‘‘Sent’’ response from the system,
indicating completion of that com-
mand at the ATFI central site, in local
time in the U.S. Eastern Time Zone.
The function ‘‘FileDate’’ (or ‘‘Default-
Dates’’ or ‘‘Defaults’’) enables the user
to update its proposed filing date to
match the date of expected trans-
mission of the proposed filing.

(ii) On-line batch. Filers will have a
filing date automatically assigned to
all tariff objects filed according to the
start time of the file transfer, for file
transfers that are successfully com-
pleted, U.S. Eastern Time Zone. On-
line batch filers should plan the trans-
mission of filing session files to allow
for retransmission(s) starting during
the same U.S. Eastern Time Zone date,
in case the results of the initial trans-
mission(s) are not successful.

(iii) In-bulk (tape) batch. Filers will
have a filing date (in local time in the
U.S. Eastern Time Zone) assigned to
all tariff objects filed according to the
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date of delivery of a tape to a des-
ignated location. If the date of delivery
is a normal Commission work day, the
filing date can be that date if the tape
is delivered by 5:00 p.m. If the delivery
date is not a normal Commission work
day, or the tape is delivered after 5:00
p.m. on a normal work day, the filing
date may not be until the next Com-
mission work day.

(3) Effective date. The Effective date
is the date upon which a filed tariff or
tariff element is scheduled to go into
effect by the filer. It determines the
end of the advance notice period re-
quired for various types of tariff mate-
rial under § 514.9(b). Specifically, a tar-
iff provision becomes effective at 12:01
a.m. on the beginning of the effective
date. In interactive filing, the Effective
date can be changed through
‘‘FileDate,’’ etc., as described in para-
graph (a)(2)(i) of this section.

(4) Expiration date. The Expiration
date is the last day, after which the en-
tire tariff or tariff element (e.g., TLI),
which is designated to expire, is no
longer in effect. After midnight at the
end of this day, the current version of
the tariff will not include the expired
object. In the screen example, the en-
tire item (e.g., TLI) expires on May 1,
1992, leaving no specific rate, which
could result in an increase to an NOS
rate, for which advance notice from the
filing date is required under § 514.9(b).
The expired object becomes a part of
the history objects for the tariff.

(5) ‘‘Thru’’ date. The thru date is the
date after which an amendment to a
tariff element (e.g., TLI rate) is des-
ignated by the filer to be unavailable
for use and the previously effective tar-
iff element automatically goes back
into effect. After midnight at the end
of the Thru date, the previously effec-
tive tariff object will resume its effect.
Thru-date tariff objects recognize and
maintain the validity of the unexpired
tariff objects they temporarily super-
sede during their time of effectiveness.
In the screen example, the effective
item reverts to the item prior to effec-
tiveness on March 1, 1992, which goes
out of existence when expired on May
1, 1992. Where an increase requires an
advance notice (e.g., 30 days) under
§ 514.9(b), a Thru-date item which is:

(i) A decrease when initially effective
requires 30 days’ notice from the Filing
date to the Thru date, irrespective of
when it becomes effective (no earlier
than Filing).

(ii) An increase when initially effec-
tive requires 30 days’ notice from the
Filing Date to the Effective date, but
may revert (Thru date) to the previous
item on or after the Effective date.

(b) Locations and groups. The names
of places entered by filers, such as in
origin and destination scopes and TLIs,
shall conform in spelling to, and will be
validated by, ATFI glossaries.

(1) Names—(i) Point names. ATFI rec-
ognizes approximately 250,000 world
place names.

(ii) Port names. ATFI recognizes
ocean port names, using spellings con-
cordant with the Point Names list,
where there is a corresponding point
name.

(2) Location groups. In the primary
tariff, or in a governing tariff under
§ 514.12(a)(1)(ii), the filer will have the
option to define and create groups of
cities, states, provinces and countries
(e.g. location groups) or groups of ports
(e.g. port groups), which may be used
in the construction of TLIs and other
tariff objects in lieu of specifying par-
ticular place names in each tariff item,
or creating multiple tariff items which
are identical in all ways except for
place names. A partial screen illustrat-
ing the locations within an origin port
group follows:

(c) Currency. ATFI recognizes a large
number of foreign currencies for rates
and charges. The complete list of
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ATFI-recognized currencies is avail-
able on-line. Currency conversion rates
are maintained and updated in ATFI on
a periodic basis; except that these con-
version rates are for comparison pur-
poses only, not as official conversion
rates for booking or billing. See
§ 514.8(h)(3)(vi).

(d) Assessorials and algorithms—(1) Re-
quirement.—(i) Charges. Assessorial or
accessorial charges, which are to be
added to the basic ocean freight rate to
calculate the total cost to the shipper,
shall be clearly shown through mathe-
matical formulas or algorithms, as fur-
ther explained in the Batch Filing
Guide (as well as in the rest of the User
Manual), when the applicability of the
additional charge to the basic ocean
freight rate can be accurately deter-
mined prior to the carrier’s receipt of
cargo. Examples of the types of asses-
sorial charges that would usually not
be determinable prior to cargo ship-
ment or preparation of the Bill of Lad-
ing are:

(A) Free Time and Demurrage under
e.g., a rule for detention or demurrage
on carrier equipment.

(B) Diversion of cargo.
(C) Blocking, bracing, staking, secur-

ing or protective-covering charges that
cannot be predetermined.

(D) Cargo held by carrier or terminal
storage.

(ii) Precedence There should be no
conflict between the algorithm and the
textual description of the assessorial
(if any), but, if there is, the algorithm
shall take precedence.

(iii) Predeterminable charges. Assesso-
rial charges which can be determined
prior to shipment shall be expressed in
algorithm form and may be contained
in Tariff Rules of tariffs under § 514.15,
as well as in commodity descriptions
and TLIs of tariffs under § 514.13. Algo-
rithms, including dummy algorithms
under paragraph (d)(1)(iv) of this sec-
tion, are not accommodated in essen-
tial terms publications or statements
of essential terms under § 514.17.

(iv) Non-predeterminable charges; null
linkage. Assessorial charges, which can-

not be determined prior to shipment
and which are not expressed in the nor-
mal algorithm form, shall be set forth
in full-text format in the same loca-
tions as described in paragraph
(d)(1)(iii) of this section. In order to ap-
prise the retriever that such charges
may be applicable, however, the filer
shall link all of these charges to the
appropriate item(s) using null linkage
(dummy algorithms), i.e., the algo-
rithm: WHEN—ALWAYS; THEN—
NOTHING.

(2) Overview. Algorithms are ex-
pressed as one or more condition and
calculation statement sets. Each set
reflects a separate possible condition
which may apply, and the means of cal-
culating a tariff additional charge for
that condition. A set is composed of a
group of condition statements, fol-
lowed by a group of calculation state-
ments. The allowable condition state-
ments accommodate historically com-
mon criteria for the assessment of
ocean freight and charges (e.g., ‘‘When
Destination is ‘New York’,’’ ‘‘When
Container Size is ‘40Ft’,’’ etc.). These
statements, in turn, accommodate his-
torically common factors used in the
computation of freight and charges
(e.g., weight, volume, origin, container
size, etc.).

(3) Calculation statements. The cal-
culation statements, listed in the
Batch Filing Guide at Appendix B, sec-
tion 2, include common arithmetic
functions, including

addition [ < X> = < A> + < B> ],

subtraction [ < X> = < A> ¥ < B> ],

multiplication [ < X> = < A> X < B> ] and

division [ < X> = < A> / < B> ], as well as
other operations, such as

minimum [ < X> =MIN( < A> , < B> ) ] and

maximum [ < X> =MAX( < A> , < B> ) ]
functions.

(4) Screen illustration. A partial screen
(with pop-up help window), illustrating
algorithms with multiple condition
sets for a commodity description, fol-
lows:
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Between the two (condition) sets, there
is an implied ‘‘OR’’ operator (weight
‘‘OR’’ measure). This means that either
one or the other of these condition sets
must be TRUE in order for the assesso-
rial to apply. After entering the rated
weight and volume in these condition
sets, the system will process them in
the order in which they appear, evalu-
ating whether each is TRUE or FALSE.
If TRUE, the assessorial is applicable
to the shipment and will be entered
onto the main screen where other po-
tentially applicable assessorials (e.g.,
in different Tariff Rules) will also be
processed.

(5) Application. For filing, a toggling
(on or off) function provides specific
application (‘‘linking’’) of an assesso-
rial to a commodity or Tariff Rule. For
retrieving, applicable assessorials are
added to the applicable TLI to find the
overall cost for the shipment. Before
shipment, however, there will be some
condition sets where the values are not
known (e.g., a surcharge for a non-
scheduled port where the ship calls in

an emergency and unloads the ship-
ment). In these cases, assessorials can-
not be accurately applied prior to
booking or sailing. Nonetheless, filers
shall use the null linkage or dummy al-
gorithm functionality to label and link
assessorials in full text form to other
ATFI objects, such as TLIs and com-
modities, for the purpose of enabling
the retriever to identify all potentially
applicable charges.

[57 FR 36271, Aug. 12, 1992, as amended at 58
FR 28, Jan. 4, 1993]

§ 514.11 Organization and tariff
records; tariff scope.

(a) Organization record. The organiza-
tion record is the master record for all
tariff information in ATFI for a spe-
cific firm. Each firm wishing to file
tariffs or essential terms must com-
plete and submit an ATFI User Reg-
istration Form (exhibit 1 to this part)
under §§ 514.4(d) and 514.8(f). Upon Com-
mission approval of organization reg-
istration in ATFI, a ‘‘shell’’ organiza-
tion record, specific to the requestor, is
established and contains the organiza-
tion number, organization name and
organization type. The firm’s author-
ized representative can then access the
newly established organization record
(see partial screen), using the special
access Logon ID and password for orga-
nizational record maintenance, to file
the address for the firm’s home office,
and complete the affiliations, d/b/a, and
publisher lists as appropriate. To maxi-
mize security of the data, maintenance
(editing) of the organization record
will be permitted only through the
interactive mode by the individual in
the firm holding the special access
LOGON ID and password for organiza-
tion record maintenance. The following
simulated screen is indexed to subse-
quent, explanatory subparagraph (num-
bers) of this paragraph. As with all
ATFI screens, filers shall enter com-
plete and accurate data in all required
fields.
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(1) Org number and agreement number.
The organization and agreement num-
bers are generated by the Commission
for the particular tariff owners. The
agreement number is filled in only if
the organization is an agreement (con-
ference, etc.). The organization number
is also used to verify whether a current
anti-rebate certification has been filed
under § 514.1(c)(1)(iii).

(2) Org name. The organization name
(filled in by the FMC) is the official
name of the firm (from the corporate
charter, etc.), often a parent corpora-
tion, responsible for filing tariffs, often
by several affiliates through d/b/a
names. The Org Name on the Org
Record screen is not changeable by the
filer.

(3) The Country of home office is the
country in which the firm’s head-
quarters is located.

(4) Org type would be ocean carrier,
conference, NVOCC, etc.,

(5) Controlled. This field is filled in by
the Commission and indicates whether
the firm is a controlled carrier (‘‘Y’’ or
‘‘N’’).

(6) SCAC Code. The Standard Carrier
Alpha Code (assigned by the Motor
Freight Association) further identifies
the registered organization.

(7) Home office address information. A
second line for street address is pro-
vided, if necessary, and names of con-
tact person(s) shall be entered. Other-
wise, the field is self-explanatory.

(8) Command line. While not shown on
most screen illustrations in this part,
the items and functions in (below) the
command line provide instructions for
accessing help screens, tables and other
information relevant to the screen. The
data required in paragraph (a)(9) of this
section are found on separate screens
which are accessed by highlighting the
item and pressing ‘‘ENTER.’’

(9) (i) Affiliations. The affiliations are:
members of a filing conference; partici-
pating carriers; or conferences to
which a filing carrier belongs. As with
the organization, itself, both the name
and Commission-assigned number shall
be listed.

(ii) dba’s. The d/b/a (‘‘doing business
as’’) names of affiliated firms are listed
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here. Filers shall ensure that the d/b/
a’s of all firms filing tariffs under the
organization umbrella are accurately
listed.

(iii) Publishers. Filers shall list all
publishers used to file and maintain
the organization’s tariffs. Publishers
will be assigned Org Numbers by the
FMC which will be entered here.

(b) Tariff Record. The tariff record(s)
for a specific organization registered

under paragraph (a) of this section
show the characteristics of each tariff.
The ATFI system provides an index of
all organization’s tariffs from the data
furnished in the Tariff Record. The fol-
lowing simulated screen is indexed to
subsequent, explanatory subparagraphs
(numbers) of this paragraph. As with
all ATFI screens, filers shall enter
complete and accurate data in all re-
quired fields.

(1)(i) Org number is the same is in
paragraph (a)(1) of this section. This
number cannot be changed by the filer.

(ii) Tariff # is a 3-digit number as-
signed by the organization to distin-
guish it from its other tariffs.

(iii) Tariff code uniquely identifies a
tariff within the ATFI system. It con-
sists of either the organization number
plus the user-assigned tariff number
(e.g., 999999–001) or the SCAC code (see
paragraph (a)(6) of this section) plus
the user-assigned tariff number, as in
the illustration. The SCAC code takes

precedence when previously provided
on the ATFI User Registration Form
(Exhibit 1 to Part 514) for entering on
the organization record during creation
or amendment.

(2) Org name is the same as in para-
graph (a)(2) of this section.

(3) The d/b/a name could be a name
different from the organization name,
but shall appear in the list of d/b/a’s in
the organization record under para-
graph (a)(9)(ii) of this section.
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(4) The Title of the tariff is assigned
by the organization and could be as
shown in the illustration.

(5) Tariff Type in the illustration is
‘‘FC’’ for ‘‘foreign commodity tariff’’ as
set forth in the ‘‘Batch Filing Guide’s’’
Data Element Dictionary.

(6) Tariff TON is the default (unless
changed) measurement units through-
out the tariff for both weight and vol-
ume, as codified in two tables of the
‘‘Batch Filing Guide’s’’ Data Element
Dictionary.

(7) Monetary units is the default (un-
less changed) currency unit to be used
throughout the tariff. See § 514.10(c).

(8)(i) Address information is the same
as in paragraph (a)(7) of this section,
except that more than one address and
contact person can be provided (see
‘‘Select Address’’ in Command Line),
such as for the tariff publisher, the or-
ganization’s tariff filing, billing and/or
claims office, and an agent for service
of process under paragraph (b)(8)(ii) of
this section.

(ii) Foreign-domiciled NVOCCs. Every
NVOCC not domiciled in the United
States shall enter in the first address
field provided in the tariff record the
name and address of a person in the
United States designated under
§ 514.15(b)(24)(ii) and § 583.5 of this chap-
ter as its legal agent for service of judi-
cial and administrative process, includ-
ing subpenas.

(9) Command line. See paragraph (a)(8)
of this section.

(10) Scope: origin and destination. The
scope of each individual tariff is de-
fined in more detail, in Tariff Rule 1 of
the tariff (514.15(b)(1)), but entered in
two specific location groups (see
§ 514.10(b)(5)(ii)) in the auxiliary screen
for the tariff record. All other origin
and destination ports and points filed
in the tariff shall be within the geo-
graphic scope of the regions and/or
countries defined in the tariff record
scope.

(i) Origin. The origin scope is a single
location group or port group in a tariff
encompassing the allowable origins for
TLIs defined in that tariff.

(ii) Destination. The destination scope
is a single location group or a port
group in a tariff encompassing the al-
lowable destinations for TLIs defined
in that tariff.

(iii) Between tariffs. The filer may in-
sert a statement in the scope fields
that the rates and charges, etc. are be-
tween two location groups, but shall
create separate origin and destination
pairs, as well as TLIs, for each direc-
tion.

(iv) Ports and/or points. A tariff with
origin and destination groups contain-
ing only ports will be a port tariff only;
no onward through intermodal rates
will be allowed. A tariff with non-port
cities, states, or country names in ei-
ther the origin or destination group
will be eligible to contain intermodal
rates under § 514.15(b)(1).

§ 514.12 Governing and general ref-
erence tariffs.

Where any matter directly affects a
TLI, it must be filed in electronic form
in the appropriate tariff in the appro-
priate place. Thus, a governing tariff
may be a commodity tariff, but only
locations, inland rate tables and Tariff
Rule level assessorials (and not com-
modity descriptions or TLIs) within
such a governing tariff may be linked
to govern matter in another (‘‘gov-
erned’’) tariff.

(a) Governing tariffs (filed electroni-
cally). A filer which files multiple tar-
iffs with duplicative and/or commonly
applicable items, such as Tariff Rules
or inland rate tables, may file a gov-
erning tariff which contains, and is re-
ferred to in the governed tariff(s) as a
source for, location groups, inland
rates and rules-level assessorial
charges, which are applied as if they
were a part of the governed tariff.

(1) Types. Due to ATFI’s ‘‘linkage’’
design feature, whereby tariff items at
rules level (location groups, inland rate
tables and algorithms in rules), can be
electronically referenced and made ap-
plicable from one tariff (governing) to
another (governed), a filer may create
and use only the following types of
governing tariffs, or combinations
thereof, which shall accompany gov-
erned tariffs in the ATFI electronic
format:

(i) Rules tariffs, including Hazardous
Cargo Tariff Rules and/or other Tariff
Rules which contain assessorial
charges (see § 514.15(b));

(ii) Location group tariffs (see
§ 514.10(b)(2));
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(iii) Inland rate table tariffs (see
§ 514.15(b)(1));

(iv) Bill of lading tariffs (see
§ 514.15(b)(8));

(2) Creation and link to governed tariff.
Governing tariffs shall be created by
using ATFI’s standard tariff creation
function and referenced in each gov-
erned tariff, using the ‘‘Governing Tar-
iff’’ function under § 514.8(h)(3)(v)(D),
where the list of governing tariffs may
be accessed.

(3) Conflicts between governing and
governed tariffs. A Tariff Rule affecting
a TLI or passenger fare may appear in
only one governing tariff. See
§ 514.4(b)(3)(iii). Filers shall ensure the
exclusive and accurate application of
tariff matter contained in governing
and governed tariffs to every TLI con-
tained in the governed tariff, as illus-
trated by the following:

(i) Application of Tariff Rules and asso-
ciated assessorial charges. Tariff Rules,
and any assessorial charges within the
Tariff Rules, from both the governed
tariff and the governing tariff, will
automatically apply to any shipment,
unless the Tariff Rules in either or
both tariffs are ‘‘turned off,’’ using sys-
tem-assessorial-charge-application
flags to disable the charge application,
which will indicate the ‘‘Yes’’ or ‘‘No’’
status to the users of the central site
system. Unless ‘‘turned off,’’ duplica-
tive, redundant, or overlapping assesso-
rial charges could apply to shipments,
because the ATFI central site applica-
tions will not deconflict like-type as-
sessorial charges. Where the non-rate-
affecting Tariff Rules’ texts conflict
between governing and governed tar-
iffs, the governed Tariff Rules will pre-
vail.

(ii) Location groups. Location groups
from both governed and governing tar-
iffs will apply to any shipment, unless
both tariffs include a group with the
same name. In this case, if not cor-
rected or accommodated by the filer,
the location group from the governed
tariff will take precedence and the gov-
erning tariff location group of the same
name will be ignored.

(b) General reference tariffs (in paper
format). Certain tariffs, other than gov-
erning tariffs described in paragraph
(a) of this section, are general ref-
erence tariffs and, if they do not con-

tain assessorial charges or other mat-
ters affecting the TLI, will continue to
be ‘‘on-file’’ at, or accepted by, BTCL,
in paper format. General reference tar-
iffs are usually compiled by firms (with
FMC-assigned Org Numbers) other than
those required to file ocean freight tar-
iffs, and are allowed to be cross-ref-
erenced in the electronically-filed tar-
iffs. General reference tariffs include:

(1) Hazardous Cargo Rules Tariffs, not
containing rates or charges (see
§ 514.15(b)(16) and paragraph (a)(1)(i) of
this section).

(2) Equipment Registers.
(3) Equipment Interchange Tariffs. (i)

Equipment interchange tariffs may be
filed in electronic format under this
part, or, in paper format, arranged in
the following order:

(A) Title Page.
(B) Check Sheet (optional).
(C) Table of Contents.
(D) Explanation of Symbols, Abbre-

viations and Reference Marks.
(E) Tariff Rules.
(F) Free Time and Charges—List of

Exceptions to Standard Free Days and/
or Charges.

(ii) The Tariff Rules section of the
equipment interchange tariff shall in-
clude Tariff Rules 1 (Scope,
§ 514.15(b)(1)) and 21 (Use of Carrier
Equipment, § 514.15(b)(21)). Other un-
used mandatory Tariff Rules in
§ 514.15(b) shall be noted as ‘‘Not Appli-
cable.’’ Equipment interchange tariffs
need not reference carrier or con-
ference rate tariffs.

(4) Mileage guide publications.
(c) Essential terms of service contracts.

To the extent possible under the spe-
cial full-text format for electronic fil-
ing of the essential terms of service
contracts under § 514.17, the following
types of governing tariffs are permis-
sible:

(1) Essential terms publications
under § 514.17(b) (solely for essential
terms documents); and

(2) Tariffs of general applicability
under § 514.17(b)(2) (solely for essential
terms publications).

[57 FR 36271, Aug. 12, 1992, as amended at 58
FR 28, Jan. 4, 1993; 58 FR 30715, May 27, 1993]
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§ 514.13 Commodities and tariff line
items (‘‘TLIs’’).

In ATFI, commodities and rates
(TLIs) are created separately for sys-
tem reasons, but each TLI under para-
graph (b) of this section shall be associ-
ated with, applicable to, and subsumed
under, an already existing, specific
commodity under paragraph (a) of this
section. There may be many TLIs ap-
plicable to one commodity. A different
four-digit code must be assigned for
every TLI applicable to one particular
commodity as a suffix to the one 10–
digit commodity code, created by the
tariff owner under paragraph (a) of this
section.

(a) Commodities—(1) Choice of meth-
odology. For each separate commodity
in a tariff, a separate and distinct 10–
digit numeric code shall be used. With-
in the system’s transaction-set param-
eters, filers may use any commodity
coding they wish but are urged to uti-
lize the Harmonized System (‘‘HS’’) for
both the commodity coding and associ-
ated terminology (definitions), to the
maximum extent possible.

(2) Commodity description—(i) General
requirements. (A) Commodity rates shall
be specific and may not apply by impli-
cation, or otherwise, to analogous arti-
cles.

(B) Commodity descriptions shall in-
clude dimensions and weights for cargo
rated on an ‘‘Each’’ (‘‘EA’’) basis, when
the packaging is non-standard (e.g.,
machinery).

(C) Commodities subject to minimum
quantity requirements for carriage or
rating shall include a clear statement
of such requirements in the commodity
description and/or TLI to which they
apply. See also Tariff Rule 11
(§ 514.15(b)(11)).

(ii) Exclusions; special provisions. In
the commodity description record, fil-
ers shall list commodities excluded
from the commodity description and
provide notes to articulate any special
provisions that may apply to the com-
modity description, e.g., where a com-
modity is subject to time/volume, open
or independent-action rates, as de-
scribed in paragraph (b)(19) of this sec-
tion.

(iii) Assessorial charges applicable to
commodity. Assessorial charges (see
§ 514.10(d)) that are specific to a de-

scribed commodity shall be applied to
the commodity by creating the appro-
priate algorithm condition sets in the
commodity description record.

(3) Use of the HS code (Optional).—
(i)The Harmonized System (‘‘HS’’). In HS,
the first two digits identify the chap-
ter. The basic commodity chapters are
numbered from ‘‘1’’ to ‘‘97.’’ Each chap-
ter is divided into several commodity
headings. The second two HS digits
identify the heading. Each heading is
divided into several commodity sub-
headings. The third two HS digits iden-
tify the subheading. Finally, four more
digits (digits 6–10) can be used to fur-
ther classify commodities within the
HS chapter, heading and subheading.

(ii) Classification and description under
the optional HS code. When using HS,
commodities should be classified as
specifically as possible under the HS,
in a manner which conforms the prod-
uct under substantive, rather than sim-
ply textual, criteria. Each commodity
description should be consistent with
the corresponding HS description for
the particular code or parts of the code
used. When using HS, for the first six
digits (of the 10-digit ATFI commodity
code), filers should not use other codes
not found in the HS, but should use the
modified HS and special ATFI codes de-
scribed in this paragraph. The remain-
ing system four digits are to be user
supplied, but different commodities
may not have the same 10-digit num-
ber.

(iii) Six-digit code applicable to com-
modity. If the commodity description
established by the filer coincides with
an HS description at the (first) six-
digit classification level, the six-digit
code should be used, e.g., ‘‘9503.10—
Electric trains.’’

(iv) Six-digit code inapplicable to com-
modity. When the commodity descrip-
tion established by the filer does not
fully coincide with any (first) six-digit
description in the HS, as provided in
paragraph (a)(3)(iii) of this section, and
it would be inaccurate to describe it
using a six-digit classification, only
that part of the HS classification that
is applicable to the filer’s commodity
description should be used, as follows:
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(A) Four digits. If a commodity can be
classified only by HS chapter and head-
ing, then the filer should use the cor-
rect chapter and heading digits (digits
1–4), and the subheading digits (digits
5–6) should be filled in with ‘‘00,’’ e.g.,
‘‘9501.00—Wheeled toys, n.o.s.’’

(B) Two digits. If a commodity can be
classified only by the chapter (digits 1–
2), then the heading and subheading
digits (digits 3–6) should be ‘‘00.00,’’
e.g., ‘‘9500.00—Toys, n.o.s.’’

(4) Mixed commodities and mixed lots.
(i) Except for project rates under para-
graph (a)(5) of this section, mixed com-
modities (to the extent not accommo-
dated by the ‘‘00’’ HS approach de-
scribed in paragraph (a)(3)(iv)(B) of this
section) will require the ATFI code
‘‘99’’ for the first two digits, whether or
not HS is used, with the next four dig-
its (#’s 3–6) available at filers’ option,
and will include situations involving:

(A) One specific commodity description
which includes several commodities classi-
fied in more than one HS chapter (or fil-
er’s equivalent), e.g., ‘‘Footwear’’ or
‘‘Footwear, n.o.s.’’ (various types or
parts of which are contained in HS
chapters 44, 64, 83, 90 and 98); or

(B) ‘‘Mixed commodities’’ (semble), as a
commodity description, which includes
several commodities, all of which must
be specifically listed in the description
for the mixed commodities, whether or
not HS is used.

(ii) Whether or not HS is used, where
specified proportions of certain mixed
commodities or other conditions are
required to comply with the descrip-
tion or to be eligible for a particular
TLI associated with the description,
the specific proportions and/or condi-
tions shall be set forth specifically for
the commodity, and/or in a Tariff Rule
under § 514.15, as applicable.

(5) Projects (for ‘‘Project Rates’’). A
‘‘Project’’ commodity description for
project rates (TLIs) includes materials
and equipment to be employed in the
construction or development of a
named facility used for a major govern-
mental, charitable, manufacturing, re-
source exploitation, public utility or
public service purpose, and also in-
cludes disaster relief projects. None of
the materials or equipment covered
shall be transported for the purpose of

resale or other commercial distribu-
tion.

(i) Any ‘‘Project’’ will require the
ATFI code: ‘‘98’’ for the first two dig-
its, with the next four digits (#’s 3–6)
available at filer’s option, and the com-
modity description record shall in-
clude:

(A) An exact description of the
project which demonstrates that it is
qualified for a ‘‘project rate’’ under
paragraph (a)(5), introductory para-
graph, of this section.

(B) A statement that only propri-
etary materials actually employed in
the project are eligible for the project
rate. The filer shall provide for the use
of a bill of lading clause on all project
rate cargo, which shall state that:

All materials included in this bill of lading
are of a wholly proprietary nature and shall
not be resold or otherwise commercially dis-
tributed at destination.

(C) For domestic offshore carriers, a
statement that the project rate will
cover the carrier’s variable costs and
contribute to its fixed expenses.

(ii) As an alternative to listing a
‘‘project’’ as a separate ‘‘commodity’’
under paragraph (a)(5)(i) of this sec-
tion, project rates can be a stated dis-
count for all commodities, a group of
commodities, or particular TLIs there-
under, achieved by algorithms set forth
in Tariff Rule 33 (§ 514.15(b)(33)), and
properly applied or linked to each com-
modity and/or TLI, as further described
in the ATFI User Guides.

(6) Codes for non-commodity categories.
A TLI may be applicable to all com-
modities, or all commodities of a class,
on which specific commodity descrip-
tions are not stated, such as ‘‘cargo,
n.o.s.’’ (not otherwise specified), ‘‘gen-
eral cargo,’’ ‘‘freight—all kinds,’’ or
other identifying name. Because the
ATFI system requires TLIs to be asso-
ciated with and subsumed within a
commodity, TLIs not directly involv-
ing specific commodities must still
have a ‘‘commodity code.’’ Therefore,
TLI rates, such as for ‘‘FAK’’ and
‘‘NOS’’ (entire tariff) will require the
first two digits of the ‘‘commodity
code’’ to be ‘‘00,’’ with the next four
digits (#’s 3–6) available at filer’s op-
tion.

(7) Commodity index. (i) Each com-
modity description created under this
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section shall have at least one similar
index entry which will logically rep-
resent the commodity within the al-
phabetical index. Filers are encour-
aged, however, to create multiple en-
tries in the index for articles with
equally valid common use names, such
as, ‘‘Sodium Chloride,’’ ‘‘Salt, com-
mon,’’ etc.

(ii) If a commodity description in-
cludes two or more commodities, each
included commodity shall be shown in
the index.

(iii) Items, such as ‘‘mixed commod-
ities,’’ ‘‘projects’’ or ‘‘project rates,’’
‘‘n.o.s’’ descriptions, and ‘‘FAK,’’ shall
be included in the commodity index.

(b) Tariff Line Items (‘‘TLIs’’)—(1) Gen-
eral requirements. (i) All rates and
charges shall be stated in a systematic
and straightforward manner. Rates,
charges, Tariff Rules, regulations or
classifications may not be duplicative,
conflicting or otherwise ambiguous
when compared with items in the same
tariff or in any other tariff to which
the publishing filer is a party.

(ii) The minimum TLI requisites are
a valid, accepted commodity descrip-
tion to which the TLI is applicable,
valid filing and effective dates, origin
and destination locations or location

groups within the scope of the tariff, a
rate, rate basis, and service designa-
tion.

(2) Illustrative screen. (i) As with all
ATFI screens, filers shall enter com-
plete and accurate data in all required
fields. The information shown on the
simulated screen is actually entered on
the ‘‘ATFI NEW (Commodity) DE-
SCRIPTION CREATION’’ and ‘‘ATFI
NEW TLI CREATION’’ screens, but
when completed, is displayed on the
following simulated screen, which is
indexed to explanatory subparagraphs
(numbers) of this paragraph. An aster-
isk (*) before an item indicates that
the particular field is NOT required to
be completed, except when the situa-
tion requires it (e.g., special case num-
ber, or when an entry is required to
distinguish the TLI from another TLI
within the same commodity).

(ii) Where an optional TLI screen
field (*) is filled in, the TLI will apply
only to shipments that comply with
the condition, e.g., where the packag-
ing type is ‘‘Crate (CRT),’’ then only to
the particular commodity as crated.
Otherwise, if the packaging code is left
blank, the TLI would apply to all ship-
ments of the particular commodity, ir-
respective of the package type.
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(3) Tariff title. See § 514.11(b)(4).
(4) Tariff code. See § 514.11(b)(1)(iii).
(5) (Commodity number and descrip-

tion.) The screen’s description cor-
responds with the optional HS descrip-
tion for the 6-digit HS code used, as de-
scribed in paragraph (a)(3)(iii) of this
section.

(6) TLI #. The 14-digit TLI number
consists of the commodity code (first
ten digits), as described in paragraph
(a) of this section, plus four unique suf-
fix TLI digits, controlled by the ATFI
system to avoid duplications of, and to
differentiate, TLIs within the same
commodity. For example, the TLI suf-
fix of ‘‘0001’’ in the screen is based on a
40-foot container; the suffix ‘‘0002’’
could be based on a different TLI for a
20-foot container.

(7) Filing date (‘‘Filed’’). See
§ 514.10(a)(2).

(8) Amendment type. The symbol ‘‘R’’
stands for a reduction under
§ 514.9(b)(18).

(9) Effective date (‘‘Effective’’). See
§ 514.10(a)(3). Since the screen amend-
ment is a reduction in foreign com-
merce and the filer is not a controlled
carrier, it can take effect upon filing.
See § 514.9(b)(18).

(10) Thru (date). See § 514.10(a)(5). Spe-
cial or emergency rates may be filed as
thru-date TLIs, with explanation of the
rates in the TLI notes, but only if the
TLI notes are explanatory, without af-
fecting the level of the rate.

(11) Expiration date (‘‘Expires’’). See
§ 514.10(a)(4).

(12) Special case (number). The special
case number (not applicable in the il-
lustration) is assigned by the Commis-
sion. See § 514.9(b)(19).

(13) Tariff Line Item Detail. This sec-
tion contains the routing, shipment,
rate data, etc.

(14) Rates per Container Load. This
field echoes the rate basis under para-
graph (b)(17) of this section.
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(15) Origin/destination. The origin and
destination of the shipment can be a
location point or group under
§ 514.10(b), but must be within the tariff
scope under § 514.11(b)(10).

(i) Between TLIs prohibited. Every TLI
shall have but one origin and destina-
tion and may not purport to show the
same rate in both directions. See
§ 514.11(b)(10)(iii).

(ii) U.S. to/from foreign country. In for-
eign commerce, the origin may not in-
clude any port or point within the
same country in the destination (in-
cluding the United States).

(16) ‘‘VIA.’’ ‘‘VIA’’ indicates the port
or port group through which the cargo
will be carried, outbound from its ori-
gin, and/or inbound to its destination,
for through transportation. In the il-
lustration, the TLI includes all rates
and charges for the inland portion from
Antwerp to Paris and is, therefore, a
‘‘through rate.’’ See § 514.15(b)(1).

(17) Rate basis. In the illustration, the
rate basis is ‘‘PC (Per Container)’’
under the ‘‘Batch Filing Guide’s’’ Data
Element Dictionary (‘‘DED’’) code.
Regulations for other rate bases in-
clude:

(i) AV. When an Ad Valorem (‘‘AV’’)
TLI is published, the filer shall include
in the applicable assessorial charges
(in commodity description, TLI or Tar-
iff Rule) the algorithm(s) showing the
exact method of computing the charge
(e.g., shipper’s declaration, invoice
value, delivered value), and, in Tariff
Rule 12 (§ 514.15(b)(12)), the additional
liability, if any, assumed by the com-
mon carrier in consideration therefor.

(ii) EA. TLIs published on an ‘‘Each’’
basis shall include specific provisions
in Tariff Rule 2, Application of Rates
(§ 514.15(b)(2)), for the applicable sizes
and dimensions of general packaging
units (e.g., barrels, crates, cartons
under paragraph (b)(22) of this section)
when the number of these packages is
the basis for the calculation of freight.
Commodity descriptions shall include
dimensions and weights for cargo rated
on an ‘‘Each’’ (‘‘EA’’) basis, when the
packaging is non-standard (e.g., ma-
chinery).

(iii) W. TLI’s published on a weight
only basis shall use the symbol ‘‘W.’’
For green salted hides in foreign com-

merce rated on a weight (‘‘W’’) Basis,
see Tariff Rule 17 (§ 514.15(b)(17)).

(iv) WM. (A) Whichever is greater.
TLIs published on a weight or measure
(‘‘WM’’) basis shall be presumed to
mean that the basis generating the
greater revenue to the carrier will
apply. Filers wishing to publish rates
based on the lesser revenue of the two
alternate bases shall construct Tariff
Rules and assessorials which reflect
this method of rate computation. Tar-
iff Rule 2, Application of Rates
(§ 514.15(b)(2)), shall set forth the car-
rier’s intentions in detail.

(B) Autos in domestic offshore com-
merce. If not rated on an ‘‘EA’’ basis
under paragraph (b)(17)(ii) of this sec-
tion, automobiles in domestic offshore
commerce may not be rated on either
weight or measure, whichever is great-
er (lesser), but only on one of these
bases, and, in addition to using the ap-
propriate rate basis code (‘‘M’’ or ‘‘W’’),
the TLI Notes shall reflect the appro-
priate controlling formula, as follows:

(1) Automobiles rated by measure
(‘‘M’’). For automobiles rated by meas-
ure, the cubic measurement for the five
most recent model years shall be that
prescribed by the manufacturer of the
particular make and model as shown in
Tariff Rule 22 (§ 514.15(b)(22));

(i) Automobiles whose measurements
are not shown in Tariff Rule 22 shall be
individually measured by the carrier.
This fact shall be noted on the bill of
lading; and

(ii) Automobiles which, because of ad-
ditional accessories or equipment, vary
in dimensions from the standard meas-
urements shown in paragraphs
(b)(17)(iv)(B)(1), introductory para-
graph, and (b)(17)(iv)(B)(1)(i) of this sec-
tion, shall be individually measured by
the carrier. This fact shall be noted on
the bill of lading along with the actual
variation (in cubic feet) from the
standard measurements; or

(2) Automobiles rated by weight (‘‘W’’).
Each automobile tendered for shipment
shall be individually weighed on the
carrier’s scale. Where the carrier does
not possess weighing facilities, the
shipper shall have the vehicle weighed
by a certified weighmaster and furnish
the weighmaster’s signed statement to
the carrier.
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(18) (Default) Units (of weight/measure.)
The application of all rates and charges
shall be clear and definite and explic-
itly stated per cubic foot, cubic meter,
kiloton, kilogram or pound, or speci-
fied numbers of such units. In the illus-
tration, the filer has defaulted its tariff
to U.S. dollars. See paragraph (b)(19) of
this section. The example in the illus-
tration also shows default units of ‘‘1
KT’’ or ‘‘1000 CBM,’’ which were origi-
nally set by the filer in the Tariff
Record under § 514.11(b)(6). (The default
units are not applicable to the illus-
trated TLI, which is on a ‘‘Per Con-
tainer’’ basis, but see paragraph (b)(17)
of this section.)

(19) Rate(s). The rate is the base
ocean freight rate to ship the commod-
ity and, in the illustration, is defaulted
to U.S. Dollars which can be changed
by the filer. See paragraph (b)(18) of
this section and § 514.10(c). The com-
modity description under paragraph (a)
of this section, and the TLI, by symbol
or TLI note, as appropriate, shall clear-
ly identify and explain the following
types of rates and the commodities to
which they are applicable:

(i) Time/Volume rates in foreign com-
merce. A time/volume rate means a rate
published in a tariff which is condi-
tional upon receipt of a specified aggre-
gate volume of cargo or aggregate
freight revenue over a specified period
of time.

(A) Time/volume rates may be offered
by common carriers or conferences and
shall be published as TLIs for each
commodity description where they
apply. The commodity description
shall note the availability and terms of
the time/volume rate(s). (See para-
graph (a)(2)(ii) of this section.) The
TLI(s) shall state in the TLI note(s)
that the rate is a time/volume rate.

(B) All rates, charges, classifications,
Tariff Rules and practices concerning
time/volume rates must be set forth in
the appropriate tariff items, e.g., com-
modity description, TLI, and/or Tariff
Rule 26 (§ 514.15(b)(26)), which shall
identify the shipment records that will
be maintained to support the rate.

(C) Once a time/volume rate is ac-
cepted by one shipper, it shall remain
in effect for the time specified, without
amendment.

(D) Any shipper utilizing a time/vol-
ume rate must give notice to the offer-
ing carrier or conference of its inten-
tion to use such a rate prior to ten-
dering any shipments under such an ar-
rangement. Notice may be accom-
plished by any effective method
deemed appropriate by the offering car-
rier or conference and set forth in Tar-
iff Rule 26, and cross-linked in the com-
modity record and/or TLI Notes.

(ii) Open rates in foreign commerce. An
open rate in foreign commerce means a
rate on a specified commodity or com-
modities over which a conference relin-
quishes or suspends its ratemaking au-
thority, in whole or in part, thereby
permitting each individual ocean com-
mon carrier member of the conference
to fix its own rates on such commodity
or commodities. See § 514.15(b)(15).

(A) In the conference tariff, where all
TLIs for a given commodity descrip-
tion are opened, the description and
commodity index under paragraph (a)
of this section shall include the appro-
priate notation, i.e., the word ‘‘OPEN.’’
Where a conference opens a rate at the
TLI level, the TLI shall show the rate
as ‘‘0.00’’ and the TLI Note shall con-
tain the appropriate ‘‘OPEN’’ notation.
Both commodity description and TLI
Note of ‘‘opened’’ rates (where applica-
ble) shall refer to Tariff Rule 15
(§ 514.15(b)(15)) which shall clearly de-
fine the word ‘‘open,’’ as used in the
tariff, and indicate where the rates of
the individual conference member lines
on such items may be found.

(B) Where a conference opens rates
pursuant to paragraph (b)(19)(ii)(A) of
this section, an individual conference
member may not charge rates on the
open item unless and until the individ-
ual member files a proper tariff rate
covering such item, as required by this
part. This may be accomplished by the
individual common carrier member (or
its tariff agent) filing a complete tariff
pursuant to this part, or by the con-
ference (or its tariff agent) filing in a
separate tariff for open rates or in the
regular conference tariff each mem-
ber’s rates on the opened items, indi-
cating the rates which will be charged
by each individual common carrier and
the governing Tariff Rules and provi-
sions of the conference tariff applicable
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to each common carrier. When con-
ference members publish their open
rates in a separate tariff, such tariffs
shall identify the conference tariff in
which the open-rated condition is re-
flected.

(C) Controlled common carriers filing
open rates are subject to the 30-day
controlled common carrier notice re-
quirement of § 514.4(c)(1)(iii), except
when special permission is granted by
the Commission under § 514.18.

(D) Notwithstanding paragraph
(b)(19)(ii)(C) of this section, a con-
ference may, on less than 30 days’ no-
tice, file reduced rates on behalf of con-
trolled common carrier members for
open-rated commodities:

(1) At or above the minimum level
set by the conference; or

(2) At or above the level set by a
member of the conference that has not
been determined by the Commission to
be a controlled common carrier subject
to section 9 of the 1984 Act, in the trade
involved.

(iii) Independent-action rates in foreign
commerce. Each conference agreement
must provide that any member of the
conference may take independent ac-
tion on any rate or service item re-
quired to be filed in a tariff under sec-
tion 8(a) of the 1984 Act upon not more
than 10 calendar days’ notice to the
conference and that the conference will
include the new rate or service item in
its tariff for use by that member, effec-
tive not later than 10 calendar days
after receipt of the notice, and by any
other member that notifies the con-
ference that it elects to adopt the inde-
pendent rate or service item on or after
its effective date, in lieu of the existing
conference tariff provision for that rate
or service item. For controlled com-
mon carriers, see §§ 514.4(d)(4)(iii) and
514.9(b)(11).

(20) Service. Under the DED codes, the
example indicates that the service will
be ‘‘PH—Pier/House.’’

(21) (Carrier.) In a conference tariff,
the ‘‘Carrier’’ field is filled in with the
SCAC code (under § 514.11(a)(6)) of the
carrier, when the TLI is an independ-
ent action or open rate of a carrier
member of a conference (not applicable
in illustration). If not filled in, the
field does not appear on the screen. See
paragraph (b)(19) of this section.

(22) Packaging code. Under the DED,
the illustration’s packaging code is
‘‘CRT’’ (Crate). See paragraph (b)(2)(ii)
of this section.

(23) Ctr size. The example container
size is 40-foot, using the DED code.

(24) Stow code. Under the DED, the il-
lustration’s stow code is ‘‘BS’’ (Bottom
Stowage.)

(25) Ctr type. Under the DED codes,
the example indicates that the con-
tainer type to be ‘‘PC’’ (Dry).

(26) Stat code. The statistic code is a
numeric field which is provided for
convenience to the tariff owner for sta-
tistical purposes. The field can handle
up to 20 digits. If not filled in, the field
does not appear on the screen.

(27) Ctr temperature. Under the DED
code, the illustration’s container tem-
perature requirement is ‘‘NA’’ (Not Ap-
plicable.)

(28) TLI notes. The TLI notes contain
facts or circumstances which pertain
to the particular rate. Additional
rates, conditions which directly affect
the rate, or assessorial charges may not
be contained in the TLI notes, but
shall be entered in the appropriate
place, such as in the ‘‘Applicable Asses-
sorial Charges’’ under paragraph (b)(29)
of this section, or in inland rate tables
under § 514.15(b)(1).

(29) Assessorial charges. Any matter
directly affecting the rate, such as as-
sessorial charges, shall be entered in
the Assessorial Charges field, as de-
scribed in § 514.10(d). The illustration
shows a (Paris) surcharge and two
assessorials found in and linked to Tar-
iff Rules.

(30) Haz code. The Hazard code in the
example is ‘‘NHZ’’ for ‘‘non-hazard-
ous.’’

(c) TLI calculation. ATFI’s calcula-
tion feature adds potentially applicable
assessorials in algorithm form and
these and inland rate charges are added
to the basic ocean freight to compute
the bottom line (total) freight. For a
TLI calculation, as with most other
ATFI operator functions, the ATFI
user manual (§ 514.8(b)) is almost indis-
pensable. The basic steps for the cal-
culation are:

(1) Retrieve a TLI, such as the exam-
ple in paragraph (b) of this section.

(2) Exercise the ‘‘Calc’’ option and an
‘‘ATFI RATE CALCULATION’’ screen
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appears. It is very similar to the ATFI
TARIFF LINE ITEM DETAIL screen in
paragraph (b) of this section, except
that the retrieving operator enters the
actual shipment data in the appro-
priate fields. Once these data are en-

tered and verified, the operator presses
another ‘‘Calc’’ key and screens similar
to the following simulated screens
(‘‘ATFI RATING RESULTS,’’ (i) and
(ii)) are used to show the ‘‘Total
Freight’’ (‘‘bottom-line freight’’):

(3) The bottom-line rate calculation
facilitates estimation of the total
charges for the shipment. However,
‘‘Total Freight’’ may not always be the
freight paid by the shipper because of
operator error or the application of
other assessorial charges which were
not in algorithm form because they
could not be determined prior to ship-
ment, e.g., detention charges. Such
non-predeterminable charges, however,
would be flagged for the retriever as
potential charges through the dummy
algorithm feature under
§ 514.10(d)(1)(iv).

(4) For the basic ocean freight rate
and each item that may be added to it
to find the overall cost, a proof screen
may be used for verification after the
calculation.

§ 514.14 [Reserved]

§ 514.15 Tariff Rules.

(a) General. (1) This section requires
the electronic filing of certain tariff
matter other than the major ATFI ob-
jects (TLIs, etc.) addressed elsewhere
in this part, which in any way affects
the application of the tariff or is relat-
ed to tariff objects, as prescribed in
this part. Matter required to be filed by
this section shall be contained in the
ATFI tariff, either:

(i) In mandatorily numbered and ti-
tled Tariff Rules under paragraph (b) of
this section; or

(ii) Where the listed mandatory sub-
jects of Tariff Rules would not include
a specific proposed rule or other tariff
matter of the filer, in optional Tariff
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Rules under paragraph (c) of this sec-
tion, with the filer selecting the num-
ber (beginning with number 100) and
title.

(2) Algorithms and text. (i) Where the
Tariff Rule directly affects a commod-
ity or TLI, e.g., by the addition of a
surcharge for certain conditions, the
assessorial charge calculation/condi-
tion statement (and assessorial table,
where applicable) shall be set forth in
the Tariff Rule as an algorithm if de-
terminable prior to shipment. This al-
gorithm shall be electronically linked
to each tariff item to which it applies,
as described in § 514.10(d) and in the
ATFI Batch Filing Guide and ATFI
Tariff Filing Guide.

(ii) Contents of Tariff Rules other
than algorithms shall be entered in
full-text format, be clear, explicit and
complete, and be linked to appropriate
items through the dummy algorithm
functionality described in
§ 514.10(d)(1)(iv).

(3) Application of rule. Where a Tariff
Rule affects only particular items,
each affected item, e.g., commodity de-
scription, TLI, etc., shall specifically
refer and be linked to such rule, as de-
scribed in the ATFI Batch Filing and
ATFI Tariff Filing Guides.

(4) Subrules. Where the subject or
title of a Tariff Rule permits, obvi-
ously-related subrules may be used.

(5) Rules tariffs. Tariff Rules may also
be contained in separate tariffs, as de-
scribed in § 514.12.

(6) Rule Access Window. ATFI’s Rule
Access Window lists by Tariff Rule
number and title all of the Tariff Rules
contained in a particular tariff.

(b) Mandatory Tariff Rules. Specific
Tariff Rules affecting the tariff, and/or
other materials required by this part
to be included in Tariff Rules, shall be
contained in the appropriate Tariff
Rules, as designated by the numbers
and titles specified in this paragraph.
Where notes to commodity descrip-
tions and/or TLIs contain matter that
would otherwise be normally contained
in Tariff Rules, the applicable Tariff
Rule(s) need not duplicate such matter
but may simply indicate that the tariff
is structured in this manner. In the
event that a particular title contained
in this paragraph does not apply to any
matter affecting the tariff, the rule

number and title shall be entered with
a statement that the rule is not appli-
cable (‘‘N/A’’). See § 514.12(a)(i). Tariff
matter obviously falling within a par-
ticular title may not be contained in
another, less descriptive title and,
where a mandatory subject under this
paragraph is not applicable, the tariff
matter shall be filed in an optional rule
under paragraph (c) of this section,
with the appropriate title. Mandatory
Tariff Rule (and subparagraph) num-
bers, titles, content (as also may be re-
quired by other sections of this part,
cross referenced in this paragraph) are
as follows:

(1) Scope. As described in
§ 514.11(b)(10), the Tariff Record’s scope
is briefly set forth in location and/or
location group pairs for origin and des-
tination. Tariff Rule 1 shall be consist-
ent with the Tariff Record scope, but
describe it in complete detail, espe-
cially for the following types of tariffs
or tariff items:

(i) Foreign and domestic (offshore) com-
modity tariffs.

(ii) Equipment interchange tariffs
under § 514.12(b)(3)(ii).

(iii) Intermodal services.
(A) Tariff Rule 1 shall describe the

modes of intermodal service provided
(e.g., rail, truck, etc.).

(B) Tariff Rule 1 shall indicate
whether the tariff TLIs are ‘‘through
rates,’’ which include the rates for all
services on the overall route, are com-
bination rates to which rate(s) for
other transportation must be added, or
both.

(C) Common carriers and conferences
which publish more than one inter-
modal rate tariff from, to or between
the same points, ports or regions, based
on mode of service, description of com-
modities, etc., shall provide in Tariff
Rule 1 of each respective tariff a cross-
reference to the FMC number and de-
scription of the application of such
other tariff(s).

(D) Tariff Rule 1 shall include a de-
scription of any alternate port service,
or other substituted service, intended
to be offered. If this service falls within
the definition of ‘‘transshipment,’’ Tar-
iff Rule 1 shall cross-reference Tariff
Rule 13, where transshipment services
are described.

VerDate 18-FEB-99 08:32 Feb 20, 1999 Jkt 179186 PO 00000 Frm 00194 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\179186T.XXX pfrm07 PsN: 179186T



199

Federal Maritime Commission § 514.15

(E) TLIs involving intermodal service
shall include an appropriate statement
to this effect in the applicable com-
modity description record(s) and/or TLI
notes under § 514.13, but all rates and
charges affecting the TLI shall be en-
tered in the proper form in the Applica-
ble Assessorial Charges section and/or
inland rate tables.

(F) If a carrier or conference desires
to provide intermodal transportation
to or from named points at combina-
tion rates, it shall clearly and accu-
rately set forth the applicable charges
in the ATFI ‘‘Inland Rate Tables’’ file.
Other tables, similar to inland rate ta-
bles in that they result in the addition
of amounts to TLIs, such as surcharges
(assessorials), may be constructed in
algorithm format under § 514.10(d) and
paragraph (a) of this section. The ATFI
‘‘Batch Filing Guide’’ and the ATFI
Tariff Filing Guide provide details on
the data creation and filing require-
ments for inland rate tables, as well as
for Tariff Rules’ tables.

(2) Application of rates and charges.
Tariff Rule 2 shall contain a clear and
definite statement of:

(i) All services provided to the ship-
per and covered by the TLIs, including
the rate bases set forth in
§§ 514.13(b)(17)(ii) and (b)(17)(iv)(A); and

(ii) The extent of any limitation or
restriction, if the application of any of
the rates, charges, Tariff Rules or regu-
lations stated in the tariff is restricted
to any particular port, pier, etc.

(3) Rate applicability rule. Tariff Rule
3 shall contain a clear and definite
statement of the time at which tariff
changes become applicable to any par-
ticular shipment, including the follow-
ing:

(i) In foreign commerce, the tariff
rates, Tariff Rules and charges applica-
ble to a given shipment must be those
published and in effect on the date the
cargo is received by the common car-
rier or its agent (including originating
carriers in the case of rates for through
transportation).

(ii) In domestic offshore commerce, for
joint rates in intermodal transpor-
tation, the rate applicable to any par-
ticular cargo movement shall be that
rate which is in effect on the day the
initiating carrier takes possession of
the shipment.

(4) Heavy lift. Tariff Rule 4 shall con-
tain a clear and definite statement of
all heavy lift practices and charges.

(5) Extra length. Tariff Rule 5 shall
contain a clear and definite statement
of all extra length practices and
charges.

(6) Minimum bill of lading charges. Tar-
iff Rule 6 shall contain a clear and defi-
nite statement of minimum bill of lad-
ing charges and applicability.

(7) Payment of freight charges. Tariff
Rule 7 shall contain a clear and defi-
nite statement of:

(i) All requirements for the payment
of freight charges;

(ii) Currency restrictions, if any, and
the basis for determining the rates of
currency exchange (see § 514.10(c)); and

(iii) If credit is extended to shippers,
the credit terms available and the con-
ditions upon which credit is extended.
In foreign commerce, when credit ap-
plications or agreements are required,
specimens of such applications or
agreements shall be filed as part of this
Tariff Rule.

(8) Bill(s) of lading. Unless a govern-
ing bill of lading tariff has been filed
under § 514.12(a)(1)(iv), Tariff Rule 8
shall contain all clauses of every appli-
cable specimen copy of any bill of lad-
ing, contract of affreightment, and
other document (except for a service
contract and its essential terms under
§§ 514.7 and 514.17) evidencing the trans-
portation agreement between carrier
and shipper. Such shipping contracts
shall indicate that they are subject to
the terms and conditions of the car-
rier’s Federal Maritime Commission
tariffs and may not contain provisions
inconsistent with the Tariff Rules and
regulations published in any applicable
tariff.

(9) Freight forwarder compensation.
Tariff Rule 9 shall contain a clear and
definite statement of:

(i) In foreign commerce, the rate or
rates of compensation to be paid to li-
censed ocean freight forwarders on
United States export shipments in ac-
cordance with § 510.23(b) of this chap-
ter.

(ii) In domestic offshore commerce, the
exact rate or rates, if any, to be paid
ocean freight forwarders (see also
§ 510.23(d) of this chapter).
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(10) Surcharges and arbitraries. Tariff
Rule 10 shall contain algorithms and
explanatory text of surcharges and
arbitraries for items not elsewhere pro-
vided for in this section. Rates from or
to designated ports may be established
by applying an arbitrary or differential
charge based upon the rate applicable
to a specified ‘‘base port,’’ provided
that any such arbitrary or differential
is clearly defined, set forth as an algo-
rithm (with table, if necessary) and is
referenced (linked) in the commodity
description or TLI affected.

(11) Minimum quantity rates. See also
§ 514.13(a)(2)(i)(C). Tariff Rule 11 shall
state:

(i) For foreign commerce:

When two or more TLIs are named for the
same commodity over the same route and
under similar conditions, and the application
is dependent upon the quantity of the com-
modity shipped, the total freight charges as-
sessed against the shipment may not exceed
the total charges computed for a larger
quantity, if the TLI specifying a required
minimum quantity (either weight or meas-
urement per container or in containers), will
be applicable to the contents of the con-
tainer(s), and if the minimum set forth is
met or exceeded. At the shipper’s option, a
quantity less than the minimum level may
be freighted at the lower TLI if the weight or
measurement declared for rating purposes is
increased to the minimum level.

(ii) For domestic offshore commerce:

When two or more TLIs are named for the
same commodity, and the application is de-
pendent upon the quantity of the commodity
shipped, the charges assessed against the
smaller shipment may not exceed those for
any larger quantity.

(12) Ad Valorem Rates. Tariff Rule 12
shall contain a clear and definite state-
ment of:

(i) The method of computing an ad
valorem TLI or charge, to the extent
not included elsewhere in the tariff
(e.g., in connection with a TLI under
§ 514.13(b)(17)(i)); and

(ii) The additional liability, if any,
assumed by the tariff owner in consid-
eration for the ad valorem rate or
charge.

(13) Transshipment. When trans-
shipment services are offered pursuant
to an ongoing agreement, Tariff Rule
13 shall contain:

(i) The through rate;

(ii) The routings (origin, trans-
shipment and destination ports); addi-
tional charges, if any (e.g., port arbi-
trary and/or additional transshipment
charges); and participating carriers;
and

(iii) A provision substantially as fol-
lows:

The Tariff Rules, regulations and rates in
this tariff apply to all transshipment ar-
rangements between the publishing carrier
or carriers and the participating connecting
or feeder carrier. Every participating con-
necting or feeder carrier, which is a party to
transshipment arrangements, has agreed to
observe the Tariff Rules, regulations, rates,
and routings established herein as evidenced
by a connecting carrier agreement between
the parties.

(14) Co-Loading in foreign commerce.
Tariff Rule 14 governs co-loading by
NVOCCs in foreign commerce and shall
contain the following provisions:

(i) Filing requirements. (A) If an
NVOCC does not tender cargo for co-
loading, Tariff Rule 14 shall so indi-
cate.

(B) If two or more NVOCCs enter into
an agreement which establishes a car-
rier-to-carrier relationship for the co-
loading of cargo, then the existence of
such agreement shall be noted in Tariff
Rule 14.

(C) If two NVOCCs enter into a co-
loading arrangement which results in a
shipper-to-carrier relationship, the
tendering NVOCC shall describe in Tar-
iff Rule 14 its co-loading practices and
specify its responsibility to pay any
charges for the transportation of the
cargo. A shipper-to-carrier relationship
shall be presumed to exist where the
receiving NVOCC issues a bill of lading
to the tendering NVOCC for carriage of
the co-loaded cargo.

(ii) Documentation requirements.
NVOCCs which tender cargo to another
NVOCC for co-loading, whether under a
shipper-to-carrier or carrier-to-carrier
relationship, shall annotate each appli-
cable bill of lading with the identity of
any other NVOCC to which the ship-
ment has been tendered for co-loading.
Such annotation shall be shown on the
face of the bill of lading in a clear and
legible manner.

(iii) Co-loading rates. No NVOCC may
offer special co-loading rates for the
exclusive use of other NVOCCs. If cargo
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is accepted by an NVOCC from another
NVOCC which tenders that cargo in the
capacity of a shipper, it must be rated
and carried under tariff provisions
which are available to all shippers.

(15) Open rates in foreign commerce.
Tariff Rule 15 of a conference tariff
shall contain a clear and definite state-
ment of:

(i) The meaning of the word ‘‘open’’
in ‘‘open rates,’’ and the extent to
which conference rates have been
opened pursuant to § 514.13(b)(19)(ii);

(ii) Any restriction or limitation on
the right of participating common car-
riers to fix their own rate items, and
the extent to which applicable Tariff
Rules and regulations of the conference
tariff will continue to govern the rates
filed by each individual line; and

(iii) Where the rates of the individual
conference member lines on open-rated
items may be found.

(16) Hazardous cargo. When TLIs for
explosive, inflammable, corrosive, or
other dangerous materials are pub-
lished (or Tariff Rule 16 does not spe-
cifically prohibit carriage of such ma-
terials), Tariff Rule 16 shall contain ei-
ther:

(i) Tariff Rules governing the car-
riage of all types of hazardous cargo; or

(ii) Reference to applicable governing
and/or general reference tariffs, as de-
scribed in § 514.12.

(17) Green salted hides in foreign com-
merce. For foreign commerce, Tariff
Rule 17 shall require that:

(i) The shipping weight for purposes
of assessing transportation charges on
green salted hides shall be either a
scale weight or a scale weight minus a
deduction which amount and method of
computation are specified in the com-
modity description record or TLI, as
referenced by § 514.13(b)(17)(iii); and

(ii) The shipper furnish the common
carrier a weighing certificate or dock
receipt from an inland common carrier
for each shipment of green salted hides
at or before the time the shipment is
tendered for ocean shipment.

(18) Returned cargo in foreign com-
merce. Where the tariff owner offers the
return shipment of refused, damaged or
rejected shipments, or exhibits at trade
fairs, shows or expositions, to port of
origin at the TLI assessed on the origi-
nal movement, when such TLI is lower

than the prevailing TLI, Tariff Rule 18
shall provide that:

(i) The return of shipment(s) be ac-
complished within a specific period not
to exceed one year;

(ii) The return movement be made
over the line of the same common car-
rier performing the original movement,
except that in the case of a conference
tariff, return may be made by any
member line when the original ship-
ment was carried by a conference mem-
ber under the conference tariff; and

(iii) A copy of the original bill of lad-
ing showing the rate assessed be sur-
rendered to the return common carrier.

(19) Shippers requests in foreign com-
merce. Tariff Rule 19 shall contain clear
and complete instructions in accord-
ance with the effective agreement’s
provisions, stating where and by what
method shippers may file their re-
quests and complaints and how they
may engage in consultation under sec-
tion 5(b)(6) of the 1984 Act, together
with a sample of the rate request form
if one is used or, in lieu thereof, a de-
scription of the information necessary
for processing the request or com-
plaint.

(20) Overcharge claims. Tariff Rule 20
shall contain provisions that conform
to the following:

(i) No tariff may limit the filing of
overcharge claims with a common car-
rier for private settlement to a period
(beginning with the accrual of the
cause of action) ending in less than:

(A) Three years in foreign commerce;
or

(B) Two years in domestic offshore
commerce.

(ii) The acceptance of any overcharge
claim may not be conditioned upon the
payment of a fee or charge.

(iii) No tariff may require that over-
charge claims based on alleged errors
in weight, measurement or description
of cargo be filed before the cargo has
left the custody of the common carrier.

(iv) Tariff Rule 20 shall also:
(A) Provide that shippers or con-

signees may file claims for the refund
of freight overcharges resulting from
errors in weight, measurement, cargo
description or tariff application; and

(B) Clearly indicate where and by
what method such claims are to be
filed with the common carrier and that
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such claims may also be filed with the
Federal Maritime Commission. At a
minimum, Tariff Rule 20 shall contain
the following provisions:

(1) Claims for freight rate adjustments
filed in writing will be acknowledged by the
common carrier within 20 days of receipt by
written notice to the claimant of the tariff
provisions actually applied and the claim-
ant’s rights under the 1916 Act or 1984 Act.

(2) Claims seeking the refund of freight
overcharges may be filed in the form of a
complaint with the Federal Maritime Com-
mission, Washington, D.C. 20573, pursuant to
either:

(i) Section 11(g) of the Shipping Act of 1984
(46 U.S.C. app. 1710) for foreign commerce,
and that such claims must be filed within
three years of the date the cause of action ac-
crued; or

(ii) Section 22 of the Shipping Act, 1916 (46
U.S.C. app. 821) for domestic offshore com-
merce, and that such claims must be filed
within two years of the date the cause of ac-
tion accrues.

(21) Use of carrier equipment. Tariff
Rule 21 shall contain provisions con-
forming to the following regulations:

(i) If a carrier or conference provides
equipment to shippers, consignees, or
inland carriers, or other persons acting
as the agent for the person paying the
freight charges:

(A) A sample equipment interchange
agreement, or the terms and conditions
governing the use of said equipment,
shall be published in the carrier’s or
conference’s Tariff Rule 21. The sample
agreement shall include: the general
terms and conditions affecting cost
(e.g., maintenance and repair require-
ments, insurance obligations, pickup or
drop off charges and services, such as
tracing and replenishing fuel or refrig-
erant for reefer containers), that gov-
ern the use of carrier-provided equip-
ment, including cargo containers, trail-
ers and chassis. It shall also include
the standard free time allowed and de-
tention or similar charges assessed.
Standard free time and charges shall be
included as the last item in the agree-
ment or Tariff Rule 21, as applicable,
and shall clearly identify the location
and type of equipment to which they
apply.

(B) If a carrier or conference does not
have a sample equipment interchange
agreement, the carrier shall publish its
terms and conditions and standard free
time and charges in its Tariff Rule 21,

as described in paragraph (b)(21)(i)(A)
of this section. In foreign commerce,
where a foreign government prohibits
the use of a carrier or conference
equipment interchange agreement,
Tariff Rule 21 shall contain a state-
ment to that effect.

(ii) If a carrier or conference has ex-
ceptions to the standard free time and
charges, or changes in the terms and
conditions which result in changing
the free days and/or charges, the party
(inland carrier, consignee, or shipper)
to which the exception applies, loca-
tion, type of equipment and free days
and charges shall be clearly identified
for each exception. The exceptions
shall be arranged in alphabetical order
of the parties to which the exceptions
apply and shall be included in either:

(A) Tariff Rule 21; or
(B) A separate equipment inter-

change tariff filed by the carrier or
conference in accordance with
§ 514.12(b)(3), in which case Tariff Rule
21 shall identify the separate equip-
ment interchange tariff containing the
exceptions. A carrier or conference is
not precluded from publishing a sepa-
rate equipment interchange tariff even
though it does not have exceptions to
the standard free days and charges.

(22) Automobile Rates in domestic off-
shore commerce. If TLIs for automobiles
are published on a volume basis, as de-
scribed in § 514.13(b)(17)(iv)(B)(1), intro-
ductory paragraph, Tariff Rule 22 shall
contain:

(i) The cubic measurement for the
five most recent model years pre-
scribed by the manufacturer of each
applicable particular make or model,
arranged in table form with reference
to applicable TLIs; and

(ii) A clear and definite description of
all other applicable regulations, if not
contained in the commodity descrip-
tion record(s).

(23) Carrier terminal rules and charges.
Tariff Rule 23 of carrier and conference
tariffs:

(i) Shall state separately every ter-
minal or other charge and discount and
service (including privileges, facilities
and services) under the control of the
common carrier or conference which is
granted or allowed to any shipper, con-
signee, or passenger, regardless of
whether the service results in a charge
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or discount separately assessed as an
addition to or subtraction from the
carrier’s basic TLI, in which case it
shall be set forth as an algorithm, or is
simply included within the basic TLI,
without differentiation;

(ii) [Reserved]
(iii) May provide for an amendment,

effective upon filing:
(A) Increasing a charge for terminal

services, canal tolls or additional
items, without the increase being sepa-
rately stated on the bill of lading, but
only if such charge is not under the
control of the filing common carrier or
conference, which merely acts as a col-
lection agent for the charge, and the
agency making such charge to the
common carrier or conference in-
creases the charge without notice to
the common carrier or conference and
is identified in Tariff Rule 23 by name
and appropriate tariff number (see
§ 514.9(b)(20)); and

(B) For domestic offshore commerce,
establishing additional terminal facili-
ties for loading or discharging cargo at
ports or harbors already served, but
only if the rates to be charged at such
facilities are the same as those cur-
rently applicable to comparable facili-
ties of the carrier at the same port or
harbor (see § 514.9(b)(16)(i)(B)).

(24) Financial responsibility for
NVOCCs in foreign commerce and legal
agent for service of process. (i) Every
non-vessel-operating common carrier
(‘‘NVOCC’’) shall state in Tariff Rule 24
of its tariffs on file with the Federal
Maritime Commission that it has fur-
nished the Commission proof of finan-
cial responsibility in the manner and
amount required by 46 CFR 583.4 for the
payment of any judgment for damages
arising from its transportation-related
activities under the Shipping Act of
1984, order for reparations issued pursu-
ant to section 11 of the Shipping Act of
1984, or penalty assessed pursuant to
section 13 of the Shipping Act of 1984.
In Tariff Rule 24, the NVOCC shall
state the manner of its financial re-
sponsibility; whether it is relying in
whole or in part on coverage provided
by a group or association of NVOCCs to
which it is a member; the name(s) and
address(es) of the surety company(ies),
insurance company(ies) or guarantor(s)
issuing the bond(s), insurance pol-

icy(ies) or guaranty(ies); the bond(s),
insurance policy(ies) or guaranty(ies)
number(s); and, where applicable, the
name and address of the group or asso-
ciation of NVOCCs providing full or
partial coverage.

(ii) Every NVOCC in foreign com-
merce which is not domiciled in the
United States shall enter in the first
address field provided in each of its
Tariff Records under 46 CFR
514.11(b)(8)(ii) the name and address of
a person in the United States des-
ignated under § 583.5 of this chapter as
its legal agent for the service of judi-
cial and administrative process, includ-
ing subpoenas. Every NVOCC using a
group or association of NVOCCs not
domiciled in the United States for fi-
nancial coverage, in whole or in part,
pursuant to § 583.4 shall state in its tar-
iff the name and address of the group
or association’s resident agent for serv-
ice of judicial and administrative proc-
ess, including subpoenas. The NVOCC
also shall state in Tariff Rule 24 that,
in any instance in which the des-
ignated legal agent(s) cannot be served
because of death, disability or unavail-
ability, the Secretary, Federal Mari-
time Commission will be deemed to be
the NVOCC’s legal agent for service of
process.

(iii) Service of administrative proc-
ess, other than subpenas, may be ef-
fected upon the legal agent by mailing
a copy of the documents to be served
by certified or registered mail, return
receipt requested.

(25) Certification of shipper status in
foreign commerce. If a common carrier
adopts a procedure other than those set
forth in § 583.7 (b)(1) or (b)(2) of this
chapter, for determining whether
NVOCCs for whom it wishes to trans-
port cargo have complied with the tar-
iff and bonding requirements of sec-
tions 8 and 23 of the 1984 Act, that pro-
cedure shall be clearly set forth in Tar-
iff Rule 25 of its tariff.

(26) Time/volume rates in foreign com-
merce. In connection with time/volume
rates offered under § 514.13(b)(19)(i),
Tariff Rule 26 of common carrier and
conference tariffs in foreign commerce
shall clearly and accurately:

(i) State all charges, classifications,
rules and practices concerning time/
volume rates;
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(ii) Identify the shipment records
which will be maintained to support
the rates;

(iii) Describe the method to be used
for shippers giving notice of their in-
tention to use a time/volume rate prior
to tendering any shipment under the
time/volume-rate arrangements; and

(iv) State that:
(A) Once a time/volume rate is ac-

cepted by one shipper, it shall remain
in effect for the time specified, without
amendment; and

(B) Shipper notices and shipment
records supporting a time/volume rate
will be maintained by any offering car-
rier or conference for at least five
years after any shipper’s use of a time/
volume rate has ended.

(27) Loyalty contracts in foreign com-
merce. Where the filer intends to use a
loyalty contract in foreign commerce:

(i) Tariff Rule 27 shall contain a sam-
ple of every loyalty contract, as de-
fined in 46 CFR 514.2, together with reg-
ulations which set forth the scope and
application of the contract system.

(ii) The use of any sample loyalty
contract and applicable regulations
filed for inclusion in a tariff under
paragraph (b)(27) of this section shall
be presumed to be ‘‘in conformity with
the antitrust laws,’’ within the mean-
ing of section 10(b)(9) of the 1984 Act, if
such contract makes reference to a
Business Review Letter, issued pursu-
ant to 28 CFR 50.6, indicating no objec-
tion to the use of that contract.

(28) Definitions. Tariff Rule 28 shall
include any filer definitions of tech-
nical terms which, however, may not
be inconsistent with the 1916 or 1984
Acts or this part.

(29) Symbols. Tariff Rule 29 shall in-
clude any filer symbols, service codes,
etc. and explanations therefor which,
however, may not be inconsistent with
the those set forth in this part or the
‘‘Batch Filing Guide.’’

(30) Access to tariff information. Tariff
Rule 30 shall contain a clear and com-
plete description of all costs, condi-
tions and arrangements for public in-
spection of tariff material, including
reasonable provisions for access to
emergency tariff(s) under
§§ 514.8(k)(1)(iv) and (k)(1)(v).

(31) Seasonal discontinuance. (i) Tariff
Rule 31 shall contain announcements of

seasonal discontinuance or restoration
of service, which shall be filed on not
less than ten days’ notice, except by
special permission under § 514.18. Such
announcements shall contain a brief
statement announcing the date of dis-
continuance and/or restoration of serv-
ice and may include no other tariff
matter. The TLIs associated with serv-
ice discontinuance or restoration shall
be amended, expired or filed as applica-
ble, and shall meet all criteria for TLI
filings/amendments.

(ii) Tariff Rule 31 of tariffs naming
rates, fares or Tariff Rules applicable
to all water routes which are closed to
navigation during part of a year shall:

(A) Contain provisions governing the
handling of shipments which may ar-
rive at the publishing carrier’s facili-
ties after the date service is discon-
tinued; and

(B) Expressly provide for the seasonal
discontinuance provision’s own expira-
tion at the close of the navigation sea-
son, or include a rule providing for the
discontinuance/restoration of service
based on the stated navigation season.

(32) [Reserved]
(33) Project rates. Tariff Rule 33 shall

contain complete descriptions of all
project rates which are stated dis-
counts of other TLI’s for given com-
modities under § 514.13(a)(5)(ii). For do-
mestic offshore carriers, Tariff Rule 33
shall also include a statement that all
project rates will cover the carrier’s
variable costs and contribute to its
fixed expenses.

(34) Terminal Tariffs. Tariff Rule 34
shall contain the full-text portions of
all terminal tariffs filed by marine ter-
minal operators (excluding the Organi-
zation Record and Tariff Record, which
must be established under § 514.11).
Other, mandatory Tariff Rules under
this section which are designed for car-
riers and conferences shall be des-
ignated ‘‘Not Applicable’’ or ‘‘NA.’’ For
logical divisions within the terminal
tariff, filers should use subrules, as de-
scribed in paragraph (a)(4) of this sec-
tion.

(c) Optional Tariff Rules. Tariff Rules
numbers 100 and up (to be numbered
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consecutively) are available for carrier/
conference use.

[57 FR 36271, Aug. 12, 1992, as amended at 58
FR 28, Jan. 4, 1993; 58 FR 5622, Jan. 22, 1993;
58 FR 28790, May 17, 1993; 60 FR 27230, May 23,
1995]

§ 514.16 [Reserved]

§ 514.17 Essential terms of service con-
tracts in foreign commerce.

(a) General. (1) A concise statement of
the essential terms (ETs) of every ini-
tial service contract (which is filed in
paper form under § 514.7) and appro-
priate amendments to ETs resulting
from any amendment of the filed serv-
ice contract, shall be filed with the
Commission by authorized persons (see
§ 514.4(d)(5)) and made available to the
general public in electronic tariff for-
mat. Unlike most other tariff data,
ETs shall be filed largely in full text,
with a minimum of database for-
matting (but with certain other stand-
ardization), as set forth in this section.
Additionally, ETs are not subject to
the algorithm or linkage requirements
of § 514.10(d). Filing and maintenance of
ETs are accomplished through an elec-
tronic essential terms publication
(ETP) for each carrier or conference
filer, which contains ETs for each of
the carrier’s or conference’s service
contracts.

(2) Cross-references—(i) Authority to
file: § 514.4(d)(5).

(ii) Cancellation: § 514.4(e)(2).
(iii) Availability of essential terms:

§ 514.7(f).
(iv) Rejection of service contracts and/or

essential terms: § 514.7(j).
(v) Modification, correction and can-

cellation: § 514.7(k).
(vi) Assessorials and algorithms:

§ 514.10(d)(1).
(b) Essential terms publication—(1) Cre-

ation and form. The ETP is created and
maintained by the filer as a separate
tariff type (‘‘ET’’ for ‘‘ETP’’) with a tar-
iff record and number (see § 514.11(b)). A
service-contract filer, either carrier or
conference, may have only one ETP for
all its ETs. The ETP may also contain
matter of general applicability to all
ETs contained therein, such as Tariff
Rules. The ATFI system will coordi-
nate development of ET search indexes
by, for example: ET, service contract

or FMC file number; by commodity
name or number; by TLI number; and,
by origin or destination of the com-
modity.

(2) Reference to/in tariffs of general ap-
plicability. The ETP shall:

(i) Contain reference to each carrier’s
or conference’s tariff of general appli-
cability; and

(ii) Be referenced in each of the car-
rier’s or conference’s tariffs of general
applicability, where required to be filed
under this part.

(c) Statement(s) of essential terms; gen-
eral requirements. (1) Essential terms
shall be promptly filed by the appro-
priate person, in the carrier’s or con-
ference’s ETP and in the content and
tariff format as provided by this part.
(The service contract, in paper form, is
required to be filed within ten (10) days
of the electronic filing of the essential
terms under § 514.7(g).)

(2) Essential terms may not:
(i) Be uncertain, vague or ambiguous;

or
(ii) Contain any provision permitting

modification by the parties other than
in full compliance with this part.

(d) Essential terms; specific require-
ments—(1) ATFI sample screen illustra-
tion. The following ATFI simulated
screen illustrates the elements re-
quired to be contained in essential
terms filings and how they may appear
in the ATFI system. The references in
brackets in each line are to the sub-
paragraphs of this paragraph which ex-
plain the requirements for the fields
and the data contained therein. See
paragraph (b)(1) of this section for pro-
visions regarding the essential terms
publication. On the screen, data above
the double line, i.e., down through
‘‘Contract Termination,’’ shall be en-
tered in database format in the special
fields provided; data beginning with
Mandatory Term No. 3 (‘‘Commod-
ities’’) shall be entered in ‘‘full-text’’
format without the application of algo-
rithms under § 514.10(d). However, the
mandatory ETs (Nos. 1 to 10) shall bear
the appropriate term number and exact
mandatory term title, as set forth in
this paragraph (and the screen). If the
mandatory term does not apply (e.g.,
No. 7 or No. 8), the filer shall also enter
the symbol ‘‘NA.’’
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[§ 514.17(D)(1)] ATFI ESSENTIAL TERMS SEARCH

JKL Line Essential Terms Publication (XYZ 004) ............................. [1]
ET Num: 681 ................................................. Personal Computers from Taiwan .................................................... [2]
SC Num: 765 ................................................. Amendment Num: 3—Available until: 31 Jan 1992 .......................... [3]
FMC File Num: 123456 ................................. Contract Effective: 01 Dec 1992 ....................................................... [4]
Amendment Type: C ..................................... Special Case: 123456—Contract Expiration: 15 Jan 1993 .............. [5]
Filing Date: 01 Jan 1992 ............................... Contract Termination: 15 Jan 1993 .................................................. [6]

Term (Amend) List of essential terms titles [7]

1 ( 0) Origin ........................................................................................................................ [i]
2 ( 0) Destination ................................................................................................................ [ii]
3 ( 0) Commodities ............................................................................................................. [iii]
4 ( 1) Minimum Quantity ..................................................................................................... [iv]
4 A( 0) Minimum Quantity in 20ft containers ........................................................................ [A]
4 B( 3) Minimum Quantity in 40ft containers ........................................................................ [B]
5 ( 0) Service Commitments .............................................................................................. [v]
6 ( 0) Contract Rates or Rate Schedules(s) ...................................................................... [vi]
7 ( 2) Liquidated Damages for Non-Performance (if any) ................................................. [vii]
8 ( 0) Later Events Causing Deviation From ET (if any) ................................................... [viii]
9 ( 0) Duration of the Contract (e.g., ‘‘46 days from 01 Dec. 1992 to 15 Jan. 1993’’) ..... [ix]
10 ( 0) Assessorials .............................................................................................................. [x]
100 ( 0) (Title and text—Optional) ......................................................................................... [8]
101 ( 0) (Title and text—Optional) ......................................................................................... [8]
[999 zzz (999) Maximum term and amendment values] ..................................................................

(2)(i) ET Num (statement of essential
terms number). The ‘‘ET Num’’ is de-
fined by the filer and shall be entered
in the appropriate field. See § 514.7(h).

(ii) ET Heading. The filer’s title of the
ET document (e.g., ‘‘Personal Comput-
ers from Taiwan’’) is entered here and
will appear in the ETP index to the in-
cluded ETs.

(3)(i) SC NUM (service contract num-
ber). The ‘‘SC Num’’ is defined by the
filer and shall be entered in the appro-
priate field. See § 514.7(h).

(ii) Amendment Num. Where feasible,
ETs should be amended by amending
only the affected specific term(s) or
subterms, mandatory or optional. Each
time any part of an ET is amended, the
filer shall assign a consecutive ET
amendment number (up to three dig-
its), beginning with the number ‘‘1.’’
(The amendment number field must be
‘‘0’’ or void for the initial ET filing.)
Each time any part of the ET is amend-
ed, the ET ‘‘Filing Date’’ will be the
date of filing of the amendment and
the ‘‘Available Until Date’’ will be 30
days from the filing date, but the filer
can enter a later date, making the
availability period longer. See correc-
tion provisions under § 514.7(k) and
paragraph (d)(5)(ii) of this section.

(iii) Available until. The period of
availability of the essential terms to
similarly situated shippers shall be no
less than thirty (30) days, i.e., from the
‘‘Filing Date’’ (paragraph (d)(6)(i) of

this section and § 514.10(a)(2)) of the ini-
tial filing or the latest amendment, to
the ‘‘Available until’’ date (automati-
cally defaulted to 30 days from the Fil-
ing Date by the interactive ATFI sys-
tem, but the filer can enter a later
date, making the availability period
longer).

(4)(i) FMC File Num. The FMC File
Numbers will be system assigned as
initial ET filings are received/proc-
essed. The FMC File Numbers will be
assigned sequentially and will start at
a number designated by FMC at pro-
duction start. The FMC File Number
will be provided to filers in the ac-
knowledge message (EMail) for filings
so that they can put the number in the
related service contract when it is filed
in paper form. See § 514.7(h)(1)(iii)(B).
This procedure will facilitate FMC
linkage of the ET to its related service
contract.

(ii) Contract effective. In addition to
the period of availability of essential
terms to similarly situated shippers,
the service contract itself must have
an effective date and an expiration
date (see paragraph (d)(5)(iii) of this
section and §§ 514.10 (a)(3) and (a)(4)),
governing the duration of the contract
between the original signatory parties.
The duration must also be set forth in
mandatory essential term No. 9, where
the duration of the contract shall be
stated as a specific fixed time period,
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with a beginning date (effective date)
and an ending date (expiration date).

(5)(i) Amendment type. All ATFI
amendment codes under § 514.9, except
‘‘G’’ and ‘‘S’’ (§§ 514.9(b)(7) and
514.9(b)(19)), may be used in any com-
bination, with up to three amendment
codes for amendments to ETs. No no-
tice period is required for amendments
to ETs, except that amendments to
ETs require a new ‘‘Available until’’
date, which must be at least 30 days
from the filing date. For the amend-
ment code ‘‘S,’’ see paragraph (d)(5)(ii)
of this section.

(ii) Special Case symbol and number.
The ‘‘S’’ amendment code (for special
case under § 514.9(b)(19)(iii)) must be
used singly, and in conjunction with a
validated special case number for cor-
rections to ETs. See correction provi-
sions under § 514.7(k).

(iii) Contract expiration. See para-
graph (d)(4)(ii) of this section.

(6)(i) Filing date. The filing date is
automatically set by the system when-
ever an ET or amendment thereto is
filed. See ‘‘Available until’’ in para-
graph (d)(3)(iii) of this section.

(ii) Contract termination date. A state-
ment of essential terms may not be
canceled until after all of its associ-
ated service contracts, including any
renewal or extension, have expired
under the terms of the contract, or
have been terminated for reasons not
specifically set forth in the contract.
See §§ 514.4(e)(2) and 514.7(l)(1)(ii). The
contract termination date would,
therefore, be the same as the contract
expiration date under paragraph
(d)(5)(iii) of this section, unless termi-
nated sooner, in which case the filer
would enter the earlier date when the
termination event occurred.

(7) Terms and subterms. Mandatory es-
sential terms Nos. 1 to 10 shall address
the subjects and bear the terms’ titles
for the respective numbers exactly as
provided in this section. If a subject is
not included, such as No. 7 or No. 8, the
number must be listed with the appro-
priate title and the designation ‘‘NA.’’
All essential terms, mandatory and op-
tional, may be subdivided into
subterms (as illustrated for mandatory
term No. 4) to facilitate retrieval and
amendment. The mandatory terms are
as follows:

(i) Origin (No. 1). ‘‘Origin’’ includes
the origin port range(s) in the case of
port-to-port movements, and the origin
geographic area(s) in the case of
through intermodal movements, except
that, in service contracts, the origin
and destination of cargo moving under
the contract need not be stated in the
form of ‘‘port ranges’’ or ‘‘geographic
areas,’’ but shall reflect the actual lo-
cations agreed to by the contract par-
ties. See § 514.10(b). Origin point and
port locations will be validated against
the ATFI Locations database. The vali-
dated names will be ‘‘inserted’’ by the
system in Mandatory Term #1. The
Mandatory Term may not contain text,
but if the filer wishes to use full text to
clarify or expand on the point/port en-
tries in Term 1, full text may be used
in subterms.

(ii) Destination (No. 2). ‘‘Destination’’
includes the destination port range(s)
in the case of port-to-port movements,
and the destination geographic area(s)
in the case of through intermodal
movements, except that, in service
contracts, the origin and destination of
cargo moving under the contract need
not be stated in the form of ‘‘port
ranges’’ or ‘‘geographic areas,’’ but
shall reflect the actual locations
agreed to by the contract parties. See
§ 514.10(b). Destination point and port
locations will be validated against the
ATFI Locations database. The vali-
dated names will be ‘‘inserted’’ by the
system in Mandatory Term #2. The
Mandatory Term may not contain text,
but if the filer wishes to use full text to
clarify or expand on the point/port en-
tries in Term 2, full text may be used
in subterms.

(iii) Commodities (No. 3). Mandatory
term No. 3 shall include commodities
covered by the service contract, but
these commodities may not be entered
as described in § 514.13(a), i.e., commod-
ities cannot be entered in data-element
format, but the full-text format may
incorporate the same elements of infor-
mation, as desired. See § 514.7(c) for ex-
empt commodities. For each commod-
ity filed in this term, a separate for-
matted commodity index entry is re-
quired.

(iv) Minimum quantity (No. 4). Manda-
tory term No. 4 shall address the mini-
mum quantity or volume of cargo and/
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or amount of freight revenue necessary
to obtain the rate or rate schedule(s),
except that the minimum quantity of
cargo committed by the shipper may
not be expressed as a fixed percentage
of the shipper’s cargo.

(A) Subterm. Example: Minimum
quantity in 20FT Containers.

(B) Subterm. Example: Minimum
quantity in 40FT Containers.

(v) Service commitments (No. 5). Man-
datory term No. 5 shall address the
service commitments of the carrier,
conference or specific members of a
conference, such as assured space, tran-
sit time, port rotation or similar serv-
ice features.

(vi) Contract rates or rate schedule(s)
(No. 6). Mandatory term No. 6 shall
contain the contract rates or rate
schedules, including any additional or
other charges (i.e., general rate in-
creases, surcharges, terminal handling
charges, etc.) that apply, and any and
all conditions and terms of service or
operation or concessions which in any
way affect such rates or charges; ex-
cept that a contract may not permit
the contract rate to be changed to
meet a rate offer of another carrier or
conference not published in a tariff or
set forth in a service contract on file
with the Commission.

(vii) Liquidated damages for non-per-
formance (if any) (No. 7). Mandatory
term No. 7 shall include liquidated
damages for non-performance. See
§ 514.7(1).

(viii) Later events causing deviation
from ET (if any) (No. 8). Where a con-
tract clause provides that there can be
a deviation from an original, essential
term of a service contract, based upon
any stated event occurring subsequent
to the execution of the contract, man-
datory term No. 8 shall include a clear
and specific description of the event,
the existence or occurrence of which
shall be readily verifiable and objec-
tively measurable. See § 514.7(1). This
requirement applies to, inter alia, the
following types of situations:

(A) Retroactive rate adjustments
based upon experienced costs;

(B) Reductions in the quantity of
cargo or amount of revenues required
under the contract;

(C) Failure to meet a volume require-
ment during the contract duration, in

which case the contract shall set forth
a rate, charge, or rate basis which will
be applied.

(D) Options for renewal or extension
of the contract duration with or with-
out any change in the contract rate or
rate schedule;

(E) Discontinuance of the contract;
(F) Assignment of the contract; and
(G) Any other deviation from any

original essential term of the contract.
(ix) Duration of the Contract (No. 9).

The duration of the contract shall be
stated as a specific fixed time period,
with a beginning date (effective date)
and an ending date (expiration date).
See paragraph (d)(4)(ii) and (d)(5)(iii) of
this section.

(x) Assessorials (No. 10). Mandatory
Term 10 shall contain all ET
assessorials, preferably using a sepa-
rate subterm for each type of assesso-
rial. For every assessorial, the filer
shall set forth either:

(A) The full assessorial; or
(B) A complete cross-reference to the

place(s) where it may be found.
(8) Optional terms. Any essential term

of a service contract not otherwise spe-
cifically provided for in this section
shall be entered after the mandatory
terms and in numerical order, begin-
ning with No. 100.

[57 FR 36271, Aug. 12, 1992, as amended at 58
FR 28, Jan. 4, 1993; 61 FR 35686, July 8, 1996]

§ 514.18 Special permission.
(a) General. Section 8(d) of the 1984

Act and section 2 of the 1933 Act au-
thorize the Commission, in its discre-
tion and for good cause shown, to per-
mit increases or decreases in rates, or
the issuance of new or initial rates, on
less than statutory notice under § 514.9.
Section 9(c) of the 1984 Act authorizes
the Commission to permit a controlled
common carrier’s rates, charges, classi-
fications, rules or regulations to be-
come effective on less than 30 days’ no-
tice. The Commission may also in its
discretion and for good cause shown,
permit departures from the require-
ments of this part. The Commission
will grant such permission only in
cases where merit is demonstrated.

(b) Clerical errors. Typographical and/
or clerical errors constitute good cause
for the exercise of special permission
authority but every application based
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thereon must plainly specify the error
and present clear evidence of its exist-
ence, together with a full statement of
the attending circumstances, and shall
be submitted with reasonable prompt-
ness after filing the defective tariff ma-
terial. For correction of clerical errors
in the essential terms of service con-
tracts, see § 514.7(k)(2).

(c) Application—(1) By authorized offi-
cial; filing fee. Application for special
permission to establish rate increases
or decreases on less than statutory no-
tice or for waiver of the provisions of
this part, shall be made by the common
carrier, conference or agent that holds
authorization under § 514.4(d) to file the
tariff matter. Every such application
shall be submitted to BTCL and be ac-
companied by the filing fee provided in
§ 514.21.

(2) Transmittal. Application for spe-
cial permission shall be made only by
cable, telegram or letter, except that
in emergency situations, application
may be made by telephone if the tele-
phone communication is promptly fol-
lowed by a cable, telex or letter and
the filing fee.

(3) Content. Except as provided in
§ 514.7(k)(2) for correction of essential
terms, applications for special permis-
sion shall contain the following infor-
mation:

(i) The organization name, number
and d/b/a of the conference or carrier
under § 514.11(b);

(ii) The tariff number, title and tariff
code under § 514.11(b); and

(iii) The rate, commodity, Tariff
Rules, etc. (related to the application),
and the special circumstances which
the applicant believes constitute good
cause to depart from the requirements
of this part or to warrant a tariff
change upon less than the statutory
notice period.

(d) Implementation. (1) If all condi-
tions are complied with and if the au-
thority granted by special permission
is used, it shall be used in its entirety
and in the manner set forth by the
Commission, including the prompt
electronic filing of the material for
which permission is requested, with the
filer using the special case number as-
signed by the Commission for that fil-
ing and the special case symbol ‘‘ S,’’
as prescribed in § 514.9(b)(19)(i).

(2) If Commission-specified condi-
tions are not complied with, or if the
exact authority granted by the special
permission is not used and more, less
or different authority is desired, a new
application complying with the re-
quirements of this part in all respects
and referring to the previous special
permission must be filed.

[57 FR 36271, Aug. 12, 1992, as amended at 57
FR 46324, Oct. 8, 1992; 58 FR 30, Jan. 4, 1993]

§ 514.19 Suspension of tariff matter.

All use of suspended tariff matter
shall be deferred for the period speci-
fied in the Commission’s suspension
order. In addition to other affected
places in the tariff, as provided in this
section, the fact that tariff matter is
suspended is also displayed through the
‘‘Status’’ function in the command
line, as described in § 514.8(n)(3).

(a) Domestic offshore commerce—(1)
Suspension; period. The Commission
may suspend from use any rate, fare,
charge, classification, Tariff Rule, reg-
ulation, or practice of a domestic off-
shore carrier for a period of up to 180
days beyond the time it would other-
wise have lawfully taken effect.

(2) Implementation. Upon issuance of
an order suspending tariff matter in
whole or in part, BTCL shall imme-
diately make the appropriate entry in
the domestic offshore carrier’s tariff(s)
for each suspended item, which entry:

(i) Specifically identifies the tariff
matter suspended and sets forth any
tariff provisions which may remain ef-
fective in lieu of the suspended provi-
sions;

(ii) Bears an effective date coinciding
with that in the applicable suspension
order;

(iii) Bears a thru date coinciding
with the end of the suspension period
specified in the Commission order; and

(iv) Reproduces in the ATFI System
News and/or the applicable commodity
description record, TLI notes, Tariff
Rule text, etc., those portions of the
order directed by the Commission to be
so published, or, in the absence of such
direction, reproduces the suspension
order in its entirety.

(3) Amendment of suspended tariff mat-
ter. (i) Neither suspended matter nor
matter continued in effect as a result
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of a suspension, may be amended, de-
leted or withdrawn except through use
of the special case number and symbol
procedure under § 514.9(b)(19) referred to
in the order or special permission
issued by the Commission, except that
a tariff affected by a suspension order
may be amended during the suspension
period if the amendment does not af-
fect the suspended materials.

(ii) If, prior to receiving a suspension
order, a carrier files an amendment re-
issuing, deleting, canceling or amend-
ing any tariff matter named in a subse-
quent suspension order, the amend-
ment shall be rejected.

(4) Vacating suspension of tariff matter.
Should the Commission vacate a sus-
pension order earlier than the date to
which the subject tariff matter was
originally suspended, BTCL shall im-
mediately change the thru date to the
specified date in the Commission’s
order vacating the suspension order.

(5) Cancellation of suspended matter. (i)
Should the Commission subsequently
cancel all or any part of previously-
suspended tariff matter, BTCL shall
immediately change the expiration
date to the date of cancellation set
forth in the Commission’s order. See
§ 514.4(e).

(ii) If suspended tariff matter is not
canceled by the Commission prior to
its thru date, it shall take effect auto-
matically on the thru date and any tar-
iff matter which was continued in ef-
fect during the suspension period shall
be automatically superseded by the
tariff matter that had been suspended
but was not canceled.

(b) Controlled common carriers in
foreign commerce.

(1) Suspension; period. Tariff matter
filed by a controlled common carrier
may be suspended at any time before
its effective date. Tariff matter already
in effect may be suspended upon the
Commission’s issuance of a show cause
order on not less than 60 days’ notice
to the common carrier. In either in-
stance, the suspension period shall not
exceed 180 days.

(2) Implementation. Upon issuance of
an order suspending tariff matter in
whole or in part, the Commission’s
BTCL shall immediately make the ap-
propriate entry into the controlled

common carrier’s tariff(s) for each sus-
pended item, which entry:

(i) Specifically identifies the tariff
material suspended;

(ii) Bears an effective date coinciding
with that of the applicable suspension
order;

(iii) Bears a thru date coinciding
with the end of the suspension period
specified in the Commission order; and

(iv) Reproduces in the ATFI System
News and/or the applicable commodity
description record, TLI notes, Tariff
Rule text, etc., those portions of the
order directed by the Commission to be
so published, or, in the absence of such
direction, reproduces the suspension
order in its entirety.

(3) Replacement rates. (i) Controlled
common carrier tariff matter filed to
become effective during a suspension
period in lieu of the suspended matter:

(A) May become effective imme-
diately upon filing or upon the effec-
tive date of the suspension, whichever
is later; and

(B) Shall be filed using the special
case symbol and number issued by the
Commission under § 514.9(b)(19).

(ii) In determining whether to reject
replacement rates, the Commission
will consider whether such rates result
in total charges (e.g., rate plus applica-
ble surcharges) that are lower than the
lowest comparable charges effective for
a U.S.-flag or reciprocal-flag common
carrier serving the same trade.

(iii) At the same time it files replace-
ment rates, the controlled common
carrier shall submit to BTCL a letter
(in paper format) identifying the spe-
cific U.S.-flag or reciprocal-flag com-
mon carrier’s rates, charges, classifica-
tion or Tariff Rules resulting in total
charges which equal or are lower than
its own.

(c) Other suspension situations. When
the Commission, upon good cause
shown, issues an order to suspend tariff
matter not addressed in paragraphs (a)
or (b) of this section, it will set forth in
the order the procedures for effectuat-
ing the suspension.

(d) Other filings in suspension situa-
tions. In suspension situations, when
filings, not provided for elsewhere in
this section and not otherwise per-
mitted by the rules of this part, may

VerDate 18-FEB-99 08:32 Feb 20, 1999 Jkt 179186 PO 00000 Frm 00206 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\179186T.XXX pfrm07 PsN: 179186T



211

Federal Maritime Commission § 514.20

become necessary or desirable, such fil-
ings may be directed by the Commis-
sion and shall use the assigned special
case symbol and number procedure
under § 514.9(b)(19).

§ 514.20 Retrieval.
(a) General. The Commission will not

provide to the public tariff data in
paper format, except pursuant to re-
quests for certification of copies for
court or government agency use, as
provided in § 514.8(k)(2).

(b) User charges. User charges for
services under this section are provided
in § 514.21.

(c) Interactive retrieval. Interactive re-
trieval means the process by which any
member of the public accesses the
ATFI system via dial-up connection,
using telecommunications links, a
modem and a terminal (see § 514.8(e)),
and interacts with the system on a
transaction-by-transaction basis to re-
trieve tariff matter which has been
filed in the ATFI database.

(1) Registration. Every public inter-
active retriever will be required to reg-
ister in advance with BTCL under
§ 514.8(f) to obtain a USERID and pass-
word.

(2) Automatic logoff. All retrievers
will be automatically logged off after
10 minutes of inactivity.

(3) Remote retrieval by modem. A public
retriever may access and/or obtain
(through screen prints) ATFI filed tar-
iff data through modem and tele-
communications links and procedures
authorized by the Commission.

(4) Tariff Control Center. A public re-
triever may access and/or obtain ATFI
filed tariff data through personal oper-
ation of one of several terminals pro-
vided in the Tariff Control Center at
the FMC headquarters in Washington,
D.C.

(d) Batch retrieval through data base
files. Interested parties may subscribe
to all tariff filings/updates received by
the Commission on a daily basis. The
ATFI System Administrator will cre-
ate a daily subscriber data update file
which will be accessible to subscribers.
The daily updates subscriber will ac-
cess the ATFI system to on-line
download the tariff updates received
during the previous workday and any
intervening weekend/holidays, as well

as any tariff updates created by the
Commission (e.g., suspensions, rejec-
tions, etc.). Subscribers may request
that daily updates be forwarded on
tape (either 9 track, 6250 bpi or 8 mm
cartridge, Exabyte 8500 compatible)
when the file size indicates that the on-
line download option is not cost-effec-
tive. Subscriber responsibility and
charges for use of this option are speci-
fied in § 514.21(j)(2). The Commission
may also send selected daily updates
by first class mail (or as directed by
subscribers at subscriber’s expense) or
make updates available at the ATFI
computer center when the magnitude
of the file size indicates that downloads
would degrade ATFI access for other
ATFI user functions. The charge speci-
fied in § 514.21(j)(2) will apply, but sub-
scribers will not be required to provide
tapes. Subscribers requesting update
data on tape are responsible for insur-
ing that the Commission has received
sufficient pre-paid monies before the
last business day of the preceding
month in order to subscribe to the next
month’s filings. The Commission will
terminate the download capability of
any accounts in arrears.

(e) Instructional materials—(1) ATFI
‘‘Batch Filing Guide’’ and user manual.
The ATFI user guides applicable to re-
trieval functions are the ‘‘ATFI Fun-
damentals Guide,’’ ‘‘ATFI System
Handbook,’’ and ‘‘ATFI Tariff Re-
trieval Guide.’’ See § 514.8(b). The user
of subscriber tapes will also need the
ATFI transaction set formats and spec-
ifications detailed in the ‘‘Batch Filing
Guide.’’ See § 514.8(d)(3). The trans-
action set formats published for batch
filers are used for the formatting of
subscriber tapes.

(2) Computer based instruction (‘‘CBI’’).
Computer based instruction for ATFI
retrieval is a menu option for reg-
istered interactive retrievers using the
ATFI central site system. See § 514.8(h).

(f) Filers. Properly registered individ-
uals who will have ‘‘write’’ privileges
for editing tariff data may access those
tariffs for which they have such filing
privileges without restriction. Where
filing firms or employees thereof also
register as public retrievers for access
to all tariff data, the restrictions in
paragraph (c)(2) of this section shall
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apply when they enter ATFI as a re-
triever.

[57 FR 36271, Aug. 12, 1992, as amended at 58
FR 30715, May 27, 1993; 60 FR 56123, Nov. 7,
1995]

§ 514.21 User charges.
In accordance with 5 U.S.C. 552 and 31

U.S.C. 9701, the user charges in this
section are established for services
under this part. Unless otherwise pro-
vided in this part, checks, drafts or
money orders shall be remitted and
made payable to ‘‘Federal Maritime
Commission (OBFM),’’ 800 North Cap-
itol Street, NW., Washington, DC 20573.
Unless otherwise specified, overdue
payments will be charged interest in
accordance with the rate established
by the Department of the Treasury for
each 30-day period or portion thereof
that the payment is overdue. In addi-
tion to any other remedy and penalty
provided by law and regulation, if pay-
ment is overdue for 90 days, ATFI serv-
ices will be denied:

(a) Application for exemption (See
§§ 514.3 and 514.8(a)): As provided in
§ 502.69 of this chapter.

(b) User manual (of ATFI ‘‘Guides’’ --
§ 514.8(b)).

(1) In diskette form: $39 for diskette(s)
containing all user guides in Word-
Perfect 5.0 format.

(2) Printed, in paper form (Batch Fil-
ing Guide is free of charge and is fur-
nished separately):

(i) Package A: Fundamentals Guide
and System Handbook (125 pages) are
made available jointly and are a pre-
requisite for use of either of the pack-
ages in paragraphs (b)(2)(ii) or (b)(2)(iii)
of this section: $49.00.

(ii) Package B: Tariff Retrieval Guide:
$49.00.

(iii) Package C: Tariff Filing Guide:
$59.00.

(iv) Package D: All Guides listed in
paragraphs (b)(2)(i) through (b)(2)(iii) of
this section: $99.00.

(3) Ordering manuals. Requests for
user manual package(s) should be in
writing and addressed to ‘‘BTCL Manu-
als,’’ Federal Maritime Commission,
Washington, DC 20573. A check for the
appropriate amount should be made to
the ‘‘Federal Maritime Commission.’’

(4) Updates. Updates to the user man-
ual in any format will not be furnished

automatically and are not included in
the user charge. The Commission will
publicize notice of upgrades when they
occur.

(c) Registration for user (filer and/or re-
triever ID and password (see exhibit 1 to
this part and §§ 514.4(d), 514.8(f) and
514.20)): $174 for initial registration for
firm and one individual; $148 for addi-
tions and changes.

(d) Certification by Commission Sec-
retary of tariff data (§ 514.8(k)(2)): As
provided in § 503.43(c) of this chapter.

(e) Certification of batch filing capabil-
ity (by appointment through the Office of
Information Resources Management)
(§ 514.8(1)).

(1) User charge: $496 per certification
submission (covers all types of tariffs
for which the applicant desires to be
certified as well as recertification re-
quired by substantial changes to the
ATFI system).

(2) Certification submissions:
(i) May be made in one or more

scheduled certification periods;
(ii) May include transaction sets for

one of each different tariff type listed
in Appendix A (# 14) of the ATFI Batch
Filing Guide; and

(iii) May be made to the ATFI cen-
tral site computer via on-line batch or
to the ATFI Computer Center via bulk
batch (9-track tape), or both.

(f) Application for special permission
(§ 514.18): $179.

(g) Remote electronic retrieval
(§ 514.20(c)(3)). The fee for remote elec-
tronic access to ATFI electronic data
is 33 cents for each minute of remote
computer access directly to the ATFI
database by any individual.

(h) Printing (screen prints) of
downloaded tariff matter at Commis-
sion’s Tariff Control Center
(§ 514.20(c)(4)): as provided in part 503,
subpart E.

(i) Tariff filing fee. The fee for tariff
filing shall be 20 cents per filing object;
the fee for filing service contract es-
sential terms shall be $1.63 per filing
set.

(j) Daily Subscriber Data (§ 514.20(d)).
(1) Persons requesting download of

daily updates must pay 33 cents per
minute as provided by § 514.21(g).
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(2) Persons requesting daily updates
on tape must supply the tapes and re-
turn postage, and pay $43 per daily up-
date.

(k) Miscellaneous tapes. The fee for
tape data, other than the ATFI data-
base described in paragraph (j) of this
section, shall be $46 for the initial tape
plus $25 for each additional tape re-
quired.

(l) Access to ATFI data. Official ATFI
tariff data may be directly accessed by
computer by:

(1) Retrievers. Any person may, with a
proper retrieval USERID and password,
enter the official ATFI database to ob-
tain computer access of tariff matter,
as provided in this part, but may
download ATFI data only through the
‘‘Print Screen’’ function, which prints
one screen at a time on paper. The user
fee for this computer access is 33 cents
a minute, for which the user will be
billed at the end of each month.

(2) Filers. Any person with a proper
filer USERID and password may enter
the official ATFI database to obtain
computer access of tariff matter as
provided in this part, but may
download ATFI data only through the
‘‘Print Screen’’ function, which prints
one screen at a time on paper, and the
filer ATFI-mail-file-transfer function,
which prints the contents of the filer’s
ATFI mail on paper.

(m) Regulated Persons Index. The Reg-
ulated Persons Index is a database con-
taining the names, addresses, phone/fax
numbers and bonding information,
where applicable, of Commission-regu-
lated entities. The database may be
purchased for $84 by contacting BTCL,
Federal Maritime Commission, Wash-
ington, DC 20573. Contact information
is listed on the Commission’s website
at www.fmc.gov.

[57 FR 36271, Aug. 12, 1992, as amended at 58
FR 30, Jan. 4, 1993; 58 FR 30715, May 27, 1993;
59 FR 59171, Nov. 16, 1994; 59 FR 63908, Dec. 12,
1994; 60 FR 56124, Nov. 7, 1995; 63 FR 50536,
Sept. 22, 1998]

EFFECTIVE DATE NOTE: At 63 FR 50536,
Sept. 22, 1998, in § 514.21, paragraphs (b)(1),
(b)(2)(i) through (iv), (c), (e)(1), (f), (g), (i),
(j)(1) and (k) were revised; paragraph (l) was
removed; paragraph (m) was revised and re-
designated paragraph (l); and new paragraph
(m) was added, effective Nov. 2, 1998. For the
convenience of the user, the superseded text
is set forth as follows:

§ 514.21 User charges.

* * * * *

(b) User manual (of ATFI ‘‘Guides’’ --
§ 514.8(b)).

(1) In diskette form: $15 for diskette(s) con-
taining all user guides in WordPerfect 5.0
format.

(2) * * *
(i) Package A: Fundamentals Guide and

System Handbook (125 pages) are made avail-
able jointly and are a prerequisite for use of
either of the packages in paragraphs (b)(2)(ii)
or (b)(2)(iii): $18.00.

(ii) Package B: Tariff Retrieval Guide:
$15.00.

(iii) Package C: Tariff Filing Guide: $27.00.
(iv) Package D: All Guides listed in para-

graphs (b)(2)(i) through (b)(2)(iii): $55.00.

* * * * *

(c) Registration for user (filer and/or retriever
ID and password (see exhibit 1 to this part
and §§ 514.4(d), 514.8(f) and 514.20)): $162 for
initial registration for firm and one individ-
ual; $136 for additions and changes.

* * * * *

(e) Certification of batch filing capability (by
appointment through the Bureau of Administra-
tion) (§ 514.8(l)).

(1) User charge: $359 per certification sub-
mission (covers all types of tariffs for which
the applicant desires to be certified as well
as recertification required by substantial
changes to the ATFI system).

* * * * *

(f) Application for special permission
(§ 514.18): $146.

(g) Remote electronic retrieval (§ 514.20(c)(3)).
The fees for remote electronic access to
ATFI electronic data are:

(1) A fee of 46 cents for each minute of re-
mote computer access directly to the ATFI
database by any individual; and

(2) Through September 30, 1995, for a per-
son operating or maintaining information in
a database that has multiple tariff or service
contract information, obtained directly or
indirectly from the Commission, a fee of 46
cents for each minute that database is subse-
quently accessed by computer by any indi-
vidual.

(h) * * *
(i) Tariff filing fee. The fee for tariff filing

in either the foreign or domestic offshore
commerce of the United States shall be 17
cents per filing object; the fee for filing serv-
ice contract essential terms shall be $1.65 per
filing set.

(j) Daily Subscriber Data (§ 514.20(d)). (1) Per-
sons requesting download of daily updates
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must pay 46 cents per minute as provided by
§ 514.21(g)(1).

* * * * *

(k) Miscellaneous tapes. The fee for tape
data, other than the ATFI database de-
scribed in paragraph (j) of this section, shall
be $61 for the initial tape plus $25 for each
additional tape required.

(l) Exceptions.
(1) Marine terminal tariff data are not sub-

ject to a secondary user charge for access
under paragraphs (g)(2) or (m)(2) of this sec-
tion.

(2) Subject to the secondary access restric-
tions and user fees under paragraph (m)(2) of
this section:

(i) Filers may, without the necessity of
paying a user fee under this section, access
only those tariffs or parts of tariffs for which
they have an authorized filer USERID and
password.

(ii) A Federal agency is exempt from pay-
ing a fee under paragraphs (g) and (j) of this
section.

(m) Enforcement of section 502 of Public Law
102–582 (until September 30, 1995). Through
September 30, 1995, and in order to comply
with section 502 of Public Law 102–582 (46
U.S.C. 1707a), official ATFI tariff data may
be accessed by computer only as described in
this paragraph:

(1) Direct access. (i) Retrievers. Any person
may, with a proper retrieval USERID and
password, enter the official ATFI database to
obtain computer access of tariff matter, as
provided in this part, but may download
ATFI data only through the ‘‘Print Screen’’
function, which prints one screen at a time
on paper. The user fee for this computer ac-
cess is 46 cents a minute, for which the user
will be billed at the end of each month.

(ii) Filers. Any person with a proper filer
USERID and password may enter the official
ATFI database to obtain computer access of
tariff matter as provided in this part, but
may download ATFI data only through the
‘‘Print Screen’’ function, which prints one
screen at a time on paper, and the filer
ATFI-mail-file-transfer function, which
prints the contents of the filer’s ATFI mail
on paper.

(2) Indirect access: purchase and use of data-
base tapes. (i)(A) Any person purchasing or
subscribing to, or otherwise acquiring, ATFI
database tapes under § 514.20(d) and this sec-
tion shall first submit for approval to BTCL
of the FMC a description and model of the
accounting or charging system it intends to
use to comply with this paragraph so that
the FMC can determine whether such system
is adequate. There shall be included in the
application for approval detailed descrip-
tions of:

(1) The methodology for, inter alia, mon-
itoring, collecting, reporting and payment to

the FMC of the secondary access fee for all
indirect access of data, as prescribed by sec-
tion 502 of Public Law 102–582 and this part;

(2) Features to protect the security of tar-
iff data;

(3) How the applicant intends to categorize
and handle ‘‘mixed’’ data, i.e., data which is,
as well as data which is not, subject to the
user fee.

(4) All the records which will be necessary
to perform the functions set forth in para-
graphs (m)(2)(i)(A)(1) through (m)(2)(i)(A)(3)
of this section, to permit adequate evalua-
tion of the reports submitted and computa-
tions used, and sufficient to reflect properly
the charges to be collected and paid under
this paragraph, including, specifically, all
records of access granted, fees charged and
collected for each secondary retriever, and
remittances to FMC. These records, which
must be retained for possible audit under
paragraph (m)(2)(ii) of this section, shall in-
clude books, records, documents, and other
evidence and accounting procedures and
practices, regardless of form, e.g., machine
readable media such as disk tape, or type,
e.g., data bases, applications software, data
base management software, utilities.

(B) Those parts of the charging system
which the applicant wishes not to be dis-
closed to the public because they are consid-
ered business sensitive, e.g., ‘‘trade secrets,’’
shall be kept completely separate from the
balance of the application, along with a full
justification of their non-disclosability. The
Commission will consider any request for
these records under the Freedom of Informa-
tion Act.

(C) The FMC will evaluate the charging
system within sixty (60) calendar days after
submission and approval will be assumed un-
less the FMC otherwise formally notifies the
applicant within the sixty-day period.

(D) The database tapes of ATFI may not be
made available to any person until its charg-
ing system is approved by FMC.

(ii)(A) Every person who is authorized to
purchase ATFI database tapes under para-
graph (m)(2)(i) of this section shall maintain
those records described in paragraph
(m)(2)(i)(A)(4) of this section until October 1,
1998.

(B) The FMC or its representatives shall
have the right to examine and audit all
records described in paragraphs
(m)(2)(i)(A)(4) and (m)(2)(ii)(A) of this sec-
tion, for the purpose of evaluating the accu-
racy and completeness of the reports re-
quired by this paragraph. The right of exam-
ination shall extend to all documents and
other data, regardless of form, necessary to
permit adequate evaluation of the reports
submitted, along with the computations
used.

(iii)(A) Any person having an ATFI data-
base tape may access by computer the data
contained therein for its own use, and/or
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may permit others to access by computer the
data, but only if it records all such access
and pays to the FMC the 46-cents-a-minute
user charges for all computer access to such
data, as prescribed in paragraph (g)(1)(ii) of
this section under the approved charging
system described in paragraph (m)(2)(i) of
this section.

(B) The access of data on paper, e.g., that
which has been printed or written on the
paper, is not subject to the indirect (second-
ary) user fee under this paragraph, even if
subsequently converted into computer, e.g.,
database, format.

(iv) No person having an ATFI database
tape may allow downloading of the data con-
tained therein other than by an effectively-
designed and functioning ‘‘Print-Screen’’
function, which allows printing of one screen
at a time onto paper.

(v) Billing and Payment.
(A) Within ten (10) calendar days after the

end of each month, each database-tape pur-
chaser under paragraph (m)(2)(i) of this sec-
tion shall transmit to the Office of Budget
and Financial Management, Federal Mari-
time Commission, 800 North Capitol Street,
NW. Washington, DC 20573–0001, a report of
all computer access to ATFI data listed by
user, date and minutes accessed. Each such
purchaser shall simultaneously transmit

payment to ‘‘the Federal Maritime Commis-
sion’’ for such usage at the rate of 46 cents
per minute.

(B) If payment is not made when due, the
database purchaser under paragraph
(m)(2)(v)(A) of this section may be assessed
interest, penalties and administrative costs
associated with collection of late payments
in accordance with the Federal Claims Col-
lection Standards, 4 CFR 102.13. The FMC in-
tends to utilize the provisions of the Debt
Collection Act, 5 U.S.C. 5514, including dis-
closure to consumer reporting agencies, to
ensure prompt payment.

(C) The FMC reserves the right to suspend
or terminate furnishing ATFI data tapes to
any person if payment is not timely made.

§ 514.91 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

The information collection require-
ments contained in these regulations
(46 CFR part 514 and Exhibit 1 to part
514) have been approved by the Office of
Management and Budget [OMB] in ac-
cordance with 44 U.S.C. chapter 35 and
have been assigned OMB control num-
ber 3072-0055.
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EXHIBIT II TO PART 514

Sample Abbreviated Format Service Contract

Service Contract No.: SC 1–95
FMC File No.: 50,000
Essentials Terms No.: ET 1–95
Amendment No.: lll
Service Contract Essential Terms Publica-

tion No.: 003
Tariff(s) of General Applicability No.: 001, 002

Carrier/Conference Name: Efficient Liner
Transportation, Inc.

Carrier/Conference Address: 1227 Seaway
Drive, Washington, DC 20573

and

Shipper Name: ABC Electronics Company
Shipper Address: 7221 Happiness Lane, New

York, NY 10001
This is a service contract pursuant to the

Shipping Act of 1984 (46 U.S.C. app. 1701 et
seq.) and FMC rules at 46 CFR Part 514, be-
tween ‘‘CARRIER/CONFERENCE’’ and
‘‘SHIPPER’’ parties named herein. The con-
tract parties certify that the terms set forth
herein and the essential terms as published
in Carrier/Conference Service Contract Es-
sential Terms Tariff No. 003, ET No. 1–95, in
the Federal Maritime Commission’s Auto-
mated Tariff Filing and Information System,
constitute the true and complete copy of all
aspects of this contract and are hereby in-
corporated by reference.

Further, shipper party named herein cer-
tifies its status and that of any affiliate(s)/
subsidiary(ies) named herein as (check ap-
propriate box(es):

NVOCC lll
Shippers’ Association lll
Owner of Cargo lll
Other (Please specify) lll

Records maintained to support shipments
under this service contract are: bills of lad-
ing, shipping manifests, and other related
written correspondence between contract
parties.

Contact person for records in the event of
a request by the Federal Maritime Commis-
sion: Efficient Liner Transportation, Inc.,
Traffic Manager, 1227 Seaway Drive, Wash-
ington, DC 20573, (202) 523–5856.

llllllllllllllllllllllll
(Carrier/Conference Signature)

llllllllllllllllllllllll
Date

Efficient Liner Transportation, Inc.

llllllllllllllllllllllll
(Shipper Signature)

llllllllllllllllllllllll
Date

ABC Electronics Company

Affiliate of shipper: Quality Compact Discs,
Inc.

Affiliate’s address: 7221–A Happiness Lane,
New York, NY 10001

[61 FR 5311, Feb. 12, 1996; 61 FR 14979, Apr. 4,
1996]

PART 540—SECURITY FOR THE
PROTECTION OF THE PUBLIC

Subpart A—Proof of Financial Responsibil-
ity, Bonding and Certification of Finan-
cial Responsibility for Indemnification
of Passengers for Nonperformance of
Transportation

Sec.
540.1 Scope.
540.2 Definitions.
540.3 Proof of financial responsibility, when

required.
540.4 Procedure for establishing financial

responsibility.
540.5 Insurance, guaranties, escrow ac-

counts, and self-insurance.
540.6 Surety bonds.
540.7 Evidence of financial responsibility.
540.8 Denial, revocation, suspension, or

modification.
540.9 Miscellaneous.

FORM FMC–131
FORM FMC–132A
FORM FMC–133A
APPENDIX A TO PART 540—EXAMPLE OF ES-

CROW AGREEMENT FOR USE UNDER 46 CFR
540.5(B)

Subpart B—Proof of Financial Responsibil-
ity, Bonding and Certification of Finan-
cial Responsibility To Meet Liability In-
curred for Death or Injury to Pas-
sengers or Other Persons on Voyages

540.20 Scope.
540.21 Definitions.
540.22 Proof of financial responsibility,

when required.
540.23 Procedure for establishing financial

responsibility.
540.24 Insurance, surety bonds, self-insur-

ance, guaranties, and escrow accounts.
540.25 Evidence of financial responsibility.
540.26 Denial, revocation, suspension, or

modification.
540.27 Miscellaneous.

FORM FMC–132B
FORM FMC–133B

Subpart C—General

540.91 OMB control numbers assigned pursu-
ant to the Paperwork Reduction Act.

AUTHORITY: 5 U.S.C. 552, 553; 31 U.S.C. 9701;
secs. 2 and 3, Pub. L. 89–777, 80 Stat. 1356–1358
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(46 U.S.C. app. 817e, 817d); sec. 43 of the Ship-
ping Act, 1916 (46 U.S.C. app. 841a); sec. 17 of
the Shipping Act of 1984 (46 U.S.C. 1716).

SOURCE: 49 FR 36313, Sept. 14, 1984, unless
otherwise noted.

Subpart A—Proof of Financial Re-
sponsibility, Bonding and Cer-
tification of Financial Respon-
sibility for Indemnification of
Passengers for Nonperform-
ance of Transportation

§ 540.1 Scope.

(a) The regulations contained in this
subpart set forth the procedures where-
by persons in the United States who ar-
range, offer, advertise or provide pas-
sage on a vessel having berth or state-
room accommodations for 50 or more
passengers and embarking passengers
at U.S. ports shall establish their fi-
nancial responsibility or, in lieu there-
of, file a bond or other security for ob-
ligations under the terms of ticket con-
tracts to indemnify passengers for non-
performance of transportation to which
they would be entitled. Included also
are the qualifications required by the
Commission for issuance of a Certifi-
cate (Performance) and the basis for
the denial, revocation, modification, or
suspension of such Certificates.

(b) Failure to comply with this part
may result in denial of an application
for a certificate. Vessels operating
without the proper certificate may be
denied clearance and their owners may
also be subject to a civil penalty of not
more than $5,000 in addition to a civil
penalty of $200 for each passage sold,
such penalties to be assessed by the
Federal Maritime Commission (46
U.S.C. app. 91, 817d and 817e).

§ 540.2 Definitions.

As used in this subpart, the following
terms shall have the following mean-
ings:

(a) Person includes individuals, cor-
porations, partnerships, associations,
and other legal entities existing under
or authorized by the laws of the United
States or any State thereof or the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands or
any territory or possession of the

United States, or the laws of any for-
eign country.

(b) Vessel means any commercial ves-
sel having berth or stateroom accom-
modations for 50 or more passengers
and embarking passengers at U.S.
ports.

(c) Commission means the Federal
Maritime Commission.

(d) United States includes the Com-
monwealth of Puerto Rico, the Virgin
Islands or any territory or possession
of the United States.

(e) Berth or stateroom accommodation
or passenger accommodations includes
all temporary and all permanent pas-
senger sleeping facilities.

(f) Certificate (Performance) means a
Certificate of Financial Responsibility
for Indemnification of Passengers for
Nonperformance of Transportation
issued pursuant to this subpart.

(g) Passenger means any person who
is to embark on a vessel at any U.S.
port and who has paid any amount for
a ticket contract entitling him to
water transportation.

(h) Passenger revenue means those
monies wherever paid by passengers
who are to embark at any U.S. port for
water transportation and all other ac-
commodations, services and facilities
relating thereto.

(i) Unearned passenger revenue means
that passenger revenue received for
water transportation and all other ac-
commodations, services, and facilities
relating thereto not yet performed.

(j) Insurer means any insurance com-
pany, underwriter, corporation, or as-
sociation or underwriters, ship owners’
protection and indemnity association,
or other insurer acceptable to the Com-
mission.

(k) Evidence of insurance means a pol-
icy, certificate of insurance, cover
note, or other evidence of coverage ac-
ceptable to the Commission.

(l) Whole-ship charter means an ar-
rangement between a passenger vessel
operator and a corporate or institu-
tional entity:

(1) Which provides for the purchase of
all the passenger accommodations on a
vessel for a particular voyage or series
of voyages; and
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(2) Whereby the involved corporate or
institutional entity provides such ac-
commodations to the ultimate pas-
sengers free of charge and such accom-
modations are not resold to the public.

[49 FR 36313, Sept. 14, 1984, as amended at 57
FR 41891, Sept. 14, 1992]

§ 540.3 Proof of financial responsibil-
ity, when required.

No person in the United States may
arrange, offer, advertise or provide pas-
sage on a vessel unless a Certificate
(Performance) has been issued to or
covers such person.

§ 540.4 Procedure for establishing fi-
nancial responsibility.

(a) In order to comply with section 3
of Public Law 89–777 (80 Stat. 1357, 1358)
enacted November 6, 1966, there must
be filed an application on Form FMC–
131 for a Certificate of Financial Re-
sponsibility for Indemnification of Pas-
sengers for Nonperformance of Trans-
portation. Copies of Form FMC–131
may be obtained from the Secretary,
Federal Maritime Commission, Wash-
ington, DC 20573.

(b) An application for a Certificate
(Performance) shall be filed in dupli-
cate with the Secretary, Federal Mari-
time Commission, by the vessel owner
or charterer at least 60 days in advance
of the arranging, offering, advertising,
or providing of any water transpor-
tation or tickets in connection there-
with except that any person other than
the owner or charterer who arranges,
offers, advertises, or provides passage
on a vessel may apply for a Certificate
(Performance). Late filing of the appli-
cation will be permitted only for good
cause shown. All applications and evi-
dence required to be filed with the
Commission shall be in English, and
any monetary terms shall be expressed
in terms of U.S. currency. The Com-
mission shall have the privilege of veri-
fying any statements made or any evi-
dence submitted under the rules of this
subpart. An application for a Certifi-
cate (Performance), excluding an appli-
cation for the addition or substitution
of a vessel to the applicant’s fleet,
shall be accompanied by a filing fee re-
mittance of $2,152. An application for a
Certificate (Performance) for the addi-
tion or substitution of a vessel to the

applicant’s fleet shall be accompanied
by a filing fee remittance of $1,076.

(c) The application shall be signed by
a duly authorized officer or representa-
tive of the applicant with a copy of evi-
dence of his or her authority. In the
event of any material change in the
facts as reflected in the application, an
amendment to the application shall be
filed no later than five (5) days follow-
ing such change. For the purpose of
this subpart, a material change shall
be one which: (1) Results in a decrease
in the amount submitted to establish
financial responsibility to a level below
that required to be maintained under
the rules of this subpart, or (2) requires
that the amount to be maintained be
increased above the amount submitted
to establish financial responsibility.
Notice of the application for, issuance,
denial, revocation, suspension, or
modification of any such Certificate
shall be published in the FEDERAL REG-
ISTER.

[49 FR 36313, Sept. 14, 1984, as amended at 59
FR 59172, Nov. 16, 1994; 63 FR 50537, Sept. 22,
1998]

EFFECTIVE DATE NOTE: At 63 FR 50537,
Sept. 22, 1998, the last sentence in § 540.4(a)
and the last sentence in § 540.4(b) were re-
vised, and another sentence was added to the
end of § 540.4(b), effective Nov. 2, 1998. For the
convenience of the user, the superseded text
is set forth as follows:

§ 540.4 Procedure for establishing financial
responsibility.

(a) * * * Copies of Form FMC–131 may be
obtained from the Secretary, Federal Mari-
time Commission, Washington, DC 20573, or
at the Commission’s offices at New York,
NY; New Orleans, LA; San Francisco, CA;
Miami, FL; Los Angeles, CA; Hato Rey, PR;
and Chicago, IL.

(b) * * * An application for a Certificate
(Performance) shall be accompanied by a fil-
ing fee remittance of $1,874.

* * * * *

§ 540.5 Insurance, guaranties, escrow
accounts, and self-insurance.

Except as provided in § 540.9(j), the
amount of coverage required under this
section and § 540.6(b) shall be in an
amount determined by the Commission
to be no less than 110 percent of the un-
earned passenger revenue of the appli-
cant on the date within the 2 fiscal
years immediately prior to the filing of
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the application which reflects the
greatest amount of unearned passenger
revenue, unless the applicant qualifies
for consideration under § 540.5(e). The
Commission, for good cause shown,
may consider a time period other than
the previous 2-fiscal-year requirement
in this section or other methods ac-
ceptable to the Commission to deter-
mine the amount of coverage required.
Evidence of adequate financial respon-
sibility for the purposes of this subpart
may be established by one or a com-
bination (including § 540.6 Surety
Bonds) of the following methods:

(a) Filing with the Commission evi-
dence of insurance, issued by an in-
surer, providing coverage for indem-
nification of passengers in the event of
the nonperformance of water transpor-
tation.

(1) Termination or cancellation of
the evidence of insurance, whether by
the assured or by the insurer, and
whether for nonpayment of premiums,
calls or assessments or for other cause,
shall not be effected: (i) Until notice in
writing has been given to the assured
or to the insurer and to the Secretary
of the Commission at its office, in
Washington, DC 20573, by certified
mail, and (ii) until after 30 days expire
from the date notice is actually re-
ceived by the Commission, or until
after the Commission revokes the Cer-
tificate (Performance), whichever oc-
curs first. Notice of termination or
cancellation to the assured or insurer
shall be simultaneous to such notice
given to the Commission. The insurer
shall remain liable for claims covered
by said evidence of insurance arising
by virtue of an event which had oc-
curred prior to the effective date of
said termination or cancellation. No
such termination or cancellation shall
become effective while a voyage is in
progress.

(2) The insolvency or bankruptcy of
the assured shall not constitute a de-
fense to the insurer as to claims in-
cluded in said evidence of insurance
and in the event of said insolvency or
bankruptcy, the insurer agrees to pay
any unsatisfied final judgments ob-
tained on such claims.

(3) No insurance shall be acceptable
under these rules which restricts the li-
ability of the insurer where privity of

the owner or charterer has been shown
to exist.

(4) Paragraphs (a)(1) through (a)(3) of
this section shall apply to the guar-
anty as specified in paragraph (c) of
this section.

(b) Filing with the Commission evi-
dence of an escrow account, acceptable
to the Commission, for indemnification
of passengers in the event of non-
performance of water transportation.
Parties filing escrow agreements for
Commission approval may execute
such agreements in the form set forth
in appendix A of subpart A of this part.

(c) Filing with the Commission a
guaranty on Form FMC–133A, by a
guarantor acceptable to the Commis-
sion, for indemnification of passengers
in the event of nonperformance of
water transportation. The require-
ments of Form FMC–133A, however,
may be amended by the Commission in
a particular case for good cause.

(d) Filing with the Commission for
qualification as a self-insurer such evi-
dence acceptable to the Commission as
will demonstrate continued and stable
passenger operations over an extended
period of time in the foreign or domes-
tic trade of the United States. Such
evidence must include an affidavit by
the operator’s Chief Executive Officer
or other responsible corporate officer
of a minimum of five years of oper-
ation in United States trades, with a
satisfactory explanation of any claims
for nonperformance of transportation.
In addition, applicant must dem-
onstrate financial responsibility by
maintenance of net worth in an
amount calculated as in the introduc-
tory text of this section. The Commis-
sion will take into consideration all
current contractual requirements with
respect to the maintenance of such net
worth to which the applicant is bound.
Evidence must be submitted that the
net worth required above is physically
located in the United States. This evi-
dence of financial responsibility shall
be supported by and subject to the fol-
lowing which are to be submitted on a
continuing basis for each year or por-
tion thereof while the Certificate (Per-
formance) is in effect:

(1) A current quarterly balance sheet,
except that the Commission, for good
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cause shown, may require only an an-
nual balance sheet;

(2) A current quarterly statement of
income and surplus, except that the
Commission, for good cause shown,
may require only an annual statement
of income and surplus;

(3) An annual current balance sheet
and an annual current statement of in-
come and surplus to be certified by ap-
propriate certified public accountants;

(4) Semiannual current statement of
the book value or current market value
of any assets physically located within
the United States together with a cer-
tification as to the existence and
amount of any encumbrances thereon;

(5) Semiannual current credit rating
report by Dun and Bradstreet or any
similar concern found acceptable to
the Commission;

(6) A list filed semiannually of all
contractual requirements or other en-
cumbrances (and to whom the appli-
cant is bound in this regard) relating
to the maintenance of net worth;

(7) All financial statements required
to be submitted under this section
shall be due within a reasonable time
after the close of each pertinent ac-
counting period;

(8) Such additional evidence of finan-
cial responsibility as the Commission
may deem necessary in appropriate
cases.

(e) The following schedule may be ap-
plied to determine the minimum cov-
erage required for indemnification of
passengers in the event of nonperform-
ance of water transportation for those
operators who have not elected to qual-
ify by self-insurance; and can provide
evidence (in the form of an affidavit by
the operator’s Chief Executive Officer
or other responsible corporate officer)
of a minimum of five years of oper-
ation in United States trades, with a
satisfactory explanation of any claims
for nonperformance of transportation:

Unearned passenger revenue
(‘‘UPR’’) Required coverage

$0–$5,000,000 ................................ 100% of UPR up to
$5,000,000.

$5,000,001–$15,000,000 ................ $5,000,000 plus 50% of
excess UPR over
$5,000,000 subject to
an overall maximum
of $5,000,000 per
vessel.

Unearned passenger revenue
(‘‘UPR’’) Required coverage

$15,000,001–$35,000,000 .............. $10,000,000 plus 25%
of excess of UPR
over $15,000,000
subject to an overall
maximum of
$5,000,000 per ves-
sel and a
$15,000,000 overall
maximum.

Over $35,000,000 ........................... $15,000,000 overall
maximum.

(f) Revenues derived from whole-ship
charters, as defined in § 540.2(l), may be
exempted from consideration as un-
earned passenger revenues, on condi-
tion that, in the case of a new operator
or within 30 days of the execution of
the whole-ship charter if the operator
has a Performance Certificate for the
vessel in question: (1) A certified true
copy of the contract or charter is fur-
nished with the application; (2) The
chartering party attests that it will re-
distribute the vessel’s passenger ac-
commodations without charge; and (3)
A document executed by the chartering
party’s Chief Executive Officer or other
responsible corporate officer is submit-
ted by which the chartering party spe-
cifically acknowledges that its rights
to indemnification under section 3 of
Public Law 89–777 may be affected by
the reduction in section 3, Public Law
89–777, financial responsibility cov-
erage attributable to the exclusion of
such funds from the operator’s UPR.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 1824, Jan. 19, 1990; 57 FR 41891, Sept. 14,
1992; 57 FR 62480, Dec. 31, 1992]

§ 540.6 Surety bonds.

(a) Where financial responsibility is
not established under § 540.5, a surety
bond shall be filed on Form FMC–132A.
Such surety bond shall be issued by a
bonding company authorized to do
business in the United States and ac-
ceptable to the Commission for indem-
nification of passengers in the event of
nonperformance of water transpor-
tation. The requirements of Form
FMC–132A, however, may be amended
by the Commission in a particular case
for good cause.

(b) In the case of a surety bond which
is to cover all passenger operations of
the applicant subject to these rules,

VerDate 18-FEB-99 08:32 Feb 20, 1999 Jkt 179186 PO 00000 Frm 00218 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\179186T.XXX pfrm07 PsN: 179186T



223

Federal Maritime Commission § 540.9

such bond shall be in an amount cal-
culated as in the introductory text of
§ 540.5.

(c) In the case of a surety bond which
is to cover an individual voyage, such
bond shall be in an amount determined
by the Commission to equal the gross
passenger revenue for that voyage.

(d) The liability of the surety under
the rules of this subpart to any pas-
senger shall not exceed the amount
paid by any such passenger, except
that, no such bond shall be terminated
while a voyage is in progress.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 1824, Jan. 19, 1990]

§ 540.7 Evidence of financial respon-
sibility.

Where satisfactory proof of financial
responsibility has been given or a satis-
factory bond has been provided, a Cer-
tificate (Performance) covering speci-
fied vessels shall be issued evidencing
the Commission’s finding of adequate
financial responsibility to indemnify
passengers for nonperformance of
water transportation. The period cov-
ered by the Certificate (Performance)
shall be indeterminate, unless a termi-
nation date has been specified thereon.

§ 540.8 Denial, revocation, suspension,
or modification.

(a) Prior to the denial, revocation,
suspension, or modification of a Cer-
tificate (Performance), the Commission
shall advise the applicant of its inten-
tion to deny, revoke, suspend, or mod-
ify and shall state the reasons therefor.
If the applicant, within 20 days after
the receipt of such advice, requests a
hearing to show that the evidence of fi-
nancial responsibility filed with the
Commission does meet the rules of this
subpart, such hearing shall be granted
by the Commission, except that a Cer-
tificate (Performance) shall become
null and void upon cancellation or ter-
mination of the surety bond, evidence
of insurance, guaranty, or escrow ac-
count.

(b) A Certificate (Performance) may
be denied, revoked, suspended, or modi-
fied for any of the following reasons:

(1) Making any willfully false state-
ment to the Commission in connection
with an application for a Certificate
(Performance);

(2) Circumstances whereby the party
does not qualify as financially respon-
sible in accordance with the require-
ments of the Commission;

(3) Failure to comply with or respond
to lawful inquiries, rules, regulations
or orders of the Commission pursuant
to the rules of this subpart.

(c) If the applicant, within 20 days
after notice of the proposed denial, rev-
ocation, suspension, or modification
under paragraph (b) of this section, re-
quests a hearing to show that such de-
nial, revocation, suspension, or modi-
fication should not take place, such
hearing shall be granted by the Com-
mission.

§ 540.9 Miscellaneous.
(a) If any evidence filed with the ap-

plication does not comply with the re-
quirements of this subpart, or for any
reason fails to provide adequate or sat-
isfactory protection to the public, the
Commission will notify the applicant
stating the deficiencies thereof.

(b) Any financial evidence submitted
to the Commission under the rules of
this subpart shall be written in the full
and correct name of the person to
whom the Certificate (Performance) is
to be issued, and in case of a partner-
ship, all partners shall be named.

(c) The Commission’s bond (Form
FMC–132A), guaranty (Form FMC–
133A), and application (Form FMC–131)
forms are hereby incorporated as a part
of the rules of this subpart. Any such
forms filed with the Commission under
this subpart must be in duplicate.

(d) Any securities or assets accepted
by the Commission (from applicants,
insurers, guarantors, escrow agents, or
others) under the rules of this subpart
must be physically located in the
United States.

(e) Each applicant, insurer, escrow
agent and guarantor shall furnish a
written designation of a person in the
United States as legal agent for service
of process for the purposes of the rules
of this subpart. Such designation must
be acknowledged, in writing, by the
designee. In any instance in which the
designated agent cannot be served be-
cause of its death, disability, or un-
availability, the Secretary, Federal
Maritime Commission, will be deemed
to be the agent for service of process. A
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party serving the Secretary in accord-
ance with the above provision must
also serve the Certificant, insurer, es-
crow agent, or guarantor, as the case
may be, by registered mail at its last
known address on file with the Com-
mission.

(f) [Reserved]
(g) Financial data filed in connection

with the rules of this subpart shall be
confidential except in instances where
information becomes relevant in con-
nection with hearings which may be re-
quested by applicant pursuant to § 540.8
(a) or (b).

(h) Every person who has been issued
a Certificate (Performance) must sub-
mit to the Commission a semiannual
statement of any changes that have
taken place with respect to the infor-
mation contained in the application or
documents submitted in support there-
of. Negative statements are required to
indicate no change. Such statements
must cover every 6-month period of the
fiscal year immediately subsequent to
the date of the issuance of the Certifi-
cate (Performance), and include a
statement of the highest unearned pas-
senger vessel revenue accrued for each
month in the 6-month reporting period.
In addition, the statements will be due
within 30 days after the close of every
such 6-month period.

(i) [Reserved]
(j) The amount of: (1) Insurance as

specified in § 540.5(a), (2) the escrow ac-
count as specified in § 540.5(b), (3) the
guaranty as specified in § 540.5(c), or (4)
the surety bond as specified in § 540.6,
shall not be required to exceed 15 mil-
lion dollars (U.S.).

(k) Every person in whose name a
Certificate (Performance) has been
issued shall be deemed to be respon-
sible for any unearned passage money
or deposits in the hands of its agents or
of any other person or organization au-
thorized by the certificant to sell the
certificant’s tickets. Certificants shall
promptly notify the Commission of any
arrangements, including charters and
subcharters, made by it or its agent
with any person pursuant to which the
certificant does not assume respon-
sibility for all passenger fares and de-
posits collected by such person or orga-
nization and held by such person or or-
ganization as deposits or payment for

services to be performed by the
certificant. If responsibility is not as-
sumed by the certificant, the
certificant also must inform such per-
son or organization of the certification
requirements of Public Law 89–777 and
not permit use of its name or tickets in
any manner unless and until such per-
son or organization has obtained the
requisite Certificate (Performance)
from the Commission.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 34568, Aug. 23, 1990]

FORM FMC–131

FEDERAL MARITIME COMMISSION

Washington, DC 20573

APPLICATION FOR CERTIFICATE OF FINANCIAL

RESPONSIBILITY

In compliance with the provisions of Pub-
lic Law 89–777 and 46 CFR part 540, applica-
tion is hereby made for a Certificate of Fi-
nancial Responsibility (check one or both as
applicable):

[ ] for indemnification of passengers for
nonperformance. [ ] Initial application [ ]
Certificate has previously been applied for (if
so, give date of application and action taken
thereon).

[ ] to meet liability incurred for death or
injury to passengers or other persons. [ ]
Initial application [ ] Certificate has pre-
viously been applied for (if so, give date of
application and action taken thereon).

Instructions

Submit two (2) typed copies of the applica-
tion to the Secretary, Federal Maritime
Commission, Washington, DC 20573. The ap-
plication is in four parts: Part I—General;
Part II—Performance; Part III—Casualty
and Part IV—Declaration. Applicants must
answer all questions in part I and part IV,
then parts II and/or part III as appropriate.
Instructions relating to part II and part III
are contained at the beginning of the respec-
tive part. If the information required to be
submitted under 46 CFR part 540 has been
previously submitted under other rules and
regulations of the Commission, state when
and for what reason such information was
submitted. If previously submitted, it is not
necessary to resubmit. If additional space is
required, supplementary sheets may be at-
tached.

PART I—GENERAL

ANSWER ALL QUESTIONS

1. (a) Legal business name:
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*The filing of sailing schedules will be ac-
ceptable in answers to this question.

(b) English equivalent of legal name if cus-
tomarily written in language other than
English:

(c) Trade name or names used:
2. (a) State applicant’s legal form of orga-

nization, i.e., whether operating as an indi-
vidual, corporation, partnership, association,
joint stock company, business trust, or other
organized group of persons (whether incor-
porated or not), or as a receiver, trustee, or
other liquidating agent, and describe current
business activities and length of time en-
gaged therein.

(b) If a corporation, association, joint
stock company, business trust, or other or-
ganization, give:

Name of State or country in which incor-
porated or organized.

Date of the incorporation or organization.
(c) If a partnership, give name and address

of each partner:
3. Give following information regarding

any person or company controlling, con-
trolled by, or under common control with
you (answer only if applying as a self-insurer
under part II or part III).

Name Address Business and rela-
tionship to you

.............................. ..............................

.............................. ..............................

4. In relation to the passenger transpor-
tation engaged in by you to or from U.S.
ports:

Do you own all the vessels? [ ] Yes [ ] No
(If ‘‘No’’ indicate the nature of the arrange-
ments under which those not owned by you
are available to you (e.g., bareboat, time,
voyage, or other charter, or arrangement).)

5. Name of each passenger vessel having ac-
commodations for 50 or more passengers and
embarking passengers at U.S. ports:

Name Country of
registry

Registration
No.

Maximum
number of
berth or

stateroom ac-
commoda-

tions

...................... ...................... ......................

...................... ...................... ......................

6. Submit a copy of passenger ticket or
other contract evidencing the sale of pas-
senger transportation.

7. Name and address of applicant’s U.S.
agent or other person authorized to accept
legal service in the United States.

PART II—PERFORMANCE

Answer items 8–15 if applying for Certifi-
cate of Financial Responsibility for Indem-
nification of Passengers for Nonperformance.
If you are filing evidence of insurance, es-
crow account, guaranty or surety bond under
subpart A of 46 CFR part 540 and providing at

least fifteen (15) million dollars (U.S.) of cov-
erage, you need not answer questions 10–15.

8. If you are providing at least fifteen (15)
million dollars (U.S.) of coverage, state type
of evidence and name and address of appli-
cant’s insurer, escrow agent, guarantor or
surety (as appropriate).

9.* A Certificate (Performance) is desired
for the following proposed passenger voyage
or voyages: (Give itinerary and indicate
whether the Certificate is for a single voy-
age, multiple voyages or all voyages sched-
uled annually.)

Vessel Voyage date Voyage itinerary

.............................. ..............................

.............................. ..............................

10. Items 11–15 are optional methods; an-
swer only the one item which is applicable to
this application. Check the appropriate box
below:

[ ] Insurance (item 11).
[ ] Escrow (item 12).
[ ] Surety bond (item 13).
[ ] Guaranty (item 14).
[ ] Self-insurer (item 15).
11. (a) Total amount of performance insur-

ance which is to be computed in accordance
with 46 CFR 540.5. (Evidence of insurance
must be filed with the Federal Maritime
Commission before a Certificate (Perform-
ance) may be issued.)

(b) Method by which insurance amount is
determined (attach data substantiating that
amount is not less than that prescribed in 46
CFR 540.5).

(c) Name and address of applicant’s insurer
for performance policy.

12. (a) Name and address of applicant’s es-
crow agent. (Applicant may pledge cash or
U.S. Government securities, in lieu of a sur-
ety bond, to fulfill the indemnification pro-
visions of Pub. L. 89–777.)

(b) Total escrow deposit which is to be
computed in accordance with 46 CFR 540.5.
(Escrow agreement must be filed with the
Federal Maritime Commission before a Cer-
tificate (Performance) will be issued.) Cash
$———. U.S. Government Securities $———.

(c) Method by which escrow amount is de-
termined (attach data substantiating that
amount is not less than that prescribed by 46
CFR 540.5).

13. (a) Total amount of surety bond in ac-
cordance with 46 CFR 540.6. (The bond must
be filed with the Federal Maritime Commis-
sion before a Certificate (Performance) may
be issued.)

(b) Method by which bond amount is deter-
mined (attach data substantiating that
amount is not less than that prescribed in 46
CFR 540.6).
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(c) Name and address of applicant’s surety
on performance bond.

14. (a) Total amount of guaranty which is
to be computed in accordance with 46 CFR
540.5. (Guaranty must be filed with the Fed-
eral Maritime Commission before a Certifi-
cate (Performance) may be issued.)

(b) Method by which guaranty amount is
determined (attach data substantiating that
amount is not less than that prescribed in 46
CFR 540.5).

(c) Name and address of applicant’s guar-
antor.

15. If applicant intends to qualify as a self-
insurer for a Certificate (Performance) under
46 CFR 540.5, attach all data, statements, and
documentation required therein.

PART III—CASUALTY

Answer Items 16–22 if Applying for Certifi-
cate of Financial Responsibility to Meet
Liability Incurred for Death or Injury to
Passengers or Other Persons

16. (a) Name of passenger vessel subject to
section 2 of Public Law 89–777 operated by
you to or from U.S. ports which has largest
number of berth or stateroom accommoda-
tions.

(b) State the maximum number of berth or
stateroom accommodations.

17. Amount of death or injury liability cov-
erage based on number of accommodations
aboard vessel named in item 16 above, cal-
culated in accordance with 46 CFR 540.24.

Items 18–22 Are Optional Methods: Answer
Only the One Item Which is Applicable to
This Application

18. (a) Total amount of applicant’s insur-
ance. (Evidence of the insurance must be
filed with the Federal Maritime Commission
before a Certificate (Casualty) will be
issued.)

(b) Name and address of applicant’s in-
surer.

19. (a) Total amount of surety bond. (Bond
must be filed with the Federal Maritime
Commission before a Certificate (Casualty)
will be issued.)

(b) Name and address of applicant’s surety
for death or injury bond.

20. (a) Total amount of escrow deposit. (Es-
crow agreement must be filed with the Fed-
eral Maritime Commission before a Certifi-
cate (Casualty) will be issued.)

(b) Name and address of applicant’s escrow
agent.

21. (a) Total amount of guaranty. (Guar-
anty must be filed with the Federal Mari-
time Commission before a Certificate (Cas-
ualty) will be issued.)

(b) Name and address of applicant’s guar-
antor.

22. If applicant intends to qualify as a self-
insurer for a Certificate (Casualty) under 46

CFR 540.24(c), attach all data, statements
and documentation required therein.

PART IV—DECLARATION

This application is submitted by or on be-
half of

(a) Name.
(b) Name and title of official.
(c) Home office— Street and number.
(d) City.
(e) State or country.
(f) ZIP Code.
(g) Principal office in the United States—

Street and number.
(h) City.
(i) State.
I declare that I have examined this appli-

cation, including accompanying schedules
and statements, and to the best of my
knowledge and belief, it is true, correct and
complete.

By llllllllllllllllllllll
(Signature of official)

llllllllllllllllllllllll
(Date)

Comments:

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 34568, Aug. 23, 1990]

FORM FMC–132A

FEDERAL MARITIME COMMISSION

Surety Co. Bond No. ————
FMC Certificate No. ————

PASSENGER VESSEL SURETY BOND (46 CFR
PART 540)

Know all men by these presents, that we
—————— (Name of applicant), of
—————— (City), —————— (State and
country), as Principal (hereinafter called
Principal), and —————— (Name of surety),
a company created and existing under the
laws of —————— (State and country) and
authorized to do business in the United
States as Surety (hereinafter called Surety)
are held and firmly bound unto the United
States of America in the penal sum of
——————, for which payment, well and
truly to be made, we bind ourselves and our
heirs, executors, administrators, successors,
and assigns, jointly and severally, firmly by
these presents.

Whereas the Principal intends to become a
holder of a Certificate (Performance) pursu-
ant to the provisions of subpart A of part 540
of title 46, Code of Federal Regulations and
has elected to file with the Federal Maritime
Commission such a bond to insure financial
responsibility and the supplying transpor-
tation and other services subject to subpart
A of part 540 of title 46, Code of Federal Reg-
ulations, in accordance with the ticket con-
tract between the Principal and the pas-
senger, and
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Whereas this bond is written to assure
compliance by the Principal as an authorized
holder of a Certificate (Performance) pursu-
ant to subpart A of part 540 of title 46, Code
of Federal Regulations, and shall inure to
the benefit of any and all passengers to
whom the Principal may be held legally lia-
ble for any of the damages herein described.

Now, therefore, the condition of this obli-
gation is such that if the Principal shall pay
or cause to be paid to passengers any sum or
sums for which the Principal may be held le-
gally liable by reason of the Principal’s fail-
ure faithfully to provide such transportation
and other accommodations and services in
accordance with the ticket contract made by
the Principal and the passenger while this
bond is in effect for the supplying of trans-
portation and other services pursuant to and
in accordance with the provisions of subpart
A of part 540 of title 46, Code of Federal Reg-
ulations, then this obligation shall be void,
otherwise, to remain in full force and effect.

The liability of the Surety with respect to
any passenger shall not exceed the passage
price paid by or on behalf of such passenger.

The liability of the Surety shall not be dis-
charged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penalty of the bond, but in
no event shall the Surety’s obligation here-
under exceed the amount of said penalty.
The Surety agrees to furnish written notice
to the Federal Maritime Commission forth-
with of all suits filed, judgments rendered,
and payments made by said Surety under
this bond.

This bond is effective the —— day of
————, 19—, 12:01 a.m., standard time at the
address of the Principal as stated herein and
shall continue in force until terminated as
hereinafter provided. The Principal or the
Surety may at any time terminate this bond
by written notice sent by certified mail to
the other and to the Federal Maritime Com-
mission at its office in Washington, D.C.,
such termination to become effective thirty
(30) days after actual receipt of said notice
by the Commission, except that no such ter-
mination shall become effective while a voy-
age is in progress. The Surety shall not be
liable hereunder for any refunds due under
ticket contracts made by the Principal for
the supplying of transportation and other
services after the termination of this bond as
herein provided, but such termination shall
not affect the liability of the Surety here-
under for refunds arising from ticket con-
tracts made by the Principal for the supply-
ing of transportation and other services
prior to the date such termination becomes
effective.

In witness whereof, the said Principal and
Surety have executed this instrument on
—— day of ————, 19—.

PRINCIPAL

Name llllllllllllllllllll
By lllllllllllllllllllll

(Signature and title)

Witness lllllllllllllllllll

SURETY

[SEAL] Name lllllllllllllll
By llllllllllllllllllllll

(Signature and title)

Witness lllllllllllllllllll
Only corporations or associations of indi-

vidual insurers may qualify to act as surety,
and they must establish to the satisfaction
of the Federal Maritime Commission legal
authority to assume the obligations of sur-
ety and financial ability to discharge them.

FORM FMC–133A

FEDERAL MARITIME COMMISSION

Guaranty No. ————
FMC Certificate No. ————

GUARANTY IN RESPECT OF LIABILITY FOR
NONPERFORMANCE, SECTION 3 OF THE ACT

1. Whereas —————— (Name of applicant)
(Hereinafter referred to as the ‘‘Applicant’’)
is the Owner or Charterer of the passenger
Vessel(s) specified in the annexed Schedule
(‘‘the Vessels’’), which are or may become
engaged in voyages to or from United States
ports, and the Applicant desires to establish
its financial responsibility in accordance
with section 3 of Pub. L. 89–777, 89th Con-
gress, approved November 6, 1966 (‘‘the Act’’)
then, provided that the Federal Maritime
Commission (‘‘FMC’’) shall have accepted, as
sufficient for that purpose, the Applicant’s
application, supported by this Guaranty, and
provided that FMC shall issue to the Appli-
cant a Certificate (Performance) (‘‘Certifi-
cate’’), the undersigned Guarantor hereby
guarantees to discharge the Applicant’s legal
liability to indemnify the passengers of the
Vessels for nonperformance of transpor-
tation within the meaning of section 3 of the
Act, in the event that such legal liability has
not been discharged by the Applicant within
21 days after any such passenger has ob-
tained a final judgment (after appeal, if any)
against the Applicant from a United States
Federal or State Court of competent juris-
diction, or has become entitled to payment
of a specified sum by virtue of a compromise
settlement agreement made with the Appli-
cant, with the approval of the Guarantor,
whereby, upon payment of the agreed sum,
the Applicant is to be fully, irrevocably and
unconditionally discharged from all further
liability to such passenger for such non-
performance.

2. The Guarantor’s liability under this
Guaranty in respect to any passenger shall
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not exceed the amount paid by such pas-
senger; and the aggregate amount of the
Guarantor’s liability under this Guaranty
shall not exceed $———.

3. The Guarantor’s liability under this
Guaranty shall attach only in respect of
events giving rise to a cause of action
against the Applicant, in respect of any of
the Vessels, for nonperformance of transpor-
tation within the meaning of Section 3 of the
Act, occurring after the Certificate has been
granted to the Applicant, and before the ex-
piration date of this Guaranty, which shall
be the earlier of the following dates:

(a) The date whereon the Certificate is
withdrawn, or for any reason becomes in-
valid or ineffective; or

(b) The date 30 days after the date of re-
ceipt by FMC of notice in writing (including
telex or cable) that the Guarantor has elect-
ed to terminate this Guaranty except that:

(i) If, on the date which would otherwise
have been the expiration date under the fore-
going provisions (a) or (b) of this Clause 3,
any of the Vessels is on a voyage whereon
passengers have been embarked at a United
States port, then the expiration date of this
Guaranty shall, in respect of such Vessel, be
postponed to the date on which the last pas-
senger on such voyage shall have finally dis-
embarked; and

(ii) Such termination shall not affect the
liability of the Guarantor for refunds arising
from ticket contracts made by the Applicant
for the supplying of transportation and other
services prior to the date such termination
becomes effective.

4. If, during the currency of this Guaranty,
the Applicant requests that a vessel owned
or operated by the Applicant, and not speci-
fied in the annexed Schedule, should become
subject to this Guaranty, and if the Guaran-
tor accedes to such request and so notifies
FMC in writing (including telex or cable),
then, provided that within 30 days of receipt
of such notice, FMC shall have granted a
Certificate, such Vessel shall thereupon be
deemed to be one of the Vessels included in
the said Schedule and subject to this Guar-
anty.

5. The Guarantor hereby designates
——————, with offices at ——————, as
the Guarantor’s legal agent for service of
process for the purposes of the Rules of the
Federal Maritime Commission, subpart A of
part 540 of title 46, Code of Federal Regula-
tions, issued under Section 3 of Pub. L. 89–777
(80 Stat. 1357, 1358), entitled ‘‘Security for
the Protection of the Public.’’

llllllllllllllllllllllll

(Place and Date of Execution)

llllllllllllllllllllllll

(Type Name of Guarantor)

llllllllllllllllllllllll

(Type Address of Guarantor)

By llllllllllllllllllllll

(Signature and Title)

Schedule of Vessels Referred to in Clause 1

Vessels Added to This Schedule in Accordance
With Clause 4

APPENDIX A—EXAMPLE OF ESCROW
AGREEMENT FOR USE UNDER 46 CFR
540.5(B)

Escrow Agreement

1. Legal name(s), state(s) of incorporation,
description of business(es), trade name(s) if
any, and domicile(s) of each party.

2. Whereas, [name of the passenger vessel
operator] (‘‘Operator’’) and/or [name of the
issuer of the passenger ticket] (‘‘Ticket
Issuer’’) wish(es) to establish an escrow ac-
count to provide for the indemnification of
certain of its passengers utilizing [name ves-
sel(s)] in the event of nonperformance of
transportation to which such passengers
would be entitled, and to establish the Oper-
ator’s and/or Ticket Issuer’s financial re-
sponsibility therefor; and

3. Whereas, [name of escrow agent] (‘‘the
Escrow Agent’’) wishes to act as the escrow
agent of the escrow account established
hereunder.

4. The Operator and/or Ticket Issuer will
determine, as of the day prior to the opening
date, the total amounts of U.S. unearned
passenger revenues (‘‘UPR’’) which it had in
its possession. Unearned passenger revenues
are defined as [incorporate the elements of 46
CFR 540.2(i)].

5. The Operator and/or Ticket Issuer shall
on the opening date deposit an amount equal
to UPR as determined above, plus a cash
amount equal to [amount equal to no less
than 10% of the Operator’s and/or Ticket
Issuer’s UPR on the date within the 2 fiscal
years immediately prior to the filing of the
escrow agreement which reflects the greatest
amount of UPR, except that the Commis-
sion, for good cause shown, may consider a
time period other than the previous 2-fiscal-
year requirement or other methods accept-
able to the Commission to determine the
amount of coverage required] (‘‘initial de-
posit’’).

6. The Operator and/or Ticket Issuer may
at any time deposit additional funds into the
account.

7. The Operator and/or Ticket Issuer shall,
at the end of each business week, recompute
UPR by first computing:

A. the amount by which UPR has decreased
due to: (1) Refunds due to cancellations; (2)
amount of cancellation fees assessed in con-
nection with (1) above; and (3) the amount
earned from completed cruises; and
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B. the amount by which UPR has increased
due to receipts from passengers for future
water transportation and all other related
accommodations and services not yet per-
formed.

The difference between the above amounts
is the amount by which UPR has increased
or decreased (‘‘new UPR’’). If the new UPR
plus the amount of the initial deposit ex-
ceeds the amount in the escrow account, the
Operator and/or Ticket Issuer shall deposit
the funds necessary to make the account bal-
ance equal to UPR plus the initial deposit. If
the account balance exceeds new UPR plus
the initial deposit, the balance shall be
available to the Operator and/or Ticket
Issuer. The information computed in para-
graph 7 shall be furnished to the Commission
and the Escrow Agent in the form of a re-
computation certificate signed and certified
by a competent officer of the Operator and/or
Ticket Issuer. Copies sent to the Commission
are to be addressed to the Director, Bureau
of Tariffs, Certification and Licensing, Fed-
eral Maritime Commission, Washington, D.C.
20573.

8. A monthly report shall be prepared by
the Escrow Agent and provided to the Opera-
tor and/or Ticket Issuer and the Commission
within 15 days of the end of each month and
shall list the investment assets of the ac-
count, their original cost, their current mar-
ket value, and the beginning and ending bal-
ance of the account.

9. The Operator’s and/or Ticket Issuer’s
independent auditors shall prepare quarterly
reports, such reports to be furnished to the
Escrow Agent and the Commission, and any
shortfall is to be covered within one business
day.

10. The Escrow Agent shall invest the funds
of the account in qualified investments as di-
rected by the Operator and/or Ticket Issuer.
Some examples of qualified investments are,
to the extent permitted by law:

(a) Government obligations of the United
States or its agencies;

(b) Certificates of deposit, time deposits or
acceptances of any bank, savings institution
or trust company whose debt obligations are
in the two highest categories rated by Stand-
ard and Poor’s or Moody’s, or which is itself
rated in the two highest categories by Keefe,
Bryette and Woods;

(c) Commercial paper similarly rated;
(d) Certificates or time deposits issued by

any bank, savings institution or trust com-
pany when fully insured by the FDIC or the
FSLIC;

(e) Money market funds utilizing securities
of the same quality as above; and/or

(f) Corporate bonds of the three highest
categories, as rated by Standard and Poor’s
or Moody’s.

11. Income derived from the investments
shall be credited to the escrow account.

12. The purpose of the escrow agreement is
to establish the financial responsibility of
the Operator and/or Ticket Issuer pursuant
to section 3 of Public Law 89–777, approved
November 5, 1966, and the account is to be
utilized to discharge the Operator’s and/or
Ticket Issuer’s legal liability to indemnify
passengers for nonperformance of transpor-
tation via the [name of vessel(s)]. The Es-
crow Agent is to make such payments on in-
structions from the Operator and/or Ticket
Issuer, or, in the absence of such instruc-
tions, 21 says after final judgment against
the Operator and/or Ticket Issuer in a U.S.
Federal or State court having jurisdiction.
The Operator and/or Ticket Issuer will
pledge to each passenger holding a ticket for
future passage on the Operator’s/Ticket
Issuer’s vessel(s) an interest in the Escrow
Account equal to the Fares amount shown on
the face of such ticket. The Escrow Agent
agrees to act as nominee for each passenger
until transportation is performed or until
passenger has been compensated.

13. Escrow Agent shall waive right to off-
set.

14. The Operator and/or Ticket Issuer will
indemnify and hold Escrow Agent harmless.

15. Statement of the parties’ agreement
concerning warranty of bona fides by the Op-
erator and/or Ticket Issuer and Escrow
Agent.

16. Statement of the parties’ agreement
concerning fees to be paid by the Operator
and/or Ticket Issuer to Escrow Agent, reim-
bursable expenses to be paid by the Operator
and/or Ticket Issuer to Escrow Agent. A
statement that fees for subsequent terms of
agreement are to be negotiated.

17. Statement of the parties’ agreement
concerning the term of agreement and re-
newal/termination procedures.

18. Statement of the parties’ agreement
concerning procedures for appointment of
successor Escrow Agent.

19. Statement that disposition of funds on
termination shall be to the Operator and/or
Ticket Issuer, if evidence of the Commis-
sion’s acceptance of alternative evidence of
financial responsibility is furnished; other-
wise, all passage fares held for uncompleted
voyages are to be returned to the passengers.
The Operator and/or Ticket Issuer shall pay
all fees previously earned to the Escrow
Agent.

20. The agreement may be enforced by the
passengers, the Escrow Agent, the Operator
and/or Ticket Issuer or by the Federal Mari-
time Commission.

21. All assets maintained under the escrow
agreement shall be physically located in the
United Sates and may not be transferred,
sold, assigned, encumbered, etc., except as
provided in the agreement.

22. The Commission has the right to exam-
ine the books and records of the Operator
and/or Ticket Issuer and the Escrow Agent,
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as related to the escrow account, and the
agreement may not be modified unless
agreed in writing by the Operator and/or
Ticket Issuer and Escrow Agent and ap-
proved in writing by the Commission.

[57 FR 41891, Sept. 14, 1992]

Subpart B—Proof of Financial Re-
sponsibility, Bonding and Cer-
tification of Financial Respon-
sibility to Meet Liability In-
curred for Death or Injury to
Passengers or Other Persons
on Voyages

§ 540.20 Scope.
The regulations contained in this

subpart set forth the procedures where-
by owners or charterers of vessels hav-
ing berth or stateroom accommoda-
tions for 50 or more passengers and em-
barking passengers at U.S. ports shall
establish their financial responsibility
to meet any liability which may be in-
curred for death or injury to pas-
sengers or other persons on voyages to
or from U.S. ports. Included also are
the qualifications required by the Com-
mission for issuance of a Certificate
(Casualty) and the basis for the denial,
revocation, suspension, or modification
of such Certificates.

§ 540.21 Definitions.
As used in this subpart, the following

terms shall have the following mean-
ings:

(a) Person includes individuals, cor-
porations, partnerships, associations,
and other legal entities existing under
or authorized by the laws of the United
States or any state thereof or the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands or
any territory or possession of the
United States, or the laws of any for-
eign country.

(b) Vessel means any commercial ves-
sel having berth or stateroom accom-
modations for 50 or more passengers
and embarking passengers at U.S.
ports.

(c) Commission means the Federal
Maritime Commission.

(d) United States includes the Com-
monwealth of Puerto Rico, the Virgin
Islands or any territory or possession
of the United States.

(e) Berth or stateroom accommodations
or passenger accommodations includes
all temporary and all permanent pas-
senger sleeping facilities.

(f) Certificate (Casualty) means a Cer-
tificate of Financial Responsibility to
Meet Liability Incurred for Death or
Injury to Passengers or Other Persons
on Voyages issued pursuant to this sub-
part.

(g) Voyage means voyage of a vessel
to or from U.S. ports.

(h) Insurer means any insurance com-
pany, underwriter, corporation or asso-
ciation of underwriters, ship owners’
protection and indemnity association,
or other insurer acceptable to the Com-
mission.

(i) Evidence of insurance means a pol-
icy, certificate of insurance, cover
note, or other evidence of coverage ac-
ceptable to the Commission.

(j) For the purpose of determining
compliance with § 540.22, passengers em-
barking at United States ports means any
persons, not necessary to the business,
operation, or navigation of a vessel,
whether holding a ticket or not, who
board a vessel at a port or place in the
United States and are carried by the
vessel on a voyage from that port or
place.

§ 540.22 Proof of financial responsibil-
ity, when required.

No vessel shall embark passengers at
U.S. ports unless a Certificate (Cas-
ualty) has been issued to or covers the
owner or charterer of such vessel.

§ 540.23 Procedure for establishing fi-
nancial responsibility.

(a) In order to comply with section 2
of Pub. L. 89–777 (80 Stat. 1357, 1358) en-
acted November 6, 1966, there must be
filed an Application on Form FMC–131
for a Certificate of Financial Respon-
sibility to Meet Liability Incurred for
Death or Injury to Passengers or Other
Persons on Voyages. Copies of Form
FMC–131 may be obtained from the
Secretary, Federal Maritime Commis-
sion, Washington, DC 20573.

(b) An application for a Certificate
(Casualty) shall be filed in duplicate
with the Secretary, Federal Maritime
Commission, by the vessel owner or
charterer at least 60 days in advance of
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the sailing. Late filing of the applica-
tion will be permitted only for good
cause shown. All applications and evi-
dence required to be filed with the
Commission shall be in English, and
any monetary terms shall be expressed
in terms of U.S. currency. The Com-
mission shall have the privilege of veri-
fying any statements made or any evi-
dence submitted under the rules of this
subpart. An application for a Certifi-
cate (Casualty), excluding an applica-
tion for the addition or substitution of
a vessel to the applicant’s fleet, shall
be accompanied by a filing fee remit-
tance of $938. An application for a Cer-
tificate (Casualty) for the addition or
substitution of a vessel to the appli-
cant’s fleet shall be accompanied by a
filing fee remittance of $469.

(c) The application shall be signed by
a duly authorized officer or
represenative of the applicant with a
copy of evidence of his authority. In
the event of any material change in the
facts as reflected in the application, an
amendment to the application shall be
filed no later than five (5) days follow-
ing such change. For the purpose of
this subpart, a material change shall
be one which: (1) Results in a decrease
in the amount submitted to establish
financial responsibility to a level below
that required to be maintained under
the rules of this subpart, or (2) requires
that the amount to be maintained be
increased above the amount submitted
to establish financial responsibility.
Notice of the application for, issuance,
denial, revocation, suspension, or
modification of any such Certificate
shall be published in the FEDERAL REG-
ISTER.

[49 FR 36313, Sept. 14, 1984, as amended at 59
FR 59172, Nov. 16, 1994; 63 FR 50537, Sept. 22,
1998]

EFFECTIVE DATE NOTE: At 63 FR 50537,
Sept. 22, 1998, the last sentence in § 540.23(a)
and the last sentence in § 540.23(b) were re-
vised, and another sentence was added to the
end of § 540.23(b), effective Nov. 2, 1998. For
the convenience of the user, the superseded
text is set forth as follows:

§ 540.23 Procedure for establishing financial
responsibility.

(a) * * * Copies of Form FMC–131 may be
obtained from the Secretary, Federal Mari-
time Commission, Washington, DC 20573, or
at the Commission’s offices at New York,

NY; New Orleans, LA; San Francisco, CA;
Miami, FL; Los Angeles, CA; Hato Rey, PR;
and Chicago, IL.

(b) * * * An application for a Certificate
(Casualty) shall be accompanied by a filing
fee remittance of $830.

* * * * *

§ 540.24 Insurance, surety bonds, self-
insurance, guaranties, and escrow
accounts.

Evidence of adequate financial re-
sponsibility for the purposes of this
subpart may be established by one of
the following methods:

(a) Filing with the Commission evi-
dence of insurance issued by an insurer
providing coverage for liability which
may be incurred for death or injury to
passengers or other persons on voyages
in an amount based upon the number of
passenger accommodations aboard the
vessel, calculated as follows:

Twenty thousand dollars for each passenger
accommodation up to and including 500;
plus

Fifteen thousand dollars for each additional
passenger accommodation between 501 and
1,000; plus

Ten thousand dollars for each additional pas-
senger accommodation between 1,001 and
1,500; plus

Five thousand dollars for each passenger ac-
commodation in excess of 1,500;

Except that, if the applicant is operat-
ing more than one vessel subject to
this subpart, the amount prescribed by
this paragraph shall be based upon the
number of passenger accommodations
on the vessel being so operated which
has the largest number of passenger ac-
commodations.

(1) Termination or cancellation of
the evidence of insurance, whether by
the assured or by the insurer, and
whether for nonpayment of premiums,
calls or assessments, or for other
cause, shall not be effected: (i) Until
notice in writing has been given to the
assured or to the insurer and to the
Secretary of the Commission at its of-
fice in Washington, DC 20573, by cer-
tified mail, and (ii) until after 30 days
expire from the date notice is actually
received by the Commissioner, or until
after the Commission revokes the Cer-
tificate (Casualty), whichever occurs
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first. Notice of termination or can-
cellation to the assured or insurer shall
be simultaneous to such notice given
to the Commission. The insurer shall
remain liable for claims covered by
said evidence of insurance arising by
virtue of an event which had occurred
prior to the effective date of said ter-
mination or cancellation. No such ter-
mination or cancellation shall become
effective while a voyage is in progress.

(2) The insolvency or bankruptcy of
the assured shall not constitute a de-
fense to the insurer as to claims in-
cluded in said evidence of insurance
and in the event of said insolvency or
bankruptcy, the insurer agrees to pay
any unsatisfied final judgments ob-
tained on such claims.

(3) No insurance shall be acceptable
under these rules which restricts the li-
ability of the insurer where privity of
the owner or charterer has been shown
to exist.

(4) Paragraphs (a)(1) through (a)(3) of
this section shall apply to the guar-
anty as specified in paragraph (d) of
this section.

(b) Filing with the Commission a sur-
ety bond on Form FMC–132B issued by
a bonding company authorized to do
business in the United States and ac-
ceptable to the Commission. Such sur-
ety bond shall evidence coverage for li-
ability which may be incurred for
death or injury to passengers or other
persons on voyages in an amount cal-
culated as in paragraph (a) of this sec-
tion, and shall not be terminated while
a voyage is in progress. The require-
ments of Form FMC–132B, however,
may be amended by the Commission in
a particular case for good cause.

(c) Filing with the Commission for
qualification as a self-insurer such evi-
dence acceptable to the Commission as
will demonstrate continued and stable
passenger operations over an extended
period of time in the foreign or domes-
tic trade of the United States. In addi-
tion, applicant must demonstrate fi-
nancial responsibility by maintenance
of working capital and net worth, each
in an amount calculated as in para-
graph (a) of this section. The Commis-
sion will take into consideration all
current contractual requirements with
respect to the maintenance of working
capital and/or net worth to which the

applicant is bound. Evidence must be
submitted that the working capital and
net worth required above are phys-
ically located in the United States.
This evidence of financial responsibil-
ity shall be supported by and subject to
the following which are to be submit-
ted on a continuing basis for each year
or portion thereof while the Certificate
(Casualty) is in effect:

(1) A current quarterly balance sheet,
except that the Commission, for good
cause shown, may require only an an-
nual balance sheet;

(2) A current quarterly statement of
income and surplus except that the
Commission, for good cause shown,
may require only an annual statement
of income and surplus;

(3) An annual current balance sheet
and an annual current statement of in-
come and surplus to be certified by ap-
propriate certified public accountants;

(4) An annual current statement of
the book value or current market value
of any assets physically located within
the United States together with a cer-
tification as to the existence and
amount of any encumbrances thereon;

(5) An annual current credit rating
report by Dun and Bradstreet or any
similar concern found acceptable to
the Commission;

(6) A list of all contractual require-
ments or other encumbrances (and to
whom the applicant is bound in this re-
gard) relating to the maintenance of
working capital and net worth;

(7) All financial statements required
to be submitted under this section
shall be due within a reasonable time
after the close of each pertinent ac-
counting period;

(8) Such additional evidence of finan-
cial responsibility as the Commission
may deem necessary in appropriate
cases.

(d) Filing with the Commission a
guaranty on Form FMC–133B by a guar-
antor acceptable to the Commission.
Any such guaranty shall be in an
amount calculated as in paragraph (a)
of this section. The requirements of
Form FMC–133B, however, may be
amended by the Commission in a par-
ticular case for good cause.

(e) Filing with the Commission evi-
dence of an escrow account, acceptable
to the Commission, the amount of such
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account to be calculated as in para-
graph (a) of this section.

(f) The Commission will, for good
cause shown, consider any combination
of the alternatives described in para-
graphs (a) through (e) of this section
for the purpose of establishing finan-
cial responsibility.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 1824, Jan. 19, 1990]

§ 540.25 Evidence of financial respon-
sibility.

Where satisfactory proof of financial
responsibility has been established, a
Certificate (Casualty) covering speci-
fied vessels shall be issued evidencing
the Commission’s finding of adequate
financial responsibility to meet any li-
ability which may be incurred for
death or injury to passengers or other
persons on voyages. The period covered
by the certificate shall be indetermi-
nate unless a termination date has
been specified therein.

§ 540.26 Denial, revocation, suspen-
sion, or modification.

(a) Prior to the denial, revocation,
suspension, or modification of a Cer-
tificate (Casualty), the Commission
shall advise the applicant of its inten-
tion to deny, revoke, suspend, or mod-
ify, and shall state the reasons there-
for. If the applicant, within 20 days
after the receipt of such advice, re-
quests a hearing to show that the evi-
dence of financial responsibility filed
with the Commission does meet the
rules of this subpart, such hearing
shall be granted by the Commission,
except that a Certificate (Casualty)
shall become null and void upon can-
cellation or termination of evidence of
insurance, surety bond, guaranty, or
escrow account.

(b) A Certificate (Casualty) may be
denied, revoked, suspended, or modified
for any of the following reasons:

(1) Making any willfully false state-
ment to the Commission in connection
with an application for a Certificate
(Casualty);

(2) Circumstances whereby the party
does not qualify as financially respon-
sible in accordance with the require-
ments of the Commission;

(3) Failure to comply with or respond
to lawful inquiries, rules, regulations,

or orders of the Commission pursuant
to the rules of this subpart.

(c) If the applicant, within 20 days
after notice of the proposed denial, rev-
ocation, suspension, or modification
under paragraph (b) of this section, re-
quests a hearing to show that such de-
nial, revocation, suspension, or modi-
fication should not take place, such
hearing shall be granted by the Com-
mission.

§ 540.27 Miscellaneous.
(a) If any evidence filed with the ap-

plication does not comply with the re-
quirements of this subpart, or for any
reason, fails to provide adequate or sat-
isfactory protection to the public, the
Commission will notify the applicant
stating the deficiencies thereof.

(b) Any financial evidence submitted
to the Commission under the rules of
this subpart shall be written in the full
and correct name of the person to
whom the Certificate (Casualty) is to
be issued, and in case of a partnership,
all partners shall be named.

(c) The Commission’s bond (Form
FMC–132B), guaranty (Form FMC–
133B), and application (Form FMC–131
as set forth in subpart A of this part)
forms are hereby incorporated as a part
of the rules of this subpart. Any such
forms filed with the Commission under
this subpart must be in duplicate.

(d) Any securities or assets accepted
by the Commission (from applicants,
insurers, guarantors, escrow agents, or
others) under the rules of this subpart
must be physically located in the
United States.

(e) Each applicant, insurer, escrow
agent, and guarantor shall furnish a
written designation of a person in the
United States as legal agent for service
of process for the purposes of the rules
of this subpart. Such designation must
be acknowledged, in writing, by the
designee. In any instance in which the
designated agent cannot be served be-
cause of death, disability, or unavail-
ability, the Secretary, Federal Mari-
time Commission, will be deemed to be
the agent for service of process. A
party serving the Secretary in accord-
ance with the above provision must
also serve the certificant, insurer, es-
crow agent, or guarantor, as the case
may be, by registered mail, at its last
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known address on file with the Com-
mission.

(f) In the case of any charter arrange-
ments involving a vessel subject to the
regulations of this subpart, the vessel
owner (in the event of a subcharter, the
charterer shall file) must within 10
days file with the Secretary of the
Commission evidence of any such ar-
rangement.

(g) Financial data filed in connection
with the rules of this subpart shall be
confidential except in instances where
information becomes relevant in con-
nection with hearings which may be re-
quested by applicant pursuant to
§ 540.26(a) or § 540.26(b).

(h) Every person who has been issued
a Certificate (Casualty) must submit to
the Commission a semiannual state-
ment of any changes that have taken
place with respect to the information
contained in the application or docu-
ments submitted in support thereof.
Negative statements are required to in-
dicate no change. Such statements
must cover every such 6-month period
commencing with the first 6-month pe-
riod of the fiscal year immediately sub-
sequent to the date of the issuance of
the Certificate (Casualty). In addition,
the statements will be due within 30
days after the close of every 6-month
period.

FORM FMC–132B

(5–67)

FEDERAL MARITIME COMMISSION

Surety Co. Bond No. ——————
FMC Certificate No. ——————

PASSENGER VESSEL SURETY BOND (46 CFR
PART 540)

Know all men by these presents, that We
—————— (Name of applicant), of —————
(City), —————— (State and country), as
Principal (hereinafter called Principal), and
—————— (Name of surety), a company cre-
ated and existing under the laws of
—————— (State and country) and author-
ized to do business in the United States, as
Surety (hereinafter called Surety) are held
and firmly bound unto the United States of
America in the penal sum of ——————, for
which payment, well and truly to be made,
we bind ourselves and our heirs, executors,
administrators, successors, and assigns,
jointly and severally, firmly by these pre-
sents.

Whereas, the Principal intends to become a
holder of a Certificate (Casualty) pursuant to

the provisions of subpart B of part 540 of
title 46, Code of Federal Regulations, and has
elected to file with the Federal Maritime
Commission such a bond to insure financial
responsibility to meet any liability it may
incur for death or injury to passengers or
other persons on voyages to or from U.S.
ports, and

Whereas, this bond is written to assure
compliance by the Principal as an authorized
holder of a Certificate (Casualty) pursuant to
subpart B of part 540 of title 46, Code of Fed-
eral Regulations, and shall inure to the bene-
fit of any and all passengers or other persons
to whom the Principal may be held legally
liable for any of the damages herein de-
scribed.

Now, therefore, the condition of this obli-
gation is such that if the Principal shall pay
or cause to be paid to passengers or other
persons any sum or sums for which the Prin-
cipal may be held legally liable by reason of
the Principal’s failure faithfully to meet any
liability the Principal may incur for death or
injury to passengers or other persons on voy-
ages to or from U.S. ports, while this bond is
in effect pursuant to and in accordance with
the provisions of subpart B of part 540 of
title 46, Code of Federal Regulations, then
this obligation shall be void, otherwise, to
remain in full force and effect.

The liability of the Surety with respect to
any passenger or other persons shall in no
event exceed the amount of the Principal’s
legal liability under any final judgment or
settlement agreement, except that, if the ag-
gregate amount of such judgments and set-
tlements exceeds an amount computed in ac-
cordance with the formula contained in sec-
tion 2(a) of Pub. L. 89–777, then the Surety’s
total liability under this surety bond shall
be limited to an amount computed in accord-
ance with such formula.

The Surety agrees to furnish written no-
tice to the Federal Maritime Commission
forthwith of all suits filed, judgments ren-
dered, and payments made by said Surety
under this bond.

This bond is effective the —— day of
————, 19—, 12:01 a.m., standard time, at
the address of the Principal as stated herein
and shall continue in force until terminated
as hereinafter provided. The Principal or the
Surety may at any time terminate this bond
by written notice sent by certified mail to
the other and to the Federal Maritime Com-
mission at its Office in Washington, D.C.,
such termination to become effective thirty
(30) days after actual receipt of said notice
by the Commission, except that no such ter-
mination shall become effective while a voy-
age is in progress. The Surety shall not be
liable hereunder for any liability incurred
for death or injury to passengers or other
persons on voyages to or from U.S. ports
after the termination of this bond as herein
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provided, but such termination shall not af-
fect the liability of the Surety hereunder for
such liability incurred for death or injury to
passengers or other persons on voyages to or
from U.S. ports prior to the date such termi-
nation becomes effective.

In witness whereof, the said Principal and
Surety have executed this instrument on the
—— day of ————, 19—.

PRINCIPAL

Name llllllllllllllllllll
By llllllllllllllllllllll

(Signature and title)

Witness lllllllllllllllllll

SURETY

Name llllllllllllllllllll
By [SEAL] lllllllllllllllll

(Signature and title)

Witness lllllllllllllllllll

Only corporations or associations of indi-
vidual insurers may qualify to act as Surety,
and they must establish to the satisfaction
of the Federal Maritime Commission legal
authority to assume the obligations of sur-
ety and financial ability to discharge them.

FORM FMC–133B

(5–67)

FEDERAL MARITIME COMMISSION

Guaranty No. llllllllllllllll
FMC Certificate No. llllllllllll

GUARANTY IN RESPECT OF LIABILITY FOR
DEATH OR INJURY, SECTION 2 OF THE ACT

1. Whereas —————— (Name of Applicant)
(Hereinafter referred to as the ‘‘Applicant’’)
is the Owner or Charterer of the passenger
Vessel(s) specified in the annexed Schedule
(‘‘the Vessels’’), which are or may become
engaged in voyages to or from U.S. ports,
and the Applicant desires to establish its fi-
nancial responsibility in accordance with
section 2 of Public Law 89–777, 89th Congress,
approved November 6, 1966 (‘‘the Act’’) then,
provided that the Federal Maritime Commis-
sion (‘‘FMC’’) shall have accepted, as suffi-
cient for that purpose, the Applicant’s appli-
cation, supported by this Guaranty, and pro-
vided that FMC shall issue to the Applicant
a Certificate (Casualty) (‘‘Certificate’’), the
undersigned Guarantor hereby guarantees to
discharge the applicant’s legal liability in
respect of claims for damages for death or in-
jury to passengers or other persons on voy-
ages of the Vessels to or from U.S. ports, in
the event that such legal liability has not
been discharged by the Applicant within 21
days after any such passenger or other per-
son, or, in the event of death, his or her per-
sonal representative, has obtained a final

judgment (after appeal, if any) against the
Applicant from a U.S. Federal or State Court
of competent jurisdiction, or has become en-
titled to payment of a specified sum by vir-
tue of a compromise settlement agreement
made with the Applicant, with the approval
of the Guarantor, whereby, upon payment of
the agreed sum, the Applicant is to be fully,
irrevocably and unconditionally discharged
from all further liability to such passenger
or other person, or to such personal rep-
resentative, with respect to such claim.

2. The Guarantor’s liability under this
Guaranty shall in no event exceed the
amount of the Applicant’s legal liability
under any such judgment or settlement
agreement, except that, if the aggregate
amount of such judgments and settlements
exceeds an amount computed in accordance
with the formula contained in section 2(a) of
the Act, then the Guarantor’s total liability
under this Guaranty shall be limited to an
amount computed in accordance with such
formula.

3. The Guarantor’s liability under this
Guaranty shall attach only in respect of
events giving rise to causes of action against
the Applicant in respect of any of the Vessels
for damages for death or injury within the
meaning of section 2 of the Act, occurring
after the Certificate has been granted to the
Applicant and before the expiration date of
this Guaranty, which shall be the earlier of
the following dates:

(a) The date whereon the Certificate is
withdrawn, or for any reason becomes in-
valid or ineffective; or

(b) The date 30 days after the date of re-
ceipt by FMC of notice in writing (including
telex or cable) that the Guarantor has elect-
ed to terminate this Guaranty, except that
if, on the date which would otherwise have
been the expiration date of this Guaranty
under the foregoing provisions of this Clause
3, any of the Vessels is on a voyage in respect
of which such Vessel would not have received
clearance in accordance with section 2(e) of
the Act without the Certificate, then the ex-
piration date of this Guaranty shall, in re-
spect of such Vessel, be postponed to the
date on which the last passenger on such
voyage shall have fully disembarked.

4. If, during the currency of this Guaranty,
the Applicant requests that a vessel owned
or operated by the Applicant, and not speci-
fied in the annexed Schedule, should become
subject to this Guaranty, and if the Guaran-
tor accedes to such request and so notifies
FMC in writing (including telex or cable),
then provided that, within 30 days of receipt
of such notice FMC shall have granted a Cer-
tificate, such vessel shall thereupon be
deemed to be one of the Vessels included in
the said Schedule and subject to this Guar-
anty.

5. The Guarantor hereby designates
——————, with offices at ——————, as
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the Guarantor’s legal agent for Service of
process for the purposes of the Rules of the
Federal Maritime Commission, subpart B of
part 540 of title 46, Code of Federal Regula-
tions, issued under section 2 of the Pub. L 89–
777 (80 Stat. 1357, 1358), entitled ‘‘Security for
the Protection of the Public.’’

llllllllllllllllllllllll

(Place and Date of Execution)

llllllllllllllllllllllll

(Name and Guarantor)

llllllllllllllllllllllll

(Address of Guarantor)

By llllllllllllllllllllll

(Name and Title)

Schedule of Vessels Referred to in Clause 1

Vessels Added to This Schedule in Accordance
With Clause 4

Subpart C—General
§ 540.91 OMB control numbers as-

signed pursuant to the Paperwork
Reduction Act.

This section displays the control
numbers assigned to information col-

lection requirements of the Commis-
sion in this part by the Office of Man-
agement and Budget pursuant to the
Paperwork Reduction Act of 1980, Pub-
lic Law 96–511. The Commission intends
that this section comply with the re-
quirements of section 3507(f) of the Pa-
perwork Reduction Act, which requires
that agencies display a current control
number assigned by the Director of the
Office of Management and Budget
(OMB) for each agency information col-
lection requirement:

Section Current OMB
Control No.

540.4 (Form FMC–131) ................................. 3072–0012
540.5 .............................................................. 3072–0011
540.6 .............................................................. 3072–0011
540.8 .............................................................. 3072–0011
540.9 .............................................................. 3072–0011
540.23 (Form FMC–131) ............................... 3072–0012
540.24 ............................................................ 3072–0011
540.26 ............................................................ 3072–0011
540.27 ............................................................ 3072–0011
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