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SUBCHAPTER C—REGULATIONS AFFECTING MARITIME CAR-
RIERS AND RELATED ACTIVITIES IN DOMESTIC OFFSHORE
COMMERCE [RESERVED]

SUBCHAPTER D—REGULATIONS AFFECTING MARITIME CAR-
RIERS AND RELATED ACTIVITIES IN FOREIGN COMMERCE

PART 571—INTERPRETATIONS AND
STATEMENTS OF POLICY

Sec.
571.1 Interpretation of Shipping Act of

1984—Refusal to negotiate with shippers’
associations.

571.2 Interpretation of Shipping Act of
1984—Unpaid ocean freight charges.

AUTHORITY: 5 U.S.C. 553, 46 U.S.C. app. 1706,
1707, 1709, and 1716.

§ 571.1 Interpretation of Shipping Act
of 1984—Refusal to negotiate with
shippers’ associations.

(a) Section 8(c) of the Shipping Act of
1984 (1984 Act) authorizes ocean com-
mon carriers and conferences to enter
into a service contract with a shippers’
association, subject to the require-
ments of the 1984 Act. Section 10(b)(13)
of the 1984 Act prohibits carriers from
refusing to negotiate with a shippers’
association. Section 7(a)(2) of the 1984
Act exempts from the antitrust laws
any activity within the scope of that
Act, undertaken with a reasonable
basis to conclude that it is pursuant to
a filed and effective agreement.

(b) The Federal Maritime Commis-
sion interprets these provisions to es-
tablish that a common carrier or con-
ference may not require a shippers’ as-
sociation to obtain or apply for a Busi-
ness Review Letter from the Depart-
ment of Justice prior to or as part of a
service contract negotiation process.

[53 FR 43698, Oct. 28, 1988]

§ 571.2 Interpretation of Shipping Act
of 1984—Unpaid ocean freight
charges.

Section 10(a)(1) of the Shipping Act
of 1984 states that it is unlawful for any
person to obtain or attempt to obtain
transportation for property at less
than the properly applicable rates, by
any ‘‘unjust or unfair device or
means.’’ An essential element of the of-
fense is use of an ‘‘unjust or unfair de-

vice or means.’’ In the absence of evi-
dence of bad faith or deceit, the Fed-
eral Maritime Commission will not
infer an ‘‘unjust or unfair device or
means’’ from the failure of a shipper to
pay ocean freight. An ‘‘unjust or unfair
device or means’’ could be inferred
where a shipper, in bad faith, induced
the carrier to relinquish its possessory
lien on the cargo and to transport the
cargo without prepayment by the ship-
per of the applicable freight charges.

[58 FR 7194, Feb. 5, 1993]

PART 572—AGREEMENTS BY
OCEAN COMMON CARRIERS
AND OTHER PERSONS SUBJECT
TO THE SHIPPING ACT OF 1984

Subpart A—General Provisions

Sec.
572.101 Authority.
572.102 Purpose.
572.103 Policies.
572.104 Definitions.

Subpart B—Scope

572.201 Subject agreements.
572.202 Non-subject agreements.

Subpart C—Exemptions

572.301 Exemption procedures.
572.302 Non-substantive agreements and

non-substantive modifications to exist-
ing agreements—exemption.

572.303 Husbanding agreements—exemption.
572.304 Agency agreements—exemption.
572.305 Equipment interchange agree-

ments—exemption.
572.306 Non-exclusive transshipment agree-

ments—exemption.
572.307 Marine terminal agreements—ex-

emption.
572.308 Agreements between or among whol-

ly-owned subsidiaries and/or their par-
ent—exemption.

572.309 Miscellaneous modifications to
agreements—exemptions.

572.310 Marine terminal services agree-
ments—exemption.
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572.311 Marine terminal facilities agree-
ment—exemption.

Subpart D—Filing of Agreements

572.401 General requirements.
572.402 Form of agreements.
572.403 Agreement provisions—organization.
572.404 Organization of conference and

interconference agreements.
572.405 Modifications of agreements.
572.406 Application for waiver.
572.407 Complete and definite agreements.

Subpart E—Information Form Requirements

572.501 General requirements.
572.502 Subject agreements.
572.503 Information form for Class A/B

agreements.
572.504 Information form for Class C agree-

ments.
572.505 Application for waiver.

Subpart F—Action on Agreements

572.601 Preliminary review—rejection of
agreements.

572.602 Federal Register notice.
572.603 Comment.
572.604 Waiting period.
572.605 Requests for expedited approval.
572.606 Requests for additional information.
572.607 Failure to comply with requests for

additional information.
572.608 Confidentiality of submitted mate-

rial.
572.609 Negotiations.

Subpart G—Reporting and Record
Retention Requirements

572.701 General requirements.
572.702 Agreements subject to Monitoring

Report requirements.
572.703 Monitoring report for Class A agree-

ments.
572.704 Monitoring report for Class B agree-

ments.
572.705 Monitoring report for Class C agree-

ments.
572.706 Filing of minutes—including ship-

pers’ requests and complaints, and con-
sultations.

572.707 Other documents.
572.708 Retention of records.
572.709 Application for waiver.

Subpart H—Conference Agreements

572.801 Independent action.
572.802 Service contracts.

Subpart I—Penalties

572.901 Failure to file.
572.902 Falsification of reports.

Subpart J—Paperwork Reduction

572.991 OMB control numbers assigned pur-
suant to the Paperwork Reduction Act.

APPENDIX A TO PART 572—INFORMATION FORM
FOR CLASS A/B AGREEMENTS AND INSTRUC-
TIONS

APPENDIX B TO PART 572—INFORMATION FORM
FOR CLASS C AGREEMENTS AND INSTRUC-
TIONS

APPENDIX C TO PART 572—MONITORING RE-
PORT FOR CLASS A AGREEMENTS AND IN-
STRUCTIONS

APPENDIX D TO PART 572—MONITORING RE-
PORT FOR CLASS B AGREEMENTS AND IN-
STRUCTIONS

APPENDIX E TO PART 572—MONITORING RE-
PORT FOR CLASS C AGREEMENTS AND IN-
STRUCTIONS

AUTHORITY: 5 U.S.C. 553; 31 U.S.C. 9701; 46
U.S.C. app. 1701–1707, 1709–1710, 1712 and 1714–
1717.

SOURCE: 49 FR 45351, Nov. 15, 1984, unless
otherwise noted.

Subpart A—General Provisions
§ 572.101 Authority.

The rules in this part are issued pur-
suant to the authority of section 4 of
the Administrative Procedure Act (5
U.S.C. 553), and sections 2, 3, 4, 5, 6, 7,
8, 10, 11, 13, 15, 16, 17 and 18 of the Ship-
ping Act of 1984 (the Act).

[49 FR 45351, Nov. 15, 1984; 49 FR 48927, Dec.
17, 1984]

§ 572.102 Purpose.
This part implements those provi-

sions of the Act which govern agree-
ments by or among ocean common car-
riers and agreements (to the extent the
agreements involve ocean transpor-
tation in the foreign commerce of the
United States) among marine terminal
operators and among one or more ma-
rine terminal operators and one or
more ocean common carriers. This part
also sets forth more specifically cer-
tain procedures provided for in the Act.

§ 572.103 Policies.
(a) The Act requires that agreements

be processed and reviewed, upon their
initial filing, according to strict statu-
tory deadlines. This part is intended to
establish procedures for the orderly
and expeditious review of filed agree-
ments in accordance with the statu-
tory requirements.
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(b) The Act requires that agreements
be reviewed, upon their initial filing,
to ensure compliance with all applica-
ble provisions of the Act and empowers
the Commission to obtain information
to conduct that review. This part iden-
tifies those classes of agreements
which must be accompanied by infor-
mation submissions when they are first
filed, and sets forth the kind of infor-
mation for each class of agreement
which the Commission believes rel-
evant to that review. Only that infor-
mation which is relevant to such a re-
view is requested. It is the policy of the
Commission to keep the costs of regu-
lation to a minimum and at the same
time obtain information needed to ful-
fill its statutory responsibility.

(c) In order to further the goal of ex-
pedited processing and review of agree-
ments upon their initial filing, agree-
ments are required to meet certain
minimum requirements as to form.
These requirements are intended to en-
sure expedited review and should assist
parties in preparing agreements. These
requirements as to form do not affect
the substance of an agreement and are
intended to allow parties the freedom
to develop innovative commerical rela-
tionships and provide efficient and eco-
nomic transportation systems.

(d) The Act itself excludes certain
agreements from filing requirements
and authorizes the Commission to ex-
empt other classes of agreements from
any requirement of the Act or this
part. In order to minimize delay in im-
plementation of routine agreements
and to avoid the private and public
cost of unnecessary regulation, the
Commission is exempting certain class-
es of agreements from the filing re-
quirements of this part.

(e) Under the new regulatory frame-
work established by the Act, the role of
the Commission as a monitoring and
surveillance agency has been enhanced.
The Act favors greater freedom in al-
lowing parties to form their commer-
cial arrangements. This, however, re-
quires greater monitoring of agree-
ments after they have become effec-
tive, to assure continued compliance
with all applicable provisions of the
Act. The Act empowers the Commis-
sion to impose certain recordkeeping
and reporting requirements. This part

identifies those classes of agreements
which require specific record retention
and reporting to the Commission and
prescribes the applicable period of
record retention, the form and content
of such reporting, and the applicable
time periods for filing with the Com-
mission. Only that information which
is necessary to assure that Commission
monitoring responsibilities will be ful-
filled is requested. It is the policy of
the Commission to keep the costs of
regulations to a minimum and at the
same time obtain information needed
to fulfill its statutory responsibility.

(f) The Act requires that conference
agreements must contain certain man-
datory provisions. Each such agree-
ment must: (1) state its purpose; (2)
provide reasonable and equal terms and
conditions for admission and readmis-
sion to membership; (3) allow for with-
drawal from membership upon reason-
able notice without penalty; (4) require
an independent neutral body to police
the conference, if requested by a mem-
ber; (5) prohibit conduct specified in
sections 10(c)(1) or 10(c)(3) of the Act;
(6) provide for a consultation process;
(7) establish procedures for considering
shippers’ requests and complaints; and
(8) provide for independent action. Par-
ties to conference agreements are free
to develop their own mandatory provi-
sions in accordance with the require-
ments of section 5(b) of the Act.

(g) An agreement filed under the Act
must be clear and definite in its terms,
must embody the complete understand-
ing of the parties, and must set forth
the specific authorities and conditions
under which the parties to the agree-
ment will conduct their present oper-
ations and regulate the relationships
among the agreement members.

[49 FR 45351, Nov. 15, 1984, as amended at 61
FR 11573, Mar. 21, 1996]

§ 572.104 Definitions.

When used in this part:
(a) Agreement means an understand-

ing, arrangement or association, writ-
ten or oral (including any modifica-
tion, cancellation or appendix) entered
into by or among ocean common car-
riers and/or marine terminal operators,
but does not include a maritime labor
agreement.
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(b) Antitrust laws means the Act of
July 2, 1890 (ch. 647, 26 Stat. 209), 15
U.S.C. 1, as amended; the Act of Octo-
ber 15, 1914 (ch. 323, 38 Stat. 730), 15
U.S.C. 12, as amended; the Federal
Trade Commission Act (38 Stat. 717), 15
U.S.C. 41, as amended; sections 73 and
74 of the Act of August 27, 1894 (28 Stat.
570), 15 U.S.C. 8, 9, as amended; the Act
of June 19, 1936 (ch. 592, 49 Stat. 1526),
15 U.S.C. 13, as amended; the Antitrust
Civil Process Act (76 Stat. 548), 15
U.S.C. 1311, note as amended; and
amendments and Acts supplementary
thereto.

(c) Appendix means a document con-
taining additional material of limited
application and appended to an agree-
ment, distinctly differentiated from
the main body of the basic agreement.

(d) Assessment agreement means an
agreement, whether part of a collective
bargaining agreement or negotiated
separately, to the extent that it pro-
vides for the collectively bargained
fringe benefit obligations on other than
a uniform man-hour basis regardless of
the cargo handled or type of vessel or
equipment utilized.

(e) Capacity management or capacity
regulation agreement means an agree-
ment between two or more ocean com-
mon carriers which authorizes with-
holding some part of the capacity of
the parties’ vessels from a specified
transportation market, without reduc-
ing the real capacity of those vessels.
The term does not include sailing
agreements or space charter agree-
ments.

(f) Common carrier means a person
holding itself out to the general public
to provide transportation by water of
passengers or cargo between the United
States and a foreign country for com-
pensation that: (1) Assumes respon-
sibility for the transportation from the
port or point of receipt to the port or
point of destination; and (2) utilizes,
for all or part of that transportation, a
vessel operating on the high seas or the
Great Lakes between a port in the
United States and a port in a foreign
country.

(g) Conference agreement means an
agreement between or among two or
more ocean common carriers or be-
tween or among two or more marine
terminal operators for the conduct or

facilitation of ocean common carriage
and which provides for: (1) The fixing of
and adherence to uniform rates,
charges, practices and conditions of
service relating to the receipt, car-
riage, handling and/or delivery of pas-
sengers or cargo for all members; (2)
the conduct of the collective adminis-
trative affairs of the group; and (3) may
include the filing of a common tariff in
the name of the group and in which all
the members participate, or, in the
event of multiple tariffs, each member
must participate in at least one such
tariff. The term does not include joint
service, pooling, sailing, space charter,
or transshipment agreements.

(h) Consultation means a process
whereby a conference and a shipper
confer for the purpose of promoting the
commercial resolution of disputes and/
or the prevention and elimination of
the occurrence of malpractices.

(i) Cooperative working agreement
means an agreement which establishes
exclusive, preferential, or cooperative
working relationships which are sub-
ject to the Shipping Act of 1984, but
which do not fall precisely within the
arrangements of any specifically de-
fined agreement.

(j) Effective agreement means an
agreement approved pursuant to the
Shipping Act, 1916, or effective pursu-
ant to an exemption under that act, or
effective under the Act.

(k) Equal access agreement means an
agreement between ocean common car-
riers of different nationalities, as de-
termined by the incorporation or domi-
cile of the carriers’ operating compa-
nies, whereby such common carriers
associate for the purpose of gaining re-
ciprocal access to cargo which is other-
wise reserved by national decree, legis-
lation, statute or regulation to car-
riage by the merchant marine of the
carriers’ respective nations.

(l) Independent neutral body means a
disinterested third party, authorized
by a conference and its members to re-
view, examine and investigate alleged
breaches or violations by any member
of the conference agreement and/or the
agreement’s properly promulgated tar-
iffs, rules or regulations.

(m) Information form means the form
containing economic information
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which must accompany the filing of
certain kinds of agreements.

(n) Interconference agreement means
an agreement between conferences.

(o) Joint service agreement means an
agreement between ocean common car-
riers operating as a joint venture
whereby a separate service is estab-
lished which: (1) Holds itself out in its
own distinct operating name; (2) inde-
pendently fixes its own rates, charges,
practices and conditions of service or
chooses to participate in its operating
name in another agreement which is
duly authorized to determine and im-
plement such activities; (3) independ-
ently publishes its own tariff or choos-
es to participate in its operating name
in an otherwise established tariff; (4)
issues its own bills of lading; and (5)
acts generally as a single carrier. The
common use of facilities may occur
and there is no competition between
members for traffic in the agreement
trade; but they otherwise maintain
their separate identities.

(p) Marine terminal facilities means
one or more structures (and services
connected therewith) comprising a ter-
minal unit, including, but not limited
to docks, berths, piers, aprons,
wharves, warehouses, covered and/or
open storage space, cold storage plants,
grain elevators and/or bulk cargo load-
ing and/or unloading structures, land-
ings, and receiving stations, used for
the transmission, care and convenience
of cargo and/or passengers or the inter-
change of same between land and ocean
common carriers or between two ocean
common carriers. This term is not lim-
ited to waterfront or port facilities and
includes so-called off-dock container
freight stations at inland locations and
any other facility from which inbound
waterborne cargo may be tendered to
the consignee or outbound cargo may
be received from shippers for vessel or
container loading.

(q) Marine terminal operator means a
person engaged in the United States in
the business of furnishing wharfage,
dock, warehouse, or other terminal fa-
cilities in connection with a common
carrier. This term does not include
shippers or consignees who exclusively
furnish marine terminal facilities or
services in connection with tendering

or receiving proprietary cargo from a
common carrier by water.

(r) Maritime labor agreement means a
collective-bargaining agreement be-
tween an employer subject to the Act
or group of such employers, and a labor
organization representing employees in
the maritime or stevedoring industry,
or an agreement preparatory to such a
collective-bargaining agreement
among members of a multiemployer
bargaining group, or an agreement spe-
cifically implementing provisions of
such a collective-bargaining agreement
or providing for the formation, financ-
ing or administration of a multiem-
ployer bargaining group; but the term
does not include an assessment agree-
ment.

(s) Modification means any change, al-
teration, correction, addition, deletion,
or revision of an existing effective
agreement or to any appendix to such
an agreement.

(t) Monitoring report means the report
containing economic information
which must be filed at defined inter-
vals with regard to certain kinds of
agreements that are effective under the
Act.

(u) Non-vessel-operating common carrier
means a common carrier that does not
operate the vessels by which the ocean
transportation portion is provided and
is a shipper in its relationship with an
ocean common carrier.

(v) Ocean common carrier means a ves-
sel-operating common carrier, but the
term does not include one engaged in
ocean transportation by ferry boat or
an ocean tramp.

(w) Ocean freight forwarder means a
person in the United States that (1)
dispatches shipments from the United
States via common carriers and books
or otherwise arranges space for those
shipments on behalf of shippers, and (2)
processes the documentation or per-
forms related activities incident to
those shipments.

(x) Person means individuals, cor-
porations, partnerships and associa-
tions existing under or authorized by
the laws of the United States or of a
foreign country.

(y) Pooling agreement means an agree-
ment between ocean common carriers
which provides for the division of cargo
carryings, earnings, or revenue and/or
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losses between the members in accord-
ance with an established formula or
scheme.

(z) Port means the place at which an
ocean common carrier originates or
terminates (and/or transships) its ac-
tual ocean carriage of cargo or pas-
sengers as to any particular transpor-
tation movement.

(aa) Rate, for purposes of this part,
includes both the basic price paid by a
shipper to an ocean common carrier for
a specified level of transportation serv-
ice for a stated quantity of a particular
commodity, from origin to destination,
on or after a stated effective date or
within a defined time frame, and also
any accessorial charges or allowances
that increase or decrease the total
transportation cost to the shipper.

(bb) Rate agreement means an agree-
ment between ocean common carriers
which authorizes agreement upon, on
either a binding basis under a common
tariff or on a non-binding basis, or dis-
cussion of, any kind of rate.

(cc) Sailing agreement means an agree-
ment between ocean common carriers
which provides for the rationalization
of service by establishing a schedule of
ports which each carrier will serve, the
frequency of each carrier’s calls at
those ports, and/or the size and capac-
ity of the vessels to be deployed by the
parties. The term does not include
joint service agreements, or capacity
management or capacity regulation
agreements.

(dd) Service contract means a contract
between a shipper or shippers’ associa-
tion and an ocean common carrier or
conference in which the shipper or
shippers’ association makes a commit-
ment to provide a certain minimum
quantity of cargo over a fixed time pe-
riod, and the ocean common carrier or
conference commits to a certain rate
or rate schedule as well as a defined
service level—such as assured space,
transit time, port rotation, or similar
service features. The contract may also
specify provisions in the event of non-
performance on the part of either
party.

(ee) Shipper means an owner or other
person for whose account the ocean
transportation of cargo is provided or
the person to whom delivery is to be
made.

(ff) Shippers’ association means a
group of shippers that consolidates or
distributes freight on a nonprofit basis
for the members of the group in order
to secure carload, truckload, or other
volume rates or service contracts.

(gg) Shippers’ requests and complaints
means a communication from a shipper
to a conference requesting a change in
tariff rates, rules, regulations, or serv-
ice; protesting or objecting to existing
rates, rules, regulations or service; ob-
jecting to rate increases or other tariff
changes; protesting allegedly erroneous
service contract or tariff implementa-
tion or application, and/or requesting
to enter into a service contract. Rou-
tine information requests are not in-
cluded in the term.

(hh) Space charter agreement means an
agreement between ocean common car-
riers whereby a carrier (or carriers)
agrees to provide vessel capacity for
the use of another carrier (or carriers)
in exchange for compensation or serv-
ices. The arrangement may include ar-
rangements for equipment interchange
and receipt/delivery of cargo, but may
not include capacity management or
capacity regulation as used in this sub-
part.

(ii) Through transportation means con-
tinuous transportation between origin
and destination for which a through
rate is assessed and which is offered or
performed by one or more carriers, at
least one of which is an ocean common
carrier, between a United States point
or port and a foreign point or port.

(jj) Transshipment agreement means an
agreement between an ocean common
carrier serving a port or point of origin
and another such carrier serving a port
or point of destination, whereby cargo
is transferred from one carrier to an-
other carrier at an intermediate port
served by direct vessel call of both such
carriers in the conduct of through
transportation. Such an agreement
does not provide for the concerted dis-
cussion, publication or otherwise fixing
of rates for the account of the cargo in-
terests, conditions of service or other
tariff matters other than the tariff de-
scription of the transshipment service
offered, the port of transshipment and
the participation of the nonpublishing
carrier. An agreement which involves
the movement of cargo in a domestic
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offshore trade as part of a through
movement of cargo via transshipment
involving the foreign commerce of the
United States shall be considered to be
in the foreign commerce of the United
States and, therefore, subject to the
Shipping Act of 1984 and the rules of
this part.

(kk) Vessel-operating costs means any
of the following expenses incurred by
an ocean common carrier: Salaries and
wages of officers and unlicensed crew,
including relief crews and others regu-
larly employed aboard the vessel;
fringe benefits; expenses associated
with consumable stores, supplies and
equipment; vessel fuel and incidental
costs; vessel maintenance and repair
expense; hull and machinery insurance
costs; protection and indemnity insur-
ance costs; costs for other marine risk
insurance not properly chargeable to
hull and machinery insurance or to
protection and indemnity insurance ac-
counts; and charter hire expenses.

[49 FR 45351, Nov. 15, 1984; 49 FR 48927, Dec.
17, 1984, as amended at 50 FR 6944, Feb. 19,
1985; 61 FR 11574, Mar. 21, 1996]

Subpart B—Scope
§ 572.201 Subject agreements.

(a) Ocean common carrier agreements.
This part applies to agreements by or
among ocean common carriers to:

(1) Discuss, fix, or regulate transpor-
tation rates, including through rates,
cargo space accommodations, and
other conditions of service;

(2) Pool or apportion traffic, reve-
nues, earnings, or losses;

(3) Allot ports or restrict or other-
wise regulate the number and char-
acter of sailings between ports;

(4) Limit or regulate the volume or
character of cargo or passenger traffic
to be carried;

(5) Engage in exlcusive, preferential,
or cooperative working arrangements
among themselves or with one or more
marine terminal operators or non-ves-
sel-operating common carriers;

(6) Control, regulate, or prevent com-
petition in international ocean trans-
portation; and

(7) Regulate or prohibit their use of
service contracts.

(b) Marine terminal operator agree-
ments involving foreign commerce. This

part applies to agreements (to the ex-
tent the agreements involve ocean
transportation in the foreign com-
merce of the United States) among ma-
rine terminal operators and among one
or more marine terminal operators and
one or more ocean common carriers to:

(1) Discuss, fix, or regulate rates or
other conditions of service; and

(2) Engage in exclusive, preferential,
or cooperative working arrangements.

[49 FR 45351, Nov. 15, 1984; 49 FR 48927, Dec.
17, 1984]

§ 572.202 Non-subject agreements.
This part does not apply to the fol-

lowing agreements:
(a) Any acquisition by any person, di-

rectly or indirectly, of any voting secu-
rity or assets of any other person;

(b) Any maritime labor agreement;
(c) Any agreement related to trans-

portation to be performed within or be-
tween foreign countries;

(d) Any agreement among common
carriers to establish, operate, or main-
tain a marine terminal in the United
States;

(e) Any agreement among marine ter-
minal operators which exclusively and
solely involves transportation in the
interstate commerce of the United
States;

(f) Any agreement exclusively and
solely among non-vessel-operating
common carriers;

(g) Any agreement exclusively and
solely among ocean freight forwarders.

Subpart C—Exemptions

§ 572.301 Exemption procedures.
(a) Authority. The Commission, upon

application or on its own motion, may
by order or rule exempt for the future
any class of agreements between per-
sons subject to the Act from any re-
quirement of the Act if it finds that
the exemption will not substantially
impair effective regulation by the
Commission, be unjustly discrimina-
tory, result in substantial reduction in
competition, or be detrimental to com-
merce.

(b) Optional filing. Notwithstanding
any exemption from filing, or other re-
quirements of the Act and this part,
any party to an exempt agreement may
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file such an agreement with the Com-
mission.

(c) Application for exemption. Any per-
son may apply for an exemption or rev-
ocation of an exemption of any class of
agreements or an individual agreement
pursuant to section 16 of the Act and
this subpart. An application for exemp-
tion shall state the particular require-
ment of the Act for which exemption is
sought. The application shall also in-
clude a statement of the reasons why
an exemption should be granted or re-
voked and shall provide information
relevant to any finding required by the
Act. Where an application for exemp-
tion of an individual agreement is
made, the application shall include a
copy of the agreement.

(d) Participation by interested persons.
No order or rule of exemption or rev-
ocation of exemption may be issued un-
less opportunity for hearing has been
afforded interested persons and depart-
ments and agencies of the United
States.

(e) FEDERAL REGISTER notice. Notice
of any proposed exemption or revoca-
tion of exemption, whether upon appli-
cation or upon the Commission’s own
motion, shall be published in the FED-
ERAL REGISTER. The notice shall in-
clude:

(1) A short title for the proposed ex-
emption or the title of the existing ex-
emption;

(2) The identity of the party propos-
ing the exemption or seeking revoca-
tion;

(3) A concise summary of the agree-
ment or class of agreements for which
exemption is sought, or the exemption
which is to be revoked;

(4) A statement that the application
and any accompanying information are
available for inspection in the Commis-
sion’s offices in Washington, D.C.; and

(5) The final date for filing comments
regarding the application.

(f) Retention of agreement by parties.
Any agreement which has been exempt-
ed by the Commission pursuant to sec-
tion 16 of the Act shall be retained by
the parties and shall be available upon
request by the Bureau of Economics
and Agreement Analysis for inspection
during the term of the agreement and

for a period of three years after its ter-
mination.

[49 FR 45351, Nov. 15, 1984, as amended at 59
FR 67230, Dec. 29, 1994; 61 FR 11574, Mar. 21,
1996]

§ 572.302 Non-substantive agreements
and non-substantive modifications
to existing agreements—exemption.

(a) A non-substantive agreement or a
non-substantive modification to an ex-
isting agreement is an agreement be-
tween ocean common carriers and/or
marine terminal operators, acting indi-
vidually or through approved agree-
ments, which:

(1) Concerns the procurement, main-
tenance, or sharing of office facilities,
furnishings, equipment and supplies,
the allocation and assessment of the
costs thereof, or the provisions for the
administration and management of
such agreements by duly appointed in-
dividuals.

(2) Reflects changes in the name of
any geographic locality stated therein;
the name of the agreement or the name
of a party to the agreement; the names
and/or numbers of any other section 4
agreement or designated provisions
thereof referred to in an agreement;
the table of contents of an agreement;
the date or amendment number
through which agreements state they
have been reprinted to incorporate
prior revisions thereto or which cor-
rects typographical and grammatical
errors in the text of the agreement; or
renumbers or reletters articles or sub-
articles of agreements and references
thereto in the text.

(3) Reflects changes in the titles or
persons or committees designated
therein or transfers the functions of
such persons or committees to other
designated persons or committees or
which merely establishes a committee.

(b) A copy of the non-substantive
agreement or modification shall be
submitted for information purposes in
the proper format but is otherwise ex-
empt from the notice and waiting pe-
riod requirements of the Act, and of
this part.

(c) Parties to agreements may seek a
determination from the Director, Bu-
reau of Economics and Agreement
Analysis as to whether a particular
modification is non-substantive.
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(d) The filing fee for such agreements
is described in § 572.401(f).

[49 FR 45351, Nov. 15, 1984, as amended at 50
FR 6944, Feb. 19, 1985; 59 FR 63908, Dec. 12,
1994; 59 FR 67230, Dec. 29, 1994; 61 FR 11574,
Mar. 21, 1996]

§ 572.303 Husbanding agreements—ex-
emption.

(a) A husbanding agreement is an
agreement between a principal and an
agent both of which are subject to the
Act and which provides for the agent’s
handling of routine vessel operating ac-
tivities in port, such as notifying port
officials of vessel arrivals and depar-
tures; ordering pilots, tugs, and
linehandlers; delivering mail; trans-
mitting reports and requests from the
Master to the owner/operator; dealing
with passenger and crew matters; and
providing similar services related to
the above activities. The term does not
include an agreement which provides
for the solicitation or booking of car-
goes, signing contracts or bills of lad-
ing and other related matters, nor does
it include an agreement that prohibits
the agent from entering into similar
agreements with other carriers.

(b) A husbanding agreement is ex-
empt from the filing requirements of
the Act and of this part.

(c) The filing fee for such agreements
is described in § 572.401(f).

[49 FR 45351, Nov. 15, 1984 as amended at 49
FR 48927, Dec. 17, 1984; 59 FR 63908, Dec. 12,
1994; 61 FR 11574, Mar. 21, 1996]

§ 572.304 Agency agreements—exemp-
tion.

(a) An agency agreement is an agree-
ment between a principal and an agent
both of which are subject to the Act,
which provides for the agent’s solicita-
tion and booking of cargoes and sign-
ing contracts of affreightment and bills
of lading on behalf of an ocean common
carrier. Such an agreement may or
may not also include husbanding serv-
ice functions and other functions inci-
dental to the performance of duties by
agents, including processing of claims,
maintenance of a container equipment
inventory control system, collection
and remittance of freight and reporting
functions.

(b) An agency agreement between
persons subject to the Act is exempt

from the filing requirements of the Act
and of this part, except those: (1)
Where a common carrier is to be the
agent for a competing carrier in the
same trade; or (2) which permit an
agent to enter into similar agreements
with more than one carrier in a trade.

(c) The filing fee for such agreements
is described in § 572.401(f).

[49 FR 45351, Nov. 15, 1984 as amended at 59
FR 63908, Dec. 12, 1994; 61 FR 11574, Mar. 21,
1996]

§ 572.305 Equipment interchange
agreements—exemption.

(a) An equipment interchange agree-
ment is an agreement between two or
more ocean common carriers for (1) the
exchange of empty containers, chassis,
empty LASH/SEABEE barges, and re-
lated equipment; and (2) the transpor-
tation of the equipment as required,
payment therefor, management of the
logistics of transferring, handling and
positioning equipment, its use by the
receiving carrier, its repair and main-
tenance, damages thereto, and liability
incidental to the interchange of equip-
ment.

(b) An equipment interchange agree-
ment is exempt from the filing require-
ments of the Act and of this part.

(c) The filing fee for such agreements
is described in § 572.401(f).

[49 FR 45351, Nov. 15, 1984 as amended at 59
FR 63908, Dec. 12, 1994; 61 FR 11574, Mar. 21,
1996]

§ 572.306 Non-exclusive transshipment
agreements—exemption.

(a) A nonexclusive transshipment
agreement is an agreement by which
one ocean common carrier serving a
port of origin by direct vessel call and
another such carrier serving a port of
destination by direct vessel call pro-
vide transportation between such ports
via an intermediate port served by di-
rect vessel call of both such carriers
and at which cargo will be transferred
from one to the other and which agree-
ment does not: (1) Prohibit either car-
rier from entering into similar agree-
ments with other carriers; (2) guaran-
tee any particular volume of traffic or
available capacity; or (3) provide for
the discussion or fixing of rates for the
account of the cargo interests, condi-
tions of service or other tariff matters
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other than the tariff description of the
service offered as being by means of
transshipment, the port of trans-
shipment and the participation of the
nonpublishing carrier.

(b) A non–exclusive transshipment
agreement is exempt from the filing re-
quirements of the Act and of this part,
provided that the tariff provisions set
forth in paragraph (c) of this section
and the content requirements of para-
graph (d) of this section are met.

(c) The applicable tariff or tariffs
shall provide:

(1) The through rate;
(2) The routings (origin, trans-

shipment and destination ports); addi-
tional charges, if any (i.e. port arbi-
trary and/or additional transshipment
charges); and participating carriers;
and

(3) A tariff provision substantially as
follows:

The rules, regulations, and rates in this
tariff apply to all transshipment arrange-
ments between the publishing carrier or car-
riers and the participating, connecting or
feeder carrier. Every participating connect-
ing or feeder carrier which is a party to
transshipment arrangements has agreed to
observe the rules, regulations, rates, and
routings established herein as evidenced by a
connecting carrier agreement between the
parties.

(d) Nonexclusive transshipment
agreements must contain the entire ar-
rangement between the parties, must
contain a declaration of the nonexclu-
sive character of the arrangement and
may provide for:

(1) The identification of the parties
and the specification of their respec-
tive roles in the arrangement;

(2) A specification of the governed
cargo;

(3) The specification of responsibility
for the issuance of bills of lading (and
the assumption of common carriage-as-
sociated liabilities) to the cargo inter-
ests;

(4) The specification of the origin,
transshipment and destination ports;

(5) The specification of the governing
tariff(s) and provision for their succes-
sion;

(6) The specification of the particu-
lars of the nonpublishing carrier’s con-
currence/participation in the tariff of
the publishing carrier;

(7) The division of revenues earned as
a consequence of the described car-
riage;

(8) The division of expenses incurred
as a consequence of the described car-
riage;

(9) Termination and/or duration of
the agreement;

(10) Intercarrier indemnification or
provision for intercarrier liabilities
consequential to the contemplated car-
riage and such documentation as may
be necessary to evidence the involved
obligations;

(11) The care, handling and liabilities
for the interchange of such carrier
equipment as may be consequential to
the involved carriage;

(12) Such rationalization of services
as may be necessary to ensure the cost
effective performance of the con-
templated carriage; and

(13) Such agency relationships as
may be necessary to provide for the
pickup and/or delivery of the cargo.

(e) No subject other than as listed in
paragraph (d) of this section may be in-
cluded in exempted nonexclusive trans-
shipment agreements.

(f) The filing fee for such agreements
is described in § 572.401(f).

[49 FR 45351, Nov. 15, 1984 as amended at 49
FR 48927, Dec. 17, 1984; 59 FR 63908, Dec. 12,
1994; 61 FR 11574, Mar. 21, 1996]

§ 572.307 Marine terminal agree-
ments—exemption.

(a) Marine terminal agreement means
an agreement, understanding, or asso-
ciation written or oral (including any
modification, cancellation or appendix)
that applies to future, prospective ac-
tivities between or among the parties
and which relates solely to marine ter-
minal facilities and/or services among
marine terminal operators and among
one or more marine terminal operators
and one or more ocean common car-
riers that completely sets forth the ap-
plicable rates, charges, terms and con-
ditions agreed to by the parties for the
facilities and/or services provided for
under the agreement. The term does
not include a joint venture arrange-
ment among marine terminal operators
to establish a separate, distinct entity
that fixes its own rates and publishes
its own tariff.
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(b) Marine terminal conference agree-
ment means an agreement between or
among two or more marine terminal
operators and/or ocean common car-
riers for the conduct or facilitation of
marine terminal operations in connec-
tion with waterborne common carriage
in the foreign commerce of the United
States and which:

(1)(i) Provides for the fixing of and
adherence to uniform marine terminal
rates, charges, practices and conditions
of service relating to the receipt, han-
dling and/or delivery of passengers or
cargo for all members; and/or

(ii) Provides for the conduct of the
collective administrative affairs of the
group; and

(2) May include the filing of a com-
mon marine terminal tariff in the
name of the group and in which all the
members participate, or, in the event
of multiple tariffs, each member par-
ticipates in at least one such tariff.

(c) Marine terminal discussion agree-
ment means an agreement between or
among two or more marine terminal
operators and/or marine terminal con-
ferences and/or ocean common carriers
solely for the discussion of subjects in-
cluding marine terminal rates, charges,
practices and conditions of service re-
lating to the receipt, handling and/or
delivery of passengers or cargo.

(d) Marine terminal interconference
agreement means an agreement between
or among two or more marine terminal
conference and/or marine terminal dis-
cussion agreements.

(e) All marine terminal agreements,
as defined in § 572.307(a), with the ex-
ception of marine terminal conference,
marine terminal interconference and
marine terminal discussion agreements
as defined in § 572.307 (b), (c) and (d) are
exempt from the waiting period re-
quirements of section 6 of the Shipping
Act of 1984 and part 572 of this chapter
on the condition that they be filed in
the form and manner presently re-
quired by part 572 of this chapter.

(f) Agreements filed for and entitled
to exemption under this paragraph will
be exempted from the waiting period
requirements effective on the date of
their filing with the Commission.

(g) The filing fee for such agreements
is described in § 572.401(f).

[52 FR 18697, May 19, 1987, as amended at 59
FR 63908, Dec. 12, 1994]

§ 572.308 Agreements between or
among wholly-owned subsidiaries
and/or their parent—exemption.

(a) An agreement between or among
wholly-owned subsidiaries and/or their
parent means an agreement under sec-
tion 4 of the 1984 Act between or among
an ocean common carrier or marine
terminal operator subject to the 1984
Act and any one or more ocean com-
mon carriers or marine terminal opera-
tors which are ultimately owned 100
percent by that ocean common carrier
or marine terminal operator, or an
agreement between or among such
wholly-owned carriers or terminal op-
erators.

(b) All agreements between or among
wholly-owned subsidiaries and/or their
parent are exempt from the filing re-
quirements of the 1984 Act and of this
part.

(c) Common carriers are exempt from
section 10(c) of the 1984 Act to the ex-
tent that the concerted activities pro-
scribed by that section result solely
from agreements between or among
wholly-owned subsidiaries and/or their
parent.

(d) All agreements between or among
wholly-owned subsidiaries and/or their
parent are exempt from the require-
ments of § 572.301(f) of this part.

(e) The filing fee for such agreements
is described in § 572.401(f).

[53 FR 11073, Apr. 5, 1988, as amended at 59
FR 63908, Dec. 12, 1994; 61 FR 11574, Mar. 21,
1996]

§ 572.309 Miscellaneous modifications
to agreements—exemptions.

(a) Each of the following types of
modifications to agreements is exempt
from the notice and waiting period re-
quirements of the Act and of this part
provided that such modifications are
filed for informational purposes in the
proper format:

(1) Any modification which cancels
an effective agreement.

(2) Any modification to the following
designated agreement articles:
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(i) Article 3— Parties to the agree-
ment (limited to conference agree-
ments, voluntary ratemaking agree-
ments having no other anticompetitive
authority (e.g., pooling authority or
capacity reduction authority), and dis-
cussion agreements among passenger
vessel operating common carriers
which are open to all ocean common
carriers operating passenger vessels of
a class defined in the agreements and
which do not contain ratemaking, pool-
ing, joint service, sailing or space char-
tering authority).

(ii) Article 6—Officials of the agree-
ment and delegations of authority.

(iii) Article 10—Neutral body policing
(limited to the description of neutral
body authority and procedures related
thereto).

(b) Any modification exempt under
paragraph (a) is effective upon filing.

(c) The filing fee for such agreements
is described in § 572.401(f).

[50 FR 16703, Apr. 29, 1985. Redesignated at 52
FR 18697, May 19, 1987 and 53 FR 11073, Apr.
5, 1988; 54 FR 53322, Dec. 28, 1989; 57 FR 40619,
Sept. 4, 1992; 59 FR 63908, Dec. 12, 1994; 61 FR
11574, Mar. 21, 1996]

§ 572.310 Marine terminal services
agreements—exemption.

(a) Marine terminal services agreement
means an agreement, contract, under-
standing, arrangement or association,
written or oral (including any modi-
fication, cancellation or appendix) be-
tween a marine terminal operator and
an ocean common carrier that applies
to marine terminal services as defined
in 46 CFR 514.2 (including any marine
terminal facilities, as defined in 46
CFR 514.2, which may be provided inci-
dentally to such marine terminal serv-
ices) that are provided to and paid for
by an ocean common carrier. The term
‘‘marine terminal services agreement’’
does not include:

(1) Any agreement which conveys to
the involved carrier any rights to oper-
ate any marine terminal facility by
means of a lease, license, permit, as-
signment, land rental, or similar other
arrangement for the use of marine ter-
minal facilities or property; or

(2) Any agreement (or any modifica-
tion to any agreement) previously filed
with the Commission pursuant to the
Shipping Act of 1984, unless said agree-

ment, together with all previously-
filed modifications, have been formally
withdrawn.

(b) All marine terminal services
agreements as defined in § 572.310(a) are
exempt from the filing and waiting pe-
riod requirements of sections 5 and 6 of
the Shipping Act of 1984 and Part 572 of
this chapter on condition that:

(1) They do not include rates,
charges, rules and regulations which
are determined through a marine ter-
minal conference agreement, as defined
in 46 CFR 572.307(b); and

(2) No antitrust immunity is con-
ferred pursuant to section 7 of the
Shipping Act of 1984, 46 U.S.C. app.
1706, with regard to terminal services
provided to a common carrier by water
under a marine terminal services
agreement which is not filed with the
Commission pursuant to the exemption
provided by § 572.310(b).

(c) The filing fee for such agreements
is described in § 572.401(f).

[57 FR 4583, Feb. 6, 1992, as amended at 59 FR
63908, Dec. 12, 1994; 60 FR 27230, May 23, 1995]

§ 572.311 Marine terminal facilities
agreement—exemption.

(a) Marine terminal facilities agreement
means any agreement between or
among two or more marine terminal
operators, or between one or more ma-
rine terminal operators and one or
more ocean common carriers, to the
extent that the agreement involves
ocean transportation in the foreign
commerce of the United States, which
conveys to any of the involved parties
any rights to operate any marine ter-
minal facility by means of lease, li-
cense, permit, assignment, land rental,
or other similar arrangement for the
use of marine terminal facilities or
property.

(b) All marine terminal facilities
agreements as defined in § 572.311(a) are
exempt from the filing and waiting pe-
riod requirements of sections 5 and 6 of
the Shipping Act of 1984 and this part
572.

(c) Copies of any and all marine ter-
minal facilities agreements currently
in effect shall be provided, by parties
to such agreements, to any requesting
party for a reasonable copying and
mailing fee.
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(d) The filing fee for such agreements
is described in § 572.401(f).

[58 FR 5631, Jan. 22, 1993, as amended at 59
FR 63908, Dec. 12, 1994]

Subpart D—Filing of Agreements

§ 572.401 General requirements.
(a) All agreements (including oral

agreements reduced to writing in ac-
cordance with the Act) subject to this
part and filed with the Commission for
review and disposition pursuant to sec-
tion 6 of the Act, shall be submitted
during regular business hours to the
Secretary, Federal Maritime Commis-
sion, Washington, D.C. 20573. Such fil-
ing shall consist of:

(1) A true copy and 7 additional cop-
ies of the filed agreement;

(2) Where required by this part, an
original and five copies of the com-
pleted Information Form Referenced at
subpart E of this part; and

(3) A letter of transmittal as de-
scribed in paragraph (b) of this section.

(b)(1) A filed agreement, to include
such supporting documents as are sub-
mitted, shall be forwarded to the Com-
mission via a letter of transmittal.

(2) The letter of transmittal shall: (i)
Identify all of the documents being
transmitted including, in the instance
of a modification to an effective agree-
ment, the full name of the effective
agreement, the Commission-assigned
agreement number of the effective
agreement and the revision, page and/
or appendix number of the modifica-
tion being filed; (ii) provide a concise,
succinct summary of the filed agree-
ment or modification separate and
apart from any narrative intended to
provide support for the acceptability of
the agreement or modification; (iii)
clearly provide the typewritten or oth-
erwise imprinted name, position, busi-
ness address and telephone number of
the forwarding party; and, (iv) be
signed in the original by the forward-
ing party or on the forwarding party’s
behalf by an authorized employee or
agent of the forwarding party.

(3) To facilitate the timely and accu-
rate publication of the FEDERAL REG-
ISTER Notice, the letter of transmittal
shall also provide a current list of the
agreement’s participants where such

information is not provided elsewhere
in the transmitted documents.

(c) Any agreement which does not
meet the filing requirements of this
section, including any applicable Infor-
mation Form requirements, shall be re-
jected in accordance with § 572.601.

(d) Assessment agreements shall be
filed and shall be effective upon filing.

(e) Parties to agreements with expi-
ration dates shall file any modification
seeking renewal for a specific term or
elimination of a termination date in
sufficient time to accommodate the
waiting period required under the Act.

(f) Agreement filings for Commission
action requiring an Information Form
and review by the Commission shall be
accompanied by remittance of a $1,666
filing fee; agreement filings for Com-
mission action not requiring an Infor-
mation Form, but requiring review by
the Commission, shall be accompanied
by remittance of a $841 filing fee;
agreement filings reviewed under dele-
gated authority shall be accompanied
by remittance of a $391 filing fee; and
agreement filings for terminal and car-
rier exempt agreements shall be ac-
companied by remittance of a $131 fil-
ing fee.

[49 FR 45351, Nov. 15, 1984, as amended at 57
FR 40619, Sept. 4, 1992; 59 FR 63908, Dec. 12,
1994; 61 FR 11574, Mar. 21, 1996; 63 FR 50537,
Sept. 22, 1998]

EFFECTIVE DATE NOTE: At 63 FR 50537,
Sept. 22, 1998, § 572.401(f) was revised, effec-
tive Nov. 2, 1998. For the convenience of the
user, the superseded text is set forth as fol-
lows:

§ 572.401 General requirements.

* * * * *

(f) Agreement filings for Commission ac-
tion requiring an Information Form and re-
view by the Commission shall be accom-
panied by remittance of a $1,402 filing fee;
agreement filings for Commission action not
requiring an Information Form, but requir-
ing review by the Commission, shall be ac-
companied by remittance of a $695 filing fee;
agreement filings reviewed under delegated
authority shall be accompanied by remit-
tance of a $353 filing fee; and agreement fil-
ings for terminal and carrier exempt agree-
ments shall be accompanied by remittance of
a $120 filing fee.
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§ 572.402 Form of agreements.

The requirements of this section
apply to all agreements except for can-
cellations, marine terminal agree-
ments, and assessment agreements.

(a) Agreements shall be clearly and
legibly typewritten on one side only of
81⁄2 inch by 11 inch durable white loose-
leaf paper, providing a margin of not
less than three-quarters of an inch on
all edges.

(b) The first page of every agreement
or appendix shall be the Title Page and
shall include:

(1) The name in which the agreement
holds out service, or, in the absence of
such a holding out, the full name of the
agreement;

(2) Once assigned, the Commission-
assigned agreement number;

(3) The generic classification of the
agreement in conformity with the defi-
nitions in § 572.104;

(4) The date on which the entire
agreement was last republished in ac-
cordance with § 572.403(g); and

(5) If applicable, the currently effec-
tive expiration date of the agreement
and/or any specific provision thereof.

(c) Each agreement page (including
modifications and appendices) shall be
identified by printing the agreement
name (as shown on the agreement Title
Page) and, once assigned, the applica-
ble Commission-assigned agreement
number at the top of each page.

(d) Each agreement and/or modifica-
tion filed will be accompanied by a sep-
arate signature page, appended as the
last page of the item, which is signed
in the original by each of the parties
personally or by an authorized rep-
resentative, indicating immediately
below each signature, the typewritten
full name of the signing party and his
or her position, including organiza-
tional affiliation.

(e) The body of the agreement shall
contain:

(1) Immediately following the Title
Page, a Table of Contents providing for
the location of all agreement provi-
sions.

(2) Following the Table of Contents,
the body of the agreement setting forth
the operative provisions of the agree-
ment in the order prescribed by
§§ 572.403 and 572.404. Any additional

material/provisions shall be set forth
as consecutively numbered articles.

(f) Any nonsubstantive provisions, as
defined in § 572.302, may be separated
from the main body of the agreement
text by the inclusion of an appendix to
the agreement. Additional provisions
which are permitted to be included in
an appendix are referred to in
§§ 572.403(b)(3), 572.403(b)(6) and
572.404(a)(1). Such appendices must
comply with the format requirements
of paragraphs (a) and (c) of this sec-
tion. Such appendices are to be serial-
ized alphabetically with the first such
appendix being designated on its first
page as appendix A.

(g) All pages subsequent to the Title
Page shall be numbered in the upper
right-hand corner. At the option of the
parties, the numbering of the pages
may start with the first page following
the Title Page as Page No. 1 and con-
tinue consecutively thereafter; or, in
the alternative, the pages containing
the Table of Contents may be dis-
cretely numbered using consecutive
Roman numerals with all pages subse-
quent to the Table of Contents being
consecutively numbered beginning
with Page No. 1. In either event, the
first edition of any one page shall be
designated in the upper right-hand cor-
ner as Original Page No. ——.

[49 FR 45351, Nov. 15, 1984; 49 FR 48928, Dec.
17, 1984; 57 FR 40619, Sept. 4, 1992; 61 FR 11575,
Mar. 21, 1996]

§ 572.403 Agreement provisions—orga-
nization.

(a) All agreements, except for can-
cellations, marine terminal agree-
ments, and assessment agreements,
shall be organized and shall include the
content as provided by this section.
The article numbers hereinafter enu-
merated are reserved for their particu-
lar respective provision or authority as
indicated in this section and § 572.404
and may not be used for any other sub-
ject or purpose nor may the specified
subject matter appear elsewhere in the
agreement except as herein provided.
In the instance of a legitimately inap-
plicable provision, the article number
and title are to be included in the text
followed by the word, ‘‘None’’.

(b) All agreements shall organize and
number the following articles in the
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following order and shall observe the
guidelines as to content as provided in
this section. Additional articles re-
quired to definitively express the com-
plete understanding between the par-
ties to the agreement and not other-
wise incorporated in appendices to the
agreement shall immediately follow
the articles enumerated in this subpart
(and, where applicable, in § 572.404) and
shall be numbered consecutively, com-
mencing with Article 14.

(1) Article 1—Full name of the agree-
ment.

(2) Article 2—Purpose of the agreement.
(3) Article 3—Parties to the agreement.

List the current parties to the agree-
ment to include for each participant:
(i) the full legal name of the party to
include any FMC-assigned agreement
number associated with that name; and
(ii) the address of its principal office
(to the exclusion of the address of any
agent or representative not an em-
ployee of the participating carrier or
association). In the alternative to pub-
lishing the membership of the agree-
ment in Article 3, the membership may
be published in a designated appendix
to the agreement and the designated
appendix indicated by cross reference
in Article 3.

(4) Article 4—Geographic scope of the
agreement. State the ports or port
ranges to which the agreement applies
and any inland points or areas to which
it also applies with respect to the exer-
cise of the collective activities con-
templated and authorized in the agree-
ment.

(5) Article 5—Overview of agreement au-
thority. State the authorities, as set
forth in § 572.201 of this part, intended
to be collectively exercised under the
auspices of the agreement. To the ex-
tent that the summary provided does
not represent the full arrangement be-
tween the parties, additional articles
or appendices of the parties’ own des-
ignation and subsequent to these enu-
merated articles will be required to
provide the specification of the author-
ity to be exercised and the mechanics
of that exercise. Article 5 is not nec-
essarily definitive of the authority
that the parties may collectively exer-
cise pursuant to the agreement and
parties may rely on the contents of the

entire agreement as authority for their
activities.

(6) Article 6—Officials of the agreement
and delegations of authority. Specify, by
organizational title, the administra-
tive and executive officials determined
by the parties to the agreement to be
responsible for designated affairs of the
agreement and the respective duties
and authorities delegated to those offi-
cials. At a minimum, specify: (i) The
officials with authority to file agree-
ments and agreement modifications
and to submit associated supporting
materials or with authority to delegate
such authority; and, (ii) a statement as
to any designated U.S. representative
of the agreement required by this chap-
ter. Where convenient, the contents of
this article may be published in a des-
ignated appendix to the agreement and
the designated appendix indicated by
cross reference in Article 6.

(7) Article 7—Membership, withdrawal,
readmission and expulsion. Specify the
terms and conditions for admission,
withdrawal, readmission and expulsion
to or from membership in the agree-
ment, including membership fees, re-
fundable deposits and other fees or
charges associated with membership.
Two-party agreements which do not in-
volve any form of rate, charge or tariff
determination or publication authority
and which do not otherwise have any
conditions of agreement participation
other than the commitment of the
physical resources of the respective
parties are relieved of the require-
ments of this subparagraph. In such a
case, the article number and name
shall be designated as provided in para-
graphs (a) and (b)(1) of this section.

(8) Article 8—Voting. Specify the pro-
cedures, including quorum require-
ments, by which the agreement mem-
bership exercises its collective author-
ity to choose, endorse, decide the dis-
position of, defeat, or authorize any
particular matter, issue or activity.

(9) Article 9—Duration and termination
of the agreement. Specify, where appli-
cable, the date on which the agreement
terminates and describe the procedures
to be followed to terminate the agree-
ment.

[49 FR 45351, Nov. 15, 1984; 49 FR 48928, Dec.
17, 1984. Redesignated and amended at 61 FR
11575, Mar. 21, 1996]
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§ 572.404 Organization of conference
and interconference agreements.

(a) Each conference agreement in ad-
dition to Articles 1 through 9 contained
in § 572.403, and such other matters as
may be necessary to express the full
understanding of the parties, shall in-
clude the following articles organized
and including the content as provided
in this section:

(1) Article 10—Neutral body policing.
State that, at the request of any mem-
ber, the conference shall engage the
services of an independent neutral body
to fully police the obligations of the
conference and its members. Include a
description of any such neutral body
authority and procedures related there-
to. In the alternative to publishing the
neutral body and procedures descrip-
tion in Article 10, the description may
be published in a designated appendix
to the agreement and the designated
appendix indicated by cross reference
in Article 10.

(2) Article 11—Prohibited acts. State af-
firmatively that the conference shall
not engage in conduct prohibited by
section 10(c)(1) or 10(c)(3) of the Act.

(3) Article 12—Consultation: Shippers’
requests and complaints. Specify the pro-
cedures for consultation with shippers
and for handling shippers’ requests and
complaints.

(4) Article 13—Independent action.
The regulations for independent ac-

tion are contained in section 572.801.
(5) Article 14—Service contracts.
The regulations for service contracts

are contained in section 572.802.
(b)(1) Each interconference agree-

ment, in addition to Articles 1 through
9 contained in § 572.403, and Articles 10,
11, and 12 contained in paragraph (a) of
this section, shall include the following
article: Article 13—Independent Action
which specifies the independent action
procedures of the agreement.

(2) Each agreement between carriers
not members of the same conference
must provide the right of independent
action for each carrier.

(3) Each agreement between con-
ferences must provide the right of inde-
pendent action for each conference.

[49 FR 45351, Nov. 15, 1984, as amended at 53
FR 7528, Mar. 9, 1988; 57 FR 54531, Nov. 19,
1992. Redesignated and amended at 61 FR
11575, Mar. 21, 1996]

§ 572.405 Modifications of agreements.
The requirements of this section

apply to all agreements except for ma-
rine terminal agreements and assess-
ment agreements.

(a) Agreement modifications shall be:
filed in accordance with the provisions
of 572.401 and in the format specified in
572.402; with the content and organiza-
tion specified in 572.403 and 572.404 and
in accordance with this section.

(b) Agreement modifications shall be
made by reprinting the entire page on
which the matter being changed is pub-
lished. Such modified pages shall be
designated as revised pages and shall
publish in the upper right-hand corner
of the new page the consecutive de-
nomination of the revision, e.g., 1st Re-
vised Page 5.

(c) If a modification exceeds the page
being modified and the parties do not
wish to modify the entire agreement,
the additional material may be pub-
lished on an original page, designated
with the same number as the page
being modified and with an alphabet-
ical suffix, i.e. Original Page 5a.

(d) The language being modified shall
be indicated on the page filed as fol-
lows:

(1) Language being deleted or super-
seded shall be struck through; and,

(2) New and initial or replacement
language shall immediately follow the
language being superseded and be un-
derlined.

(3) As an alternative to publishing
such indications of change on the filed
page, the filed page may be submitted
devoid of such indications if the filing
is accompanied by a page, submitted
for information/illustration only, set-
ting forth the proposed modifications
in accordance with the format pre-
scribed in paragraphs (d) (1) and (2) of
this section.

(e) When a revised or new page is re-
vised, or the entire agreement is re-
issued, the change indications in para-
graphs (d)(1) and (d)(2) of this section
are to be deleted from the republished
pages.

(f) If a modification requires the relo-
cation of the provisions of the agree-
ment, such modification shall be ac-
companied by a revised Table of Con-
tents page which shall report the new
location of the agreement’s provisions.
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(g)(1) In the instance of an agreement
which publishes the indications of
modifications, specified in paragraph
(d) of this section on the filed agree-
ment page itself, then, not later than
two years after the last modification to
the agreement, the entire agreement
shall be republished incorporating such
modifications as have been made and
shall supersede the previous edition of
the agreement.

(2) Such republished agreement will
be filed with the Commission in ac-
cordance with the filing (except as pro-
vided in paragraph (g)(3) of this sec-
tion), format and content requirements
of this part and shall contain nothing
other than the previously effective lan-
guage and such nonsubstantive modi-
fications as are necessary to accom-
plish the republication.

(3) The filing of a republished agree-
ment, as described in paragraph (g)(2)
of this section, may be accomplished
by filing only an executed original true
copy. No Information Form require-
ments apply to the filing of a repub-
lished agreement.

[49 FR 45351, Nov. 15, 1984. Redesignated and
amended at 61 FR 11575, Mar. 21, 1996]

§ 572.406 Application for waiver.

(a) Upon showing of good cause, the
Commission may waive the require-
ments of §§ 572.401, 572.402, 572.403,
572.404 and 572.405.

(b) Requests for such a waiver shall
be submitted in advance of the filing of
the agreement to which the requested
waiver would apply and shall state:

(1) The specific provisions from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief; and

(3) Why granting the requested waiv-
er will not substantially impair effec-
tive regulation of the agreement.

[61 FR 11575, Mar. 21, 1996]

§ 572.407 Complete and definite agree-
ments.

(a) Any agreement required to be
filed by the Act and this part shall be
the complete agreement among the
parties and shall specify in detail the
substance of the understanding of the
parties.

(b) Except as provided in paragraph
(c) of this section, agreement clauses
which contemplate a further agree-
ment or give the parties authority to
discuss and/or negotiate a further
agreement, the terms of which are not
fully set forth in the enabling agree-
ment, will be permitted only if the ena-
bling agreement indicates that any
such further agreement cannot go into
effect unless filed and effective under
the Act.

(c) Further specific agreements or
understandings which are established
pursuant to express enabling authority
in an agreement are considered inter-
stitial implementation and are per-
mitted without further filing under
section 5 of the Act only if the further
agreement concerns routine oper-
ational or administrative matters, in-
cluding the establishment of tariff
rates, rules, and regulations.

[49 FR 45351, Nov. 15, 1984. Redesignated at 61
FR 11575, Mar. 21, 1996]

Subpart E—Information Form
Requirements

SOURCE: 61 FR 11575, Mar. 21, 1996, unless
otherwise noted.

§ 572.501 General requirements.

(a) Certain agreements must be ac-
companied, upon their initial filing,
with an Information Form setting
forth information and data on the fil-
ing parties’ prior cargo carryings, reve-
nue results and port service patterns.

(b) The filing parties to an agreement
subject to this subpart shall complete
and submit an original and five copies
of the applicable Information Form at
the time the agreement is filed. Copies
of the applicable Form may be ob-
tained at the Office of the Secretary or
by writing to the Secretary of the
Commission.

(c) A complete response in accord-
ance with the instructions on the In-
formation Form shall be supplied to
each item. Whenever the party answer-
ing a particular part is unable to sup-
ply a complete response, that party
shall provide either estimated data
(with an explanation of why precise
data are not available) or a detailed
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statement of reasons for noncompli-
ance and the efforts made to obtain the
required information.

(d) The Information Form for a par-
ticular agreement may be supple-
mented with any other information or
documentary material.

(e) The Information Form and any
additional information submitted in
conjunction with the filing of a par-
ticular agreement shall not be dis-
closed except as provided in § 572.608.

§ 572.502 Subject agreements.
Agreements subject to this subpart

are divided into two classes, Class A/B
and Class C. When used in this subpart:

(a) Class A/B agreement means an
agreement that is one or more of the
following:

(1) A rate agreement as defined in
§ 572.104(aa) and § 572.104(bb);

(2) A joint service agreement as de-
fined in § 572.104(o);

(3) A pooling agreement as defined in
§ 572.104(y);

(4) An agreement authorizing discus-
sion or exchange of data on vessel-oper-
ating costs as defined in § 572.104(kk);
or

(5) An agreement authorizing regula-
tion or discussion of service contracts
as defined in § 572.104(dd).

(b) Class C agreement means an
agreement that is one or more of the
following:

(1) A sailing agreement as defined in
§ 572.104(cc); or

(2) A space charter agreement as de-
fined in § 572.104(hh).

§ 572.503 Information form for Class A/
B agreements.

The Information Form for Class A/B
agreements, with accompanying in-
structions that are intended to facili-
tate the completion of the Form, is set
forth in appendix A of this part.

The instructions should be read in
conjunction with the Shipping Act of
1984 and with this part 572.

§ 572.504 Information form for Class C
agreements.

The Information Form for Class C
agreements, with accompanying in-
structions that are intended to facili-
tate the completion of the Form, is set
forth in appendix B of this part. The

explanation and instructions should be
read in conjunction with the Shipping
Act of 1984 and 46 CFR part 572.

§ 572.505 Application for waiver.

(a) Upon a showing of good cause, the
Commission may waive any part of the
information form requirements of
§ 572.503 or § 572.504.

(b) A request for such a waiver must
be approved in advance of the filing of
the information form to which the re-
quested waiver would apply. The Com-
mission will take into account the
presence or absence of shipper com-
plaints in considering an application
for a waiver. Requests for a waiver
shall state:

(1) The specific requirements from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief; and

(3) Why granting the requested waiv-
er will not substantially impair effec-
tive regulation of the agreement, ei-
ther during pre-implementation review
or during post-implementation mon-
itoring.

Subpart F—Action on Agreements

§ 572.601 Preliminary review—rejec-
tion of agreements.

(a) The Commission shall make a
preliminary review of each filed agree-
ment to determine whether the agree-
ment is in compliance with the filing
requirements of the Act and this part
and, where applicable, whether the ac-
companying Information Form is com-
plete or, where not complete, whether
the deficiency is adequately explained
or is excused by a waiver granted by
the Commission under § 572.505.

(b)(1) The Commission shall reject
any agreement that otherwise fails to
comply with the filing and Information
Form requirements of the Act and this
part. The Commission shall notify in
writing the person filing the agreement
of the reason for rejection of the agree-
ment. The entire filing, including the
agreement, the Information Form and
any other information or documents
submitted, shall be returned to the fil-
ing party.

VerDate 18-FEB-99 08:32 Feb 20, 1999 Jkt 179186 PO 00000 Frm 00250 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\179186T.XXX pfrm07 PsN: 179186T



255

Federal Maritime Commission § 572.605

(2) Should the agreement be refiled,
the full waiting period must be ob-
served.

[49 FR 45351, Nov. 15, 1984, as amended at 61
FR 11576, Mar. 21, 1996]

§ 572.602 Federal Register notice.
(a) With the exception of marine ter-

minal facilities agreements, as defined
in § 572.311(a), a notice of any filed
agreement which is not rejected pursu-
ant to § 572.601 will be transmitted to
the FEDERAL REGISTER within seven
days of the date of filing.

(b) The notice will include:
(1) A short title for the agreement;
(2) The identity of the parties to the

agreement and the filing party;
(3) The Federal Maritime Commis-

sion agreement number;
(4) A concise summary of the agree-

ment’s contents;
(5) A statement that the agreement

is available for inspection at the Com-
mission’s offices; and

(6) The final date for filing comments
regarding the agreement.

[49 FR 45351, Nov. 15, 1984, as amended at 58
FR 5631, Jan. 22, 1993]

§ 572.603 Comment.
(a) Persons may file with the Sec-

retary written comments regarding a
filed agreement. Such comments will
be submitted in an original and ten (10)
copies and are not subject to any limi-
tations except the time limits provided
in the FEDERAL REGISTER notice. Late-
filed comments will be received only by
leave of the Commission and only upon
a showing of good cause. If requested,
comments and any accompanying ma-
terial shall be accorded confidential
treatment to the fullest extent per-
mitted by law. Such requests must in-
clude a statement of legal basis for
confidential treatment including the
citation of appropriate statutory au-
thority. Where a determination is
made to disclose all or a portion of a
comment, notwithstanding a request
for confidentiality, the party request-
ing confidentiality will be notified
prior to disclosure.

(b) The filing of a comment does not
entitle a person to: (1) reply to the
comment by the Commission; (2) the
institution of any Commission or court

proceeding; (3) discussion of the com-
ment in any Commission or court pro-
ceeding concerning the filed agree-
ment; or (4) participation in any pro-
ceeding which may be instituted.

[49 FR 45351, Nov. 15, 1984, as amended at 57
FR 40619, Sept. 4, 1992]

§ 572.604 Waiting period.
(a) The waiting period before an

agreement becomes effective shall
commence on the date that an agree-
ment is filed with the Commission.

(b) Unless suspended by a request for
additional information or extended by
court order, the waiting period termi-
nates and an agreement becomes effec-
tive on the latter of the 45th day after
the filing of the agreement with the
Commission or on the 30th day after
publication of notice of the filing in
the FEDERAL REGISTER.

(c) The waiting period is suspended
on the date when the Commission, ei-
ther orally or in writing, requests addi-
tional information or documentary ma-
terials pursuant to section 6(d) of the
Act. The waiting period resumes on the
date of receipt of the additional mate-
rial or of a statement of the reasons for
noncompliance, and the agreement be-
comes effective in 45 days unless the
waiting period is further extended by
court order.

§ 572.605 Requests for expedited ap-
proval.

(a) Upon written request of the filing
party, the Commission may shorten
the review period. Accompanying the
request, the filing party should provide
a full explanation, with reference to
specific facts and circumstances, of the
necessity for a shortened waiting pe-
riod. If the Commission decides to ap-
prove an abbreviated waiting period,
the term will be decided after consider-
ation of the parties’ needs and the
Commission’s ability to perform its re-
view functions under a reduced time
schedule. In no event, however, may
the period be shortened to less than
fourteen days after the publication of
the notice of the filing of the agree-
ment in the FEDERAL REGISTER. When a
request for expedited approval is de-
nied by the Commission, the normal
waiting period specified in § 572.604 will
apply. Such expedition will not be
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granted routinely and will be granted
only in exceptional circumstances
which include but are not limited to:
the impending expiration of the agree-
ment; operational urgency; Federal or
State imposed time limitations; or
other reasons which, in the Commis-
sion’s discretion, constitute grounds
for granting the request.

(b) A request for expedited approval
will be considered for an agreement
whose waiting period has resumed after
having been suspended by a request for
additional information.

[49 FR 45351, Nov. 15, 1984, as amended at 50
FR 16704, Apr. 29, 1985]

§ 572.606 Requests for additional infor-
mation.

(a) The Commission may request
from the filing party any additional in-
formation and documentary material
necessary to complete the statutory re-
view required by section 6 of the Act.
The request shall be made prior to the
expiration of the waiting period. All
additional information and documen-
tary material shall be submitted to the
Director, Bureau of Economics and
Agreement Analysis, Federal Maritime
Commission, Washington, DC 20573. If
the request is not fully complied with,
a statement of reasons for noncompli-
ance shall be provided for each item or
portion of such request which is not
fully answered.

(b) Where the Commission has made
a request for additional information
material, the agreement’s effective
date is 45 days after receipt of the addi-
tional material. In the event all mate-
rial is not submitted, the agreement’s
effective date will be 45 days after re-
ceipt of both the documents and infor-
mation which are submitted, if any,
and the statement indicating the rea-
sons for noncompliance. The Commis-
sion may, upon notice to the Attorney
General, and pursuant to sections 6(i)
and 6(k) of the Act, request the United
States District Court for the District
of Columbia to further extend the
agreement’s effective date until there
has been substantial compliance.

(c) A request for additional informa-
tion may be made orally or in writing.
In the case of an oral request, a written
confirmation of the request shall be

mailed to the filing party within seven
days of the communication.

(d) The party upon whom a request
for additional information is made will
have a reasonable time to respond, as
specified by the Commission. The test
of reasonableness shall be based on the
particular circumstances of the request
and shall be determined on a case-by-
case basis.

(e) Notice that a request for addi-
tional information has been made will
be published by the Commission and
served on commenting parties. Such
notice will indicate only that a request
has been made and will not specify
what information is being sought.
Within fifteen (15) days following serv-
ice of the notice, further comments on
the agreement may be filed.

[49 FR 45351, Nov. 15, 1984, as amended at 59
FR 67230, Dec. 29, 1994]

§ 572.607 Failure to comply with re-
quests for additional information.

(a) A failure to comply with a request
for additional information results when
a person filing an agreement, or an of-
ficer, director, partner, agent, or em-
ployee thereof fails to substantially re-
spond to the request or does not file a
satisfactory statement of reasons for
noncompliance. An adequate response
is one which directly addresses the
Commission’s request. When a response
is not received by the Commission
within a specified time, failure to com-
ply will have occurred.

(b) The Commission may, pursuant to
section 6(i) of the Act, request relief
from the United States District Court
for the District of Columbia when it
considers that there has been a failure
to substantially comply with a request
for additional information. The Com-
mission may request that the court:

(1) Order compliance with the re-
quest; and

(2) At its discretion, grant other eq-
uitable relief which under the cir-
cumstances seems necessary or appro-
priate.

(c) Where there has been a failure to
substantially comply, section 6(i)(2) of
the Act provides that the court shall
extend the review period until there
has been substantial compliance.
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§ 572.608 Confidentiality of submitted
material.

(a) Except for an agreement filed
under section 5 of the Act, all informa-
tion submitted to the Commission by
the filing party will be exempt from
disclosure under 5 U.S.C. 552. Included
in this disclosure exemption is infor-
mation provided in the Information
Form, voluntary submission of addi-
tional information, reasons for non-
compliance, and replies to requests for
additional information.

(b) Information which is confidential
pursuant to paragraph (a) of this sec-
tion may be disclosed, however, to the
extent:

(1) It is relevant to an administrative
or judicial action or proceeding; or

(2) It is disclosed to either body of
Congress or to a duly authorized com-
mittee or subcommittee of Congress.

(c) Parties may voluntarily disclose
or make information publicly avail-
able. If parties elect to disclose infor-
mation they shall promptly inform the
Commission.

[49 FR 45351, Nov. 15, 1984, as amended at 61
FR 11576, Mar. 21, 1996]

§ 572.609 Negotiations.
At any time after the filing of an

agreement and prior to the conclusion
of judicial injunctive proceedings, the
filing party or an authorized represent-
ative may submit additional factual or
legal support for an agreement or may
propose modifications of an agreement.
Such negotiations between Commis-
sion personnel and filing parties may
continue during the pendency of in-
junctive proceedings. Shippers, other
government departments or agencies,
and other third parties may not par-
ticipate in negotiations.

Subpart G—Reporting and Record
Retention Requirements

§ 572.701 General requirements.
(a) Certain agreements are required

to submit quarterly Monitoring Re-
ports on an ongoing basis for as long as
they remain in effect, setting forth in-
formation and data on the agreement
member lines’ cargo carryings, revenue
results and port service patterns under
the agreement.

(b) Certain agreements are required
to submit minutes of their meetings
for as long as they remain in effect.

(c) Joint Services. For purposes of the
requirements of this Subpart, a joint
service filing its own Monitoring Re-
port shall file as one carrier. If a joint
service is a party to another agreement
that is otherwise subject to the re-
quirements of this Subpart, the joint
service shall be treated as one member
of that agreement for purposes of that
agreement’s Monitoring Reports.

(d) Address. Monitoring Reports and
minutes required by this subpart
should be addressed to the Commission
as follows: Director, Bureau of Eco-
nomics and Agreement Analysis, Fed-
eral Maritime Commission, Washing-
ton, DC 20573–0001. Copies of the appli-
cable Monitoring Report form may be
obtained from the Bureau of Economics
and Agreement Analysis. The lower,
left-hand corner of the envelope in
which each Monitoring Report or set of
minutes is forwarded should indicate
the nature of its contents and the re-
lated agreement number. For example:
‘‘Monitoring Report, Agreement 5000’’
or ‘‘Minutes, Agreement 5000.’’

(e) Electronic filing. Reports and min-
utes required to be filed by this subpart
may be filed by electronic transmission
in lieu of hard copy. Detailed informa-
tion on electronic transmission is
available from the Commission’s Bu-
reau of Economics and Agreement
Analysis. Certification and signature
requirements of this subpart can be
met on electronic transmissions
through use of a pre-assigned Personal
Identification Number (PIN) obtained
from the Commission. PINs can be ob-
tained by submission by an official of
the filing party of a statement to the
Commission agreeing that inclusion of
the PIN in the transmission con-
stitutes the signature of the official.
Only one PIN will be issued for each
agreement. Where a filing party has
more than one official authorized to
file minutes or reports, each additional
official must submit such a statement
countersigned by the principal official
of the filing party. Each filing official
will be issued a unique password. A PIN
or designation of authorized filing offi-
cials may be canceled or changed at
any time upon the written request of
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the principal official of the filing
party. Direct electronic transmission
filings may be made at any time except
between the hours of 8:30 a.m. and 2:00
p.m. Eastern time on Commission busi-
ness days.

(f) Time for filing. Monitoring Reports
shall be filed within 75 days of the end
of each calendar quarter. Other docu-
ments shall be filed within 30 days of
the end of a quarter-year, a meeting, or
the receipt of a request for documents.

(g) A complete response in accord-
ance with the instructions on the ap-
plicable Monitoring Report shall be
supplied to each item. Whenever the
party answering a particular part is
unable to supply a complete response,
that party shall provide either esti-
mated data (with an explanation of
why precise data are not available) or a
detailed statement of reasons for non-
compliance and the efforts made to ob-
tain the required information.

(h) A Monitoring Report for a par-
ticular agreement may be supple-
mented with any other information or
documentary material.

(i) Confidentiality. (1) The Monitoring
Reports, minutes, and any other addi-
tional information submitted for a par-
ticular agreement will be exempt from
disclosure under 5 U.S.C. 552, except to
the extent:

(i) It is relevant to an administrative
or judicial action or proceeding; or

(ii) It is disclosed to either body of
Congress or to a duly authorized com-
mittee or subcommittee of Congress.

(2) Parties may voluntarily disclose
or make Monitoring Reports, minutes
or any other additional information
publicly available. The Commission
must be promptly informed of any such
voluntary disclosure.

[49 FR 45431, Nov. 15, 1984, as amended at 59
FR 67231, Dec. 29, 1994; 61 FR 11576, Mar. 21,
1996; 61 FR 40530, Aug. 5, 1996]

§ 572.702 Agreements subject to Mon-
itoring Report requirements.

(a) Agreements subject to the Mon-
itoring Report requirements of this
subpart are divided into three classes,
Class A, Class B and Class C. When
used in this subpart:

(1) Class A agreement means an agree-
ment that is subject to the definition
set forth in § 572.502(a) and has market

shares of 50 percent or more in half or
more of its sub-trades.

(2) Class B agreement means an agree-
ment that is subject to the definition
set forth in § 572.502(a) but does not
have market shares of 50 percent or
more in half or more of its sub-trades.

(b) Classification of an agreement as
‘‘Class A’’ or ‘‘Class B’’ for purposes of
its reporting obligations under this
subpart shall be done by the Bureau of
Economics and Agreement Analysis,
based in the first instance on the mar-
ket share data reported on the agree-
ment’s Information Form pursuant to
§ 572.503, or on similar data otherwise
obtained. Thereafter, before the begin-
ning of each calendar year, the Bureau
of Economics and Agreement Analysis
shall determine whether the agreement
should be classified as ‘‘Class A’’ or
‘‘Class B’’ for that year, based on the
market share data reported on the
agreement’s quarterly Monitoring Re-
port for the previous second quarter
(April–June).

(c) Class C agreement means an agree-
ment that is subject to the definition
set forth in § 572.502(b).

[61 FR 11576, Mar. 21, 1996, as amended at 61
FR 40531, Aug. 5, 1996]

§ 572.703 Monitoring report for Class A
agreements.

The Monitoring Report form for
Class A agreements, with accompany-
ing instructions that are intended to
facilitate the completion of the Report,
is set forth in appendix C of this part.
The instructions should be read in con-
junction with the Shipping Act of 1984
and with 46 CFR part 572.

[61 FR 11577, Mar. 21, 1996]

§ 572.704 Monitoring report for Class B
agreements.

The Monitoring Report form for
Class B agreements, with accompany-
ing instructions that are intended to
facilitate the completion of the Report,
is set forth in appendix D of this part.
The instructions should be read in con-
junction with the Shipping Act of 1984
and with 46 CFR part 572.

[61 FR 11577, Mar. 21, 1996]
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§ 572.705 Monitoring report for Class C
agreements.

The Monitoring Report form for
Class C agreements, with accompany-
ing instructions that are intended to
facilitate the completion of the Report,
is set forth in appendix E of this part.
The explanation and instructions
should be read in conjunction with the
Shipping Act of 1984 and 46 CFR part
572.

[61 FR 11577, Mar. 21, 1996]

§ 572.706 Filing of minutes—including
shippers’ requests and complaints,
and consultations.

(a) Meetings. For purposes of this sub-
part, the term meeting shall include
any meeting of the parties to the
agreement, including meetings of their
agents, principals, owners, committees,
or subcommittees of the parties au-
thorized to take final action on behalf
of the parties. Where the agreement so
authorizes, this includes final action
by telephonic or personal polls of the
membership.

(b) Content of minutes. Except as pro-
vided in paragraph (c) of this section,
conferences, interconference agree-
ments, agreements between a con-
ference and one or more ocean common
carriers, pooling agreements, equal ac-
cess agreements, discussion agree-
ments, maritime terminal conferences,
and marine terminal rate fixing agree-
ments shall, through a designated offi-
cial, file with the Commission a report
of each meeting defined in paragraph
(a) of this section describing all mat-
ters within the scope of the agreement
which are discussed or considered at
any such meeting, including shippers’
requests and complaints, as well as
consultations with shippers and ship-
pers’ associations, and shall indicate
the action taken. These reports need
not disclose the identity of parties that
participated in discussions or the votes
taken.

(c) Exemption. No minutes need be
filed under paragraph (b) of this section
with respect to any discussion of or ac-
tion taken with regard to:

(1) Rates that, if adopted, would be
required to be published in the Com-
modity Rate Section, Class Rate Sec-
tion, or Open Rate Section of the perti-
nent tariff on file with the Commission

except that this exemption does not
apply to discussions limited to general
rate policy, general rate changes, the
opening or closing of rates, or service
or time/volume contracts; or

(2) Purely administrative matters.
(d) Serial numbers. (1) Each set of min-

utes filed with the Commission should
be assigned a number. For example, a
conference filing minutes of its first
meeting upon the effective date of this
rule should assign Meeting No. 1 to its
minutes, the next meeting will be as-
signed Meeting No. 2, and so on.

(2) Any conference or rate agreement
which, for its own internal purposes,
has a system for assigning sequential
numbers to its minutes in a manner
which differs from that set forth in
paragraph (d)(1) of this section may
continue to utilize its own system
thereof.

[49 FR 45351, Nov. 15, 1984; 49 FR 48928, Dec.
17, 1984. Redesignated and amended at 57 FR
40619, Sept. 4, 1992. Redesignated and amend-
ed at 61 FR 11576, Mar. 21, 1996]

§ 572.707 Other documents.

Each agreement required to file min-
utes pursuant to § 572.706 shall list in
said minutes all reports, circulars, no-
tices, statistics, analytical studies or
other documents, not otherwise filed
with the Commission pursuant to this
subpart, which are distributed to the
member lines and are used to reach a
final decision on any of the following
matters:

(a) Revenue projections and plans.
(This would exclude individual rate ad-
justments but would include general
rate adjustments, surcharges and other
items affecting shipper costs.)

(b) Studies regarding proposed
changes to the conference agreement
or its membership.

(c) Non-conference competition.
(d) Changes in the nature and type of

transportation service generally and
specifically at individual ports or
points.

(e) Trade tonnaging requirements,
vessel utilization and vessel replace-
ment plans.

(f) Conference participation in trade
(market share).

(g) The exercise of the right of inde-
pendent action.
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(h) Development of transportation
technology and intermodal services.

(i) Malpractices.
(j) Use of service contracts, time vol-

ume rate schemes and loyalty con-
tracts.

(k) Conference relationship with
shippers and shipper groups.

(l) Governmental and other foreign
requirements affecting the conference.

[57 FR 40619, Sept. 4, 1992. Redesignated and
amended at 61 FR 11576, Mar. 21, 1996]

§ 572.708 Retention of records.

Each agreement required to file min-
utes pursuant to this subpart shall re-
tain a copy of each document listed in
said minutes for a minimum period of 3
years after the date the document is
distributed to the members. Such docu-
ments may be requested by the Direc-
tor, Bureau of Economics and Agree-
ment Analysis, in writing by reference
to a specific minute, and shall indicate
that the documents will be received in
confidence. Requested documents shall
be furnished by the parties within the
time specified.

[61 FR 11577, Mar. 21, 1996]

§ 572.709 Application for waiver.

(a) Upon a showing of good cause, the
Commission may waive any require-
ment of this subpart.

(b) A request for such a waiver must
be approved in advance of the filing of
the Monitoring Report or minutes to
which the requested waiver would
apply. The Commission will take into
account the presence or absence of
shipper complaints in considering an
application for a waiver. Requests for a
waiver shall state:

(1) The specific requirements from
which relief is sought;

(2) the special circumstances requir-
ing the requested relief; and

(3) why granting the requested waiv-
er will not substantially impair effec-
tive regulation of the agreement.

[61 FR 11576, Mar. 21, 1996]

Subpart H—Conference
Agreements

§ 572.801 Independent action.
(a) Each conference agreement shall

specify the independent action (‘‘IA’’)
procedures of the conference, which
shall provide that any conference
member may take independent action
on any rate or service item required to
be filed in a tariff under section 8(a) of
the Act upon not more than 10 calendar
days’ notice to the conference and shall
otherwise be in conformance with sec-
tion 5(b)(8) of the Act.

(b)(1) Each conference agreement
that provides for a period of notice for
independent action shall establish a
fixed or maximum period of notice to
the conference. A conference agree-
ment shall not require or permit a con-
ference member to give more than 10
calendar days’ notice to the con-
ference, except that in the case of a
new or increased rate the notice period
shall conform to the requirements of
§ 514.9(b) of this chapter.

(2) A conference agreement shall not
prescribe notice periods for adopting,
withdrawing, postponing, canceling, or
taking other similar actions on inde-
pendent actions.

(c) Each conference agreement shall
indicate the conference official, single
designated representative, or con-
ference office to which notice of inde-
pendent action is to be provided. A con-
ference agreement shall not require no-
tice of independent action to be given
by the proposing member to the other
parties to the agreement.

(d) A conference agreement shall not
require a member who proposes inde-
pendent action to attend a conference
meeting, to submit any further infor-
mation other than that necessary to
accomplish the filing of the independ-
ent tariff item, or to comply with any
other procedure for the purpose of ex-
plaining, justifying, or compromising
the proposed independent action.

(e) A conference agreement shall
specify that any new rate or service
item proposed by a member under inde-
pendent action shall be included by the
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conference in its tariff for use by that
member effective no later than 10 cal-
endar days after receipt of the notice
and by any other member that notifies
the conference that it elects to adopt
the independent rate or service item on
or after its effective date.

(f)(1) As it pertains to this part,
‘‘adopt’’ means the assumption in iden-
tical form of an originating member’s
independent action rate or service
item, or a particular portion of such
rate or service item. If a carrier adopts
an IA at a lower rate than the con-
ference rate when there is less than 30
days remaining on the original IA, the
adopted IA should be made to expire 30
days after its effectiveness to comply
with the statutory 30-day notice re-
quirement. In the case of an independ-
ent action time/volume rate (‘‘IA
TVR’’), the dates of the adopting IA
may vary from the dates of the original
IA, so long as the duration of the
adopting IA is the same as that of the
originating IA. Furthermore, no term
other than ‘‘adopt’’ (e.g., ‘‘follow,’’
‘‘match’’) can be used to describe the
action of assuming as one’s own an ini-
tiating carrier’s IA. Additionally, if a
party to an agreement chooses to take
on an IA of another party, but alters it,
such action is considered a new IA and
must be filed pursuant to the IA filing
and notice provisions of the applicable
agreement.

(2) An independent action time/vol-
ume rate filed by a member of a rate-
making agreement may be adopted by
another member of the agreement, pro-
vided that the adopting member takes
on the original IA TVR in its entirety
without change to any aspect of the
original rate offering (except beginning
and ending dates in the time period)
(i.e., a separate TVR with a separate
volume of cargo but for the same dura-
tion). Any subsequent IA TVR offering
which results in a change in any aspect
of the original IA TVR, other than the
name of the offering carrier or the be-
ginning date of the adopting IA TVR, is
a new independent action and shall be
processed in accordance with the provi-
sions of the applicable agreement. The
adoption procedures discussed above do
not authorize the participation by an
adopting carrier in the cargo volume of
the originating carrier’s IA TVR. Mem-

ber lines may file and participate in
joint IA TVRs, if permitted to do so
under the terms of their agreement;
however, no carrier may participate in
an IA TVR already filed by another
carrier.

(g) A conference agreement shall not
require or permit individual member
lines to be assessed on a per carrier
usage basis the costs and/or adminis-
trative expenses incurred by the agree-
ment in processing independent action
filings.

(h) A conference agreement may not
permit the conference to unilaterally
designate an expiration date for an
independent action taken by a member
line. The right to determine the dura-
tion of an IA remains with the member
line, and a member line must be given
the opportunity to designate whatever
duration it chooses for its IA, regard-
less if the duration is for a special pe-
riod or open ended. Only in instances
where a member line gives its consent
to the conference, or where a member
line freely elects not to provide for the
duration of its IA after having been
given the opportunity, can the con-
ference designate an expiration date
for the member line’s IA.

(i) All new conference agreements
filed on or after the effective date of
this section shall comply with the re-
quirements of this section. All other
conference agreements shall be modi-
fied to comply with the requirements
of this section no later than 90 days
from the effective date of this section.
However, any effective IA TVR adopted
and participated in by other member
lines at the time this section is pub-
lished shall be permitted to remain in
effect until its specified termination
date.

(j) Any new conference agreement or
any modification to an existing con-
ference agreement which does not com-
ply with the requirements of this sec-
tion shall be rejected pursuant to
§ 572.601.

(k) If ratemaking is by sections with-
in a conference, then any notice to the
conference required by § 572.801 may be
made to the particular ratemaking sec-
tion.

[57 FR 54531, Nov. 19, 1992, as amended at 60
FR 27230, May 23, 1995]
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§ 572.802 Service contracts.

(a) Each conference agreement that
regulates or prohibits the use of service
contracts shall specify its rules govern-
ing the use of service contracts by the
conference or by individual members.

(b) Any change in conference provi-
sions regulating or prohibiting the use
of service contracts, whether accom-
plished by a vote of the membership or
otherwise, shall not be implemented
prior to the filing and effectiveness of
an agreement modification reflecting
that change.

(c) For the purpose of this section,
conference provisions regulating or
prohibiting the use of service contracts
include, but are not limited to, those
which permit or prohibit conference
service contracts; permit or prohibit
individual service contracts; permit or
prohibit independent action on service
contracts; permit or prohibit individ-
ual members to elect not to participate
in conference service contracts; or im-
pose restrictions or conditions under
which individual service contracts may
be offered.

[57 FR 54531, Nov. 19, 1992]

Subpart I—Penalties

§ 572.901 Failure to file.

Any person operating under an agree-
ment involving activities subject to
the Act pursuant to sections 4 and 5(a)
of the Act and this part and not ex-
empted pursuant to section 16 of the
Act or excluded from filing by the Act,
which has not been filed and has not
become effective pursuant to the Act
and this part is in violation of the Act
and of this part and is subject to the
civil penalties set forth in section 13(a)
of the Act.

§ 572.902 Falsification of reports.

Knowing falsification of any report
required by the Act or this part, in-
cluding knowing falsification of any
item in any applicable Information
Form or Monitoring Report, is a viola-
tion of the rules of this part and is sub-
ject to the civil penalties set forth in
section 13(a) of the Act and may be

subject to the criminal penalties pro-
vided for in 18 U.S.C. 1001.

[61 FR 11577, Mar. 21, 1996]

Subpart J—Paperwork Reduction

§ 572.991 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

This section displays the control
number assigned to information collec-
tion requirements of the Commission
in this part by the Office of Manage-
ment and Budget pursuant to the Pa-
perwork Reduction Act of 1995, Public
Law 104–13. The Commission intends
that this section comply with the re-
quirements of section 3507(a)(3) of the
Paperwork Reduction Act, which re-
quires that agencies display a current
control number assigned by the Direc-
tor of the Office of Management and
Budget (OMB) for each agency informa-
tion collection requirement:

Section Current OMB
Control No.

572.101 through 572.902 .............................. 3072–0045

[49 FR 45431, Nov. 15, 1984, as amended at 61
FR 11577, Mar. 21, 1996]

APPENDIX A TO PART 572—INFORMATION
FORM FOR CLASS A/B AGREEMENTS
AND INSTRUCTIONS

Instructions

All agreements between ocean common
carriers that are Cass A/B agreements as de-
fined in 46 CFR 572.502(a) must be accom-
panied by a completed Information Form for
such agreements. A complete response must
be supplied to each part of the Form. Where
the party answering a particular part is un-
able to supply a complete response, that
party shall provide either estimated data
(with an explanation of why precise data are
not available) or a detailed statement of rea-
sons for noncompliance and the efforts made
to obtain the required information. For pur-
poses of the requirements of this Form, if
one of the agreement signatories is a joint
service operating under an effective agree-
ment, that signatory shall respond to the
Form as a single agreement party. All
sources must be identified.

Part I

Part I requires a statement of the full
name of the agreement as also provided
under 46 CFR 572.403.
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PART II

Part II requires a list of all effective agree-
ments (1) that cover all or part of the geo-
graphic scope of the filed agreement, (2)
whose parties include one or more of the par-
ties to the filed agreement, and (3) that fall
within at least one of the following cat-
egories: an agreement that authorizes ‘‘ca-
pacity management’’ or ‘‘capacity regula-
tion’’ as defined by 46 CFR 572.104(e); a ‘‘joint
service agreement’’ as defined by 46 CFR
572.104(o); a ‘‘pooling agreement’’ as defined
by 46 CFR 572.104(y); a ‘‘rate agreement’’ as
defined by 46 CFR 572.104(bb); a ‘‘sailing
agreement’’ as defined by 46 CFR 572.104(cc);
an agreement that authorizes regulation or
discussion of ‘‘service contracts’’ as defined
by 46 CFR 572.104(dd); a ‘‘space charter agree-
ment’’ as defined by 46 CFR 572.104(hh); or an
agreement that authorizes discussion or ex-
change of data on ‘‘vessel-operating costs’’
as defined by 46 CFR 572.104(kk).

Part III(A)

Part III(A) requires a statement as to
whether the agreement authorizes the par-
ties to collectively fix rates under a common
tariff, to agree upon rates on a non-binding
basis, or to discuss rates. Such rate activi-
ties may be authorized by a conference
agreement, an interconference agreement,
an agreement among one or more con-
ferences and one or more non-conference
ocean common carriers, an agreement be-
tween two or more conference member lines,
an agreement between one or more con-
ference member lines and one or more non-
conference ocean common carriers, or an
agreement among two or more non-con-
ference ocean common carriers.

Part III(B)

Part III(B) requires a statement as to
whether the agreement authorizes the par-
ties to establish a joint service.

Part III(C)

Part III(C) requires a statement as to
whether the agreement authorizes the par-
ties to pool cargo or revenues.

Part III(D)

Part III(D) requires a statement as to
whether the agreement authorizes the par-
ties to discuss or exchange data on vessel-op-
erating costs as defined in 46 CFR
572.104(kk).

Part III(E)

Part III(E) requires a statement as to
whether the agreement authorizes the par-
ties to regulate or discuss service contracts.

Part IV

Part IV requires the market shares of all
liner operators within the entire geographic
scope of the agreement and in each sub-trade
within the scope of the agreement, during
the most recent calendar quarter for which
complete data are available. A joint service
shall be treated as a single liner operator,
whether it is an agreement line or a non-
agreement line. Sub-trade is defined as the
scope of all liner movements between each
U.S. port range within the scope of the
agreement and each foreign country within
the scope of the agreement. Where the agree-
ment covers both U.S. inbound and outbound
liner movements, inbound and outbound
market shares should be shown separately.

U.S. port ranges are defined as follows:
Atlantic— Includes ports along the eastern

seaboard from the northern boundary of
Maine to, but not including, Key West, Flor-
ida. Also includes all ports bordering upon
the Great Lakes and their connecting water-
ways as well as all ports in the State of New
York on the St. Lawrence River.

Gulf— Includes all ports along the Gulf of
Mexico from Key West, Florida, to Browns-
ville, Texas, inclusive. Also includes all
ports in Puerto Rico and the U.S. Virgin Is-
lands.

Pacific— Includes all ports in the States of
Alaska, Hawaii, California, Oregon and
Washington. Also includes all ports in Guam,
American Samoa, Northern Marianas, John-
ston Island, Midway Island and Wake Island.

An application may be filed for a waiver of
the definition of ‘‘sub-trade,’’ under the pro-
cedure described in 46 CFR 572.505. In any
such application, the burden shall be on the
filing carriers to show that their marketing
and pricing practices have been done by as-
certainable multi-country regions rather
than by individual countries or, in the case
of the United States, by broader areas than
the port ranges defined herein. The carriers
must further show that, though operating in-
dividually, they were nevertheless applying
essentially similar regional practices.

The formula for calculating market share in
the entire agreement scope or in a sub-trade
is as follows:

The total amount of liner cargo carried on
each liner operator’s liner vessels in the en-
tire agreement scope or in the sub-trade dur-
ing the most recent calendar quarter for
which complete data are available, divided
by the total liner movements in the entire
agreement scope or in the sub-trade during
the same calendar quarter, which quotient is
multiplied by 100. The calendar quarter used
must be clearly identified. The market
shares held by non-agreement lines as well
as by agreement lines must be provided,
stated separately in the format indicated.

If 50 percent or more of the total liner
cargo carried by the agreement lines in the
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entire agreement scope or in the sub-trade
during the calendar quarter was container-
ized, only containerized liner movements
(measured in TEUs) must be used for deter-
mining market share. If 50 percent or more
of the total liner cargo carried by the agree-
ment lines was non-containerized, only non-
containerized liner movements must be used
for determining market share. The unit of
measure used in calculating amounts of non-
containerized cargo must be specified clearly
and applied consistently.

Liner movements is the carriage of liner
cargo by liner operators. Liner cargoes are
cargoes carried on liner vessels in a liner
service. A liner operator is a vessel-operating
common carrier engaged in liner service.
Liner vessels are those vessels used in a liner
service. Liner service refers to a definite, ad-
vertised schedule of sailings at regular inter-
vals. All these definitions, terms and descrip-
tions apply only for purposes of the Informa-
tion Form.

Part V

Part V requires, for each agreement mem-
ber line that served all or any part of the ge-
ographic area covered by the agreement dur-
ing all or any part of the most recent 12-
month period for which complete data are
available, a statement of each line’s total
liner cargo carryings within the geographic
area, total liner revenues within the geo-
graphic area, and average revenue.

If 50 percent or more of the total liner
cargo carried by all the agreement member
lines in the geographic area covered by the
agreement during the 12-month period was
containerized, each agreement member line
should report only its total carryings of con-
tainerized liner cargo (measured in TEUs)
within the geographic area, total revenues
generated by its carriage of containerized
liner cargo, and average revenue per TEU.
Conversely, if 50 percent or more of the total
liner cargo carried by all the agreement
member lines in the geographic area covered
by the agreement during the 12-month period
was non-containerized, each line should re-
port only its total carryings of non-contain-
erized liner cargo (specifying the unit of
measurement used), total revenues gen-
erated by its carriage of non-containerized
liner cargo, and average revenue per unit of
measurement.

The Information Form specifies the format
in which the information is to be reported.
Where the agreement covers both U.S. in-
bound and outbound liner movements, in-
bound and outbound data should be stated
separately.

Part VI

Part VI requires a list, for each sub-trade
within the scope of the agreement, of the top
10 liner commodities (including commodities

not subject to tariff filing) carried by all the
agreement member lines during the same 12-
month period used in responding to Part V,
or a list of the commodities accounting for
50 percent of the total liner cargo carried by
all the agreement member lines during the
12-month period, whichever list is longer. If
50 percent or more of the total liner cargo
carried by all the agreement member lines in
the sub-trade during the 12-month period was
containerized, this list should include only
containerized commodities. If 50 percent or
more of the total liner cargo carried by all
the agreement member lines in the sub-trade
during the 12-month period was non-contain-
erized, this list should include only non-con-
tainerized commodities. Commodities should
be identified at the 4-digit level of customar-
ily used commodity coding schedules. Where
the agreement covers both U.S. inbound and
outbound liner movements, inbound and out-
bound sub-trades should be stated sepa-
rately.

Part VII

Part VII requires a statement of the cargo
volume and revenue results experienced by
each of the parties to the proposed agree-
ment from each major commodity in each
subtrade. The Information Form specifies
the format in which the information is to be
reported.

Part VIII

Part VIII is concerned with the levels of
service at each port within the entire geo-
graphic scope of the agreement. Each of the
agreement lines is required to provide the
number of calls it made at each port over the
12-month period used in responding to Parts
V, VI and VII, and also to indicate any im-
mediate change it plans to make in the na-
ture or type of service at a particular port
after the agreement goes into effect.

Part IX(A)

Part IX(A) requires the name, title, ad-
dress, telephone number and cable address,
telex or fax number of a person the Commis-
sion may contact regarding the Information
Form and any information provided therein.

Part IX(B)

Part IX(B) requires the name, title, ad-
dress, telephone number and cable address,
telex or fax number of a person the Commis-
sion may contact regarding a request for ad-
ditional information or documents.

Part IX(C)

Part IX(C) requires that a representative
of the agreement lines sign the Information
Form and certify that the information in the
Form and all attachments and appendices
are, to the best of his or her knowledge, true,
correct and complete. The representative is
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also required to indicate his or her relation-
ship with the parties to the agreement.

FEDERAL MARITIME COMMISSION

INFORMATION FORM FOR CERTAIN AGREE-
MENTS BY OR AMONG OCEAN COMMON CAR-
RIERS

Agreement Number lllllllllllll
(Assigned by FMC)

PART I AGREEMENT NAME:

Part II Other Agreements

Lists all effective agreements covering all
or part of the geographic scope of this agree-
ment, whose parties include one or more of
the parties to this agreement.

Part III Agreement Type

(A) Rate Agreements
Does the agreement authorize the parties

to collectively fix rates on a binding basis
under a common tariff, or to agree upon
rates on a non-binding basis, or to discuss
rates?

Yes b No b
(B) Joint Service Agreements
Does the agreement authorize the parties

to establish a joint service?

Yes b No b

(C) Pooling Agreements
Does the agreement authorize the parties

to pool cargoes or revenues?

Yes b No b
(D) Vessel-Operating Costs
Does the agreement authorize the parties

to discuss or exchange data on vessel-operat-
ing costs?

Yes b No b
(E) Service Contracts
Does the agreement authorize the parties

to discuss or agree on service contract terms
and conditions, on either a binding or non-
binding basis?

Yes b No b

Part IV Market Share Information

Provide the market shares of all liner oper-
ators within the entire scope of the agree-
ment and within each agreement sub-trade
during the most recent calendar quarter for
which complete data are available. The in-
formation should be provided in the format
below:

MARKET SHARE REPORT FOR (INDICATE EITHER
ENTIRE AGREEMENT SCOPE, OR SUB-TRADE
NAME) TIME PERIOD

TEUs or
other unit
of meas-
urement

Percent

Agreement Market Share:
Line A ............................................. X,XXX XX
Line B ............................................. X,XXX XX
Line C ............................................ X,XXX XX

Total Agreement Market Share .. X,XXX XX

Non-Agreement Market Share:
Line X ............................................. X,XXX XX
Line Y ............................................. X,XXX XX
Line Z ............................................. X,XXX XX

Total Non-Agreement Market
Share ...................................... X,XXX XX

Total Market ............................ X,XXX 100

Part V Cargo and Revenue Results Agreement-
Wide

For each party that served all or any part
of the geographic area covered by the entire
agreement during all or any part of the most
recent 12-month period for which complete
data are available, state total cargo carrying
in TEUs or other unit of measurement with-
in the entire geographic area, total revenues
within the geographic area, and average rev-
enue per TEU or other unit of measurement.
The same 12-month period must be used for
each party. The information should be pro-
vided in the format below:

TIME PERIOD

Carrier

Total
TEUs or

other
unit of
meas-

urement

Total
reve-
nues

Avg.
revenue
per TEU
or other
unit of
meas-

urement

A .......................................... .............. $ $
B .......................................... .............. $ $
C .......................................... .............. $ $
Etc ....................................... .............. $ $

Part VI Leading Commodities

For each sub-trade within the scope of the
agreement, list the top 10 commodities car-
ried by all the parties during the same time
period used in responding to Part V, or list
the commodities accounting for 50 percent of
the total carried by all the parties during
the same 12-month period, whichever list is
longer. The same 12-month period must be
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used in reporting for each sub-trade. The in-
formation should be provided in the format
below:

Time Period (Same as That Used in Re-
sponding to Part V)

I. Sub-Trade

A. First leading commodity
B. Second leading commodity
C. Third leading commodity etc.

II. Sub-Trade

A. First leading commodity etc.

Part VII Cargo and Revenue Results by Sub-
Trade

For the same time period used in respond-
ing to Parts V and VI, and for each sub-trade
within the scope of the agreement, and for
each of the leading commodities listed for
each sub-trade in the response to Part VI,
and for each party, state the total TEUs (or
other unit of measurement) carried and aver-
age gross revenue per TEU (or other unit of
measurement).

The information should be provided in the
format below:

TIME PERIOD (SAME AS THAT USED IN

RESPONDING TO PART V)

I. Sub-trade A
A. First leading commodity
1. Carrier A
(a) Total TEUs (or other unit of measure-

ment) carried
(b) Average gross revenue per TEU (or

other unit of measurement)
2. Carrier B
(a) etc.
B. Second leading commodity
1. Carrier A
(a) etc.

II. Sub-trade B
A. First leading commodity
1. etc.

Part VIII Port Service

For each port within the entire geographic
scope of the agreement, state the number of
port calls by each of the parties over the
same time period used in responding to Parts
V, VI and VII. The information should be
provided in the format below:

TIME PERIOD
[Same as that used in responding to Part V]

Port Port Port Port Port

Carrier A.
Carrier B.
Carrier C.
Etc..

Also, for each party, indicate any planned
change in the nature or type of service (such
as base port designation, frequency of vessel
calls, use of indirect rather than direct serv-
ice, etc.) to be effected at any port within
the entire geographic scope of the agreement
after the effective date of the agreement.

Part IX

(A) Identification of Person(s) to Contact
Regarding the Information Form
(1) Name lllllllllllllllllll
(2) Title lllllllllllllllllll
(3) Firm Name and Business
llllllllllllllllllllllll
(4) Business Telephone Number
llllllllllllllllllllllll
(5) Cable Address, Telex or Fax Number
llllllllllllllllllllllll

(B) Identification of an Individual Located
in the United States Designated for the Lim-
ited Purpose of Receiving Notice of an
Issuance of a Request for Additional Infor-
mation or Documents (see 46 CFR 572.606).

(1) Name lllllllllllllllllll
(2) Title lllllllllllllllllll

(3) Firm Name and Business
llllllllllllllllllllllll
(4) Business Telephone Number
llllllllllllllllllllllll
(5) Cable Address, Telex or Fax Number
llllllllllllllllllllllll

(C) Certification
This Information Form, together with any

and all appendices and attachments thereto,
was prepared and assembled in accordance
with instructions issued by the Federal Mar-
itime Commission. The information is, to
the best of my knowledge, true, correct, and
complete.

Name (please print or type)
llllllllllllllllllllllll
Title lllllllllllllllllllll
Relationship with parties to agreement
llllllllllllllllllllllll
llllllllllllllllllllllll
Signature llllllllllllllllll
Date lllllllllllllllllllll

[61 FR 11577, Mar. 21, 1996, as amended at 61
FR 64823, Dec. 9, 1996]
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APPENDIX B TO PART 572—INFORMATION
FORM FOR CLASS C AGREEMENTS
AND INSTRUCTIONS.

Instructions

All agreements between or among ocean
common carriers that are Class C agree-
ments as defined in 46 CFR 572.502(b) must be
accompanied by a completed Information
Form for such agreements. A complete re-
sponse must be supplied to the Form. Where
the filing party is unable to supply a com-
plete response, that party shall provide ei-
ther estimated data (with an explanation of
why precise data are not available) or a de-
tailed statement of reasons for noncompli-
ance and the efforts made to obtain the re-
quired information. For purposes of the re-
quirements of this Form, if one of the agree-
ment signatories is a joint service operating
under an effective agreement, that signatory
shall respond to the Form as a single agree-
ment party. All sources must be identified.

Part I

Part I requires a statement of the full
name of the agreement as also provided
under 46 CFR 572.403.

PART II

Part II requires a list of all effective agree-
ments that (1) cover all or part of the geo-
graphic scope of the filed agreement, (2)
whose parties include one or more of the par-
ties to the filed agreement, and (3) that fall
within at least one of the following cat-
egories: an agreement that authorizes ‘‘ca-
pacity management’’ or ‘‘capacity regula-
tion’’ as defined by 46 CFR 572.104(e); a ‘‘joint
service agreement’’ as defined by 46 CFR
572.104(o); a ‘‘pooling agreement’’ as defined
by 46 CFR 572.104(y); a ‘‘rate agreement’’ as
defined by 46 CFR 572.104(bb); a ‘‘sailing
agreement’’ as defined by 46 CFR 572.104(cc);
an agreement that authorizes regulation or
discussion of ‘‘service contracts’’ as defined
by 46 CFR 572.104(dd); a ‘‘space charter agree-
ment’’ as defined by 46 CFR 572.104(hh); or an
agreement that authorizes discussion or ex-
change of data on ‘‘vessel-operating costs’’
as defined by 46 CFR 572.104(kk).

Part III

Part III is concerned with the level of serv-
ice at each port within the entire geographic
scope of the agreement. Each agreement line

is required to state the number of calls it
made at each port over the most recent 12-
month period for which complete data are
available, and also to indicate any imme-
diate change it plans to make in the nature
or type of service at a particular port after
the agreement goes into effect.

Part IV(A)

Part IV(A) requires the name, title, ad-
dress, telephone number and cable address,
telex or fax number of a person the Commis-
sion may contact regarding the Information
Form and any information provided therein.

Part IV(B)

Part IV(B) requires the name, title, ad-
dress, telephone number and cable address,
telex or fax number of a person the Commis-
sion may contact regarding a request for ad-
ditional information or documents.

Part IV(C)

Part IV(C) requires that a representative
of the agreement lines sign the Information
Form and certify that the information in the
Form and all attachments and appendices
are, to the best of his or her knowledge, true,
correct and complete. The representative is
also required to indicate his or her relation-
ship with the parties to the agreement.

FEDERAL MARITIME COMMISSION

INFORMATION FORM FOR CERTAIN AGREE-
MENTS BY OR AMONG OCEAN COMMON CAR-
RIERS

Agreement Number lllllllllllll
(Assigned by FMC)
Part I Agreement Name:
llllllllllllllllllllllll

Part II Other Agreements

List all effective agreements covering all
or part of the geographic scope of this agree-
ment, whose parties include one or more of
the parties to this agreement.

Part III Port Service

For each port within the entire geographic
scope of the agreement, state the number of
port calls by each of the parties over the
most recent 12-month period for which com-
plete data are available. The information
should be provided in the format below.

TIME PERIOD

Port Port Port Port Port

Carrier A
Carrier B
Carrier C
Etc.
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Also, for each party, indicate any planned
change in the nature or type of service (such
as base port designation, frequency of vessel
calls, use of indirect rather than direct serv-
ice, etc.) to be effected at any port within
the entire geographic scope of the agreement
after the effective date of the agreement.

Part IV

(A) Identification of Person(s) to Contact
Regarding the Information Form.
(1) Name lllllllllllllllllll
(2) Title lllllllllllllllllll
(3) Firm Name and Business
llllllllllllllllllllllll
(4) Business Telephone Number
llllllllllllllllllllllll
(5) Cable Address, Telex or Fax Number
llllllllllllllllllllllll

(B) Identification of an Individual Located
in the United States Designated for the Lim-
ited Purpose of Receiving Notice of an
Issuance of a Request for Additional Infor-
mation or Documents (see 46 CFR 572.606).
(1) Name lllllllllllllllllll
(2) Title lllllllllllllllllll
(3) Firm Name and Business
llllllllllllllllllllllll
(4) Business Telephone Number
llllllllllllllllllllllll
(5) Cable Address, Telex or Fax Number
llllllllllllllllllllllll

(C) Certification
This Information Form, together with any

and all appendices and attachments thereto,
was prepared and assembled in accordance
with instructions issued by the Federal Mar-
itime Commission. The information is, to
the best of my knowledge, true, correct, and
complete.

Name (please print or type)
llllllllllllllllllllllll
Title lllllllllllllllllllll
Relationship with parties to agreement
llllllllllllllllllllllll
Signature llllllllllllllllll
Date lllllllllllllllllllll

[61 FR 11579, Mar. 21, 1996, as amended at 61
FR 64823, Dec. 9, 1996]

APPENDIX C TO PART 572—MONITORING
REPORT FOR CLASS A AGREEMENTS
AND INSTRUCTIONS

Instructions

A complete response must be supplied to
each part of the Report. Where the party an-
swering a particular part is unable to supply
a complete response, that party shall provide
either estimated data (with an explanation
of why precise data are not available) or a
detailed statement of reasons for noncompli-
ance and the efforts made to obtain the re-
quired information. All sources must be
identified.

Part I

Part I requires a statement of the full
name of the agreement, and the assigned
FMC number.

Part II

Part II requires a statement of any change
occurring during the calendar quarter to the
list of other agreements set forth in Part II
of the Information Form.

Part III

Part III requires the filing party to indi-
cate whether the agreement authorizes the
parties to operate as a conference.

Part IV

Part IV requires the market shares of all
liner operators within the entire geographic
scope of the agreement and in each sub-trade
within the scope of the agreement during the
calendar quarter. A joint service shall be
treated as a single liner operator, whether it
is an agreement line or a non-agreement
line.

Sub-trade is defined as the scope of all liner
movements between each U.S. port range
within the scope of the agreement and each
foreign country within the scope of the
agreement. Where the agreement covers both
U.S. inbound and outbound line movements,
inbound and outbound market shares should
be shown separately.

U.S. port ranges are defined as follows:
Atlantic—Includes ports along the eastern

seaboard from the northern boundary of
Maine to, but not including, Key West, Flor-
ida. Also includes all ports bordering upon
the Great Lakes and their connecting water-
ways as well as all ports in the State of New
York on the St. Lawrence River.

Gulf—Includes all ports along the Gulf of
Mexico from Key West, Florida, to Browns-
ville, Texas, inclusive. Also includes all
ports in Puerto Rico and the U.S. Virgin Is-
lands.

Pacific—Includes all ports in the States of
Alaska, Hawaii, California, Oregon and
Washington. Also includes all ports in Guam,
American Samoa, Northern Marinas, John-
ston Island, Midway Island and Wake Island.

An application may be filed for a waiver of
the definition of ‘‘sub-trade,’’ under the pro-
visions described in 46 CFR 572.709. In any
such application, the burden shall be on the
agreement carriers to show that their mar-
keting and pricing practices are done by as-
certainable multi-country regions rather
than by individual countries or, in the case
of the United States, by broader areas than
the port ranges defined herein. The Commis-
sion will also consider whether the alternate
definition of ‘‘sub-trade’’ requested by the
waiver application is reasonably consistent
with the definition of ‘‘sub-trade’’ applied in
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the original Information Form filing for the
agreement.

The formula for calculating market share in
the entire agreement scope or in a sub-trade
is as follows:

The total amount of liner cargo carried on
each liner operator’s liner vessels in the en-
tire agreement scope or in the sub-trade dur-
ing the calendar quarter, divided by the total
liner movements in the entire agreement
scope or in the sub-trade during the calendar
quarter, which quotient is multiplied by 100.
The market shares held by non-agreement
lines as well as by agreement lines must be
provided, stated separately in the format in-
dicated.

If 50 percent or more of the total liner
cargo carried by the agreement lines in the
entire agreement scope or in the sub-trade
during the calendar quarter was container-
ized, only containerized liner movements
(measured in TEUs) must be used for deter-
mining market share. If 50 percent or more
of the total liner cargo carried by the agree-
ment lines was non-containerized, only non-
containerized liner movements must be used
for determining market share. The unit of
measure used in calculating amounts of non-
containerized cargo must be specified clearly
and applied consistently.

Liner movements is the carriage of liner
cargo by liner operators. Liner cargoes are
cargoes carried on liner vessels in a liner
service. A liner operator is a vessel-operating
common carrier engaged in liner service.
Liner vessels are those vessels used in a liner
service. Liner service refers to a definite, ad-
vertised schedule of sailings at regular inter-
vals. All these definitions, terms and descrip-
tions apply only for purposes of the Monitor-
ing Report.

Part V

Part V requires each agreement member
line’s total liner cargo carryings within the
entire geographic area covered by the agree-
ment during the calendar quarter, each line’s
total liner revenues within the geographic
area during the calendar quarter, and aver-
age revenue.

If 50 percent or more of the total liner
cargo carried by all the agreement member
lines in the geographic area covered by the
agreement during the calendar quarter was
containerized, each agreement member line
should report only its total carryings of con-
tainerized liner cargo (measured in TEUs)
during the calendar quarter within the geo-
graphic area, total revenues generated by its
carriage of containerized liner cargo, and av-
erage revenue per TEU. Conversely, if 50 per-
cent or more of the total liner cargo carried
by all the agreement member lines in the ge-
ographic area covered by the agreement dur-
ing the calendar quarter was non-container-
ized, each agreement member line should re-
port only its total carryings of non-contain-

erized liner cargo during the calendar quar-
ter (specifying the unit of measurement
used), total revenues generated by its car-
riage of noncontainerized liner cargo, and
average revenue per unit of measurement.

The Monitoring Report specifies the for-
mat in which the information is to be re-
ported. Where the agreement covers both
U.S. inbound and outbound liner movements,
inbound and outbound data should be stated
separately.

Part VI

Part VI requires a list, for each sub-trade
within the scope of the agreement, of the top
10 liner commodities (including commodities
not subject to tariff filing) carried by all the
agreement member lines during the calendar
quarter, or a list of the commodities ac-
counting for 50 percent of the total liner
cargo carried by all the agreement member
lines during the calendar quarter, whichever
list is longer. If 50 percent or more of the
total liner cargo carried by all the agree-
ment member lines in the sub-trade during
the calendar quarter was containerized, this
list should include only containerized com-
modities. If 50 percent or more of the total
liner cargo carried by all the agreement
member lines in the sub-trade during the cal-
endar quarter was noncontainerized, this list
should include only non-containerized com-
modities. Commodities should be identified
at the 4-digit level of customarily used com-
modity coding schedules. Where the agree-
ment covers both U.S. inbound and outbound
liner movements, inbound and outbound sub-
trades should be stated separately.

Part VII

Part VII requires a statement of the cargo
volume and revenue results experience by
each of the agreement lines from each major
commodity in each sub-trade during the cal-
endar quarter. The Monitoring Report speci-
fies the format in which the information is
to be reported.

Part VIII

Part VIII is required to be completed if
Part III is answered ‘‘YES.’’ Each conference
line is required to indicate the extent to
which it has taken independent rate actions
on each of the leading commodities in each
of the sub-trades. Part VIII also inquires
into the type of shipper for whom independ-
ent rate actions have been taken. The Mon-
itoring Report specifies the format in which
the information is to be reported.

Part IX

Part IX requires each of the agreement
lines to indicate any change in the nature or
type of service it provided at any port within
the entire geographic range of the agreement
during the calendar quarter.
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Part X(A)

Part X(A) requires the name, title, address,
telephone number and cable address, telex or
fax number of a person the Commission may
contact regarding the Monitoring Report and
any information provided therein.

Part X(B)

Part X(B) requires that a representative of
the agreement lines sign the Monitoring Re-
port and certify that the information in the
Report and all attachments and appendices
are, to the best of his or her knowledge, true,
correct and complete. The representative is
also required to indicate his or her relation-
ship with the parties to the agreement.

FEDERAL MARITIME COMMISSION

MONITORING REPORT FOR CLASS A AGREE-
MENTS BETWEEN OR AMONG OCEAN COMMON
CARRIERS

Agreement Number lllllllllllll
(Assigned by FMC)
Part I Agreement Name:

llllllllllllllllllllllll

Part II Other Agreements

Indicate any change occurring during the
calendar quarter to the list of other agree-
ments set forth in Part II of the Information
Form.

Part III Conference Agreements

Does the agreement authorize the parties
to operate as a conference?
Yes b No b

Part IV Market Share Information

Provide the market shares of all liner oper-
ators within the entire geographic scope of
the agreement and within each agreement
sub-trade during the calendar quarter. The
information should be provided in the format
below:

MARKET SHARE REPORT FOR CALENDAR
QUARTER

[Indicate either entire agreement scope, or sub-trade name]

TEUs or
other unit of

measure-
ment

Percent

Agreement Market Share:
Line A ..................................... X,XXX XX%
Line B ..................................... X,XXX XX%
Line C .................................... X,XXX XX%

Total Agreement Market
Share ........................... X,XXX XX%

Non-Agreement Market Share:
Line X ..................................... X,XXX XX%
Line Y ..................................... X,XXX XX%
Line Z ..................................... X,XXX XX%

MARKET SHARE REPORT FOR CALENDAR
QUARTER—Continued

[Indicate either entire agreement scope, or sub-trade name]

TEUs or
other unit of

measure-
ment

Percent

Total Non-Agreement
Market Share .............. X,XXX XX%

Total Market .................... X,XXX 100%

Part V Cargo and Revenue Results Agreement-
Wide

For each agreement member line, provide
total cargo carryings (measured in TEUs or
other unit of measurement) during the cal-
endar quarter within the entire geographic
area covered by the agreement, total reve-
nues within the geographic area during the
calendar quarter, and average revenue per
TEU or other unit of measurement. The in-
formation should be provided in the format
below:

CALENDAR QUARTER

Carrier

Total
TEUs or

other
unit of
meas-

urement

Total
reve-
nues

Acg.
Reve-

nue per
TEU or
other
unit of
meas-

urement

A .......................................... .............. $ $
B .......................................... .............. $ $
C .......................................... .............. $ $
Etc ....................................... .............. $ $

Part VI Leading Commodities

For each sub-trade within the scope of the
agreement, list the top 10 commodities car-
ried by all the parties during the calendar
quarter, or list the commodities accounting
for 50 percent of the total carried by all the
parties during the calendar quarter, which-
ever list is longer. The information should be
provided in the format below:

CALENDAR QUARTER

I. Sub-trade

A. First leading commodity
B. Second leading commodity
C. Third leading commodity etc.

II. Sub-trade
A. First leading commodity etc.

Part VIII Cargo and Revenue Results by Sub-
Trade

For each sub-trade within the scope of the
agreement, and for each of the leading com-
modities listed for each sub-trade in the re-
sponse to Part VI, and for each party, state
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the total TEUs (or other unit of measure-
ment) carried and average gross revenue per
TEU (or other unit of measurement).

The information should be provided in the
format below:

CALENDAR QUARTER

I. Sub-trade A

A. First leading commodity
1. Carrier A
(a) Total TEUs (or other units of measure-

ment) carried
(b) Average gross revenue per TEU (or

other unit of measurement)
2. Carrier B)
(a) etc.

II. Sub-trade B
A. First leading commodity
1. etc.

Part VIII Independent Rate Actions (if
applicable)

For each sub-trade within the scope of the
agreement, and for each of the leading com-
modities listed for each sub-trade in the re-
sponse to Part VI, and for each party, state
(a) the total number of independent rate ac-
tions taken during the calendar quarter ap-
plicable to that commodity moving in that
sub-trade; (b) how many of the total were
independent rate actions taken to service
specific shipper accounts; (c) of those, how
many were for non-vessel-operating common
carriers, and how many were for shippers’ as-
sociations. The information should be pro-
vided in the format below:

CALENDAR QUARTER

I. Sub-trade A

A. First leading commodity
1. Carrier A
(a) Number of IA rate actions
(i) Number of IA rate actions taken to

service specific shipper accounts
(i)(a) Number taken to service non-vessel-

operating common carrier accounts
(1)(b) Number taken to service shippers’ as-

sociation accounts
2. Carrier B
(a) etc.
B. Second leading commodity
1. Carrier A
(a) etc.

II. Sub-trade B
A. First leading commodity
1. etc.

Part IX Port Service

For each party, state any change in the na-
ture or type of service (such as base port des-
ignation, frequency of vessel calls, use of in-
direct rather than direct service, etc.) ef-
fected at any port within the entire geo-
graphic scope of the agreement during the
calendar quarter.

Part X

(A) Identification of Person(s) to Contact Re-
garding the Monitoring Report.

(1) Name lllllllllllllllllll
(2) Title lllllllllllllllllll
(3) Firm Name and Business
llllllllllllllllllllllll
(4) Business Telephone Number
llllllllllllllllllllllll
(5) Cable Address, Telex or Fax Number
llllllllllllllllllllllll
(B) Certification

This Monitoring Report, together with any
and all appendices and attachments thereto,
was prepared and assembled in accordance
with instructions issued by the Federal Mar-
itime Commission. The information is, to
the best of my knowledge, true, correct, and
complete.

Name (please print or type)
llllllllllllllllllllllll
Title lllllllllllllllllllll
Relationship with parties to agreement
llllllllllllllllllllllll
Signature llllllllllllllllll
Date lllllllllllllllllllll

[61 FR 11580, Mar. 21, 1996]

APPENDIX D TO PART 572—MONITORING
REPORT FOR CLASS B AGREEMENTS
AND INSTRUCTIONS.

Instructions

A complete response must be supplied to
each part of the Report. Where the party an-
swering a particular part is unable to supply
a complete response, that party shall provide
either estimated data (with an explanation
of why precise data are not available) or a
detailed statement of reasons for noncompli-
ance and the efforts made to obtain the re-
quired information. All sources must be
identified.

Part I

Part I requires a statement of the full
name of the agreement, and the assigned
FMC number.

Part II

Part II requires a statement of any change
occurring during the calendar quarter to the
list of other agreements set forth in Part II
of the Information Form.

Part III

Part III requires the market shares of all
liner operators within the entire geographic
scope of the agreement and in each sub-trade
within the scope of the agreement during the
calendar quarter. A joint service shall be
treated as a single liner operator, whether it
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is an agreement line or a non-agreement
line.

Sub-trade is defined as the scope of all liner
movements between each U.S. port range
within the scope of the agreement and each
foreign country within the scope of the
agreement. Where the agreement covers both
U.S. inbound and outbound liner movements,
inbound and outbound market shares should
be shown separately.

U.S. port ranges are defined as follows:
Atlantic— Includes ports along the eastern

seaboard from the northern boundary of
Maine to, but not including, Key West, Flor-
ida. Also includes all ports bordering upon
the Great Lakes and their connecting water-
ways as well as all ports in the State of New
York on the St. Lawrence River.

Gulf— Includes all ports along the Gulf of
Mexico from Key West, Florida, to Browns-
ville, Texas, inclusive. Also includes all
ports in Puerto Rico and U.S. Virgin Islands.

Pacific— Includes all ports in the State of
Alaska, Hawaii, California, Oregon and
Washington. Also includes all ports in Guam,
American Samoa, Northern Marinas, John-
ston Island, Midway Island and Wake Island.

An application may be filed for a waiver of
the definition of ‘‘sub-trade,’’ under the pro-
visions described in 46 CFR 572.709. In any
such application, the burden shall be on the
agreement carriers to show that their mar-
keting and pricing practices are done by as-
certainable multi-country regions rather
than by individuals countries or, in the case
of the United States, by broader areas than
the port ranges defined herein. The Commis-
sion will also consider whether the alternate
definition of ‘‘sub-trade’’ requested by the
waiver application is reasonably consistent
with the definition of ‘‘sub-trade’’ applied in
the original Information Form filing for the
agreement.

The formula for calculating market share in
the entire agreement scope or in a sub-trade
is as follows:

The total amount of liner cargo carried on
each liner operator’s liner vessels in the en-
tire agreement scope or in the sub-trade dur-
ing the calendar quarter, divided by the total
liner movement in the entire agreement
scope or in the sub-trade during the calendar
quarter, which quotient is multiplied by 100.
The market shares held by non-agreement
lines as by agreement lines must be pro-
vided, stated separately in the format indi-
cated.

If 50 percent or more of the total liner
cargo carried by the agreement lines in the
entire agreement scope or in the sub-trade
during the calendar quarter was container-
ized, only containerized liner movements
(measured in TEUs) must be used for deter-
mining market share. If 50 percent or more
of the total liner cargo carried by the agree-
ment lines was non-containerized cargo, only
non-containerized liner movements must be

used for determining market share. The unit
of measure used in calculating amounts of
non-containerized cargo must be specified
clearly and applied consistently.

Liner movements is the carriage of liner
cargo by liner operators. Liner cargoes are
cargoes carried on liner vessels in a liner
service. A liner operator is a vessel-operating
common carrier engaged in liner service.
Liner vessels are those vessels used in a liner
service. Liner service refers to a definite, ad-
vertised schedule of salings at regular inter-
vals. All these definitions, terms and descrip-
tions apply only for purposes of the Monitor-
ing Report.

Part IV

Part IV requires each agreement member
line’s total liner cargo carrying within the
entire geographic area covered by the agree-
ment during the calendar quarter, each line’s
total liner revenues within the geographic
area during the calendar quarter, and aver-
age revenue.

If 50 percent or more of the total liner
cargo carried by all the agreement member
lines in the geographic area covered by the
agreement during the calendar quarter was
containerized, each agreement member line
should report only its total carrying of con-
tainerized liner cargo (measured in TEUs)
during the calender quarter within the geo-
graphic area, total revenues generated by its
carriage of containerized liner cargo, and av-
erage revenue per TEU. Conversely, if 50 per-
cent or more of the total liner cargo carried
by all the agreement member lines in the ge-
ographic area covered by the agreement dur-
ing the calendar quarter was non-container-
ized, each agreement member line should re-
port only its total carryings of non-contain-
erized liner cargo during the calendar quar-
ter (specifying the unit of measurement
used), total revenues generated by its car-
riage of non-containerized cargo, and aver-
age revenue per unit of measurement.

The Monitoring Report specifies the for-
mat in which the information is to be re-
ported. Where the agreement covers both
U.S. inbound and outbound liner movements,
inbound and outbound data should be stated
separately.

Part V

Part V requires each of the agreement
member lines to indicate any change in the
nature or type of service it provided at any
port within the entire geographic scope of
the agreement during the calendar quarter.

Part VI(A)

Part VI(A) requires the name, title, ad-
dress, telephone number and cable address,
telex or fax number of a person the Commis-
sion may contact regarding the Monitoring
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Report and any information provided there-
in.

Part VI(B)

Part VI(B) requires that a representative
of the agreement lines sign the Monitoring
Report and certify that the information in
the Report and all attachments and appen-
dices are, to the best of his or her knowledge,
true, correct and complete. The representa-
tive is also required to indicate his or her re-
lationship with the parties to the agreement.

FEDERAL MARITIME COMMISSION

MONITORING REPORT FOR CLASS B AGREE-
MENTS BETWEEN OR AMONG OCEAN COMMON
CARRIERS

Agreement Number lllllllllllll
(Assigned by FMC)

Part I Agreement

Name:
llllllllllllllllllllllll

Part II Other Agreements

Indicate any change occurring during the
calendar quarter to the list of other agree-
ments set forth in Part II of the Information
Form.

Part III Market Share Information

Provide the market shares of all liner oper-
ators within the entire geographic scope of
the agreement and within each sub-trade
during the calendar quarter. The informa-
tion should be provided in the format below:

MARKET SHARE REPORT FOR CALENDAR
QUARTER

[Indicate either entire agreement scope, or sub-trade name]

TEUs or
other unit
of meas-
urement

Percent

Agreement Market Share:
Line A ................................................ X,XXX XX
Line B ................................................ X,XXX XX
Line C ................................................ X,XXX XX

Total Agreement Market Share ..... X,XXX XX

Non-Agreement Market Share:
Line X ................................................ X,XXX XX
Line Y ................................................ X,XXX XX
Line Z ................................................ X,XXX XX

Total Non-Agreement Market
Share .......................................... X,XXX XX

Total Market ................................... X,XXX 100

Part IV Cargo and Revenue Results
Agreement-Wide

For each agreement member line, provide
total cargo carryings (measured in TEUs or

other unit of measurement) during the cal-
endar quarter within the entire geographic
area covered by the agreement, total reve-
nues within the geographic area during the
calendar quarter, and average revenue per
TEU or other unit of measurement. The in-
formation should be provided in the format
below:

CALENDAR QUARTER

Carrier

Total
TEUs or

other
unit of
meas-

urement

Total
reve-
nues

Avg.
revenue
per TEU
or other
unit of
meas-

urement

A .......................................... .............. $ $
B .......................................... .............. $ $
C .......................................... .............. $ $
Etc ....................................... .............. $ $

Part V Port Service

For each party, state any change in the na-
ture or type of service (such as base port des-
ignation, frequency of vessel calls, use of in-
direct rather direct service, etc.) effected at
any port within the entire geographic scope
of the agreement during the calendar quar-
ter.

Part VI

(A) IDENTIFICATION OF PERSON(S) TO CONTACT

REGARDING THE MONITORING REPORT

(1) Name lllllllllllllllllll
(2) Title lllllllllllllllllll
(3) Firm Name and Business
llllllllllllllllllllllll
(4) Business Telephone Number
llllllllllllllllllllllll
(5) Cable Address, Telex or Fax Number
llllllllllllllllllllllll
(B) Certification

This Monitoring Report, together with any
and all appendices and attachments thereto,
was prepared and assembled in accordance
with instructions issued by the Federal Mar-
itime Commission. The information is, to
the best of my knowledge, true, correct, and
complete.

Name (please print or type)
llllllllllllllllllllllll
Title lllllllllllllllllllll
Relationship with parties to agreement
llllllllllllllllllllllll
Signature llllllllllllllllll
Date lllllllllllllllllllll

[61 FR 11582, Mar. 21, 1996]
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APPENDIX E TO PART 572—MONITORING

REPORT FOR CLASS C AGREEMENTS

AND INSTRUCTIONS

Instructions

A complete response must be supplied to
the Report. Where the filing party is unable
to supply a complete response, that party
shall provide either estimated data (with an
explanation of why precise data are not
available) or a detailed statement of reasons
for noncompliance and the efforts made to
obtain the required information. All sources
must be identified.

Part I

Part I requires a statement of the full
name of the agreement, and the assigned
FMC number.

Part II

Part II requires a statement of any change
occurring during the calendar quarter to the
list of other agreements set forth in Part II
of the Information Form.

Part III

Part III requires a statement of any
change in the nature or type of service at
any of the ports within the entire geographic
scope of the agreement.

Part IV(A)

Part IV(A) requires the name, title, ad-
dress, telephone number and cable address,
telex or fax number of a person the Commis-
sion may contact regarding the Monitoring
Report and any information provided there-
in.

Part IV(B)

Part IV(B) requires that a representative
of the agreement lines sign the Monitoring
Report and certify that the information in
the Report and all attachments and appen-
dices are, to the best of his or her knowledge,
true, correct and complete. The representa-
tive is also required to indicate his or her re-
lationship with the parties to the agreement.

FEDERAL MARITIME COMMISSION

MONITORING REPORT FOR CLASS C AGREE-
MENTS BETWEEN OR AMONG OCEAN COMMON

CARRIERS

Agreement Number lllllllllllll
(Assigned by FMC)

Part I Agreement

Name:
llllllllllllllllllllllll

Part II Other Agreements

Indicate any change occurring during the
calendar quarter to the list of other agree-
ments set forth in Part II of the Information
Form.

Part III Port Service

For each party, state any change in the na-
ture or type of service (such as base port des-
ignation, frequency of vessel calls, use of in-
direct rather direct service, etc.) effected at
any port within the entire geographic scope
of the agreement during the calendar quar-
ter.

Part IV

(A) IDENTIFICATION OF PERSON(S) TO CONTACT
REGARDING THE MONITORING REPORT

(1) Name llllllllllllllllll
(2) Title lllllllllllllllllll
(3) Firm Name and Business
llllllllllllllllllllllll
(4) Business Telephone Number
llllllllllllllllllllllll
(5) Cable Address, Telex or Fax Number
llllllllllllllllllllllll
(B) Certification

This Monitoring Report, together with any
and all appendices and attachments thereto,
was prepared and assembled in accordance
with instruments issued by the Federal Mar-
itime Commission. The information is, to
the best of my knowledge, true, correct, and
complete.

Name (please print or type)
llllllllllllllllllllllll
Title lllllllllllllllllllll
Relationship with parties to agreement
llllllllllllllllllllllll
llllllllllllllllllllllll
Signature llllllllllllllllll
Date lllllllllllllllllllll

[61 FR 11584, Mar. 21, 1996]

PART 582—CERTIFICATION OF
COMPANY POLICIES AND EF-
FORTS TO COMBAT REBATING IN
THE FOREIGN COMMERCE OF
THE UNITED STATES

Sec.
582.1 Scope.
582.2 Form of certification.
582.3 Reporting requirements.
582.91 OMB control numbers assigned pursu-

ant to the Paperwork Reduction Act.

APPENDIX A TO PART 582—CERTIFICATION OF
POLICIES AND EFFORTS TO COMBAT REBAT-
ING IN THE FOREIGN COMMERCE OF THE
UNITED STATES.
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AUTHORITY: 5 U.S.C. 553; 46 U.S.C. app. 1701,
1702, 1707, 1709, 1712, and 1714–1716.

SOURCE: 51 FR 30864, Aug. 29, 1986, unless
otherwise noted.

§ 582.1 Scope.
(a) The requirements set forth in this

part are binding upon every common
carrier by water and ocean freight for-
warder in the foreign commerce of the
United States and, at the discretion of
the Commission, will apply to any
shipper, shippers’ association, marine
terminal operator, or broker. In the
case of a joint service operated as a
single entity, the joint service, rather
than the participants, is responsible for
the provisions of this part.

(b) Information obtained under this
part will be used to maintain continu-
ous surveillance over common carrier
and ocean freight forwarder activities
and to deter rebating practices. Failure
to file the required certification may
result in a civil penalty of $5,000 for
each day such violation continues.
Failure of a common carrier to file an
anti-rebate certification and publish
notice of certification in its tariffs as
provided by this part and part 514 of
this chapter will result in tariff can-
cellation effective forty-five (45) days
after notice, as provided in
§ 514.1(c)(1)(iii)(C) of this chapter or, if
an initial tariff filing, rejection. In the
event a common carrier’s rates are
published in one or more conference
tariffs, the name of the common car-
rier will be stricken from the list of
carriers participating in those con-
ference tariffs. The tariff(s) of any
common carrier who files an anti-re-
bate certification after December 31
but before the end of the forty-five
days notice period will not be can-
celled; however, those common carriers
will be subject to civil penalties. Fail-
ure of an ocean freight forwarder to file
an anti-rebate certification as provided
by this part and part 510 of this chapter
will result in suspension of that ocean
freight forwarder’s license effective
forty-five (45) days after notice, as pro-
vided in § 510.16(a)(6) of this chapter.
The license of any freight forwarder
who files an anti-rebate certification
after December 31 but before the end of
the forty-five days notice period will
not be suspended; however, those

freight forwarders will be subject to
civil penalties. Failure of an ocean
freight forwarder applicant to include
an anti-rebate certification with a li-
cense application as provided by this
part and part 510 of this chapter will
result in rejection of that ocean freight
forwarder applicant’s license applica-
tion, as provided in § 510.25(b) of this
chapter.

[51 FR 30864, Aug. 29, 1986, as amended at 55
FR 35319, Aug. 29, 1990; 60 FR 27230, May 23,
1995]

§ 582.2 Form of certification.
(a) The Chief Executive Officer, i.e.,

the most senior officer within the firm
designated by the board of directors,
owners, stockholders, or controlling
body as responsible for the direction
and management of the firm, of each
common carrier and ocean freight for-
warder and, when so ordered by the
Commission, the Chief Executive Offi-
cer of any shipper, shippers’ associa-
tion, marine terminal operator, or
broker, shall file with the Secretary,
Federal Maritime Commission, a writ-
ten certification, under oath, as pre-
scribed in the format in appendix A to
this part, attesting:

(1) That it is the stated policy of the
firm that the payment, solicitation or
receipt by the firm of any rebate which
is unlawful under the Shipping Act of
1984, is prohibited;

(2) That this policy was recently pro-
mulgated to each owner, officer, em-
ployee, and agent of the firm; and

(3) That the firm will fully cooperate
with the Commission in any investiga-
tion of illegal rebating.

(b) A description of the details of the
measures instituted within the firm or
otherwise to prohibit its involvement
in the payment or receipt of illegal re-
bates shall be attached to the certifi-
cation.

§ 582.3 Reporting requirements.
(a) Every common carrier required by

this part to file a written certification
in the form prescribed by § 582.2, shall
file such certification with its initial
tariff and, thereafter, on or before De-
cember 31 of each succeeding even-
numbered calendar year.

(b) Every licensed ocean freight for-
warder, required by § 510.25 of this
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chapter to file a written certification
in the form prescribed by § 582.2 of this
part, shall file such certification on or
before December 31, 1992, and there-
after, on or before December 31 of each
succeeding even-numbered calendar
year. Every applicant for an ocean
freight forwarder license initially shall
file such certification with its license
application.

(c) The certification required by this
section shall be valid from the initial
filing of a tariff or granting of an ocean
freight forwarder license through the
first succeeding December 31 of an
even-numbered calendar year.

(d) Every person other than a com-
mon carrier or ocean freight forwarder
which is ordered by the Commission
pursuant to § 582.2 to file a written cer-
tification shall file such certification
in the manner prescribed by the Com-
mission.

(e) In those instances in which a sin-
gle firm operates in more than one ca-
pacity, such as both a non-vessel-oper-
ating common carrier and an ocean
freight forwarder, a single certificate
may be submitted to satisfy the report-
ing requirements of this section.

[57 FR 39624, Sept. 1, 1992]

§ 582.91 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

This section displays the control
numbers assigned to information col-
lection requirements of the Commis-
sion in this part by the Office of Man-
agement and Budget pursuant to the
Paperwork Reduction Act of 1980, Pub.
L. 96–511. The Commission intends that
this section comply with the require-
ments of section 3507(f) of the Paper-
work Reduction Act, which requires
that agencies display a current control
number assigned by the Director of the
Office of Management and Budget
(OMB) for each agency information col-
lection requirement.

Section Current OMB
Control No.

582.2 through 582.4 ...................................... 3072–0028

[49 FR 36858, Sept. 20, 1984]

APPENDIX A TO PART 582—CERTIFI-
CATION OF POLICIES AND EFFORTS TO
COMBAT REBATING IN THE FOREIGN
COMMERCE OF THE UNITED STATES

46 CFR Part 582

I, (Name of affiant), state under oath that
I am the Chief Executive Officer (State exact
title) of (Exact names of firm), hereinafter
referred to as The Firm, and that:

1. It is, and shall continue to be, the policy
of The Firm to prohibit its participation in
the payment, solicitation, or receipt of any
rebate, directly or indirectly, which is un-
lawful under the provisions of the Shipping
Act of 1984.

2. Each owner, officer, employee and agent
of The Firm was notified or reminded of this
policy on (Date).

3. The Firm affirms that it will cooperate
fully with the Federal Maritime Commission
in any investigation of suspected rebating in
United States foreign trades.

4. Attached hereto is a description of the
details of measures instituted, within the
Firm or otherwise, to prohibit its involve-
ment in the payment or the receipt of illegal
rebates in the foreign commerce of the
United States.

The period covered by this Certification is
from (Date) to (Date).

The Firm is a (check each block applica-
ble):
lllll Broker
lllll Freight Forwarder (License
No.————)
lllll Marine Terminal Operator
lllll Non-Vessel-Operating Common
Carrier
lllll Shipper
lllll Shippers’ Association
lllll Vessel Operating Common Carrier
llllllllllllllllllllllll
(Signature of affiant)

Subscribed to and sworn before me this
—————————— day of ——————,
19————.
llllllllllllllllllllllll
Notary Public

PART 583—SURETY FOR NON-VES-
SEL-OPERATING COMMON CAR-
RIERS

Sec.
583.1 Definitions.
583.2 Scope.
583.3 Proof of financial responsibility, when

required.
583.4 Financial responsibility requirements.
583.5 Resident agent.
583.6 Termination of bond or designation of

resident agent.
583.7 Proof of Compliance.
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583.91 OMB control number assigned pursu-
ant to the Paperwork Reduction Act.

APPENDIX A TO PART 583—NON-VESSEL-OPER-
ATING COMMON CARRIER (NVOCC) BOND
FORM

APPENDIX B TO PART 583—NON-VESSEL-OPER-
ATING COMMON CARRIER (NVOCC) INSUR-
ANCE FORM (FMC–67)

APPENDIX C TO PART 583—NON-VESSEL-OPER-
ATING COMMON CARRIER (NVOCC) GUAR-
ANTY FORM (FMC–68)

APPENDIX D TO PART 583—NON-VESSEL-OPER-
ATING COMMON CARRIER (NVOCC) GROUP
BOND FORM (FMC–69)

AUTHORITY: 5 U.S.C. 553; 31 U.S.C. 9701; 46
U.S.C. app. 1702, 1707, 1709, 1710–1712, 1716, and
1721.

SOURCE: 56 FR 51993, Oct. 17, 1991, unless
otherwise noted.

§ 583.1 Definitions.
In this part:
(a) Act means the Shipping Act of

1984 (46 U.S.C. app. 1701 et seq.).
(b) Common carrier means a person

holding itself out to the general public
to provide transportation by water of
cargo between the United States and a
foreign country for compensation that:

(1) Assumes responsibility for the
transportation from port or point of re-
ceipt to the port or point of destina-
tion; and

(2) Utilizes, for all or part of that
transportation, a vessel operating on
the high seas or the Great Lakes be-
tween a port in the United States and
a port in a foreign country, except that
the term does not include a common
carrier engaged in ocean transpor-
tation by ferry boat, ocean tramp, or
chemical parcel-tanker. As used in this
paragraph, ‘chemical parcel-tanker’
means a vessel whose cargo-carrying
capability consists of individual cargo
tanks for bulk chemicals that are a
permanent part of the vessel, that have
segregation capability with piping sys-
tems to permit simultaneous carriage
of several bulk chemical cargoes with
minimum risk of cross-contamination
and that has a valid certificate of fit-
ness under the International Maritime
Organization Code for the Construction
and Equipment of Ships Carrying Dan-
gerous Chemicals in Bulk.

(c) Commission means the Federal
Maritime Commission.

(d) Non-vessel-operating common carrier
or NVOCC means a common carrier

that does not operate the vessels by
which the ocean transportation is pro-
vided and is a shipper in its relation-
ship with an ocean common carrier.

(e) Ocean common carrier means a ves-
sel-operating common carrier.

(f) Person includes individuals, cor-
porations, partnerships and associa-
tions existing under or authorized by
the laws of the United States or of a
foreign country.

§ 583.2 Scope.
This part implements the Non-Ves-

sel-Operating Common Carrier Amend-
ments of 1990, Public Law No. 101–595,
section 710, and the Non-Vessel-Operat-
ing Common Carrier Act of 1991, Public
Law No. 102–251, section 201 and applies
to all NVOCCs operating in the water-
borne foreign commerce of the United
States.

[58 FR 5623, Jan. 22, 1993]

§ 583.3 Proof of financial responsibil-
ity, when required.

(a) Except as provided in paragraph
(c) of this section, no person may pro-
vide transportation as a non-vessel-op-
erating common carrier or obtain
transportation for the account of such
NVOCC unless a surety bond, insurance
form, or guaranty form which dem-
onstrates that such NVOCC is covered
for any transportation-related liability
under the Shipping Act of 1984 has been
furnished to and accepted by the Com-
mission. Where a group or association
of NVOCCs accepts liability for all or
part of an NVOCC’s financial respon-
sibilities for such NVOCC’s transpor-
tation-related activities under the
Shipping Act of 1984, the group or asso-
ciation of NVOCCs must file either a
group supplemental coverage bond
form, insurance form or guaranty form,
clearly identifying each NVOCC cov-
ered, before a covered NVOCC may pro-
vide transportation as a non-vessel-op-
erating common carrier or obtain
transportation for the account of such
NVOCC. An individual NVOCC’s bond,
insurance or guaranty coverage shall
be for $50,000 except in the case where
an individual NVOCC’s responsibility is
covered, in whole or in part, by a group
or association’s bond, insurance or
guaranty. In such cases the group or
association’s coverage must be for
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$50,000 per covered member NVOCC, or
$1,000,000 in aggregate.

(b) Where more than one entity oper-
ates under a common trade name, sepa-
rate proof of financial responsibility is
required covering each corporation or
person separately providing transpor-
tation as a non-vessel-operating com-
mon carrier.

(c) Any person which exclusively
transports used household goods and
personal effects for the account of the
Department of Defense, or for the ac-
count of the federal civilian executive
agencies shipping under the Inter-
national Household Goods Program ad-
ministered by the General Services Ad-
ministration, or both, is not subject to
the requirements of this part, but may
be subject to other requirements, such
as alternative surety bonding, imposed
by the Department of Defense or the
General Services Administration.

[58 FR 5623, Jan. 22, 1993, as amended at 60
FR 44437, Aug. 28, 1995]

§ 583.4 Financial responsibility re-
quirements.

Prior to the date it commences com-
mon carriage operation, every non-ves-
sel-operating common carrier shall es-
tablish its financial responsibility for
the purpose of this part by one of the
following methods:

(a) Surety bond, by filing with the
Commission, simultaneously with its
tariff, a valid bond on Form FMC–48, in
the amount of $50,000. Bonds must be
issued by a surety company found ac-
ceptable by the Secretary of the Treas-
ury.

(b) Insurance, by filing with the Com-
mission, simultaneously with its tariff,
evidence of insurance on Form FMC–67.
The insurance must provide coverage
for damages, reparations or penalties
arising from any transportation-relat-
ed activities under the Shipping Act of
1984 of the insured NVOCC and must be
placed with:

(1) An Insurer having a financial rat-
ing of Class V or higher under the Fi-
nancial Size Categories of A.M. Best &
Company, or equivalent from an ac-
ceptable international rating organiza-
tion;

(2) Underwriters at Lloyd’s; or
(3) Surplus lines insurers named on a

current ‘‘white list’’ issued by the Non-

Admitted Insurers’ Information Office
of the National Association of Insur-
ance Commissioners.

This evidence of financial responsibil-
ity shall be accompanied by: In the
case of a financial rating, the Insurer’s
financial rating on the rating organiza-
tion’s letterhead or designated form; in
the case of insurance provided by Un-
derwriters at Lloyd’s, documentation
verifying membership in Lloyd’s; and
in the case of insurance provided by
surplus lines insurers, documentation
verifying inclusion on a current ‘‘white
list’’ issued by the Non-Admitted In-
surers’ Information Office of the Na-
tional Association of Insurance Com-
missioners. The Insurer must certify
that it has sufficient and acceptable as-
sets located in the United States to
cover all transaction-related liabilities
of the Insured NVOCC as specified
under the Shipping Act of 1984.

(c) Guaranty, by filing with the Com-
mission, simultaneously with its tariff,
evidence of guaranty on Form FMC–68.
The guaranty must provide coverage
for damages, reparations or penalties
arising from any transportation-relat-
ed activities under the Shipping Act of
1984 of the covered NVOCC and must be
placed with:

(1) A Guarantor having a financial
rating of Class V or higher under the
Financial Size Categories of A.M. Best
& Company, or equivalent from an ac-
ceptable international rating organiza-
tion;

(2) Underwriters at Lloyd’s; or
(3) Surplus lines insurers named on a

current ‘‘white list’’ issued by the Non-
Admitted Insurer’s Information Office
of the National Association of Insur-
ance Commissioners.

This evidence of financial responsibil-
ity shall be accompanied by: In the
case of a financial rating, the Guaran-
tor’s financial rating on the rating or-
ganization’s letterhead or designated
form; in the case of a guaranty pro-
vided by Underwriters at Lloyd’s, docu-
mentation verifying membership in
Lloyd’s; and in the case of an guaranty
provided by surplus lines insurers, doc-
umentation verifying inclusion on a
current ‘‘white list’’ issued by the Non-
Admitted Insurers’ Information Office
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of the National Association of Insur-
ance Commissions. The guarantor must
certify that it has sufficient and ac-
ceptable assets located in the United
States to cover all transportation-re-
lated liabilities of the covered NVOCC
as specified under the Shipping Act of
1984.

(d) Evidence of financial responsibil-
ity of the type provided for in para-
graphs (a), (b) and (c) of this section es-
tablished through and filed with the
Commission by a group or association
of NVOCCs on behalf of its members,
subject to the following conditions and
procedures;

(1) Each group or association of
NVOCCs shall notify the Commission
of its intention to participate in such a
program and furnish documentation as
will demonstrate its authenticity and
authority to represent its members,
such as articles of incorporation, by-
laws, etc.;

(2) Each group or association of
NVOCCs shall provide the Commission
with a list certified by its Chief Execu-
tive Officer containing the names of
those NVOCCs to which it will provide
coverage, in whole or in part; the man-
ner and amount of existing coverage
each covered NVOCC has; an indication
that the existing coverage provided
each NVOCC is provided by a surety
bond issued by a surety company found
acceptable to the Secretary of the
Treasury, or by insurance or guaranty
issued by a firm meeting the require-
ments of paragraphs (b) or (c) of this
section with coverage limits of at least
$50,000.00; and the name, address and
facsimile number of each surety, in-
surer or guarantor providing coverage
pursuant to this section. Each group or
association of NVOCCs shall notify the
Commission within thirty (30) days of
any changes to its list.

(3) The group or association shall
provide the Commission with a sample
copy of each type of existing financial
responsibility coverage used by mem-
ber NVOCCs.

(4) Each group or association of
NVOCCs shall be responsible for ensur-
ing that each member’s financial re-
sponsibility coverage allows for claims
to be made in the United States
against the Surety, Insurer or Guaran-
tor for any judgment for damages

against the NVOCC arising from its
transportation-related activities under
the Shipping Act of 1984, or order for
reparations issued pursuant to section
11 of the Shipping Act of 1984, 46 U.S.C.
app. 1710, or any penalty assessed
against the NVOCC pursuant to section
13 of the Shipping Act of 1984, 46 U.S.C.
app. 1712. Each group or association of
NVOCCs shall be responsible for requir-
ing each member NVOCC to provide it
with valid proof of financial respon-
sibility annually.

(5) Where the group or association of
NVOCCs determines to secure on behalf
of its members other forms of financial
responsibility, as specified by this sec-
tion, for damages, reparations or pen-
alties not covered by a member’s indi-
vidual financial responsibility cov-
erage, such additional coverage must:

(i) Allow claims to be made in the
United States directly against the
group or associations’s Surety, Insurer
or Guarantor for damages against each
covered member NVOCC arising from
each covered member NVOCC’s trans-
portation-related activities under the
Shipping Act of 1984, or order for rep-
arations issued pursuant to section 11
of the Shipping Act of 1984, 46 U.S.C.
app. 1710, or any penalty assessed
against each covered member NVOCC
pursuant to section 13 of the Shipping
Act of 1984, 47 U.S.C. app. 1712; and

(ii) Be for an amount up $50,000.00 for
each covered member NVOCC up to a
maximum of $1,000,000.00 for each group
or association of NVOCCs.

(6) The coverage provided by the
group or association of NVOCCs on be-
half of its members, in whole or in
part, shall be provided by:

(i) In the case of a surety bond, a sur-
ety company found acceptable to the
Secretary of the Treasury and issued
by such a surety company on Form
FMC–69; and

(ii) In the case of insurance and guar-
anty, a firm having a financial rating
of Class V or higher under the Finan-
cial Size Categories of A.M. Best &
Company or equivalent from an accept-
able international rating organization,
Underwriters at Lloyd’s, or surplus line
insurers named on a current ‘‘white
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list’’ issued by the Non-Admitted In-
surer’s Information Office of the Na-
tional Association of Insurance Com-
missioners and issued by such firms on
Form FMC–67 and Form FMC–68, re-
spectively.

All forms and documents for establish-
ing financial responsibility of NVOCCs
prescribed in this section shall be sub-
mitted to the Director, Bureau of Tar-
iffs, Certification and Licensing, Fed-
eral Maritime Commission, Washing-
ton, DC 20573. The Federal Maritime
Commission shall not serve as deposi-
tory or distributor to third parties of
bond, guaranty, or insurance funds in
the event of any claim, judgment, or
order for reparations. Such forms and
documents must clearly identify the
name; trade name, if any; the address;
and effective January 1, 1994, the orga-
nization number as provided in 46 CFR
514.11(a) of each NVOCC. Copies of all
forms may be obtained from the Com-
mission’s Bureau of Tariffs, Certifi-
cation and Licensing at the address
listed above, or from any Area Rep-
resentative listed at 46 CFR 501.41(d).

[58 FR 5623, Jan. 22, 1993, as amended at 61
FR 51233, Oct. 1, 1996]

§ 583.5 Resident agent.

(a) Every non-vessel-operating com-
mon carrier not domiciled in the
United States and every group or asso-
ciation of NVOCCs which provide, in
whole or in part, financial coverage for
a member NVOCC’s financial respon-
sibilities pursuant to § 583.4 not domi-
ciled in the United States shall des-
ignate and maintain a person in the
United States as legal agent for the re-
ceipt of judicial and administrative
process, including subpoenas.

(b) If the designated legal agent can-
not be served because of death, disabil-
ity, or unavailability, the Secretary,
Federal Maritime Commission, will be
deemed to be the legal agent for serv-
ice of process. Any person serving the
Secretary must also send to the
NVOCC, group or association of
NVOCCs by registered mail, return re-
ceipt requested, at its address pub-
lished in its tariff on file with the Com-
mission, a copy of each document
served upon the Secretary, and shall

attest to that mailing at the time serv-
ice is made upon the Secretary.

(c) Service of administrative process,
other than subpenas, may be effected
upon the legal agent by mailing a copy
of the document to be served by cer-
tified or registered mail, return receipt
requested. Administrative subpoenas
shall be served in accordance with
§ 502.134 of this chapter.

(d) Designations of resident agent
under paragraphs (a) and (b) of this sec-
tion and provisions relating to service
of process under paragraph (c) of this
section shall be published in the
NVOCC’s tariff in accordance with
§ 514.15(b)(24) of this chapter.

(e) Every non-vessel-operating com-
mon carrier using a group or associa-
tion of NVOCCs to cover all or part of
its financial responsibility requirement
under § 583.4 shall publish the name and
address of the group or association’s
resident agent for receipt of judicial
and administrative process, including
subpoenas, in its tariff in accordance
with § 514.15(b)(24)(ii) of this chapter.

[56 FR 51993, Oct. 17, 1991, as amended at 58
FR 5624, Jan. 22, 1993; 60 FR 27230, May 23,
1995]

§ 583.6 Termination of bond or des-
ignation of resident agent.

(a) Upon receipt of notice of termi-
nation by a surety bond, group supple-
mental coverage bond, insurance cov-
erage or guaranty, the Commission
shall notify the NVOCC or group or as-
sociation of NVOCCs by certified or
registered mail at its address published
in its tariff or on the list required of a
group or association on file with the
Commission, that the Commission
shall, without hearing or other pro-
ceeding, suspend or cancel the tariff or
tariffs of the NVOCC or NVOCCs as of
the termination date of the bond,
group supplemental coverage bond, in-
surance coverage or guaranty, unless
the NVOCC, group or association of
NVOCCs submits a valid replacement
surety bond, group supplemental cov-
erage bond, insurance coverage or
guaranty before such termination date.
Replacement surety bonds, group sup-
plemental coverage bonds, insurance
coverage or guaranties must bear an ef-
fective date no later than the termi-
nation date of the expiring bond, group
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supplemental coverage bond, insurance
coverage or guaranty. The liability of
the retiring surety, insurer or guaran-
tor shall be considered as having termi-
nated as of the effective date of the re-
placement surety bond, group supple-
mental coverage bond, insurance policy
or guaranty.

(b) Upon receipt of notice of termi-
nation of a designation of resident
agent, or upon receipt of alternative
service of process upon the Secretary
in accordance with § 583.5(b), the Com-
mission shall notify the NVOCC by cer-
tified or registered mail, at its address
published in its tariff on file with the
Commission, that the Commission
shall, without hearing or other pro-
ceeding, suspend or cancel the tariff or
tariffs of the NVOCC effective thirty
days after receipt of such notice of ter-
mination or alternative service of proc-
ess upon the Secretary unless the
NVOCC publishes in its tariff a replace-
ment designation of an agent in the
United States for the receipt of judicial
and administrative process before such
effective date of suspension or can-
cellation.

[56 FR 51993, Oct. 17, 1991, as amended at 58
FR 5625, Jan. 22, 1993]

§ 583.7 Proof of Compliance.
(a) No common carrier may transport

cargo for the account of a shipper
known by the carrier to be an NVOCC
unless the carrier has determined that
that NVOCC has a tariff and a bond as
required by sections 8 and 23 of the
Act.

(b) A common carrier can obtain
proof of an NVOCC’s compliance with
the tariff and bonding requirements by:

(1) Consulting a current list provided
by the Commission of tariffed and
bonded NVOCCs; or

(2) Reviewing a copy of the tariff rule
published by the NVOCC and in effect
under § 514.15(b)(24) of this chapter; or

(3) Any other appropriate procedure,
provided that such procedure is set
forth in the carrier’s tariff of general
applicability as required by
§ 514.15(b)(25) of this chapter.

(c) A common carrier that has em-
ployed the procedure prescribed in ei-
ther paragraph (b) (1) or (2) of this sec-
tion shall be deemed to have met its
obligations under section 10(b)(14) of

the Act, unless the common carrier
knew that such NVOCC was not in
compliance with the tariff and bonding
requirements.

(d) The fee for providing the list of
tariffed and bonded NVOCCs referred to
in paragraph (b)(1) of this section is
$122. The list is available in several
forms: Hard paper copy, diskette, or
tape.

[56 FR 51993, Oct. 17, 1991, as amended at 59
FR 59172, Nov. 16, 1994; 60 FR 27231, May 23,
1995]

§ 583.91 OMB control number assigned
pursuant to the Paperwork Reduc-
tion Act.

The information collection require-
ments contained in this part have been
approved by the Office of Management
and Budget (OMB) in accordance with
44 U.S.C. chapter 35 and have been as-
signed OMB control number 3072–0053.

APPENDIX A TO PART 583—NON-VESSEL-
OPERATING COMMON CARRIER
(NVOCC) BOND FORM

FEDERAL MARITIME COMMISSION NON-VESSEL
OPERATING COMMON CARRIER (NVOCC)
BOND (SECTION 23, SHIPPING ACT OF 1984)

llllllll, as Principal (hereinafter
called Principal), and llllllll, as
Surety (hereinafter called Surety) are held
and firmly bound unto the United States of
America in the sum of $llll for the pay-
ment of which sum we bind ourselves, our
heirs, executors, administrators, successors
and assigns, jointly and severally.

Whereas, Principal operates as an NVOCC
in the waterborne foreign commerce of the
United States, has an NVOCC tariff on file
with the Federal Maritime Commission, and
pursuant to section 23 of the Shipping Act of
1984 has elected to file this bond with the
Commission;

Now, Therefore, The condition of this obli-
gation is that the penalty amount of this
bond shall be available to pay any judgment
for damages against the Principal arising
from the Principal’s transportation related
activities or order for reparations issued pur-
suant to section 11 of the Shipping Act of
1984, 46 U.S.C. app. 1710, or any penalty as-
sessed against the Principal pursuant to sec-
tion 13 of the Shipping Act of 1984, 46 U.S.C.
app. 1712.

This bond shall inure to the benefit of any
and all persons who have obtained a judg-
ment for damages against the Principal aris-
ing from its transportation related activities
or order of reparation issued pursuant to sec-
tion 11 of the Shipping Act of 1984, and to the
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benefit of the Federal Maritime Commission
for any penalty assessed against the Prin-
cipal pursuant to section 13 of the Shipping
Act of 1984. However, the bond shall not
apply to shipments of used household goods
and personal effects for the account of the
Department of Defense or the account of fed-
eral civilian executive agencies shipping
under the International Household Goods
Program administered by the General Serv-
ices Administration.

The liability of the Surety shall not be dis-
charged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of this bond, and in no event shall
the Surety’s total obligation hereunder ex-
ceed said penalty regardless of the number of
claims or claimants.

This bond is effective the llll day of
llllll, 19ll, and shall continue in ef-
fect until discharged or terminated as herein
provided. The Principal or the Surety may at
any time terminate this bond by written no-
tice to the Federal Maritime Commission at
its office in Washington, DC. Such termi-
nation shall become effective thirty (30) days
after receipt of said notice by the Commis-
sion. The Surety shall not be liable for any
transportation related activities of the Prin-
cipal after the expiration of the thirty (30)
day period but such termination shall not af-
fect the liability of the Principal and Surety
for any event occurring prior to the date
when said termination becomes effective.

The underwriting Surety will promptly no-
tify the Director, Bureau of Tariffs, Certifi-
cation and Licensing, Federal Maritime
Commission, Washington, DC 20573, of any
claim(s) against this bond.

Signed and sealed this llll day of
llllll, 19ll.

(PLEASE TYPE NAME OF SIGNER UNDER EACH
SIGNATURE.)

llllllllllllllllllllllll

Individual Principal or Partner

llllllllllllllllllllllll

Business Address

llllllllllllllllllllllll

Individual Principal or Partner

llllllllllllllllllllllll

Business Address

llllllllllllllllllllllll

Individual Principal or Partner

llllllllllllllllllllllll

Business Address

llllllllllllllllllllllll

Trade Name, If Any

llllllllllllllllllllllll

Corporate Principal
llllllllllllllllllllllll

State of Incorporation
llllllllllllllllllllllll

Trade Name, If Any
llllllllllllllllllllllll

Business Address

llllllllllllllllllllllll

By

llllllllllllllllllllllll

Title

(Affix Corporate Seal)

llllllllllllllllllllllll

Corporate Surety

llllllllllllllllllllllll

Business Address

llllllllllllllllllllllll

By

llllllllllllllllllllllll

Title

(Affix Corporate Seal)

[56 FR 51993, Oct. 17, 1991, as amended at 60
FR 44437, Aug. 28, 1995]

APPENDIX B TO PART 583—NON-VESSEL-
OPERATING COMMON CARRIER
(NVOCC) INSURANCE FORM [FMC–67]

Form FMC–[67]

Federal Maritime Commission

Non-Vessel-Operating Common Carrier In-
surance Form Furnished as Evidence of Fi-
nancial Responsibility Under 46 U.S.C. app.
1721

This is to certify, that the

llllllllllllllllllllllll
(Name of Insurance Company)
(hereinafter ‘‘Insurer’’) of

llllllllllllllllllllllll
(Home Office Address of Company)
has issued to

llllllllllllllllllllllll
(Non-Vessel-Operating Common Carrier or
Group or Association of NVOCCs)
(hereinafter called ‘‘Insured’’) of

llllllllllllllllllllllll
(Address of Non-Vessel-Operating Common
Carrier or Group or Association of NVOCCs)

a policy or policies of insurance for purposes
of complying with the provisions of 46 U.S.C.
app. 1721 and the rules and regulations, as
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amended, of the Federal Maritime Commis-
sion, which provide compensation for dam-
ages, reparations or penalties arising from
the transportation-related activities of In-
sured, and made pursuant to the Shipping
Act of 1984.

Whereas, the Insured is or may become a
Non-Vessel-Operating Common Carrier
(‘‘NVOCC’’) subject to the Shipping Act of
1984, 46 U.S.C. app. 1701 et seq., and the rules
and regulations of the Federal Maritime
Commission (‘‘Commission’’), or is or may
become a group or association of NVOCCs,
and desires to establish financial responsibil-
ity in accordance with section 23 of the Ship-
ping 23 of 1984, has elected to file with the
Commission this Insurance Form as evidence
of its financial responsibility and evidence of
a financial rating for the Insurer of Class V
or higher under the Financial Size Cat-
egories of A.M. Best & Company or equiva-
lent from an acceptable international rating
organization on such organization’s letter-
head or designated form, or, in the case of in-
surance provided by Underwriters at Lloyd’s,
documentation verifying membership in
Lloyd’s, or, in the case of surplus lines insur-
ers, documentation verifying inclusion on a
current ‘‘white list’’ issued by the Non-Ad-
mitted Insurers’ Information Office of the
National Association of Insurance Commis-
sioners.

Whereas, this Insurance is written to as-
sure compliance by the Insured with section
23 of the Shipping Act of 1984, 46 U.S.C. app.
1721, and the rules and regulations of the
Federal Maritime Commission relating to
evidence of financial responsibility for non-
vessel-operating common carriers, this In-
surance shall be available to pay any and all
claimants to whom the Insured may be le-
gally liable for any damages against the In-
sured arising from the Insured’s transpor-
tation-related activities under the Shipping
Act of 1984, or order for reparations issued
pursuant to section 11 of the Shipping Act of
1984, 46 U.S.C. app. 1710; or any penalty as-
sessed against the Insured pursuant to sec-
tion 13 of the Shipping Act of 1984, 46 U.S.C.
app. 1712; provided, however, that Insurer’s
obligation for a group or association of
NVOCCs shall extend only to such damages,
reparations or penalties described herein as
are not covered by another insurance policy,
guaranty or surety bond held by the
NVOCC(s) against which a claim or final
judgment has been brought and that Insur-
er’s total obligation hereunder shall not ex-
ceed Fifty Thousand Dollars ($50,000.00) per
NVOCC, or One Million Dollars ($1,000,000.00)
in aggregate, for a group or association of
NVOCCs.

Whereas, the Insurer certifies that it has
sufficient and acceptable assets located in
the United States to cover all liabilities of
Insured herein described, this Insurance
shall inure to the benefit of any and all per-

sons who have a bona fide claim against the
Insured arising from its transportation-re-
lated activities under the Shipping Act of
1984, or order of reparation issued pursuant
to section 11 of the Shipping Act of 1984, and
to the benefit of the Federal Maritime Com-
mission for any penalty assessed against the
Insured pursuant to section 13 of the Ship-
ping Act of 1984.

The Insurer consents to be sued directly in
respect of any bona fide claim owed by In-
sured for damages, reparations or penalties
arising from the transportation-related ac-
tivities under the Shipping Act of 1984 of In-
sured in the event that such legal liability
has not been discharged by the Insured with-
in 30 days after a claimant has obtained a
final judgment (after appeal, if any) against
the Insured from a United States Federal or
State Court of competent jurisdiction, the
Federal Maritime Commission, or where all
parties and claimants mutually consent,
from a foreign court, or where such claimant
has become entitled to payment of a speci-
fied sum by virtue of a compromise settle-
ment agreement made with the Insured,
whereby, upon payment of the agreed sum,
the Insured is to be fully, irrevocably and
unconditionally discharged from all further
liability to such claimant; provided, how-
ever, that Insurer’s total obligation here-
under shall not exceed Fifty Thousand Dol-
lars ($50,000.00) per NVOCC, or One Million
Dollars ($1,000,000,00) for a group or associa-
tion of NVOCCs.

The liability of the Insurer shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of the Insurance or Fifty Thousand
Dollars ($50,000.00) per NVOCC, or One Mil-
lion Dollars ($1,000,000.00) for a group or asso-
ciation of NVOCCs, whichever comes first,
regardless of the financial responsibility or
lack thereof, or the solvency or bankruptcy,
of Insured.

The insurance evidenced by this undertak-
ing shall be applicable only in relation to in-
cidents occurring on or after the effective
date and before the date termination of this
undertaking becomes effective. The effective
date of this undertaking shall be llll day
of llll, 19lll, and shall continue in ef-
fect until discharged or terminated as herein
provided. The Insured or the Insurer may at
any time terminate the Insurance by filing a
notice in writing with the Federal Maritime
Commission at its office in Washington, DC.
Such termination shall become effective
thirty (30) days after receipt of said notice
by the Commission. The Insurer shall not be
liable for any transportation-related activi-
ties under the Shipping Act of 1984 of the In-
sured after the expiration of the thirty (30)
day period but such termination shall not af-
fect the liability of the Insured and Insurer
for such activities occurring prior to the
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date when said termination becomes effec-
tive.

Insurer or Insured shall immediately give
notice to the Federal Maritime Commission
of all lawsuits filed, judgments rendered, and
payments made under the insurance policy.

(Name of Agent) llllllllll domi-
ciled in the United States, with offices lo-
cated in the United States, at
llllllllll is hereby designated as
the Insurer’s agent for service of process for
the purposes of enforcing the Insurance cer-
tified to herein.

If more than one insurer joins in executing
this document, that action constitutes joint
and several liability on the part of the insur-
ers.

The Insurer will promptly notify the Direc-
tor, Bureau of Tariffs, Certification and Li-
censing, Federal Maritime Commission,
Washington, DC 20573, of any claim(s)
against the Insurance.

Signed and sealed this lllll day of
lll, 19ll.
llllllllllllllllllllllll
Signature of Official signing on behalf of In-
surer
llllllllllllllllllllllll
Type Name and Title of signer

This Insurance Form has been filed with
the Federal Maritime Commission.

[58 FR 5625, Jan. 22, 1993]

APPENDIX C TO PART 583—NON-VESSEL-
OPERATING COMMON CARRIER
(NVOCC) GUARANTY FORM [FMC–68]

Form FMC–[68]

Federal Maritime Commission

Guaranty in Respect of Non-Vessel-Oper-
ating Common Carrier Liability for Dam-
ages, Reparations or Penalties Arising
From Transportation-Related Activities
Under the Shipping Act of 1984

1. Whereas lllllllll(Name of ap-
plicant) (Hereinafter referred to as the ‘‘Ap-
plicant’’) is or may become a Non-Vessel-Op-
erating Common Carrier (‘‘NVOCC’’) subject
to the Shipping Act of 1984, 46 U.S.C. app.
1701 et seq., and the rules and regulations of
the Federal Maritime Commission (‘‘FMC’’),
or is or may become a group or association
of NVOCCs, and desires to establish its finan-
cial responsibility in accordance with sec-
tion 23 of the 1984 Act, then, provided that
the FMC shall have accepted, as sufficient
for that purpose, the Applicant’s application,
supported by evidence of a financial rating
for the Guarantor of Class V or higher under
the Financial Size Categories of A.M. Best &
Company or equivalent from an acceptable
international rating organization on such
rating organization’s letterhead or des-

ignated form, or, in the case of Guaranty
provided by Underwriters at Lloyd’s, docu-
mentation verifying membership in Lloyd’s,
or, in the case of surplus lines insurers, docu-
mentation verifying inclusion on a current
‘‘white list’’ issued by the Non-Admitted In-
surers’ Information Office of the National
Association of Insurance Commissioners, the
undersigned Guarantor certifies that it has
sufficient and acceptable assets located in
the Untied States to cover all transpor-
tation-related liabilities of the covered
NVOCC as specified under the Shipping Act
of 1984, the undersigned Guarantor hereby
guarantees to discharge the Applicant’s legal
liability to indemnify bona fide claimants
for damages, reparations or penalties arising
from Applicant’s transportation-related ac-
tivities under the Shipping Act of 1984 in the
event that such legal liability has not been
discharged by the Applicant within 30 days
after any such claimant has obtained a final
judgment (after appeal, if any) against the
Applicant from a United States Federal or
State Court of competent jurisdiction, the
FMC, or where all parties and claimants mu-
tually consent, from a foreign court, or
where such claimant has become entitled to
payment of a specified sum by virtue of a
compromise settlement agreement made
with the Applicant, with the approval of the
Guarantor, whereby, upon payment of the
agreed sum, the Applicant is to be fully, ir-
revocably and unconditionally discharged
from all further liability to such claimant.
In the case of a guaranty covering the liabil-
ity of a group or association of NVOCCs,
Guarantor’s obligation extends only to such
damages, reparations or penalties described
herein as are not covered by another insur-
ance policy, guaranty or surety bond held by
the NVOCC(s) against which a claim or final
judgment has been brought.

2. The Guarantor’s liability under this
Guaranty is respect to any claimant shall
not exceed the amount due to such claimant;
and the aggregate amount of the Guarantor’s
liability under this Guaranty shall not ex-
ceed Fifty Thousand Dollars ($50,000.00) per
NVOCC, or One Million Dollars ($1,000,000.00)
in aggregate, for each group or association of
NVOCCs.

3. The Guarantor’s liability under this
Guaranty shall attach only in respect of
such activities giving rise to a cause of ac-
tion against the Applicant, in respect of any
of its transportation-related activities under
the Shipping Act of 1984, occurring after the
Guaranty has become effective, and before
the expiration date of this Guaranty, which
shall be the date 30 days after the date of re-
ceipt by FMC of notice in writing that either
Applicant or the Guarantor has elected to
terminate this Guaranty. The Guarantor
and/or Applicant specifically agree to file
such written notice of cancellation.
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4. Guarantor shall not be liable for pay-
ments of any of the damages, reparations or
penalties hereinbefore described which arise
as the result of any transportation-related
activities of Applicant after the cancellation
of the Guaranty, as herein provided, but such
cancellation shall not affect the liability of
the Guarantor for the payment of any such
damages, reparations or penalties prior to
the date such cancellation becomes effective.

5. Guarantor shall pay, subject up to limit
of Fifty Thousand Dollars ($50,000.00), di-
rectly to a claimant any sum or sums which
Guarantor, in good faith, determines that
the Applicant has failed to pay and would be
held legally liable by reason of Applicant’s
transportation-related activities, or its legal
responsibilities under the Shipping Act of
1984 and the rules and regulations of the Fed-
eral Maritime Commission, made by Appli-
cant while this agreement is in effect, re-
gardless of the financial responsibility or
lack thereof, or the solvency or bankruptcy,
of Applicant.

6. Applicant or Guarantor shall imme-
diately give written notice to the FMC of all
lawsuits filed, judgments rendered, and pay-
ments made under the Guaranty.

7. Applicant and Guarantor agree to handle
the processing and adjudication of claims by
claimants under the Guaranty established
herein in the United States, unless by mu-
tual consent of all parties and claimants an-
other country is agreed upon. Guarantor
agrees to appoint an agent for service of
process in the United States.

8. This Guaranty shall be governed by the
laws in the State of lllllllll to the
extent not inconsistent with the rules and
regulations of the FMC.

9. This Guaranty is effective the llll
day of lllll, 19ll, 12:01 a.m., standard
time at the address of the Guarantor as stat-
ed herein and shall continue in force until
terminated as herein provided.

10. The Guarantor hereby designates as the
Guarantor’s legal agent for service of process
domiciled in the United States.
llllllllll, with offices located in
the United States at llllllllll, for
the purposes of enforcing the Guaranty de-
scribed herein.

llllllllllllllllllllllll
(Place and Date of Execution)

llllllllllllllllllllllll
(Type Name of Guarantor)

llllllllllllllllllllllll
(Type Address of Guarantor)

By llllllllllllllllllllll
(Signature and Title)

[58 FR 5626, Jan. 22, 1993]

APPENDIX D TO PART 583—NON-VESSEL-
OPERATING COMMON CARRIER

(NVOCC) GROUP BOND FORM [FMC–
69]

Form FMC—[69]

Federal Maritime Commission

Federal Maritime Commission Non-Vessel-
Operating Common Carrier (NVOCC) Group
Supplemental Coverage Bond Form (Sec-
tion 23, Shipping Act of 1984)
lllllllll, as Principal (hereinafter
called Principal), and llllllllll,
as Surety (hereinafter called Surety) are
held and firmly bound unto the United
States of America in the sum of $lllll
for the payment of which sum we bind our-
selves, our heirs, executors, administra-
tors, successors and assigns, jointly and
severally.

Whereas, (Principal) llllllllll op-
erates as a group or association of non-ves-
sel-operating common carriers in the water-
borne foreign commerce of the United States
and pursuant to section 23 of the Shipping
Act of 1984 has elected to file this bond with
the Federal Maritime Commission (‘‘Com-
mission’’);

Now, Therefore, the conditions of this obli-
gation are that the penalty amount of this
bond shall be available to pay any judgment
against the NVOCCs enumerated in appendix
A of this bond for damages arising from any
or all of the identified NVOCCs’ transpor-
tation-related activities under the Shipping
Act of 1984, 46 U.S.C. app. 1701 et seq., or order
for reparations issued pursuant to section 11
of the Shipping Act of 1984, 46 U.S.C. app.
1710, or any penalty assessed pursuant to sec-
tion 13 of the Shipping Act of 1984, 46 U.S.C.
app. 1712 that are not covered by the identi-
fied NVOCCs’ individual insurance pol-
icy(ies), guaranty(ies) or surety bond(s).

This bond shall inure to the benefit of any
and all persons who have obtained a judg-
ment for damages against any or all of the
NVOCCs identified in appendix A not covered
by said NVOCCs insurance policy(ies), guar-
anty(ies) or surety bond(s) arising from said
NVOCCs transportation-related activities
under the Shipping Act of 1984, or order for
reparation issued pursuant to section 11 of
the Shipping Act of 1984, and to the benefit
of the Federal Maritime Commission for any
penalty assessed against said NVOCCs pursu-
ant to section 13 of the Shipping Act of 1984.
However, the bond shall not apply to ship-
ments of used household goods and personal
effects for the account of the Department of
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Defense or the account of federal civilian ex-
ecutive agencies shipping under the Inter-
national Household Goods Program adminis-
tered by the General Services Administra-
tion.

The liability of the Surety shall not be dis-
charged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of this bond, and in no event shall
the Surety’s total obligation hereunder ex-
ceed Fifty Thousand Dollars ($50,000.00) per
NVOCC identified in appendix A, or One Mil-
lion Dollars ($1,000,000.00) regardless of the
number of NVOCCs, claims or claimants.

This bond is effective the llll day of
llllll, 19ll, and shall continue in ef-
fect until discharged or terminated as herein
provided. The Principal or the Surety may at
any time terminate this bond by written no-
tice to the Federal Maritime Commission at
its office in Washington, DC. Such termi-
nation shall become effective thirty (30) days
after receipt of said notice by the Commis-
sion. The Surety shall not be liable for any
transportation-related activities of the
NVOCCs identified in appendix A as covered
by the Principal after the expiration of the
thirty (30) day period, but such termination
shall not affect the liability of the Principal
and Surety for any transportation-related
activity occurring prior to the date when
said termination becomes effective.

The Principal will promptly notify the un-
derwriting Surety and the Director, Bureau
of Tariffs, Certification and Licensing, Fed-
eral Maritime Commission, Washington, DC
20573, of any additions, deletions or changes
to the NVOCCs enumerated in appendix A. In
the event of additions to appendix A, cov-
erage will be effective upon receipt of such
notice, in writing, by the Commission at its
office in Washington, DC. In the event of de-
letions to appendix A, termination of cov-
erage for such NVOCC(s) shall become effec-
tive thirty (30) days after receipt of written
notice by the Commission. Neither the Prin-
cipal nor the Surety shall be liable for any
transportation-related activities of the
NVOCC(s) deleted from appendix A after the
expiration of the thirty (30) day period, but
such termination shall not affect the liabil-
ity of the Principal and Surety for any
transportation-related activity of said
NVOCC(s) occurring prior to the date when
said termination becomes effective.

The underwriting Surety will promptly no-
tify the Director, Bureau of Tariffs, Certifi-
cation and Licensing, Federal Maritime
Commission, Washington, DC 20573, of any
claim(s) against this bond.

Signed and sealed this llll day of,
19ll∏ (Please type name of signer under
each signature).
llllllllllllllllllllllll

Individual Principal or Partner

llllllllllllllllllllllll

Business Address

llllllllllllllllllllllll
Individual Principal or Partner

llllllllllllllllllllllll

Business Address
llllllllllllllllllllllll

Individual Principal or Partner
llllllllllllllllllllllll

Business Address
llllllllllllllllllllllll

Trade Name, if Any
llllllllllllllllllllllll

Corporate Principal
llllllllllllllllllllllll

Place of Incorporation
llllllllllllllllllllllll

Trade Name, If Any
llllllllllllllllllllllll

Business Address (Affix Corporate Seal)
llllllllllllllllllllllll

By
llllllllllllllllllllllll

Title
llllllllllllllllllllllll

Principal’s Agent for Service of Process (Re-
quired if Principal is not a U.S. Corporation)
llllllllllllllllllllllll

Agent’s Address
llllllllllllllllllllllll

Corporate Surety
llllllllllllllllllllllll

Business Address (Affix Corporate Seal)
llllllllllllllllllllllll

By
llllllllllllllllllllllll

Title

[58 FR 5627, Jan. 22, 1993, as amended at 60
FR 44438, Aug. 28, 1995]

PART 585—REGULATIONS TO AD-
JUST OR MEET CONDITIONS UN-
FAVORABLE TO SHIPPING IN THE
FOREIGN TRADE OF THE UNITED
STATES

Subpart A—General Provisions

Sec.
585.101 Purpose.
585.102 Scope.
585.103 Definitions.
585.104 Confidentiality.
585.105 Consultation.
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Subpart B—Production of Information

585.201 Information orders.
585.202 Type of information.
585.203 Failure to provide information.

Subpart C—Conditions Unfavorable to
Shipping

585.301 Findings.

Subpart D—Petitions For Section 19 Relief

585.401 Who may file.
585.402 Filing of petitions.
585.403 Contents of petitions.
585.404 Amendment or dismissal of peti-

tions.

Subpart E—Proceedings

585.501 Participation of interested persons.
585.502 Discovery.
585.503 Subpoenas.
585.504 Witness fees.
585.505 Failure to supply information.
585.506 Enforcement of orders.
585.507 Postponement, discontinuance, or

suspension of action.
585.508 Publication, content, and effective

date of regulation.

Subpart F—Corrective Actions

585.601 Actions to correct unfavorable con-
ditions.

585.602 Penalty.

AUTHORITY: 5 U.S.C. 553; sec. 19(1)(b), (5),
(6), (7), (8), (9), (10), (11) and (12) of the Mer-
chant Marine Act, 1920, 46 U.S.C. app.
876(1)(b), (5), (6), (7), (8), (9), (10), (11) and (12);
Reorganization Plan No. 7 of 1961, 75 Stat.
840; and sec. 10002 of the Foreign Shipping
Practices Act of 1988, 46 U.S.C. app. 1710a.

SOURCE: 58 FR 64910, Dec. 10, 1993, unless
otherwise noted.

Subpart A—General Provisions

§ 585.101 Purpose.
It is the purpose of the regulations of

this part to declare certain conditions
resulting from governmental actions
by foreign nations or from the competi-
tive methods or practices of owners,
operators, agents, or masters of vessels
of a foreign country unfavorable to
shipping in the foreign trade of the
United States and to establish proce-
dures by which persons who are or can
reasonably expect to be adversely af-
fected by such conditions may petition
the Federal Maritime Commission for
the issuance of regulations under the

authority of section 19 of the Merchant
Marine Act of 1920. It is the further
purpose of the regulations of this part
to afford notice of the general cir-
cumstances under which the authority
granted to the Commission under sec-
tion 19 may be invoked and the nature
of the regulatory actions con-
templated.

§ 585.102 Scope.

Regulatory actions may be taken
when the Commission finds, on its own
motion or upon petition, that a foreign
government has promulgated and en-
forced or intends to enforce laws, de-
crees, regulations or the like, or has
engaged in or intends to engage in
practices which presently have or pro-
spectively could create conditions un-
favorable to shipping in the foreign
trade of the United States, or when
owners, operators, agents or masters of
foreign vessels engage in or intend to
engage in, competitive methods or
practices which have created or could
create such conditions.

§ 585.103 Definitions.

When used in this part:
(a) Act means the Merchant Marine

Act, 1920, as amended by Public Law
No. 101–595.

(b) Person means individuals, cor-
porations, partnerships and associa-
tions existing under or authorized by
the laws of the United States or of a
foreign country, and includes any com-
mon carrier, tramp operator, bulk op-
erator, shipper, shippers’ association,
importer, exporter, consignee, ocean
freight forwarder, marine terminal op-
erator, or any component of the Gov-
ernment of the United States.

(c) Voyage means an inbound or out-
bound movement between a foreign
country and the United States by a
vessel engaged in the United States
oceanborne trade. Each inbound or out-
bound movement constitutes a sepa-
rate voyage.

§ 585.104 Confidentiality.

Notwithstanding any other law, the
Commission may refuse to disclose to
the public a response or other informa-
tion provided under the terms of this
part.
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§ 585.105 Consultation.
(a) Consultation with other agencies.

The Commission may consult with,
seek the cooperation of, or make rec-
ommendations to other appropriate
agencies prior to taking any action
under this part.

(b) Request for resolution through dip-
lomatic channels. Upon the filing of a
petition, or on its own motion when
there are indications that conditions
unfavorable to shipping in the foreign
trade of the United States may exist,
the Commission may notify the Sec-
retary of State that such conditions
apparently exist, and may request that
the Secretary seek resolution of the
matter through diplomatic channels. If
request is made, the Commission will
give every assistance in such efforts,
and the Commission may request the
Secretary to report the results of such
efforts at a specified time.

Subpart B—Production of
Information

§ 585.201 Information orders.
In furtherance of the purposes of this

part—
(a) The Commission may, by order,

require any person (including any com-
mon carrier, tramp operator, bulk op-
erator, shipper, shippers’ association,
ocean freight forwarder, or marine ter-
minal operator, or any officer, re-
ceiver, trustee, lessee, agent, or em-
ployee thereof, to file with the Com-
mission a report, answers to questions,
documentary material, or other infor-
mation which the Commission consid-
ers necessary or appropriate;

(b) The Commission may require a re-
port or answers to questions to be
made under oath;

(c) The Commission may prescribe
the form and the time for response to a
report or answers to questions.

§ 585.202 Type of information.
In order to aid in the determination

of whether conditions unfavorable to
shipping in the foreign trade of the
United States exist, or in order to aid
in the formulation of appropriate regu-
lations subsequent to a finding that
conditions unfavorable to shipping in
the foreign trade of the United States

exist, the Commission may, when it
deems necessary or appropriate, and
without further proceedings, order any:

(a) Owner, operator, or charterer in
the affected trade to furnish any or all
of the following information:

(1) Statistics for a representative pe-
riod showing passengers or cargo car-
ried to and from the United States in
the affected trade on vessels owned, op-
erated or chartered by it, by type,
source, value, and direction;

(2) Information for a representative
period on the activities of vessels
owned, operated, or chartered, which
shall include sailings to and from
United States ports, costs incurred,
taxes or other charges paid to authori-
ties, and subsidies or other payments
received from foreign authorities;

(3) Information for a specified future
period on the prospective activities of
vessels which it owns, operates or char-
ters or plans to own, operate or char-
ter, to and from United States ports,
which shall include projected sailings,
anticipated costs, taxes or other
charges to be paid to authorities, and
expected subsidies or other payments
to be received from foreign authorities;
and

(4) Such other information that the
Commission considers relevant to dis-
covering or determining the existence
of general or special conditions unfa-
vorable to shipping in the foreign trade
of the United States.

(b) Shipper, shippers’ association,
ocean freight forwarder, or non-vessel-
operating common carrier in the af-
fected trade to furnish any or all of the
following information:

(1) Information for a representative
period showing shipments made, type
of cargo, commodity, carrier and vessel
on which shipment was made, includ-
ing furnishing copies of bills of lading
and other shipping documents;

(2) Information relating to the appli-
cation for, grant of, or securing of
waivers or other exemption from re-
quirements imposed by foreign govern-
ments that cargo move on national-
flag, conference, or non-conference ves-
sels;

(3) Amount of brokerage, freight for-
warder compensation or other charges
collected or paid in connection with
shipments in the affected trade; and
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(4) such other information that the
Commission considers relevant to dis-
covering or determining the existence
of general or special conditions unfa-
vorable to shipping in the foreign trade
of the United States.

(c) Any marine terminal operator to
furnish any or all of the following in-
formation:

(1) Marine terminal facilities agree-
ments, whether or not on file with the
Commission, into which it has entered
with any ocean carrier in the affected
trade;

(2) Information for a representative
period showing the difference between
the rates agreed to for use of its facili-
ties by any ocean carrier serving the
affected trade pursuant to an agree-
ment authorizing preferential treat-
ment or lease terms and those rates
which would otherwise have applied to
such services or leases.

§ 585.203 Failure to provide informa-
tion.

(a) A person who fails to file a report,
answer, documentary material, or
other information required under this
subpart shall be liable to the United
States Government for a civil penalty
of not more than $5,000 for each day
that the information is not provided.

(b) The Commission may, when there
is a failure to produce any information
ordered produced under § 585.201, make
appropriate findings of fact and infer-
ences, including the inference that con-
ditions unfavorable to shipping in the
foreign trade of the United States do
exist.

Subpart C—Conditions
Unfavorable to Shipping

§ 585.301 Findings.
For the purposes of this part, condi-

tions created by foreign governmental
action or competitive methods of own-
ers, operators, agents or masters of for-
eign vessels are found unfavorable to
shipping in the foreign trade of the
United States, if such conditions:

(a) Impose upon vessels in the foreign
trade of the United States fees,
charges, requirements, or restrictions
different from those imposed on other
vessels competing in the trade, or pre-
clude vessels in the foreign trade of the

United States from competing in the
trade on the same basis as any other
vessel;

(b) Reserve substantial cargoes to the
national flag or other vessels and fail
to provide, on reasonable terms, for ef-
fective and equal access to such cargo
by vessels in the foreign trade of the
United States;

(c) Are discriminatory or unfair as
between carriers, shippers, exporters,
importers, or ports or between export-
ers from the United States and their
foreign competitors and which cannot
be justified under generally accepted
international agreements or practices
and which operate to the detriment of
the foreign commerce or the public in-
terest of the United States;

(d) Restrict or burden a carrier’s
intermodal movements or shore-based
maritime activities, including terminal
operations and cargo solicitation; for-
warding and agency services; non-ves-
sel-operating common carrier oper-
ations; or other activities and services
integral to transportation systems; or

(e) Are otherwise unfavorable to ship-
ping in the foreign trade of the United
States.

Subpart D—Petitions for Section 19
Relief

§ 585.401 Who may file.

Any person who has been harmed by,
or who can reasonably expect harm
from, existing or impending conditions
unfavorable to shipping in the foreign
trade of the United States, may file a
petition for relief under the provisions
of this part.

§ 585.402 Filing of petitions.

All requests for relief from condi-
tions unfavorable to shipping in the
foreign trade shall be by written peti-
tion. An original and fifteen copies of a
petition for relief under the provisions
of this part shall be filed with the Sec-
retary, Federal Maritime Commission,
Washington, DC 20573. The petition
shall be accompanied by remittance of
a $177 filing fee.

[63 FR 50537, Sept. 22, 1998]

EFFECTIVE DATE NOTE: At 63 FR 50537,
Sept. 22, 1998, § 585.402 was revised, effective
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Nov. 2, 1998. For the convenience of the user,
the superseded text is set forth as follows:

§ 585.402 Filing of petitions.
All requests for relief from conditions un-

favorable to shipping in the foreign trade
shall be by written petition. An original and
fifteen copies of a petition for relief under
the provisions of this part shall be filed with
the Secretary, Federal Maritime Commis-
sion, Washington, DC 20573.

§ 585.403 Contents of petitions.

Petitions for relief from conditions
unfavorable to shipping in the foreign
trade of the United States shall set
forth the following:

(a) A concise description and citation
of the foreign law, rule, regulation,
practice or competitive method com-
plained of;

(b) A certified copy of any law, rule,
regulation or other document involved
and, if not in English, a certified
English translation thereof;

(c) Any other evidence of the exist-
ence of such practice or competitive
method;

(d) A clear description, in detail, of
the harm already caused or which may
reasonably be expected to be caused pe-
titioner, including:

(1) Statistics for the representative
period showing the type and amount of
revenue loss or operating cost increase
suffered or projected, such as a present
or prospective cargo loss if harm is al-
leged on that basis. Such statistics
shall include figures which permit
comparison or computation of the pro-
portional effect of the harm alleged.
For example, when the harm alleged is
loss of cargo, supporting evidence shall
include the total cargo carried or pro-
jected in the trade for the period;

(2) Statistics or other evidence for
the representative period showing in-
creased costs, inferior services or other
harm to cargo or other non-vessel in-
terest if injury is claimed on that
basis; and

(3) A statement as to why the period
is representative.

(e) A recommended regulation, the
promulgation of which will, in the view
of the petitioner, adjust or meet the al-
leged conditions unfavorable to ship-
ping in the foreign trade of the United
States.

§ 585.404 Amendment or dismissal of
petitions.

Upon the failure of a petitioner to
comply with the provisions of this
part, the petitioner will be notified by
the Secretary and afforded reasonable
opportunity to amend its petition.
Failure to timely amend the petition
may result in its dismissal. For good
cause shown additional time for
amendment may be granted.

Subpart E—Proceedings

§ 585.501 Participation of interested
persons.

In the event that participation of in-
terested persons is deemed necessary
by the Commission, notice will be pub-
lished in the FEDERAL REGISTER and in-
terested persons will then be allowed to
participate in this proceeding by the
submission of written data, views or
arguments, with or without oppor-
tunity to present same orally.

§ 585.502 Discovery.

The Commission may authorize a
party to a proceeding to use deposi-
tions, written interrogatories, and dis-
covery procedures that, to the extent
practicable, are in conformity with the
rules applicable in civil proceedings in
the district courts of the United
States.

§ 585.503 Subpoenas.

In proceedings under this part, the
Commission may by subpoena compel
the attendance of witnesses and the
production of books, papers, docu-
ments, and other evidence.

§ 585.504 Witness fees.

In proceedings under this subpart,
witnesses are, unless otherwise prohib-
ited by law, entitled to the same fees
and mileage as in the courts of the
United States, subject to funds being
provided by appropriations Acts.

§ 585.505 Failure to supply informa-
tion.

For failure to supply information or-
dered to be produced or compelled by
subpoena in proceedings under this
part, the Commission may—
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(a) After notice and an opportunity
for hearing, suspend tariffs of a com-
mon carrier or that common carrier’s
right to use the tariffs of conferences
of which it is a member; or

(b) Assess a civil penalty of not more
than $5,000 for each day that the infor-
mation is not provided.

§ 585.506 Enforcement of orders.
In proceedings under this part, when

a person violates an order of the Com-
mission or fails to comply with a sub-
poena, the Commission may seek en-
forcement by a United States district
court having jurisdiction over the par-
ties.

§ 585.507 Postponement, discontinu-
ance, or suspension of action.

The Commission may, on its own mo-
tion or upon petition, postpone, dis-
continue, or suspend any and all ac-
tions taken by it under the provisions
of this part. The Commission shall
postpone, discontinue or suspend any
or all such actions if the President in-
forms the Commission that postpone-
ment, discontinuance or suspension is
required for reasons of foreign policy or
national security.

§ 585.508 Publication, content, and ef-
fective date of regulation.

The Commission shall incorporate in
any regulations adopted under the
rules of this part a concise statement
of their basis and purpose. Regulations
shall be published in the FEDERAL REG-
ISTER. Except where conditions war-
rant and for good cause, regulations
promulgated under the rules of this
part shall not become effective until at
least 30 days after the date of publica-
tion.

Subpart F—Corrective Actions
§ 585.601 Actions to correct unfavor-

able conditions.
Upon submission of a petition filed

under the rules of this part, or upon its
own motion, the Commission may find
that conditions unfavorable to shipping
in the foreign trade of the United
States do exist, and may, without fur-
ther proceedings, issue regulations
which may:

(a) Impose equalizing fees or charges;

(b) Limit sailings to and from United
States ports or the amount or type of
cargo carried;

(c) Suspend, in whole or in part, tar-
iffs filed with the Commission for car-
riage to or from United States ports,
including a common carrier’s right to
use tariffs of conferences in United
States trades of which it is a member
for any period the Commission speci-
fies;

(d) Suspend, in whole or in part, an
ocean common carrier’s right to oper-
ate under an agreement, including any
agreement authorizing preferential
treatment at terminals or preferential
terminal leases, whether filed with the
Commission or not filed with the Com-
mission pursuant to the exemptions
granted in 46 CFR Part 572; or any
agreement filed with the Commission
authorizing space chartering, or pool-
ing of cargo or revenues with other
ocean common carriers;

(e) Impose a fee, not to exceed
$1,000,000 per voyage;

(f) Request the collector of customs
at the port or place of destination in
the United States to refuse the clear-
ance required by section 4197 of the Re-
vised Statutes, 46 U.S.C. app. 91, to a
vessel of a foreign carrier which is or
whose government is identified as con-
tributing to the unfavorable conditions
described in subpart C;

(g) Request the collector of customs
at the port or place of destination in
the United States to collect any fees
imposed by the Commission under
paragraph (e) of this section;

(h) Request the Secretary of the de-
partment in which the Coast Guard is
operating to deny entry, for purposes
of oceanborne trade, of any vessel of a
foreign carrier which is or whose gov-
ernment is identified as contributing
to the unfavorable conditions described
in subpart C, to any port or place in
the United States or the navigable wa-
ters of the United States, or to detain
any such vessel at the port or place in
the United States from which it is
about to depart for any other port or
place in the United States; or

(i) Take any other action the Com-
mission finds necessary and appro-
priate to adjust or meet any condition
unfavorable to shipping in the foreign
trade of the United States.
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§ 585.602 Penalty.
A common carrier that accepts or

handles cargo for carriage under a tar-
iff that has been suspended under
§ 585.505 or § 585.601 of this part, or after
its right to use another tariff has been
suspended under those sections, is sub-
ject to a civil penalty of not more than
$50,000 for each day that it is found to
be operating under a suspended tariff.

PART 586—ACTIONS TO ADJUST OR
MEET CONDITIONS UNFAVOR-
ABLE TO SHIPPING IN THE U.S.
FOREIGN TRADE

Sec.
586.1 Actions to adjust or meet conditions

unfavorable to shipping in specific
trades.

586.2 Conditions unfavorable to shipping in
the United States/Japan trade.

586.3 Conditions unfavorable to shipping in
the United States/Ecuador Trade.

AUTHORITY: 46 U.S.C. app. 876(1)(b); 46
U.S.C. app. 876(5) through (12); 46 CFR part
585; Reorganization Plan No. 7 of 1961, 26 FR
7315 (August 12, 1961).

§ 586.1 Actions to adjust or meet condi-
tions unfavorable to shipping in
specific trades.

Whenever the Commission deter-
mines that conditions unfavorable to
shipping exist in the United States for-
eign trade with any nation and issues
rules to adjust or meet such condi-
tions, pursuant to section 19(1)(b) of
the Merchant Marine Act, 1920, 46
U.S.C. app. 876(1)(b) and 46 CFR part
585, such rules shall be published in the
FEDERAL REGISTER and added to this
part.

[55 FR 2076, Jan. 22, 1990]

§ 586.2 Conditions unfavorable to ship-
ping in the United States/Japan
trade.

(a) Conditions unfavorable to shipping
in the trade. The Federal Maritime
Commission (‘‘Commission’’) has iden-
tified the following conditions unfavor-
able to shipping in the U.S.-Japan
trade, arising out of or resulting from
laws, rules, or regulations of the Gov-
ernment of Japan:

(1) Shipping lines in the Japan-U.S.
trades are not allowed to make oper-
ational changes, major or minor, with-

out the permission of the Japan Harbor
Transportation Association (‘‘JHTA’’),
an association of Japanese waterfront
employers operating with the permis-
sion of, and under the regulatory au-
thority and ministerial guidance of,
the Japan Ministry of Transport
(‘‘MOT’’).

(2) JHTA has absolute and
unappealable discretion to withhold
permission for proposed operational
changes by refusing to accept such pro-
posals for ‘‘prior consultation,’’ a man-
datory process of negotiations and pre-
approvals involving carriers, JHTA,
and waterfront unions.

(3) There are no written criteria for
JHTA’s decisions whether to permit or
disallow carrier requests for oper-
ational changes, nor are there written
explanations given for the decisions.

(4) JHTA uses and has threatened to
use its prior consultation authority to
punish and disrupt the business oper-
ations of its detractors.

(5) JHTA uses its authority over car-
rier operations through prior consulta-
tion as leverage to extract fees and im-
pose operational restrictions, such as
Sunday work limits.

(6) JHTA uses its prior consultation
authority to allocate work among its
member companies (whose rates and
business plans are subject to MOT ap-
proval), by barring carriers and consor-
tia from freely choosing or switching
operators and by compelling shipping
lines to hire additional, unneeded ste-
vedore companies or contractors.

(7) The Government of Japan admin-
isters a restrictive licensing standard
which blocks new entrants from enter-
ing into the stevedoring industry in
Japan. Given that all currently li-
censed stevedores are Japanese compa-
nies, and all are JHTA members, this
blocking of new entrants by the Gov-
ernment of Japan shields existing oper-
ators from competition, protects
JHTA’s dominant position, and ensures
that the stevedoring market remains
entirely Japanese.

(8) Because of the restrictive licens-
ing requirement, U.S. carriers cannot
perform stevedoring or terminal oper-
ating services for themselves or third
parties in Japan. In contrast, Japanese
carriers (or their related companies or
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subsidiaries) currently perform steve-
doring and terminal operating services
in Japan and the United States.

(b) Definitions—(1) Japanese carrier
means Kawasaki Kisen Kaisha, Ltd.,
Mitsui O.S.K. Lines, Ltd, and Nippon
Yusen Kaisha.

(2) Designated vessel means any con-
tainer-carrying liner vessel owned or
operated by a Japanese carrier (or any
subsidiary, related company, or parent
company thereof).

(c) Assessment of fees. A fee of one
hundred thousand dollars is assessed
each time a designated vessel is en-
tered in any port of the United States
from any foreign port or place; pro-
vided, however, that no fee is assessed
against a designated vessel if:

(1) That vessel has previously been
assessed a fee under this section within
the past seven days, or

(2) For a vessel calling in the state of
Hawaii, that vessel has previously been
assessed a fee under this section within
the past forty days.

(d) Report and payment. Each Japa-
nese carrier, on the fifteenth day of
each month, shall file with the Sec-
retary of the Federal Maritime Com-
mission a report listing each vessel for
which fees were assessed under para-
graph (c) during the preceding calendar
month, and the date of each vessel’s
entry. Each report shall be accom-
panied by a cashier’s check or certified
check, payable to the Federal Mari-
time Commission, for the full amount
of the fees owed for the month covered
by the report. Each report shall be
sworn to be true and complete, under
oath, by the carrier official responsible
for its execution.

(e) Refusal of clearance by the collector
of customs. If any Japanese carrier sub-
ject to this section shall fail to pay any
fee or to file any report required by
paragraph (d) of this section within the
prescribed period, the Commission may
request the Chief, Carrier Rulings
Branch of the U.S. Customs Service to
direct the collectors of customs at U.S.
ports to refuse the clearance required
by 46 U.S.C. app. 91 to any designated
vessel owned or operated by that car-
rier.

(f) Denial of entry to or detention at
United States ports by the Secretary of
Transportation. If any Japanese carrier

subject to this section shall fail to pay
any fee or to file any report required
by paragraph (d) of this section within
the prescribed period, the Commission
may request the Secretary of Transpor-
tation to direct the Coast Guard to:

(1) Deny entry for purpose of ocean-
borne trade, of any designated vessel
owned or operated by that carrier to
any port or place in the United States
or the navigable waters of the United
States; or

(2) Detain that vessel at the port or
place in the United States from which
it is about to depart for another port or
place in the United States.

(g) Adjustment in fees to meet retalia-
tory measures. Upon a finding by the
Commission that U.S. carriers have
been subject to discriminatory fees, re-
strictions, service disruptions, or other
retaliatory measures by JHTA, the
Government of Japan, or any agency,
organization, or person under the au-
thority or control thereof, the level of
the fee set forth in paragraph (c) shall
be increased. The level of the increase
shall be equal to the economic harm to
U.S. carriers on a per-voyage basis as a
result of such retaliatory actions, pro-
vided that the total fee assessed under
this section shall not exceed one mil-
lion dollars per voyage.

[62 FR 9703, Mar. 4, 1997, as amended at 62 FR
18533, Apr. 16, 1997]

EFFECTIVE DATE NOTE: At 62 FR 61649, Nov.
19, 1997, § 586.2 was suspended, effective Nov.
13, 1997.

§ 586.3 Conditions unfavorable to ship-
ping in the United States/Ecuador
trade.

(a) Conditions unfavorable to shipping.
(1) The Federal Maritime Commission
has determined that the Government of
Ecuador (‘‘GOE’’) has created condi-
tions unfavorable to shipping in the
foreign trade of the United States by
enacting, implementing and enforcing
laws, decrees and regulations which un-
reasonably restrict non-Ecuadorian-
flag carriers from competing in the liq-
uid bulk trade from the United States
to Ecuador on the same basis as Ecua-
dorian-flag carriers.

(2) Resolution No. 012/87 unilaterally
reserves export liquid bulk cargoes
from the United States to Ecuador for
carriage by Ecuadorian-flag carriers
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who utilize Ecuadorian-flag vessels or
charter third-flag vessels, or U.S.-flag
carriers who utilize U.S.-flag vessels.
The enforcement of this system dis-
criminates against U.S. carriers and
other maritime companies desirous of
participating in this Trade through the
charter of third-flag vessels, and denies
to non-Ecuadorian-flag carriers effec-
tive and equal access to liquid bulk
cargoes in the Trade. It also discrimi-
nates against U.S. shippers and export-
ers whose opportunities to select a car-
rier of their choice are restricted and
whose ability to compete in inter-
national markets is hampered.

(b) Ecuadorian-flag carrier—assessment
of fees. (1) Voyage, for purposes of this
section means an outbound movement
from the United States to a foreign
country by a vessel engaged in the
United States trade. Each outbound
movement constitutes a separate voy-
age. The transportation of cargo by
water aboard a single outbound vessel
between ports in the United States and
ports in Ecuador under one or more
bills of lading issued by or on behalf of
the Ecuadorian-flag carrier Maritima
Transligra, S.A. (‘‘Transligra’’), wheth-
er on board vessels owned or operated
by Transligra or in space chartered by
Transligra in vessels owned or operated
by others shall be deemed to constitute
a voyage.

(2) For each voyage completed after
the effective date of this section,
Transligra shall pay to the Federal
Maritime Commission a fee in the
amount of $50,000. The fee for each voy-
age shall be paid by certified or cash-
iers check made payable to the Federal
Maritime Commission within 14 cal-
endar days of the completion of the
voyage for which it is assessed.

(c) Report. Transligra shall file with
the Federal Maritime Commission a re-
port setting forth the names of vessels
operated by Transligra in the Trade,
whether owned or chartered; the names
of vessels on which Transligra has
chartered space for the carriage of
cargo in the Trade, and the names and
addresses of the owners of such vessels;
the date of each voyage completed in
the Trade; the amount of cargo carried;
and the amount of fees assessed pursu-
ant to paragraph (b)(2) of this section
during the preceding calendar quarter.

Each such report shall include a cer-
tification that all applicable fees as-
sessed pursuant to paragraph (b)(2) of
this section have been paid, and shall
be executed by the Chief Executive Of-
ficer under oath. Each report shall be
filed within 15 days of the end of the
applicable calendar quarter.

(d) Refusal of Clearance by the Collec-
tor of Customs. If Transligra shall fail
to pay any fee assessed by paragraph
(b)(2) of this section, or fail to file any
quarterly report required by paragraph
(c) of this section within the prescribed
period for filing, the Secretary of the
Commission shall request the Chief,
Carrier Rulings Branch of the U.S. Cus-
toms Service to direct the collectors of
customs at ports in the U.S. Gulf of
Mexico to refuse the clearance required
by section 4197 of the Revised Statutes
(46 U.S.C. app. 91) to any vessel owned
or operated by Transligra.

[55 FR 2076, Jan. 22, 1990]

PART 587—ACTIONS TO ADDRESS
CONDITIONS UNDULY IMPAIRING
ACCESS OF U.S.-FLAG VESSELS
TO OCEAN TRADE BETWEEN FOR-
EIGN PORTS

Sec.
587.1 Purpose; general provisions.
587.2 Factors indicating conditions unduly

impairing access.
587.3 Petitions for relief.
587.4 Proceeding.
587.5 Receipt of relevant information.
587.6 Notification to Secretary of State.
587.7 Decision; sanctions; effective date.
587.8 Submission of decision to the Presi-

dent.
587.9 Postponement, discontinuance, or sus-

pension of action.

AUTHORITY: 5 U.S.C. 553; secs. 13(b)(5), 15
and 17 of the Shipping Act of 1984, 46 U.S.C.
app. 1712(b)(5), 1714, and 1716; sec. 10002 of the
Foreign Shipping Practices Act of 1988 (46
U.S.C. app. 1710a).

SOURCE: 49 FR 45406, Nov. 15, 1984, unless
otherwise noted.

NOTE: In accordance with 44 U.S.C.
3518(c)(1)(B), and except for investigations
undertaken with reference to a category of
individuals or entities (e.g., an entire indus-
try), any information request or requirement
in this part is not subject to the require-
ments of section 3507(f) of the Paperwork Re-
duction Act because such collection of infor-
mation is pursuant to a civil, administrative
action or investigation by an agency of the
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United States against specific individuals or
entities.

§ 587.1 Purpose; general provisions.
(a)(1) It is the purpose of this part to

enumerate certain conditions resulting
from the action of a common carrier,
acting alone or in concert with any
person, or a foreign government, which
unduly impair the access of a vessel
documented under the laws of the
United States whether liner, bulk,
tramp or other vessel, (hereinafter U.S.
flag vessel) to ocean trade between for-
eign ports, which includes intermodal
movements, and to establish proce-
dures by which the owner or operator
of a U.S. flag vessel hereinafter U.S.
flag carrier) may petition the Federal
Maritime Commission for relief under
the authority of section 13(b)(5) of the
Shipping Act of 1984 (the Act) (46 U.S.C.
app. 1712(b)(5)).

(2) It is the further purpose of this
part to indicate the general cir-
cumstances under which the authority
granted to the Commission under sec-
tion 13(b)(5) may be invoked, and the
nature of the subsequent actions con-
templated by the Commission.

(3) This part also furthers the goals
of the Act with respect to encouraging
the development of an economically
sound and efficient U.S. flag liner fleet
as stated in section 2 of the Act (46
U.S.C. app. 1701).

(b)(1) This part implements the stat-
utory notice and hearing requirement
and ensures that due process is af-
forded to all affected parties. At the
same time, it allows for flexibility in
structuring proceedings so that the
Commission may act expeditiously
whenever harm to a U.S. flag carrier
resulting from impaired access to cross
trades has been demonstrated or is im-
minent.

(2) The provisions of part 502 of this
chapter (Rules of Practice and Proce-
dure) shall not apply to this part ex-
cept for those provisions governing ex
parte contacts (§ 502.11 of this chapter)
and service of documents and copies of
documents (§§ 502.114(b) and 502.118 of
this chapter, and except as the Com-
mission may otherwise determine by
order.

(c) The condition of unduly impaired
access will be found only where a U.S.

flag carrier is commercially able to
enter a trade in which its access is
being unduly impaired, or is reasonably
expected to be impaired, or where ac-
tual participation in a trade by a U.S.
flag carrier is being restricted for rea-
sons other than its commercial ability
or competitiveness.

(d) In examining conditions in a
trade between foreign ports, and in
considering appropriate action, the
Commission will give due regard to
U.S. maritime policy and U.S. Govern-
ment shipping arrangements with
other nations, as well as the degree of
reciprocal access afforded in U.S. for-
eign trades to the carriers of the coun-
tries against whom Commission action
is contemplated.

[49 FR 45406, Nov. 15, 1984, as amended at 55
FR 28400, July 11, 1990]

§ 587.2 Factors indicating conditions
unduly impairing access.

For the purpose of this part, factors
which would indicate the existence of
conditions created by foreign govern-
ment action or action of a common
carrier acting alone or in concert with
any person, which unduly impair ac-
cess of a U.S. flag vessel engaged in or
seeking access to ocean trade between
foreign ports, include, but are not lim-
ited to:

(a) Imposition upon U.S. flag vessels
or upon shippers or consignees using
such vessels, of fees, charges, require-
ments, or restrictions different from
those imposed on national-flag or other
vessels, or which preclude or tend to
preclude U.S. flag vessels from compet-
ing in the trade on the same basis as
any other vessel.

(b) Reservation of a substantial por-
tion of the total cargo in the trade to
national-flag or other vessels which re-
sults in failure to provide reasonable
competitive access to cargoes by U.S.
flag vessels.

(c) Use of predatory practices, pos-
sibly including but not limited to
closed conferences employing fighting
ships or deferred rebates, which unduly
impair access of a U.S. flag vessel to
the trade.

(d) Any government or commercial
practice that results in, or may result
in, unequal and unfair opportunity for
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U.S. flag vessel access to port or inter-
modal facilities or services related to
the carriage of cargo inland to or from
ports in the trade.

(e) Any other practice which unduly
impairs access of a U.S. flag vessel to
trade between foreign ports.

§ 587.3 Petitions for relief.
(a) Filing. (1) Any owner or operator

of a liner, bulk, tramp or other vessel
documented under the laws of the
United States who believes that its ac-
cess to ocean trade between foreign
ports has been, or will be, unduly im-
paired may file a written petition for
relief under the provisions of this part.

(2) An original and fifteen copies of
such a petition including any support-
ing documents shall be filed with the
Secretary, Federal Maritime Commis-
sion, Washington, DC 20573. The peti-
tion shall be accompanied by remit-
tance of a $177 filing fee.

(b) Contents. Petitions for relief shall
include the following and shall also in-
clude an affidavit attesting to the
truth and accuracy of the information
submitted:

(1) The name and address of the peti-
tioner;

(2) The name and address of each
party (foreign government, agency or
instrumentality thereof, carrier, or
other person) against whom the peti-
tion is made and a statement as to
whether the party is a foreign govern-
ment, agency or instrumentality there-
of;

(3) A concise description and citation
of the foreign law, rule or government
or commercial practice complained of;

(4) A certified copy of any law, rule,
regulation or other document con-
cerned, when available and, if not in
English, a certified English translation
thereof;

(5) Any other information relating to
any law, rule or regulation, or indicat-
ing the existence of any government or
commerical practice;

(6) A description of the service of-
fered or proposed, as a result of which
petitioner is alleging harm, including
information which indicates the ability
of the petitioner to otherwise partici-
pate in the trade;

(7) A clear description, in detail, of
the harm already caused, or which may

reasonably be expected to be caused, to
the petitioner for a representative pe-
riod, including:

(i) Statistics documenting present or
prospective cargo loss due to discrimi-
natory government or commercial
practices if harm is alleged on that
basis; such statistics shall include fig-
ures for the total cargo carried or pro-
jected to be carried by petitioner in the
trade for the period, and the sources of
the statistics;

(ii) Information documenting how
the petitioner is being prevented from
entering a trade, if injury is claimed on
that basis;

(iii) Statistics or other information
documenting the impact of discrimina-
tory government or commercial prac-
tices resulting in an increase in costs,
service restrictions, or other harm on
the basis of which injury is claimed,
and the sources of the statistics; and

(iv) A statement as to why the period
is representative.

(8) A separate memorandum of law or
a discussion of the relevant legal
issues.

(9) A recommended action, rule or
regulation, the result of which will, in
the view of the petitioner, address the
alleged conditions unduly impairing
the access of petitioner to the affected
trade.

(c) Deficient petition. A petition which
substantially fails to comply with the
requirements of paragraph (b) of this
section shall be rejected and the person
filing the petition shall be notified of
the reasons for such rejection. Rejec-
tion is without prejudice to filing of an
amended petition.

[49 FR 45406, Nov. 15, 1984, as amended at 63
FR 50537, Sept. 22, 1998]

EFFECTIVE DATE NOTE: At 63 FR 50537,
Sept. 22, 1998, § 587.3(a)(2) was revised, effec-
tive Nov. 2, 1998. For the convenience of the
user, the superseded text is set forth as fol-
lows:

§ 587.3 Petitions for relief.
(a) * * *
(2) An original and fifteen copies of such a

petition including any supporting documents
shall be filed with the Secretary, Federal
Maritime Commission, Washington, DC
20573.

* * * * *
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§ 587.4 Proceeding.
(a) Upon the Commission’s own mo-

tion or upon the filing of a petition
which meets the requirements of § 587.3,
when there are indications that condi-
tions unduly imparing the access of a
U.S. flag vessel to trade between for-
eign ports may exist, the Commission
will institute a proceeding pursuant to
this part.

(b)(1) Notice of the institution of any
such proceeding will be published in
the FEDERAL REGISTER, and that notice
and petition, if any, will be served on
the parties.

(2) Interested or adversely affected
persons will be allowed a period of time
to reply to the petition by the submis-
sion of written data, views or legal ar-
guments pursuant to § 587.5 of this part.
Factual submissions shall be in affida-
vit form.

(3) An original and 15 copies of such
submissions will be filed with the Sec-
retary, Federal Maritime Commission,
Washington, DC 20573.

(c) Following the close of the initial
response period, the Commission may
issue a decision or order further hear-
ings if warranted. If further hearings
are ordered, they will be conducted
pursuant to procedures to be outlined
by the Commission in its order.

§ 587.5 Receipt of relevant informa-
tion.

(a) In making its decision on matters
arising under section 13(b)(5) of the
Act, the Commission may receive and
consider relevant information from any
owner, operator, or conference in an af-
fected trade, or from any foreign gov-
ernment, either directly or through the
Department of State or from any other
reliable source. All such submissions
should be supported by affidavits of
fact and memorandum of law. Relevant
information may include, but is not
limited to:

(1) Statistics, with sources, or, if un-
available, the best estimates pertain-
ing to:

(i) The total cargo carried in the af-
fected liner or bulk trade by type,
source, value, tonnage and direction.

(ii) Cargo carried in the affected
trade on vessels owned or operated by
any person or conference, by type,
source, value, tonnage and direction.

(iii) The percentage such cargo car-
ried is of the total affected liner or
bulk trade, on a tonnage and value
basis.

(iv) The amount of cargo reserved by
a foreign government for national-flag
or other vessels in the affected trade,
on a tonnage and value basis, and a
listing of the types of cargo and spe-
cific commodities which are reserved
for national-flag or other vessels.

(2) Information on the operations of
vessels of any party serving the af-
fected trade, including sailings to and
from ports in the trade, taxes or other
charges paid to foreign authorities, and
subsidies or other payments received
from foreign authorities.

(3) Information clarifiying the mean-
ing of the foreign law, rule, regulation
or practice complained of, and a de-
scription of its implementation.

(4) Complete copies of all conference
and other agreements, including
amendments and related documents,
which apply in the trade.

(b) Once introduced or adduced, infor-
mation of the character described in
paragraph (a) of this section, and peti-
tions and responses thereto, shall be
made part of the record for decision
and may provide the basis for Commis-
sion findings of fact and conclusions of
law, and for the imposition of sanc-
tions under the Act and this part.

§ 587.6 Notification to Secretary of
State.

When there are indications that con-
ditions unduly impairing the access of
a U.S. flag vessel to trade between for-
eign ports may exist, the Commission
shall so notify the Secretary of State
and may request that the Secretary of
State seek resolution of the matter
through diplomatic channels. If request
is made, the Commission will give
every assistance in such efforts, and
the Commission may request the Sec-
retary to report the results of such ef-
forts within a specified time period.

§ 587.7 Decision; sanctions; effective
date.

(a) Upon completion of any proceed-
ing conducted under this part, the
Commission will issue and serve a deci-
sion on all parties.
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(b) If the Commission finds that con-
ditions unduly impairing access of a
U.S. flag vessel to ocean trade between
foreign ports exist, any of the following
actions may be taken:

(1) Imposition of equalizing fees or
charges applied in the foreign trade of
the United States;

(2) Limitations on sailings to and
from United States ports or on the
amount or type of cargo carried;

(3)(i) Suspension, in whole or in part,
of any or all tariffs filed with the Com-
mission for carriage to or from United
States ports, including the carrier’s
right to use any or all tariffs of con-
ferences in U.S. trades of which it is a
member for any period the Commission
specifies, or until such time as
unimpaired access is secured for U.S.
flag carriers in the affected trade.

(ii) Acceptance or handling of cargo
for carriage under a tariff that has
been suspended, or after a common car-
rier’s right to utilize that tariff has
been suspended pursuant to this part,
will subject a carrier to the imposition
of a civil penalty as provided under the
Act (46 U.S.C. app. 1712(b)(3)) of not
more than $50,000 per shipment; and

(4) Suspension, in whole or in part, of
the right of an ocean common carrier
to operate under any agreement filed
with the Commission, including agree-
ments authorizing preferential treat-
ment at terminals, preferential termi-
nal leases, space chartering, or pooling
of cargo or revenues with other ocean
common carriers;

(5) Imposition of a charge not to ex-
ceed $1,000,000 per inbound or outbound
movement between a foreign country
and the United States by a vessel en-
gaged in the United States oceanborne
trade;

(6) A request to the collector of cus-
toms at any port or place of destina-
tion in the United States to refuse the
clearance required by section 4197 of
the Revised Statutes, 46 U.S.C. app. 91,
to any vessel of a foreign carrier which
is or whose government is identified as
contributing to the conditions de-
scribed in § 587.2 of this part;

(7) A request to the Secretary of the
department in which the Coast Guard
is operating to deny entry, for purposes
of oceanborne trade, of any vessel of a
foreign carrier which is or whose gov-

ernment is identified as contributing
to the conditions described in § 587.2 of
this part to any port or place in the
United States or the navigable waters
of the United States, or to detain any
such vessel at the port or place in the
United States from which it is about to
depart for any other port or place in
the United States; and

(8) Any other action the Commission
finds necessary and appropriate to ad-
dress conditions unduly impairing ac-
cess of a U.S.-flag vessel to trade be-
tween foreign ports.

(c) If the Commission finds that con-
ditions impairing access of a U.S. flag
vessel to ocean trade between foreign
ports has not yet occurred, and puni-
tive sanctions are warranted, such
sanctions will be imposed to become ef-
fective simultaneously with the imple-
mentation of the action that would un-
duly impair the access of a U.S. flag
vessel.

(d)(1) All decisions will be published
in the FEDERAL REGISTER.

(2) Decisions imposing sanctions, ex-
cept where conditions warrant and for
good cause, will become effective 30
days after the date of publication.

(e) Any party may file a petition to
reconsider any decision under this
part. Such a petition shall be served on
all other parties to the proceeding and
shall not, in and of itself, stay the ef-
fective date of the Commission action.

[49 FR 45406, Nov. 15, 1984, as amended at 54
FR 11532, Mar. 21, 1989]

§ 587.8 Submission of decision to the
President.

Concurrently with the submission of
any decision imposing sanctions to the
FEDERAL REGISTER pursuant to
§ 587.7(d)(1), the Commission shall
transmit that decision to the President
of the United States who may, within
ten days after receiving the decision,
disapprove it if the President finds that
disapproval is required for reasons of
the national defense or the foreign pol-
icy of the United States.

§ 587.9 Postponement, discontinuance,
or suspension of action.

(a) The Commission may, on its own
motion or upon a petition, postpone,
discontinue, or suspend any action
taken by it under the provisions of this
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part. Such a petition will be served on
all other parties and will not, in and of
itself, stay the effective date of Com-
mission action.

(b) The Commission shall postpone,
discontinue or suspend any action pro-
vided for in its final decision if so di-
rected by the President for reasons of
national defense or foreign policy of
the United States as provided in § 587.8.

PART 588—ACTIONS TO ADDRESS
ADVERSE CONDITIONS AFFECT-
ING U.S.–FLAG CARRIERS THAT
DO NOT EXIST FOR FOREIGN
CARRIERS IN THE UNITED STATES

Sec.
588.1 Purpose.
588.2 Definitions.
588.3 Scope.
588.4 Petitions.
588.5 Investigations.
588.6 Information demands and subpoenas.
588.7 Notification to Secretary of State.
588.8 Action against foreign carriers.

AUTHORITY: 5 U.S.C. 553; sec. 10002 of the
Foreign Shipping Practices Act of 1988 (46
U.S.C. app. 1710a).

SOURCE: 54 FR 11533, Mar. 21, 1989, unless
otherwise noted.

§ 588.1 Purpose.
It is the purpose of the regulations of

this part to establish procedures to im-
plement the Foreign Shipping Prac-
tices Act of 1988, which authorizes the
Commission to take action against for-
eign carriers, whose practices or whose
government’s practices result in ad-
verse conditions affecting the oper-
ations of United States carriers, which
adverse conditions do not exist for
those foreign carriers in the United
States. The regulations of this part
provide procedures for investigating
such practices and for obtaining infor-
mation relevant to the investigations,
and also afford notice of the types of
actions included among those that the
Commission is authorized to take.

§ 588.2 Definitions.
For the purposes of this part:
(a) Common carrier, marine terminal op-

erator, non-vessel-operating common car-
rier, ocean common carrier, person, ship-
per, shippers’ association, and United
States have the meanings given each

such term, respectively, in section 3 of
the Shipping Act of 1984 (46 U.S.C. app.
1702);

(b) Foreign carrier means an ocean
common carrier a majority of whose
vessels are documented under the laws
of a country other than the United
States;

(c) Maritime services means port-to-
port carrier of cargo by the vessels op-
erated by ocean common carriers;

(d) Maritime-related services means
intermodal operations, terminal oper-
ations, cargo solicitation, forwarding
and agency services, non-vessel-operat-
ing common carrier operations, and all
other activities and services integral to
total transportation systems of ocean
common carriers and their foreign
domiciled affiliates on their own and
others’ behalf;

(e) United States carrier means an
ocean common carrier which operates
vessels documented under the laws of
the United States;

(f) United States oceanborne trade
means the carriage of cargo between
the United States and a foreign coun-
try, whether direct or indirect, by an
ocean common carrier;

(g) Voyage means an inbound or out-
bound movement between a foreign
country and the United States by a
vessel engaged in the United States
oceanborne trade. Each inbound or out-
bound movement constitutes a sepa-
rate voyage.

§ 588.3 Scope.

The Commission shall take such ac-
tion under this part as it considers nec-
essary and appropriate when it deter-
mines that any laws, rules, regula-
tions, policies, or practices of foreign
governments, or any practices of for-
eign carriers or other persons providing
maritime or maritime-related services
in a foreign country, result in condi-
tions that adversely affect the oper-
ations of United States carriers in
United States oceanborne trade, and do
not exist for foreign carriers of that
country in the United States under the
laws of the United States or as a result
of acts of United States carriers or
other persons providing maritime or
maritime-related services in the
United States.
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§ 588.4 Petitions.

(a) A petition for investigation to de-
termine the existence of adverse condi-
tions as described in § 588.3 may be sub-
mitted by any person, including any
common carrier, shipper, shippers’ as-
sociation, ocean freight forwarder, or
marine terminal operator, or any
branch, department, agency, or other
component of the Government of the
United States. Petitions for relief
under this part shall be in writing, and
filed in the form of an original and fif-
teen copies with the Secretary, Federal
Maritime Commission, Washington, DC
20573. The petition shall be accom-
panied by remittance of a $177 filing
fee.

(b) Petitions shall set forth the fol-
lowing:

(1) The name and address of the peti-
tioner;

(2) The name and address of each
party (foreign government, agency or
instrumentality thereof, carrier, or
other person) against whom the peti-
tion is made, a statement as to wheth-
er the party is a foreign government,
agency or instrumentality thereof, and
a brief statement describing the par-
ty’s function, business or operation;

(3) The name and address of each
United States carrier alleged to be ad-
versely affected, and a description, and
if possible, documentation, of why each
is considered by petitioner to be a
United States carrier;

(4) A precise description and, if appli-
cable, citation of any law, rule, regula-
tion, policy or practice of a foreign
government or practice of a foreign
carrier or other person causing the
conditions complained of;

(5) A certified copy of any law, rule,
regulation or other document involved
and, if not in English, a certified
English translation thereof;

(6) Any other evidence of the exist-
ence of such laws and practices, evi-
dence of the alleged adverse effects on
the operations of United States car-
riers in United States oceanborne
trade, and evidence that foreign car-
riers of the country involved are not
subjected to similar adverse conditions
in the United States.

(7) With respect to the harm already
caused, or which may reasonably be ex-

pected to be caused, the following in-
formation, if available to petitioner:

(i) Statistical data documenting
present or prospective cargo loss by
United States carriers due to foreign
government or commercial practices
for a representative period, if harm is
alleged on that basis, and the sources
of the statistical data;

(ii) Statistical data or other informa-
tion documenting the impact of the
foreign government or commercial
practices causing the conditions com-
plained of, and the sources of those
data; and

(iii) A statement as to why the period
used is representative.

(8) A separate memorandum of law or
a discussion of the relevant legal
issues; and

(9) A recommended action, including
any of those enumerated in § 588.8, the
result of which will, in the view of the
petitioner, address the conditions com-
plained of.

(c) A petition which the Commission
determines fails to comply substan-
tially with the requirements of para-
graph (b) of this section shall be re-
jected promptly and the person filing
the petition shall be notified of the
reasons for such rejection. Rejection is
without prejudice to filing of an
amended petition.

[54 FR 11533, Mar. 21, 1989, as amended at 63
FR 50537, Sept. 22, 1998]

EFFECTIVE DATE NOTE: At 63 FR 50537,
Sept. 22, 1998, § 588.4(a) was revised, effective
Nov. 2, 1998. For the convenience of the user,
the superseded text is set forth as follows:

§ 588.4 Petitions.
(a) A petition for investigation to deter-

mine the existence of adverse conditions as
described in § 588.3 may be submitted by any
person, including any common carrier, ship-
per, shippers’ association, ocean freight for-
warder, or marine terminal operator, or any
branch, department, agency, or other compo-
nent of the Government of the United
States. Petitions for relief under this part
shall be in writing, and filed in the form of
an original and fifteen copies with the Sec-
retary, Federal Maritime Commission, Wash-
ington, DC 20573.

* * * * *
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§ 588.5 Investigations.
(a) An investigation to determine the

existence of adverse conditions as de-
scribed in § 588.3 may be initiated by
the Commission on its own motion or
on the petition of any person pursuant
to § 588.4. An investigation shall be con-
sidered to have been initiated for the
purpose of the time limits imposed by
the Foreign Shipping Practices Act of
1988 upon the publication in the FED-
ERAL REGISTER of the Commission’s no-
tice of investigation, which shall an-
nounce the initiation of the proceeding
upon either the Commission’s own mo-
tion or the filing of a petition.

(b) The provisions of part 502 of this
chapter (Rules of Practice and Proce-
dure) shall not apply to this part ex-
cept for those provisions governing ex
parte contacts (§ 502.11 of this chapter)
and except as the Commission may
otherwise determine by order. The pre-
cise procedures and timetables for par-
ticipation in investigations initiated
under this part will be established on
an ad hoc basis as appropriate and set
forth in the notice. Proceedings may
include oral evidentiary hearings, but
only when the Commission determines
that there are likely to be genuine
issues of material fact that cannot be
resolved on the basis of written sub-
missions, or that the nature of the
matter in issue is such that an oral
hearing and cross-examination are nec-
essary for the development of an ade-
quate record. In any event, investiga-
tions initiated under this part shall
proceed expeditiously, consistent with
due process, to conform with the time
limits specified in the Foreign Ship-
ping Practices Act and to identify
promptly the conditions described in
§ 588.3 of this part.

(c) Upon initiation of an investiga-
tion, interested persons will be given
the opportunity to participate in the
proceeding pursuant to the procedures
set forth in the notice. Submissions
filed in response to a notice of inves-
tigation may include written data and
statistics, views, and legal arguments.
Factual information submitted shall be
certified under oath. An original and 15
copies of such submissions will be filed
with the Secretary, Federal Maritime
Commission, Washington, DC 20573.
Persons who receive information re-

quests from the Commission pursuant
to § 588.6 of this part are not precluded
from filing additional voluntary sub-
missions in accordance with this para-
graph.

(d) An investigation shall be com-
pleted and a decision rendered within
120 days after it has commenced as de-
fined in paragraph (a) of this section,
unless the Commission determines that
an additional 90-day period is necessary
in order to obtain sufficient informa-
tion on which to render a decision.
When the Commission determines to
extend the investigation period for an
additional 90 days, it shall issue a no-
tice clearly stating the reasons there-
for.

§ 588.6 Information demands and sub-
poenas.

(a) In furtherance of this part, the
Commission may, by order, require any
person (including any common carrier,
shipper, shipper’s association, ocean
freight forwarder, or marine terminal
operator, or any officer, receiver, trust-
ee, lessee, agent or employee thereof)
to file with the Commission any peri-
odic or special report, answers to ques-
tions, documentary material, or other
information which the Commission
considers necessary or appropriate, and
in the form and within the time pre-
scribed by the Commission. Responses
to such orders may be required by the
Commission to be made under oath.

(b) The Commission may issue sub-
poenas to compel the attendance and
testimony of witnesses and the produc-
tion of records or other evidence as it
deems necessary and appropriate in
conducting an investigation under
§ 588.5 of this part.

(c) The Commission may, in its dis-
cretion, determine that any informa-
tion submitted to it in response to a re-
quest (including a subpoena) under this
section, or accompanying a petition
under § 588.4, or voluntarily submitted
by any person pursuant to § 588.5(c),
shall not be disclosed to the public. To
this end, persons submitting informa-
tion for consideration in a proceeding
or investigation under this part may
indicate in writing any factors they
wish the Commission to consider rel-
evant to a decision on confidentiality
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under this section; however, such infor-
mation will be advisory only, and the
actual determination will be made by
the Commission. In the event that a re-
quest for confidentiality is not accom-
modated, the person making the re-
quest will be so advised before any dis-
closure occurs.

§ 588.7 Notification to Secretary of
State.

Upon the publication of a petition in
the FEDERAL REGISTER, or on its own
motion should it determine to initiate
an investigation pursuant to § 588.5, the
Commission will notify the Secretary
of State of same, and may request ac-
tion to seek resolution of the matter
through diplomatic channels. The Com-
mission may request the Secretary to
report the results of such efforts at a
specified time.

§ 588.8 Action against foreign carriers.
(a) Whenever, after notice and oppor-

tunity for comment or hearing, the
Commssion determines that the condi-
tions specified in § 588.3 of this part
exist, the Commission shall take such
action as it considers necessary and ap-
propriate against any foreign carrier
which it identifies as a contributing
cause to, or whose government is a
contributing cause to, such conditions,
in order to offset such conditions. Such
action may include, but is not limited
to:

(1) Limitations on sailings to and
from United States ports or on the
amount or type of cargo carried;

(2) Suspension, in whole or in part, of
any or all tariffs filed with the Com-
mission, including the right of an
ocean common carrier to use any or all
tariffs of conferences in United States
trades of which it is a member for such
period as the Commission specifies;

(3) Suspension, in whole or in part, of
the right of an ocean common carrier
to operate under any agreement filed
with the Commission, including agree-
ments authorizing preferential treat-
ment at terminals, preferential termi-

nal leases, space chartering, or pooling
of cargo or revenues with other ocean
common carriers;

(4) Imposition of a charge, not to ex-
ceed $1,000,000 per voyage;

(5) A request to the collector of cus-
toms at any port or place of destina-
tion in the United States to refuse the
clearance required by section 4197 of
the Revised Statutes, 46 U.S.C. app. 91,
to any vessel of a foreign carrier that
is identified by the Commission under
this section;

(6) A request to the Secretary of the
department in which the Coast Guard
is operating to deny entry, for purposes
of oceanborne trade, of any vessel of a
foreign carrier that is identified by the
Commission under this section to any
port or place in the United States or
the navigable waters of the United
States, or to detain any such vessel at
the port or place in the United States
from which it is about to depart for
any other port or place in the United
States; and

(7) Any other action the Commission
finds necessary and appropriate to ad-
dress adverse foreign shipping prac-
tices as described in § 588.3 of this part.

(b) The Commission may consult
with, seek the cooperation of, or make
recommendations to other appropriate
U.S. Government agencies prior to tak-
ing any action under this action.

(c) Before any action against foreign
carriers under this section becomes ef-
fective or a request under this section
is made, the Commission’s determina-
tion as to adverse conditions and its
proposed actions and/or requests shall
be submitted immediately to the Presi-
dent. Such actions will not become ef-
fective nor requests made if, within 10
days of receipt of the Commission’s de-
termination and proposal, the Presi-
dent disapproves it in writing, setting
forth the reasons for the disapproval, if
the President finds that disapproval is
required for reasons of the national de-
fense or the foreign policy of the
United States.

VerDate 18-FEB-99 08:32 Feb 20, 1999 Jkt 179186 PO 00000 Frm 00298 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\179186T.XXX pfrm07 PsN: 179186T


		Superintendent of Documents
	2015-01-21T14:17:53-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




