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(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Involved with accusing any person
of a crime, or formally censuring any
person;

(6) Of a personal nature where disclo-
sure would constitute a clearly unwar-
ranted invasion of personal privacy;

(7) Investigatory records compiled for
law enforcement purposes, or informa-
tion which, if written, would be con-
tained in such records, but only to the
extent that the production of such
records or information would

(i) Interfere with enforcement pro-
ceedings,

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication,

(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source,

(v) Disclose investigative techniques
and procedures or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions;

(9) Information, the premature dis-
closure of which would be likely to sig-
nificantly frustrate implementation of
a proposed agency action, unless the
agency has already disclosed to the
public the content or nature of its pro-
posed action, or where the agency is re-
quired by law to make such disclosure
on its own initiative prior to taking
final agency action on such proposal;
or

(10) Specifically concerned with the
agency’s issuance of a subpena, or the
agency’s participation in a civil action
or proceeding, an action in a foreign
court or international tribunal, or an
arbitration, or the initiation, conduct,
or disposition by the agency of a par-
ticular case of formal agency adjudica-
tion pursuant to the procedures in 5
U.S.C. 554 or otherwise involving a de-
termination on the record after oppor-
tunity for a hearing.

(b) Requests for access to the records
described in this section shall be made
in accordance with procedures de-
scribed in §§ 503.31 through 503.36.

(c) Records disclosed to the public
under this section shall be furnished at
the expense of the party requesting
such access at the actual cost of dupli-
cation or transcription.

§ 503.87 Effect of provisions of this
subpart on other subparts.

(a) Nothing in this subpart shall
limit or expand the ability of any per-
son to seek access to agency records
under subpart D (§§ 503.31 to 503.36) of
this part except that the exceptions of
§ 503.86 shall govern requests to copy or
inspect any portion of any transcript,
electronic recordings or minutes re-
quired to be kept under this subpart.

(b) Nothing in this subpart shall per-
mit the withholding from any individ-
ual to whom a record pertains any
record required by this subpart to be
maintained by the agency which record
is otherwise available to such an indi-
vidual under the provisions of subpart
G of this part.

[49 FR 44401, Nov. 6, 1984; 49 FR 47395, Dec. 4,
1984]

PART 504—PROCEDURES FOR ENVI-
RONMENTAL POLICY ANALYSIS

Sec.
504.1 Purpose and scope.
504.2 Definitions.
504.3 General information.
504.4 Categorical exclusions.
504.5 Environmental assessments.
504.6 Finding of no significant impact.
504.7 Environmental impact statements.
504.8 Record of decision.
504.9 Information required by the Commis-

sion.
504.10 Time constraints on final administra-

tive actions.
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504.91 OMB control numbers assigned pursu-
ant to the Paperwork Reduction Act.

AUTHORITY: 5 U.S.C. 552, 553; secs. 21 and 43
of the Shipping Act, 1916 (46 U.S.C. app. 820
and 841a); secs. 13 and 17 of the Shipping Act
of 1984 (46 U.S.C. app. 1712 and 1716); sec. 102
of the National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(b)) and sec. 382(b) of the
Energy Policy and Conservation Act of 1975
(42 U.S.C. 6362).

SOURCE: 49 FR 44415, Nov. 6, 1984, unless
otherwise noted.

§ 504.1 Purpose and scope.

(a) This part implements the Na-
tional Environmental Policy Act of
1969 (NEPA) and Executive Order 12114
and incorporates and complies with the
Regulations of the Council on Environ-
mental Quality (CEQ) (40 CFR part 1500
et seq.).

(b) This part applies to all actions of
the Federal Maritime Commission
(Commission). To the extent possible,
the Commission shall integrate the re-
quirements of NEPA with its obliga-
tions under section 382(b) of the Energy
Policy and Conservation Act of 1975, 42
U.S.C. 6362.

(c) Information obtained under this
part is used by the Commission to as-
sess potential environmental impacts
of proposed Federal Maritime Commis-
sion actions. Compliance is voluntary
but may be made mandatory by Com-
mission order to produce the informa-
tion pursuant to section 21 of the Ship-
ping Act, 1916 or section 15 of the Ship-
ping Act of 1984. Penalty for non-com-
pliance with a section 21 order is $100 a
day for each day of default; penalty for
falsification of such a report is a fine of
up to $1,000 or imprisonment up to one
year, or both. Penalty for violation of
a Commission order under section 15 of
the Shipping Act of 1984 may not ex-
ceed $5,000 for each violation, unless
the violation was willfully and know-
ingly committed, in which case the
amount of the civil penalty may not
exceed $25,000 for each violation. (Each
day of a continuing violation con-
stitutes a separate offense).

§ 504.2 Definitions.

(a) Shipping Act, 1916 [46 U.S.C. app.
801–846] means the Shipping Act, 1916 as
amended, 46 U.S.C. app. 801 et seq.

(b) Common carrier means any com-
mon carrier by water as defined in sec-
tion 3 of the Shipping Act of 1984 or in
the Shipping Act, 1916, including a con-
ference of such carriers.

(c) Environmental impact means any
alteration of existing environmental
conditions or creation of a new set of
environmental conditions, adverse or
beneficial, caused or induced by the ac-
tion under consideration.

(d) Potential action means the range
of possible Commission actions that
may result from a Commission pro-
ceeding in which the Commission has
not yet formulated a proposal.

(e) Proposed action means that stage
of activity where the Commission has
determined to take a particular course
of action and the effects of that course
of action can be meaningfully evalu-
ated.

(f) Environmental assessment means a
concise document that serves to ‘‘pro-
vide sufficient evidence and analysis
for determining whether to prepare an
environmental impact statement or a
finding of no significant impact’’ (40
CFR 1508.9).

(g) Recyclable means any secondary
material that can be used as a raw ma-
terial in an industrial process in which
it is transformed into a new product re-
placing the use of a depletable natural
resource.

(h) Shipping Act of 1984 means the
Shipping Act of 1984 (46 U.S.C. App.
1701–1720).

(i) Marine terminal operator means a
person engaged in the United States in
the business of furnishing wharfage,
dock, warehouse or other terminal fa-
cilities in connection with a common
carrier.

§ 504.3 General information.
(a) All comments submitted pursuant

to this part shall be addressed to the
Secretary, Federal Maritime Commis-
sion, 1100 L Street, NW., Washington,
DC 20573.

(b) A list of Commission actions for
which a finding of no significant im-
pact has been made or for which an en-
vironmental impact statement is being
prepared will be maintained by the
Commission in the Office of the Sec-
retary and will be available for public
inspection.
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(c) Information or status reports on
environmental statements and other
elements of the NEPA process can be
obtained from the Office of Environ-
mental Analysis, Federal Maritime
Commission, 1100 L Street, NW., Wash-
ington, DC 20573 (telephone (202) 523–
5835).

§ 504.4 Categorical exclusions.

(a) No environmental analyses need
be undertaken or environmental docu-
ments prepared in connection with ac-
tions which do not individually or cu-
mulatively have a significant effect on
the quality of the human environment
because they are purely ministerial ac-
tions or because they do not increase
or decrease air, water or noise pollu-
tion or the use of fossil fuels,
recyclables, or energy. The following
Commission actions, and rulemakings
related thereto, are therefore excluded:

(1) Issuance, modification, denial and
revocation of Ocean Freight Forwarder
licenses.

(2) Certification of financial respon-
sibility of passenger vessels pursuant
to 46 CFR part 540.

(3) Receipt of surety bonds submitted
by non-vessel-operating common car-
riers.

(4) Promulgation of procedural rules
pursuant to 46 CFR part 502.

(5) Acceptance or rejection of tariff
filings in foreign commerce.

(6) Consideration of special permis-
sion applications filed pursuant to 46
CFR part 514.

(7) Receipt of terminal tariffs pursu-
ant to 46 CFR part 514.

(8) [Reserved]
(9) Consideration of amendments to

agreements filed pursuant to section 5
of the Shipping Act of 1984, which do
not increase the authority set forth in
the effective agreement.

(10) Consideration of agreements be-
tween common carriers which solely
affect intraconference or inter-rate
agreement relationships or pertain to
administrative matters of conferences
or rate agreements.

(11) Consideration of agreements be-
tween common carriers to discuss, pro-
pose or plan future action, the imple-
mentation of which requires filing a
further agreement.

(12) Consideration of exclusive or
non-exclusive equipment interchange
or husbanding agreements.

(13) Receipt of non-exclusive trans-
shipment agreements.

(14) Action relating to collective bar-
gaining agreements.

(15) Action pursuant to section 9 of
the Shipping Act of 1984 concerning the
justness and reasonableness of con-
trolled carriers’ rates, charges, classi-
fications, rules or regulations.

(16) Receipt of self-policing reports or
shipper requests and complaints.

(17) [Reserved]
(18) Consideration of actions solely

affecting the environment of a foreign
country.

(19) Action taken on special docket
applications pursuant to 46 CFR 502.92.

(20) Consideration of matters related
solely to the issue of Commission juris-
diction.

(21) [Reserved]
(22) Investigatory and adjudicatory

proceedings, the purpose of which is to
ascertain past violations of the Ship-
ping Act of 1984.

(23) [Reserved]
(24) Action regarding access to public

information pursuant to 46 CFR part
503.

(25) Action regarding receipt and re-
tention of minutes of conference meet-
ings.

(26) Administrative procurements
(general supplies).

(27) Contracts for personal services.
(28) Personnel actions.
(29) Requests for appropriations.
(30) Consideration of all agreements

involving marine terminal facilities
and/or services except those requiring
substantial levels of construction,
dredging, land-fill, energy usage and
other activities which may have a sig-
nificant environmental effect.

(31) Consideration of agreements reg-
ulating employee wages, hours of work,
working conditions or labor exchanges.

(32) Consideration of general agency
agreements involving ministerial du-
ties of a common carrier such as inter-
nal management, cargo solicitation,
booking of cargo, or preparation of doc-
uments.

(33) Consideration of agreements per-
taining to credit rules.
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(34) Consideration of agreements in-
volving performance bonds to a con-
ference from a conference member
guaranteeing compliance by the mem-
ber with the rules and regulations of
the conference.

(35) Consideration of agreements be-
tween members of two or more con-
ferences or other rate-fixing agree-
ments to discuss and agree upon com-
mon self-policing systems and cargo in-
spection services.

(b) If interested persons allege that a
categorically-excluded action will have
a significant environmental effect (e.g.,
increased or decreased air, water or
noise pollution; use of recyclables; use
of fossil fuels or energy), they shall, by
written submission to the Commis-
sion’s Office of Environmental Analysis
(OEA), explain in detail their reasons.
The OEA shall review these submis-
sions and determine, not later than ten
(10) days after receipt, whether to pre-
pare an environmental assessment. If
the OEA determines not to prepare an
environmental assessment, such per-
sons may petition the Commission for
review of the OEA’s decision within ten
(10) days of receipt of notice of such de-
termination.

(c) If the OEA determines that the in-
dividual or cumulative effect of a par-
ticular action otherwise categorically
excluded offers a reasonable potential
of having a significant environmental
impact, it shall prepare an environ-
mental assessment pursuant to § 504.5.

[49 FR 44415, Nov. 6, 1984; 49 FR 47395, Dec. 4,
1984; 56 FR 50662, Oct. 8, 1991; 60 FR 27229,
May 23, 1995; 61 FR 66617, Dec. 18, 1996]

§ 504.5 Environmental assessments.

(a) Every Commission action not spe-
cifically excluded under § 504.4 shall be
subject to an environmental assess-
ment.

(b) The OEA may publish in the FED-
ERAL REGISTER a notice of intent to
prepare an environmental assessment
briefly describing the nature of the po-
tential or proposed action and inviting
written comments to aid in the prepa-
ration of the environmental assess-
ment and early identification of the
significant environmental issues. Such
comments must be received by the
Commission no later than ten (10) days

from the date of publication of the no-
tice in the FEDERAL REGISTER.

§ 504.6 Finding of no significant im-
pact.

(a) If upon completion of an environ-
mental assessment, the OEA deter-
mines that a potential or proposed ac-
tion will not have a significant impact
on the quality of the human environ-
ment of the United States or of the
global commons, a finding of no signifi-
cant impact shall be prepared and no-
tice of its availability published in the
FEDERAL REGISTER. This document
shall include the environmental assess-
ment or a summary of it, and shall
briefly present the reasons why the po-
tential or proposed action, not other-
wise excluded under § 504.4 will not
have a significant effect on the human
environment and why, therefore, an en-
vironmental impact statement (EIS)
will not be prepared.

(b) Petitions for review of a finding of
no significant impact must be received
by the Commission within ten (10) days
from the date of publication of the no-
tice of its availability in the FEDERAL
REGISTER. The Commission shall re-
view the petitions and either deny
them or order the OEA to prepare an
EIS pursuant to § 504.7. The Commis-
sion shall, within ten (10) days of re-
ceipt of the petition, serve copies of its
order upon all parties who filed com-
ments concerning the potential or pro-
posed action or who filed petitions for
review.

§ 504.7 Environmental impact state-
ments.

(a) General. (1) An environmental im-
pact statement (EIS) shall be prepared
by the OEA when the environmental
assessment indicates that a potential
or proposed action may have a signifi-
cant impact upon the environment of
the United States or the global com-
mons.

(2) The EIS process will commence:
(i) For adjudicatory proceedings,

when the Commission issues an order
of investigation or a complaint is filed;

(ii) For rulemaking or legislative
proposals, upon issuance of the pro-
posal by the Commission; and
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(iii) For other actions, the time the
action is noticed in the FEDERAL REG-
ISTER.

(3) The major decision points in the
EIS process are:

(i) The issuance of an initial decision
in those cases assigned to be heard by
an Administrative Law Judge (ALJ);
and

(ii) The issuance of the Commission’s
final decision or report on the action.

(4) The EIS shall consider potentially
significant impacts upon the quality of
the human environment of the United
States and, in appropriate cases, upon
the environment of the global com-
mons outside the jurisdiction of any
nation.

(b) Draft environmental impact state-
ments. (1) The OEA will initially pre-
pare a draft environmental impact
statement (DEIS) in accordance with 40
CFR part 1502.

(2) The DEIS shall be distributed to
every party to a Commission proceed-
ing for which it was prepared. There
will be no fee charged to such parties.
One copy per person will also be pro-
vided to interested persons at their re-
quest. The fee charged such persons
shall be that provided in § 503.43 of this
chapter.

(3) Comments on the DEIS must be
received by the Commission within ten
(10) days of the date the Environmental
Protection Agency (EPA) publishes in
the FEDERAL REGISTER notice that the
DEIS was filed with it. Sixteen copies
shall be submitted as provided in
§ 504.3(a). Comments shall be as specific
as possible and may address the ade-
quacy of the DEIS or the merits of the
alternatives discussed in it. All com-
ments received will be made available
to the public. Extensions of time for
commenting on the DEIS may be
granted by the Commission for up to
ten (10) days if good cause is shown.

(c) Final environmental impact state-
ments. (1) After receipt of comments on
the DEIS, the OEA will prepare a final
environmental impact statement
(FEIS) pursuant to 40 CFR part 1502,
which shall include a discussion of the
possible alternative actions to a poten-
tial or proposed action. The FEIS will
be distributed in the same manner as
specified in paragraph (b)(2) of this sec-
tion.

(2) The FEIS shall be prepared prior
to the Commission’s final decision and
shall be filed with the Secretary, Fed-
eral Maritime Commission. Upon fil-
ing, it shall become part of the admin-
istrative record.

(3) For any Commission action which
has been assigned to an ALJ for evi-
dentiary hearing:

(i) The FEIS shall be submitted prior
to the close of the record, and

(ii) The ALJ shall consider the envi-
ronmental impacts and alternatives
contained in the FEIS in preparing the
initial decision.

(4)(i) For all proposed Commission
actions, any party may, by petition to
the Commission within ten (10) days
following EPA’s notice in the FEDERAL
REGISTER, assert that the FEIS con-
tains a substantial and material error
of fact which can only be properly re-
solved by conducting an evidentiary
hearing, and expressly request that
such a hearing be held. Other parties
may submit replies to the petition
within ten (10) days of its receipt.

(ii) The Commission may delineate
the issue(s) and refer them to an ALJ
for expedited resolution or may elect
to refer the petition to an ALJ for con-
sideration.

(iii) The ALJ shall make findings of
fact on the issue(s) and shall certify
such findings to the Commission as a
supplement to the FEIS. To the extent
that such findings differ from the
FEIS, it shall be modified by the sup-
plement.

(iv) Discovery may be granted by the
ALJ on a showing of good cause and, if
granted, shall proceed on an expedited
basis.

[49 FR 44415, Nov. 6, 1984; 49 FR 47395, Dec. 4,
1984]

§ 504.8 Record of decision.

The Commission shall consider each
alternative described in the FEIS in its
decisionmaking and review process. At
the time of its final report or order, the
Commission shall prepare a record of
decision pursuant to 40 CFR 1505.2.

§ 504.9 Information required by the
Commission.

(a) Upon request of OEA, a person fil-
ing a complaint, protest, petition or
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agreement requesting Commission ac-
tion shall submit to OEA, no later than
ten (10) days from the date of the re-
quest, a statement setting forth, in de-
tail, the impact of the requested Com-
mission action on the quality of the
human environment, if such requested
action will:

(1) Alter cargo routing patterns be-
tween ports or change modes of trans-
portation;

(2) Change rates or services for
recyclables;

(3) Change the type, capacity or num-
ber of vessels employed in a specific
trade; or

(4) Alter terminal or port facilities.
(b) The statement submitted shall, to

the fullest extent possible, include:
(1) The probable impact of the re-

quested Commission action on the en-
vironment (e.g., the use of energy or
natural resources, the effect on air,
noise, or water pollution), compared to
the environmental impact created by
existing uses in the area affected by it;

(2) Any adverse environmental effects
which cannot be avoided if the Com-
mission were to take or adopt the re-
quested action; and

(3) Any alternatives to the requested
Commission action.

(c) If environmental impacts, either
adverse or beneficial, are alleged, they
should be sufficiently identified and
quantified to permit meaningful re-
view. Individuals may contact the OEA
for informal assistance in preparing
this statement. The OEA shall inde-
pendently evaluate the information
submitted and shall be responsible for
assuring its accuracy if used by it in
the preparation of an environmental
assessment or EIS.

(d) In all cases, the OEA may request
every common carrier by water, or ma-
rine terminal operator, or any officer,
agent or employee thereof, as well as
all parties to proceedings before the
Commission, to submit, within ten (10)
days of such request, all material infor-
mation necessary to comply with
NEPA and this part. Information not
produced in response to an informal re-
quest may be obtained by the Commis-
sion pursuant to section 21 of the Ship-

ping Act, 1916, or section 15 of the Ship-
ping Act of 1984.

[49 FR 44415, Nov. 6, 1984; 49 FR 47395, Dec. 4,
1984]

§ 504.10 Time constraints on final ad-
ministrative actions.

No decision on a proposed action
shall be made or recorded by the Com-
mission until the later of the following
dates unless reduced pursuant to 40
CFR 1506.10(d), or unless required by a
statutorily-prescribed deadline on the
Commission action:

(a) Forty (40) days after EPA’s publi-
cation of the notice described in
§ 504.7(b) for a DEIS; or

(b) Ten (10) days after publication of
EPA’s notice for an FEIS.

§ 504.91 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

This section displays the control
numbers assigned to information col-
lection requirements of the Commis-
sion in this part by the Office of Man-
agement and Budget pursuant to the
Paperwork Reduction Act of 1980, Pub-
lic Law 96–511. The Commission intends
that this section comply with the re-
quirements of section 3507(f) of the Pa-
perwork Reduction Act, which requires
that agencies display a current control
number assigned by the Director of the
Office of Management and Budget
(OMB) for each agency information col-
lection requirement:

Section Current OMB
Control No.

504.4 through 504.7 ...................................... 3072–0035
504.9 .............................................................. 3072–0035.

PART 505—ADMINISTRATIVE OFFSET

Sec.
505.1 Scope of regulations.
505.2 Definitions.
505.3 General.
505.4 Notification procedures.
505.5 Agency review.
505.6 Written agreement for repayment.
505.7 Administrative offset.
505.8 Jeopardy procedure.

AUTHORITY: 31 U.S.C. 3701; 31 U.S.C. 3711; 31
U.S.C. 3716.

SOURCE: 61 FR 50444, Sept. 26, 1996, unless
otherwise noted.
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