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(b) Service contracts are awarded and
administered in a manner that will
provide the customer its supplies and
services within budget and in a timely
manner;

(c) Specific procedures are in place
before contracting for services to en-
sure compliance with OFPP Policy
Letters 92–1, Inherently Governmental
Functions, 91–2, Service Contracting,
and 89–1, Conflicts of Interest Policies
Applicable to Consultants; and

(d) Strategies are developed and nec-
essary staff training is initiated to en-
sure effective implementation of the
policies in 37.102.

37.504 Contracting officials’ respon-
sibilities.

Contracting officials should ensure
that ‘‘best practices’’ techniques are
used when contracting for services and
in contract management and adminis-
tration (see OFPP Policy Letter 93–1).

Subpart 37.6—Performance-Based
Contracting

SOURCE: 62 FR 44815, Aug. 22, 1997, unless
otherwise noted.

37.600 Scope of subpart.
This subpart prescribes policies and

procedures for use of performance-
based contracting methods. It imple-
ments OFPP Policy Letter 91–2, Serv-
ice Contracting.

37.601 General.
Performance-based contracting

methods are intended to ensure that
required performance quality levels are
achieved and that total payment is re-
lated to the degree that services per-
formed meet contract standards. Per-
formance-based contracts—

(a) Describe the requirements in
terms of results required rather than
the methods of performance of the
work;

(b) Use measurable performance
standards (i.e., terms of quality, timeli-
ness, quantity, etc.) and quality assur-
ance surveillance plans (see 46.103(a)
and 46.401(a));

(c) Specify procedures for reductions
of fee or for reductions to the price of
a fixed-price contract when services

are not performed or do not meet con-
tract requirements (see 46.407); and

(d) Include performance incentives
where appropriate.

37.602 Elements of performance-based
contracting.

37.602–1 Statements of work.
(a) Generally, statements of work

shall define requirements in clear, con-
cise language identifying specific work
to be accomplished. Statements of
work must be individually tailored to
consider the period of performance, de-
liverable items, if any, and the desired
degree of performance flexibility (see
11.105). In the case of task order con-
tracts, the statement of work for the
basic contract need only define the
scope of the overall contract (see
16.504(a)(4)(iii)). The statement of work
for each task issued under a task order
contract shall comply with paragraph
(b) of this subsection. To achieve the
maximum benefits of performance-
based contracting, task order contracts
should be awarded on a multiple award
basis (see 16.504(c) and 16.505(b)).

(b) When preparing statements of
work, agencies shall, to the maximum
extent practicable—

(1) Describe the work in terms of
‘‘what’’ is to be the required output
rather than either ‘‘how’’ the work is
to be accomplished or the number of
hours to be provided (see 11.002(a)(2)
and 11.101);

(2) Enable assessment of work per-
formance against measurable perform-
ance standards;

(3) Rely on the use of measurable per-
formance standards and financial in-
centives in a competitive environment
to encourage competitors to develop
and institute innovative and cost-effec-
tive methods of performing the work;
and

(4) Avoid combining requirements
into a single acquisition that is too
broad for the agency or a prospective
contractor to manage effectively.

37.602–2 Quality assurance.
Agencies shall develop quality assur-

ance surveillance plans when acquiring
services (see 46.103 and 46.401(a)). These
plans shall recognize the responsibility
of the contractor (see 46.105) to carry
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out its quality control obligations and
shall contain measurable inspection
and acceptance criteria corresponding
to the performance standards con-
tained in the statement of work. The
quality assurance surveillance plans
shall focus on the level of performance
required by the statement of work,
rather than the methodology used by
the contractor to achieve that level of
performance.

37.602–3 Selection procedures.

Agencies shall use competitive nego-
tiations when appropriate to ensure se-
lection of services that offer the best
value to the Government, cost and
other factors considered (see 15.605).

37.602–4 Contract type.

Contract types most likely to moti-
vate contractors to perform at optimal
levels shall be chosen (see subpart 16.1
and, for research and development con-
tracts, see 35.006). To the maximum ex-
tent practicable, performance incen-
tives, either positive or negative or
both, shall be incorporated into the
contract to encourage contractors to
increase efficiency and maximize per-
formance (see subpart 16.4). These in-
centives shall correspond to the spe-
cific performance standards in the
quality assurance surveillance plan and
shall be capable of being measured ob-
jectively. Fixed-price contracts are
generally appropriate for services that
can be defined objectively and for
which the risk of performance is man-
ageable (see subpart 16.1).

37.602–5 Follow-on and repetitive re-
quirements.

When acquiring services that pre-
viously have been provided by con-
tract, agencies shall rely on the experi-
ence gained from the prior contract to
incorporate performance-based con-
tracting methods to the maximum ex-
tent practicable. This will facilitate
the use of fixed-price contracts for such
requirements for services. (See 7.105 for
requirement to address performance-
based contracting strategies in acquisi-
tion plans. See also 16.104(k).)

PART 38—FEDERAL SUPPLY
SCHEDULE CONTRACTING

Sec.
38.000 Scope of part.

Subpart 38.1—Federal Supply Schedule
Program

38.101 General.

Subpart 38.2—Establishing and
Administering Federal Supply Schedules

38.201 Coordination requirements.

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42368, Sept. 19, 1983, unless
otherwise noted.

38.000 Scope of part.

This part prescribes policies and pro-
cedures for contracting for supplies and
services under the Federal Supply
Schedule program, which is directed
and managed by the General Services
Administration (see subpart 8.4, Fed-
eral Supply Schedules, for additional
information). The Department of De-
fense uses a similar system of schedule
contracting for military items that are
also not a part of the Federal Supply
Schedule program.

[59 FR 53717, Oct. 25, 1994, as amended at 61
FR 41470, Aug. 8, 1996]

Subpart 38.1—Federal Supply
Schedule Program

38.101 General.

(a) The Federal Supply Schedule pro-
gram provides Federal agencies with a
simplified process of acquiring com-
monly used supplies and services in
varying quantities at lower prices
while obtaining discounts associated
with volume buying. Indefinite deliv-
ery contracts (including requirements
contracts) are awarded, using competi-
tive procedures, to commercial firms
to provide supplies and services at stat-
ed prices for given periods of time, for
delivery within the 48 continguous
states, Washington, DC, and possibly
Alaska, Hawaii, and overseas deliv-
eries. The schedule contracting office
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