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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 527—PATENTS, DATA, AND
COPYRIGHTS

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26538, June 23, 1989, unless
otherwise noted.

Subpart 527.4—Rights In Data and
Copyrights

527.409 Solicitation provisions and
contract clauses.

(a) The contracting officer shall in-
sert the clause at 552.227–70, Govern-
ment Rights (Unlimited), in lieu of the
clause at FAR 52.227–17, Rights in
Data-Special Works, in contracts for
architect-engineer services and con-
struction involving architect-engineer
services, except when the clause at
552.227–71 is required.

(b) The contracting officer shall sub-
stitute the clause at 552.227–71, Draw-
ings and Other Data to Become Prop-
erty of Government, for the clauses at
552.227–70 and FAR 52.227–17 in con-
tracts for architect-engineer services
and construction involving architect-
engineer services, when the sole prop-
erty rights and exclusive control over
the design and data are required by the
Government.

PART 528—BONDS AND
INSURANCE

Subpart 528.1—Bonds

Sec.
528.101 Bid guarantee.
528.101–1 Policy on use.
528.101–3 Contract clause.
528.102 Performance and payment bonds for

construction contracts.
528.102–1 General.
528.103 Performance and payment bonds for

other than construction contracts.
528.103–2 Performance bonds.
528.103–3 Payment bonds.
528.106 Administration.
528.106–6 Furnishing information.

Subpart 528.2—Sureties

528.202 Acceptability of corporate sureties.
528.202–70 Acceptability of bonds and sure-

ties.
528.203 Acceptability of individual sureties.

528.203–7 Exclusion of individual sureties.
528.204 Options in lieu of sureties.

Subpart 528.3—Insurance

528.301 General.
528.310 Contract clause for work on a Gov-

ernment installation.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26538, June 23, 1989, unless
otherwise noted.

Subpart 528.1—Bonds

528.101 Bid guarantee.

528.101–1 Policy on use.

(a) Construction contracts. (1) Bid
guarantees must not be required for
contracts awarded under section 8(a) of
the Small Business Act as amended (15
U.S.C. 637(a)).

(2) Unless waived under FAR 28.101–
1(c), bid guarantees must be required
for construction contracts (except sec-
tion 8(a) contracts) that do not exceed
$25,000 when it is determined under
528.102–1(b) that a performance bond is
essential to protect the Government’s
interest.

(b) Building service contracts. Unless
waived by the HCA, bid guarantees
must be required for building service
contracts in excess of $25,000 when it is
determined under 528.103–2 that a per-
formance bond is essential to protect
the Government’s interest.

(c) All other contracts. Refer to FAR
28.101 for guidance on the use of bid
guarantees.

528.101–3 Contract clause.

(a) The contracting officer shall in-
sert a clause substantially the same as
the clause at 552.228–70, Bid Guarantee
and Bonds, in solicitations and con-
tracts when a construction contract or
a contract for dismantling, demolition,
or removal of improvements is con-
templated and a bid guarantee and
bond requirement is to be included.

(b) The contracting officer shall in-
sert a clause substantially the same as
the clause at 552.228–71, Bid Guarantee,
in solicitations and contracts when a
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building service or other service con-
tract is contemplated and a bid guaran-
tee requirement is to be included.

528.102 Performance and payment
bonds for construction contracts.

528.102–1 General.
(a) The performance and payment

bond requirements in FAR 28.102–1
apply to contracts awarded under sec-
tion 8(a) of the Small Business Act un-
less the requirement has been waived
by SBA under section 8(a)(2) of the
Small Business Act, as amended.

(b) Performance and/or payment
bonds may be required on a case-by-
case basis for construction contracts
that do not exceed $25,000 if a written
determination is made by the contract-
ing officer and approved by the con-
tracting director indicating that they
are essential to protect the Govern-
ment’s interest.

528.103 Performance and payment
bonds for other than construction
contracts.

528.103–2 Performance bonds.
(a) Performance bonds shall not be

required for building service contracts
unless a written determination is made
by the contracting officer explaining
why the bond is essential to protect
the Government’s interest and justify-
ing the additional cost of the bonding
requirement.

(b) Performance bonds must not be
required for building service contracts
awarded under section 8(a) of the Small
Business, Act as amended (15 U.S.C.
637(a)), or contracts awarded to work-
shops for the blind or other severely
handicapped under the Javits-Wagner-
O’Day Act, as amended (41 U.S.C. 46–
48c).

(c) The contracting officer shall con-
sider the circumstances and determine
the penal amount of the performance
bond on a case-by-case basis.

(d) The contracting officer shall in-
sert a clause substantially the same as
the clause at 552.228–72, Performance
Bond, in solicitations and contracts
when a building service or other serv-
ice contract is contemplated and a per-
formance bond requirement is to be in-
cluded. The clause should be appro-
priately modified to delete references

to the base term and options to extend
the term of the contract when the so-
licitation does not include an option
provision.

[54 FR 26538, June 23, 1989, as amended at 55
FR 5223, Feb. 14, 1990; 60 FR 54956, Oct. 27,
1995]

528.103–3 Payment bonds.

(a) Payment bonds may be required
for other than construction contracts
when the contracting director deter-
mines, under FAR 28.103–3, that such a
requirement is in the Government’s in-
terest.

(b) The contracting officer shall con-
sider the circumstances and determine
the penal amount of the payment bond
on a case-by-case basis.

(c) The contracting officer shall in-
sert a clause substantially the same as
the clause at 552.228–73, Performance
and Payment Bonds, in solicitations
and contracts when a building service
or other service contract is con-
templated and a performance and pay-
ment bond requirement is to be in-
cluded. The clause should be appro-
priately modified to delete references
to the base term and options to extend
the term of the contract when the con-
tract does not include an option provi-
sion.

[54 FR 26538, June 23, 1989, as amended at 55
FR 5223, Feb. 14, 1990]

528.106 Administration.

528.106–6 Furnishing information.

The HCA or a designee shall perform
the functions outlined in FAR 28.106–
6(c).

Subpart 528.2—Sureties

528.202 Acceptability of corporate
sureties.

(a) Corporate surety bonds must be
manually signed by the Attorney-in-
Fact or officer of the surety company
and the corporate seal affixed. Failure
of the surety to affix the corporate seal
may be waived as a minor informality.
(See B–184120, July 2, 1975, 75–2 CPD 9.)

(b) A contractor submitting a per-
formance or payment bond executed by
an unacceptable corporate surety in
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satisfaction of a performance or pay-
ment bond requirement may be per-
mitted to substitute an acceptable sur-
ety for a surety previously determined
to be unacceptable.

[58 FR 52444, Oct. 8, 1993]

528.202–70 Acceptability of bonds and
sureties.

The contracting officer shall verify
the acceptability of the surety on a
bond by placing the words ‘‘Accept-
ability of Bond Verified,’’ and sign im-
mediately thereunder, on the bond or
on a properly identified attachment.
The bond must be retained with the
original of the contract. The contract-
ing officer shall notify the contractor
that the bond(s) has been accepted.

[55 FR 5223, Feb. 14, 1990]

528.203 Acceptability of individual
sureties.

Evidence of possible criminal or
fraudulent activities by an individual
surety must first be referred to the As-
sistant Inspector General for Investiga-
tions or to the appropriate regional In-
spector General for Investigations. The
Office of Inspector General may con-
duct an investigation and, when appro-
priate, refer the matter to the Associ-
ate Administrator for Acquisition Pol-
icy. Referrals must include the infor-
mation required by 528.203–7.

[55 FR 5223, Feb. 14, 1990]

528.203–7 Exclusion of individual sure-
ties.

(a) The Associate Administrator for
Acquisition Policy or designee excludes
individuals from acting as a surety on
bonds under FAR 28.203–7.

(b) Referrals for consideration of ex-
clusion must include as a minimum:

(1) The basis for exclusion (see FAR
28.203–7(b));

(2) A statement of facts;
(3) Copies of supporting documentary

evidence;
(4) The individuals name and current

or last known home and or business ad-
dresses including zip codes;

(5) A statement of GSA’s history with
such individuals, if any; and

(6) A statement concerning any
known active or potential criminal in-
vestigations or court proceedings.

[55 FR 5223, Feb. 14, 1990]

528.204 Options in lieu of sureties.
(a) An irrevocable letter of credit

may be accepted as a bid guarantee
under FAR clause 52.228–1, Bid Guaran-
tee.

(b) Security deposited instead of cor-
porate or individual sureties on bonds
must be safeguarded as provided in pro-
cedures issued by the Office of the
Comptroller immediately after they
are received. United States bonds or
notes received in the District of Co-
lumbia must be deposited with the
Treasurer of the United States as pro-
vided in FAR 28.204–1.

[55 FR 5224, Feb. 14, 1990]

Subpart 528.3—Insurance
528.301 General.

(a) Insurance requirements must be
adequate, just, and reasonable, and
should be predicated on potential loss
or damage (not necessarily on the
value of the contract). When it is deter-
mined that insurance coverage should
be required, the solicitation and result-
ant contract must contain the appro-
priate provisions prescribed in FAR
28.309, 28.310, or 28.311. The determina-
tion as to the type of insurance,
amount, and any related insurance re-
quirements must be made by the con-
tracting officer with the advice of as-
signed legal counsel. All premiums or
costs incurred to comply with an insur-
ance requirement must be paid by the
contractor.

(b) Submission of a current certifi-
cate of insurance indicating the
amount and coverage, to the contract-
ing officer, will serve as certification
that the required insurance has been
obtained.

528.310 Contract clause for work on a
Government installation.

The contracting officer shall insert
the clause at 552.228–75,Workmen’s
Compensation Laws, in solicitations
and contracts when the contract
amount is expected to exceed the sim-
plified acquisition threshold and the
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contract will require work to be per-
formed on Government property.

[54 FR 26538, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

PART 529—TAXES

Subpart 529.4—Contract Clauses

Sec.
529.401 Domestic contracts.
529.401–70 Purchases made using simplified

acquisition procedures.
529.401–72 Contracts usable by the DC Gov-

ernment.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26540, June 23, 1989, unless
otherwise noted.

Subpart 529.4–Contract Clauses

529.401 Domestic contracts.

529.401–70 Purchases made using sim-
plified acquisition procedures.

The contracting officer shall insert
the clause at 552.229–70, Federal, State,
and Local Taxes, in purchases made
using simplified acquisition proce-
dures, except acquisitions of utility
services and micro purchases.

[60 FR 42804, Aug. 17, 1995]

529.401–72 Contracts usable by the DC
Government.

The contracting officer shall insert
the clause at 552.229–72, Federal Excise
Tax—DC Government, in contracts
which involve the purchase of supplies
by the District of Columbia Govern-
ment.

PART 530—COST ACCOUNTING
STANDARDS

Subpart 530.2—CAS Program
Requirements.

530.201–5 Waiver.

Subpart 530.4—Cost Accounting Standards

530.470 Waiver of Cost Accounting Standard
9904.412–40(c).

Subpart 530.2—CAS Program
Requirements.

530.201–5 Waiver.
Requests to waive CAS requirements

under FAR 30.201–5 shall be submitted
to the CAS Board through the Associ-
ate Administrator for Acquisition Pol-
icy.

[57 FR 61584, Dec. 28, 1992]

Subpart 530.4—Cost Accounting
Standards

530.470 Waiver of Cost Accounting
Standard 9904.412–40(c).

The Associate Administrator for Ac-
quisition Policy (V) on a non-delegable
basis may waive the cost assignment
provisions of 48 CFR 9904.412–40(c). Re-
quests for waivers shall be forwarded to
the Associate Administrator with sup-
porting documentation and rationale.
A copy of each approved waiver will be
furnished by the Associate Adminis-
trator to the CAS Board’s Executive
Secretary.

[57 FR 61584, Dec. 28, 1992]

PART 531—CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 531.1—Applicability

531.101 Objectives.
The Associate Administrator for Ac-

quisition Policy approves individual
deviations concerning cost principles
under FAR 31.101.

(40 U.S.C. 486(c))

[54 FR 26541, June 23, 1989]

PART 532—CONTRACT FINANCING

Subpart 532.1—General

Sec.
532.111 Contract clauses.
532.112 Payment of subcontractors under

contracts for non-commercial items.
532.112–1 Subcontractor assertions of non-

payment.

Subpart 532.4—Advance Payments

532.402 General.
532.407 Interest.
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Subpart 532.5—Progress Payments Based
on Costs

532.501 General.
532.501–2 Unusual progress payments.
532.501–70 Use of benchmarks with progress

payments based on costs.
532.502 Preaward matters.
532.502–2 Contract finance office clearance.
532.502–4 Contract clauses.
532.503–5 Administration of progress pay-

ments.
532.503–6 Suspension or reduction of pay-

ments.
532.503–9 Liquidation rates—alternate meth-

od.

Subpart 532.6—Contract Debts

532.601 Definitions.
532.606 Debt determination and collection.
532.606–70 Referral of delinquent debts.

Subpart 532.7—Contract Funding

532.700 Scope.
532.705 Contract clauses.
532.705–1 Clauses for contracting in advance

of funds.

Subpart 532.8—Assignment of Claims

532.805 Procedures.
532.806 Contract clauses.

Subpart 532.9—Prompt Payment

532.902 Definitions.
532.905 Invoice payments.
532.905–70 Certification of payment to sub-

contractors and suppliers.
532.905–71 Final payment.
532.908 Contract clause.

Subpart 532.70—Authorizing Payment by
Credit Card Under Schedule Contracts

532.7001 Definition.
532.7002 Solicitation requirements.
532.7003 Contract clause.

Subpart 532.71—Payments Under
Contracts Subject to Audit

532.7101 General.
532.7102 Submission and processing of in-

voices or vouchers.
532.7103 Action upon receipt of an audit re-

port.
532.7104 Suspension and disapproval of

amounts claimed.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26541, June 23, 1989, unless
otherwise noted.

Subpart 532.1—General

532.111 Contract clauses.

(a) Discounts for prompt payment. The
clause at 552.232–8 must be included in
multiple award schedule solicitations
and resultant contracts, instead of the
clause at FAR 52.232–8. (See 515.608–71
for an explanation concerning this de-
viation.)

(b) Invoice requirements. The contract-
ing officer shall insert a clause sub-
stantially the same as the clause at
552.232–72, Invoice Requirements, in all
solicitations and contracts for supplies,
services, construction or the acquisi-
tion of leasehold interests in real prop-
erty that require the submission of in-
voices for payment. The contracting of-
ficer should delete subparagraph (b) of
the clause when an Accounting Control
Transaction (ACT) number is not re-
quired for payment.

(c) Adjusting payments. The contract-
ing officer shall insert the clause at
552.232–78, Adjusting Payments, in all
solicitations and contracts for recur-
ring building services expected to ex-
ceed the simplified acquisition thresh-
old.

(d) Final payment. The contracting of-
ficer shall insert the clause at 552.232–
79, Final Payment, in all solicitations
and contracts for recurring building
services expected to exceed the sim-
plified acquisition threshold.

[54 FR 26541, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

532.112 Payment of subcontractors
under contracts for non-commercial
items.

532.112–1 Subcontractor assertions of
nonpayment.

Contracting officers who determine
that a certification of payment of a
subcontractor or supplier under FAR
32.112–1 is inaccurate in any material
respect shall report the matter to the
Office of Inspector General. If appro-
priate, the Office of Inspector General
will forward a report and recommenda-
tion to the Department of Justice.

[61 FR 1151, Jan. 17, 1996]
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Subpart 532.4—Advance
Payments

532.402 General.

The findings and determinations re-
quired by FAR 32.402(e) must be pre-
pared by the contracting officer in co-
ordination with legal counsel and the
contract finance office. The findings,
determinations and authorization for
advance payments must be approved by
the head of the contracting activity
(HCA).

532.407 Interest.

The contract finance office will pro-
vide the contracting officer the inter-
est rate to be charged on the unliqui-
dated balance of advance payments.

Subpart 532.5—Progress Payments
Based on Costs

532.501 General.

532.501–2 Unusual progress payments.

The HCA must approve or disapprove
requests for ‘‘unusual’’ progress pay-
ments.

532.501–70 Use of benchmarks with
progress payments based on costs.

(a) In unusual circumstances, it may
be desirable to provide for the achieve-
ment of specified benchmarks such as
submission and acceptance of a
preproduction or pilot model before
making progress payments based on
costs. When progress payments are
conditioned upon achievement of speci-
fied benchmarks during performance of
the contract, the HCA must make a
written determination that use of
benchmarks is in the best interest of
the Government. When such a deter-
mination is made, the solicitation and
each resulting contract must include a
provision specifying the benchmarks
that must be achieved before progress
payments are made.

(b) Benchmarks should not be used in
a manner that will convert progress
payments based on costs into progress
payments based on a percentage or
stage of completion.

532.502 Preaward matters.

532.502–2 Contract finance office
clearance.

(a) The contract finance office direc-
tor must provide the approval required
by FAR 32.502–2.

(b) Contracting officers must request
the contract finance office to provide
advice and assistance regarding a con-
tractor’s financial condition and the
adequacy of the contractor’s account-
ing system and controls before provid-
ing for progress payments based on
costs.

532.502–4 Contract clauses.
The appropriate legal counsel must

concur in the progress payment clause
included in each solicitation and con-
tract when the progress payments will
be based on cost.

532.503–5 Administration of progress
payments.

The contracting officer must ensure
that the contract finance office (1) has
adequate administrative and fiscal pro-
cedures to accomplish the fiscal as-
pects of FAR 32.503–5, (2) provides the
contracting officer with the date and
amount of each progress payment to a
contractor, and (3) provides the con-
tracting officer with written rec-
ommendations whenever findings are
made which warrant action by the Gov-
ernment.

532.503–6 Suspension or reduction of
payments.

Action recommended by the con-
tracting officer under FAR 32.503–6
must be approved by the HCA after co-
ordination with the assigned legal
counsel. Upon approval, the contract-
ing officer will request the contract fi-
nance office to suspend or reduce pay-
ments.

532.503–9 Liquidation rates—alternate
method.

Reduction of the liquidation rates
specified in paragraph (b) of the clause
at FAR 52.232–16, may be made only
with the approval of the contracting
director after coordination with the
contract finance office. Upon approval,
the contracting officer will request the
finance office to reduce the rate.
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Subpart 532.6—Contract Debts

532.601 Definitions.

Debt means an amount of money or
property which has been determined by
a responsible official to be owed to the
United States from any person, or en-
tity except that the terms do not apply
to amounts owed by another Federal
agency.

Delinquent debt means an amount
that has not been paid or otherwise
collected by the date specified (usually
30 days) in the contracting officer’s ini-
tial written demand for payment (i.e.,
final decision letter).

Responsible official as used in this sub-
part means the contracting officer.
However, the contract finance office is
responsible for the administration of
debt collection under the Accounting
Operations—Accounts Receivable and
Credit and Finance Operations, and Re-
lated Activities Handbook (PFM P
4253.1).

532.606 Debt determination and collec-
tion.

532.606–70 Referral of delinquent
debts.

(a) When the contracting officer de-
termines that a debt in excess of $100 is
delinquent, the contracting officer
shall forward notification of the delin-
quent debt to the applicable finance of-
fice for collection in accordance with
the Debt Collection Act of 1982, and
possible forwarding to a credit report-
ing agency.

(b) If the contractor appeals the con-
tracting officer’s demand for payment
pursuant to the Disputes clause of its
contract, the contracting officer shall
advise the Finance Office whether to
suspend collection efforts pending reso-
lution of the dispute.

Subpart 532.7—Contract Funding

532.700 Scope.

GSA fiscal regulations are contained
in the Budget Administration Hand-
book (COM P 4251.3A), Accounting
Classification Handbook (COM P
4240.1), and Accounting Operations—
Voucher Examination, Payment Hand-
book (PFM P 4252.1).

532.705 Contract clauses.

532.705–1 Clauses for contracting in
advance of funds.

The contracting officer shall insert
the clause at 552.232–77, Availability of
Funds, in solicitations and contracts
for services which are ‘‘severable’’
when the contact, or a portion of the
contract, will be chargeable to funds of
the new fiscal year and the cir-
cumstances described in the prescrip-
tions for the FAR clauses at 52.232–18
or 52.232–19 do not apply.

[61 FR 1151, Jan. 17, 1996]

Subpart 532.8—Assignment of
Claims

532.805 Procedures.

(a) Upon receipt of a notice of assign-
ment, the contracting officer must ob-
tain legal counsel concurrence that
both the notice and the instrument of
assignment are in proper form, prop-
erly executed, and are actions that the
contractor is entitled to make under
the terms of the contract.

(b) When acknowledging receipt of
the notice of assignment, the contract-
ing officer must notify the contractor
that all future invoices or other re-
quests for payment under the contract
must specify the name and address of
the assignee and include a notation
that payments due thereunder have
been duly assigned. A copy of the ac-
knowledgement, evidencing legal coun-
sel concurrence, must be sent to the
contract finance office.

(c) When payments under require-
ments or indefinite quantity contracts
that are for the sole use of GSA have
been assigned, the contracting officer
must provide all GSA offices that will
place orders against the contract the
name and address of the assignee that
will receive amounts due under the
contract. The notification should also
state that the contractor has been re-
quested to specify the name and ad-
dress of the assignee on future in-
voices.

532.806 Contract clauses.

The contracting officer shall insert
the clause at 552.232–23, Assignment of
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Claims, in solicitations and require-
ments or indefinite quantity contracts
under which more than one agency
may place orders.

Subpart 532.9—Prompt Payment
532.902 Definitions.

Full cycle electronic commerce means
the use of electronic data interchange
(EDI), Internet-based invoice process-
ing, and electronic funds transfer
(EFT):

(a) By the Government, to place pur-
chase or delivery orders, receive in-
voices, and pay invoices.

(b) By the Contractor, to accept and
fill orders, submit invoices, and receive
payment.

[63 FR 12966, Mar. 16, 1998, as amended at 63
FR 38330, July 16, 1998]

532.905 Invoice payments.
(a) Before exercising the authority to

modify the date for constructive ac-
ceptance in subdivision (a)(6)(i) of the
clause at FAR 52.232–25, Prompt Pay-
ment, or subdivision (a)(5)(i)(A) of the
clause at FAR 52.232–26, Prompt Pay-
ment for Fixed-Price Architect-Engi-
neer Contracts, the contracting officer
shall prepare a written justification ex-
plaining why a longer period is nec-
essary. The time specified must be de-
termined on a case-by-case basis and
the justification must be approved by
an official one level above the con-
tracting officer. A contracting officer
must not specify a constructive accept-
ance period that exceeds 30 days. The
time specified in subdivision (a)(5)(i)(B)
of the clause at FAR 52.232–26 for con-
structive approval of progress pay-
ments must not exceed 7 days.

(b) The time specified for payment of
progress payments in subdivision
(a)(1)(i)(A) of the clause at FAR 52.232–
27, Prompt Payment for Construction
Contracts, must be determined by the
contracting officer on a case-by-case
basis. Periods longer than 14 days must
be justified in writing and approved by
an official one level above the con-
tracting officer. Under no cir-
cumstances may more than 30 days be
specified. The time specified in subdivi-
sion (a)(4)(i) of FAR clause 52.232–27, for
constructive acceptance or approval
will be determined by the contracting
officer on a case-by-case basis but may
not exceed 7 days unless a longer pe-

riod is justified, in writing, and ap-
proved by an official one level above
the contracting officer. Under no cir-
cumstances may more than 30 days be
specified.

(c)(1) To increase efficiency and re-
duce costs to the Government, Federal
Supply Service contracts under the
Stock, Special Order, and Schedules
Programs may authorize payment
within 10 days of receipt of a proper in-
voice. The contract must meet the fol-
lowing conditions:

(i) The contractor agrees to full cycle
electronic commerce.

(ii) The contract includes FAR 52.232–
33, Mandatory Information for Elec-
tronic Funds Transfer Payment.

(2) The 10 day payment terms apply
to each order that meet all the follow-
ing conditions:

(i) FSS places the order using EDI in
accordance with the Trading Partner
Agreement.

(ii) The contractor submit EDI in-
voices in accordance with the Trading
Partner Agreement or invoices through
the GSA Finance Center Internet-based
invoice process.

(iii) A GSA Finance Center pays the
invoices using EFT.

(3) The 10 day payment terms do not
apply to any order:

(i) Placed by a GSA contracting ac-
tivity other than FSS.

(ii) Placed by or paid by another
agency.

[54 FR 26541, June 23, 1989, as amended at 63
FR 12966, Mar. 16, 1998; 63 FR 38330, July 16,
1998]

532.905–70 Certification of payment to
subcontractors and suppliers.

When a contract includes the clause
at FAR 52.232–5, Payments Under
Fixed-Priced Construction Contracts,
no progress payments will be processed
until the contractor submits a certifi-
cation of payment to subcontractors
and suppliers. The GSA Form 2419, Cer-
tification of Progress Payments Under
Fixed-Price Construction Contracts,
may be used for certification.

532.905–71 Final payment.
(a) The final payment on construc-

tion or building service contracts must
not be processed until the contractor
submits a properly executed GSA Form
1142, Release of Claims. If, after re-
peated attempts, the contracting offi-
cer is unable to obtain a release of
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claims from the contractor, final pay-
ment may be processed with the ap-
proval of appropriate legal counsel.

(b) The amount of final payment
must include, as appropriate, any de-
ductions to cover liquidated damages
for late completion, liquidated dam-
ages for labor violations, amounts
withheld for improper payment of labor
wages, and the amount of unilateral
change orders covering defects and
omissions.

532.908 Contract clause.

(a) For FSS Stock, Special Order,
and Schedules solicitations and con-
tracts that provide payment in 10 days
under 532.905(c), the contracting officer
must:

(1) If the contract will include FAR
52.212–4, insert the clause at 552.232–70.
GSA received a class deviation to allow
use of 552.232–70 for commercial items.

(2) If the contract will not include
FAR 52.212–4, insert 552.232–25, Prompt
Payment, instead of FAR 52.232–25.

(b) The contracting officer shall in-
sert the clause at 552.232–71, Prompt
Payment, in solicitations and con-
tracts for the acquisition of leasehold
interests in real property. The con-
tracting officer may modify the date
for constructive acceptance in subpara-
graph (b)(2) of the basic clause to speci-
fy a period longer than 7 calendar days
(but not to exceed 30 days) if necessary
due to the nature of the services to be
received, inspected or accepted by the
Government. A written justification
for specifying the longer period must
be prepared and approved by the con-
tracting director. The contracting offi-
cer shall use Alternate I instead of the
basic clause if the lease contract does
not contain provisions for ordering al-
terations or overtime utility services.

(c) The contracting officer shall in-
sert the clause at 552.232–73, Electronic
Funds Transfer Payment, in solicita-
tions and contracts for acquisitions of
leasehold interests in real property
which involve both more than 10,000
square feet of space and terms which
exceed 6 months, if payment may be
made by electronic funds transfer.

[54 FR 26541, June 23, 1989, as amended at 57
FR 37890, Aug. 21, 1992; 63 FR 12966, Mar. 16,
1998]

Subpart 532.70—Authorizing Pay-
ment by Credit Card Under
Schedule Contracts

SOURCE: 54 FR 43180, Oct. 23, 1989, unless
otherwise noted.

532.7001 Definition.
Government commercial credit card,

used in this subpart, means the unique-
ly numbered credit card issued by the
contractor under single award sched-
ule, Federal Supply Schedule IG 615,
Governmentwide Commercial Credit
Card Service, to named individual Gov-
ernment employees to pay for official
Government purchases.

532.7002 Solicitation requirements.
When solicitations for schedule con-

tracts for supplies (other than tele-
communication and telephone equip-
ment) and services (other than tele-
processing services) request offerors to
indicate whether payment by Govern-
ment commercial credit card for orders
of $25,000 or less will be accepted, the
contracting officer shall identify the
clearinghouse that is being used by the
contractor issuing credit cards under
single award schedule, Federal Supply
Schedule IG 615, for Governmentwide
Commercial Credit Card Service on the
cover page or in section L of the solici-
tation. The name of the clearinghouse
is provided for offerors’ information
and use in responding to the schedule
solicitation.

532.7003 Contract clause.
The contracting officer shall insert

the clause at 552.232–80, Payment By
Credit Card, in schedule solicitations
and resultant contracts for supplies
(other than telecommunication and
telephone equipment) and services
(other than teleprocessing services) to
provide for payment by Government
commercial credit card as an alter-
native method of payment for orders of
$25,000 or less.

Subpart 532.71—Payments Under
Contracts Subject to Audit

532.7101 General.
(a) The contracting officer shall not

approve the initial invoice or voucher
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before consulting with the Assistant
Inspector General—Auditing or the
Field Audit Office regarding cost or
other supporting data as required
under:

(1) Cost-reimbursement type con-
tracts;

(2) The cost-reimbursement portion
of fixed-price type contracts;

(3) Time and materials or labor-hour
contracts; or

(4) Fixed-price contracts providing
for (i) progress payments based on
costs, (ii) advance payments, (iii) guar-
anteed loans, or (iv) incentives or rede-
termination.

(b) The contracting officer shall not
approve the final payment invoice or
voucher for such contracts, nor for the
final payment or settlement of other
contracts subject to audit prior to (1)
receipt and review of the contract
audit report or (2) consultation with
the Assistant Inspector General for Au-
diting or the Field Audit Office if no
audit is to be conducted; provided, that
this paragraph (b) shall not apply to
fixed-price contracts with escalation
where no price revision (upward or
downward) is to be made.

532.7102 Submission and processing of
invoices or vouchers.

(a) Contractors should be required to
submit invoices or vouchers to the con-
tracting officer. Contracting officers
must annotate the invoices with the
date of receipt as required by FAR
32.905. That date will be used to deter-
mine interest penalties for late pay-
ments. The processing of invoices or
vouchers before payment must include
a review by the contracting officer, or
a designee, to determine that the items
and amounts claimed are in con-
sonance with the contract terms and
represent prudent business trans-
actions. The contracting officer must
ensure that these payments are com-
mensurate with physical and technical
progress under the contract. If the con-
tractor has not deducted from the in-
voice amounts which are questionable
or which are required to be withheld,
the contracting officer shall make the
required deduction, except as provided
in 532.7103.

(b) Subject to 532.7101, approval by
the contracting officer of any payment,

must be noted on (or attached to) the
invoice or voucher submitted by the
contractor. The invoice or voucher will
be forwarded to the appropriate con-
tract finance office and retained there-
in after certification and scheduling
for payment by a disbursing office.

532.7103 Action upon receipt of an
audit report.

Audit reports will be furnished to the
contracting officer, with a copy to the
appropriate contract finance office.
Upon receipt of an audit report, the
contracting officer shall, pursuant to
contract terms, determine the allow-
ability of all costs covered by audit,
giving full consideration to the audi-
tor’s recommendations. When the con-
tracting officer is in doubt or questions
the recommendations of the auditor,
deductions need not be made from in-
voices or vouchers for provisional pay-
ments. In these cases, the contracting
officer shall confer with the auditor
and other appropriate Government per-
sonnel (such as a price specialist or
legal counsel) to determine what fur-
ther action should be taken regarding
the costs in question. If the contract-
ing officer disagrees with the auditor’s
recommendations, the contracting offi-
cer shall document the contract file
and furnish the auditor with a copy of
the statement.

532.7104 Suspension and disapproval
of amounts claimed.

The contracting officer shall notify
the appropriate contract finance office
in writing when amounts claimed for
payment are (a) suspended, (b) dis-
approved as not being allowable ac-
cording to contract terms, or (c) not al-
locable to the contract. This notice by
the contracting officer will be the basis
for the issuance by the contract fi-
nance office of GSA Form 533, Adminis-
trative Difference Statement. A copy
of GSA Form 533 will be attached to
each copy of the invoice or voucher
from which the deduction has been
made, including an explanation of the
deduction.
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PART 533—PROTESTS, DISPUTES,
AND APPEALS

Subpart 533.1—Protests

Sec.
533.101 Definitions.
533.102 General.
533.103 Protest to the agency.
533.104 Protests to GAO.
533.105 Protests to GSBCA.

Subpart 533.2—Disputes and Appeals

533.214 Contract clause.

Subpart 533.71—Processing Contract
Appeals

533.7100 Definitions.
533.7101 Notice of appeal.
533.7102 Contents of notices of appeal.
533.7103 Appeal files.
533.7103–1 Preparation of the appeal file.
533.7103–2 Transmittal of the appeal file.
533.7104 The contracting officer’s memoran-

dum of position.
533.7105 Procedure following decision of the

GSA Board of Contract Appeals.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26543, June 23, 1989, unless
otherwise noted.

Subpart 533.1—Protests

533.101 Definitions.
Associate General Counsel means the

Associate General Counsel of the Gen-
eral Law Division, Personal Property
Division, or Real Property Division.

533.102 General.
Except as indicated in this subpart,

the Office of General Counsel (OGC) is
responsible for all contacts with the
GAO or GSBCA, potential contractors,
attorneys, and any other persons, con-
cerning protests of GSA contract ac-
tions filed with the Comptroller Gen-
eral or GSBCA.

533.103 Protests to the agency.
When a protest is filed only with the

agency, the contracting officer is re-
quired to issue a written response to
the protest. An agency protest is
deemed to be filed with the agency
when the complete protest is received
at the location designated in the solici-
tation for service of protests. If the
complete protest is actually received

by the contracting officer at an earlier
time, the protest shall be deemed to be
filed when received by the contracting
officer.

When a protest is filed only with the
agency, an award may not be made
until a decision on the protest is
issued, unless the contracting director
first makes the determination required
by FAR 33.103(a)(2). The protestor must
be notified in writing of the contract-
ing officer’s decision in a timely man-
ner.

[56 FR 47006, Sept. 17, 1991]

533.104 Protests to GAO.
(a) General procedures. (1) In addition

to the requirements of FAR 33.104(a)(3),
the agency report must contain the
GAO protest number (GAO case file
number), the solicitation or contract
number, the full corporate name of the
protesting organization and other
firms involved, and a statement indi-
cating whether the protest was filed
before or after award. If the protest is
filed after award, the report must con-
tain the identity of the awardee, the
date of award, the contract number,
the date and time of bid opening (in-
cluding a statement when the date of
bid opening was extended by subse-
quent amendments), the total number
of offerors, a complete chronological
statement of all relevant events and
administrative actions taken (includ-
ing reasons and authority for the ac-
tions taken), and any other relevant
documents believed helpful in deter-
mining the validity of the protest.
(This evidence should be referenced and
identified within the text of the posi-
tion statement, alphabetically or nu-
merically, e.g., Tab A, Exhibit 1, etc.)

(2) GAO protests must be handled on
a priority basis. The appropriate Asso-
ciate General Counsel (AGC) shall pre-
pare a report for signature of the Gen-
eral Counsel responding to GAO pro-
tests. These reports are to be based
upon a statement of fact and position
prepared by the responsible contract-
ing officer and approved by the con-
tracting director. When requested by
the appropriate AGC, the Regional
Counsel will prepare a statement of
legal position analyzing the merits of a
protest concerning a regional procure-
ment.

VerDate 17<NOV>98 15:08 Nov 18, 1998 Jkt 179195 PO 00000 Frm 00386 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm08 PsN: 179195T



391

General Services Administration 533.104

(3) The following procedures must be
followed in handling protests:

(i) When a protest is received by the
agency, the AGC shall telephonically
notify the contracting officer through
the appropriate Central Office con-
tracting activity or Regional Counsel.
If the contracting activity or Regional
Counsel receives a copy of a protest be-
fore being notified thereof by the AGC,
they must immediately notify the ap-
propriate AGC.

(ii) After receiving the formal pro-
test, which has been filed with GAO,
the AGC will formally request a state-
ment of fact and position from the con-
tracting officer through the appro-
priate Central Office contracting activ-
ity or Regional Counsel. The contract-
ing officer shall immediately notify
the affected bidders or offerors that a
protest has been received.

(iii) The contracting officer shall no-
tify assigned counsel and begin prepar-
ing a documented statement of fact
and position immediately upon receiv-
ing a protest or notice thereof.

(iv) When completed, the statement
of fact and position must be concurred
in by the contracting director, and on
regional procurements, by the Office of
Regional Counsel. In appropriate cases,
the AGC may request the Regional
Counsel to prepare a legal position ana-
lyzing the merits of a protest against a
regional procurement. In such cases,
the contracting officer’s statement of
fact and position should be included as
a referenced attachment thereto.

(v) The Regional Counsel’s legal posi-
tion, when requested, and the contract-
ing officer’s statement of fact and posi-
tion, must be transmitted to the appro-
priate AGC, in triplicate. If other in-
terested parties are involved, addi-
tional copies may be requested. The
statement is due in the office of the ap-
propriate AGC no later than 10 work-
days after the date on which the con-
tracting officer originally received the
protest. This time may be reduced if
GAO invokes the express option. If a
contracting officer is unable to prepare
a statement of fact and position within
10 workdays, the appropriate AGC
must be notified promptly, by tele-
phone, of the reasons for the delay and
of the additional time needed. Addi-
tional time may be granted if the spe-

cific circumstances of the protest re-
quire a longer time. A request for an
extension is proper only if the facts or
legal issues affecting the resolution of
a protest are so complicated that an
adequate report cannot be prepared on
time; the need to coordinate the report
with other agencies, or with offices in
distant locations, makes it impossible
to prepare the report on time; or other
compelling circumstances prevent pre-
paring the report on time. Upon re-
quest of the AGC, the contracting offi-
cer shall confirm any oral requests for
extensions in writing. The contracting
director shall concur in the request and
send a copy to the HCA. A request for
an extension, which will delay submis-
sion of the agency’s report to GAO be-
yond 35 days from the date GSA origi-
nally received the protest, may be
granted only by the GAO. The AGC will
notify the Central Office contracting
activity or Regional Counsel of the
GAO’s decision.

(vi) After submitting the statement
to the AGC, the contracting officer or
Regional Counsel must advise the AGC
of all later developments that may af-
fect the case.

(vii) All documents transmitted
under these procedures must be sent by
the fastest means possible.

(viii) In addition to the requirements
of FAR 33.104(a)(5)(ii), a copy of any
comments is sent to the AGC.

(4) The Office of General Counsel
(OGC) must furnish the GAO with the
name, title, and telephone number of
one or more officials whom the GAO
may contact regarding protests. The
OGC is responsible for promptly advis-
ing the GAO of any change in the des-
ignated officials.

(5) The format for notification re-
quired by FAR 33.104(a)(2) is as follows:

Name

Address

A protest concerning Solicitation No.
llllll has been filed with the General
Accounting Office (GAO).

The protest was filed by (Insert the name
and address of the protester, and the name of
the person signing the protest.) on (Date).

Copies of the protest may be obtained from
this office.

You may submit your views and relevant
information regarding the protest directly to
the General Accounting Office. A copy of any
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submission to the GAO should be provided to
this office.
llllllllllllllllllllllll

Contracting Officer’s signature

(b) Protests before award. Under FAR
33.104(b), the HCA may determine in
writing that urgent and compelling cir-
cumstances significantly affecting the
interests of the United States do not
permit waiting for the decision of GAO
and award is likely to occur within 30
days. The written determinations and
findings (D&F), in the format shown at
501.704–70(e)(1), should be prepared by
the contracting officer for the signa-
ture of the HCA. The D&F must be con-
curred in by the Regional Counsel (on
regional procurements), and the appro-
priate AGC. After the D&F is approved,
it must be returned to the appropriate
AGC who notifies GAO of the agency’s
findings and intended action before the
award is made.

(c) Protests after award. If the protest
is received from GAO (not from pro-
tester or any other party) within the
time periods specified in FAR 33.104(c)
contract performance must be sus-
pended unless the HCA determines in
writing that contract performance is in
the best interests of the United States
or that urgent and compelling cir-
cumstances that significantly affect
the interests of the United States do
not permit waiting for the GAO’s deci-
sion. The written determination and
findings (D&F), in the format shown at
501.704–70(e)(2), should be prepared by
the contracting officer for signature of
the HCA. The D&F must be concurred
in by the Regional Counsel (on regional
procurements), and the appropriate
AGC. After the D&F is approved, it
must be returned to the AGC who noti-
fies GAO of the agency’s findings and
intended action before contract per-
formance is authorized.

(d) Notice to GAO. The HCA respon-
sible for the solicitation, proposed
award, or award of the contract must
report to the Comptroller General
through the OGC within 65 days of re-
ceipt of the GAO’s recommendation if
the agency has decided not to comply
with the recommendation. The report
must explain the reasons why the

GAO’s recommendation will not be fol-
lowed.

[54 FR 26543, June 23, 1989, as amended at 57
FR 61584, Dec. 28, 1992; 61 FR 1151, Jan. 17,
1996]

533.105 Protests to GSBCA.
(a) Notification procedure. After re-

ceiving a protest, the contracting offi-
cer shall notify the following:

(1) All firms solicited, or those who
have submitted sealed bids or offers if
the protest is filed after the closing
date of the solicitation, and the appro-
priate delegating official in the Infor-
mation Technology Service. When giv-
ing such notification, the contracting
officer should follow these procedures:

(i) Avoid interpreting or characteriz-
ing the nature of the protest.

(ii) Use appropriate means to ensure
delivery to all the firms by the work-
day after the date of filing with the
GSBCA.

(iii) Use the following format:

Name (Officer, Managing Agent, or person
who signed offer)

Address
A protest concerning Solicitation No.

lllll has been filed with the General
Services Administration Board of Contract
Appeals (GSBCA). The protest was filed by
(Insert the name and address of the protester
and the name of the person signing the protest.)
on (Date). The protest has been purportedly
filed pursuant to Section 2713 of the Com-
petition in Contracting Act, Pub. L. 98–369.
Copies of the protest may be obtained from
the Office of the Clerk of the GSBCA, 18th
and F Streets NW, Washington, DC 20405, or
from the contracting officer.

Contracting Officer’s signature

(2) The agency on whose behalf GSA
is making the procurement, if any. A
copy of the protest complaint, includ-
ing all attachments, must be forwarded
to the agency by appropriate means to
ensure next day delivery to both the
requiring office and the agency’s legal
office.

(3) Assigned counsel. A copy of the
protest complaint, including all at-
tachments, must be forwarded to the
appropriate AGC by appropriate means
to ensure next day delivery.

(4) The Board, through assigned
counsel, within 3 workdays after the
date of filing with the GSBCA, that the
notices described in paragraphs (a)(1)
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and (2) have been given. Written con-
firmation of notice and a listing of all
persons and agencies receiving notice
must be provided.

(b) Protest file. To ensure timely sub-
mission, the contracting officer should
begin assembly of the protest file by
the second workday after receiving the
protest. The protest file must be for-
warded to assigned counsel by over-
night delivery not later than the 8th
workday after the protest is filed with
the GSBCA. Assigned counsel will dis-
tribute the copies to the GSBCA, the
protester, and retain one copy for
itself. If additional copies are needed,
assigned counsel will advise the con-
tracting officer. The following rules
govern the assembly of protest files:

(1) Format. Protest file exhibits are
true, legible, and complete copies.
They must be arranged in chrono-
logical order within each submission,
earliest documents first, bound on the
left margin except where size or shape
makes such binding impracticable,
numbered, tabbed, and indexed. The
numbering must be consecutive, in
whole arabic numerals (no letters,
decimals, or fractions), and continuous
from one submission to the next, so
that the complete file, after all submis-
sions, will consist of one set of con-
secutively numbered exhibits. The
index should include the date and a
brief description of each exhibit and in-
dicate which exhibits, if any, have been
filed with the Board in camera (see
(b)(3) of this section) or otherwise not
served on every other party.

(2) Contents. In addition to the items
required by FAR 33.105(b), the contents
should include those items required by
GSBCA Rule 4(a), when appropriate.
(See 48 CFR 6101.4(a).)

(3) Confidential, privileged, or propri-
etary information. The protest file may
require the inclusion of documents and
information from other vendors which
are confidential, proprietary, or privi-
leged. When such information is re-
quired to be included in the protest
file, it is to be placed only in the copies
going to the Board and to assigned
counsel. Copies going to other inter-
ested parties will only identify the in-
formation in the index. However, the
index must not reveal the number and
identity of the offerors whose proposals

are included in the copies of the pro-
test file going to assigned counsel and
the GSBCA, and should include an
identifying statement, e.g., ‘‘proposals
being considered for award.’’

(c) Protest conference. Within 6 work-
ing days of filing a protest, a con-
ference may be convened by the Board
to establish further proceedings for the
protest. Although the protest file and
answer will most likely not have been
filed, the Government must be pre-
pared to discuss the issues in the pro-
test, whether a record submission or
hearing is desired, and other matters
raised by the Board or any other inter-
ested party. The Government must also
be prepared, if required, to object to
the scope of discovery in any protest
action.

(d) Procedure following decision of the
GSA Board of Contract Appeals. (1) Upon
a Board decision (oral or written) to
suspend procurement authority pend-
ing a decision on the merits of a pro-
test, the contracting officer, in con-
junction with the appropriate AGC,
shall comply with the suspension deci-
sion.

(2) If the Board suspends performance
of a contract for automatic data proc-
essing goods and services, the contract-
ing officer shall take immediate action
to comply with the suspension decision
(40 U.S.C. 759(h)(3)(B)). Such suspension
will be effective as directed by the
Board.

(3) If the Board revokes, suspends, or
revises procurement authority after
the award of a contract for ADP re-
sources, the contracting officer shall
consider the contract valid as to all
goods or services delivered and accept-
ed before the Board’s decision (40
U.S.C. 759(h)(6)(B)).

[54 FR 26543, Jun. 23, 1989, as amended at 59
FR 22520, May 2, 1994; 59 FR 29480, June 7,
1994; 61 FR 1152, Jan. 17, 1996]

Subpart 533.2—Disputes and
Appeals

533.214 Contract clause.
The contracting officer shall insert

the clause at 552.233–70, Disputes (Util-
ity Contract), in solicitations and con-
tracts for utility services. This clause
supplements the Disputes clause at
FAR 52.233–1.
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Subpart 533.71—Processing
Contract Appeals

533.7100 Definitions.
Assigned Counsel means the attorney

employed by the Office of General
Counsel (including offices of Regional
Counsel) assigned to provide legal re-
view or assistance.

Associate General Counsel means the
Associate General Counsel of the Gen-
eral Law Division, Personal Property
Division, or Real Property Division.

533.7101 Notice of appeal.
(a) Notices of appeal are to be ad-

dressed to the GSA Board of Contract
Appeals along with a copy to the con-
tracting officer. Final decisions must
be appealed within 90 calendar days
from the date the decision of the con-
tracting officer is received. Any re-
quest for an extension of the 90-day ap-
peal period will be denied.

(b) If the notice of appeal was mailed
or otherwise submitted to the con-
tracting officer in an untimely manner,
a separate letter, signed by the con-
tracting director, shall be sent to the
AGC, requesting that a motion for dis-
missal of the appeal be submitted to
the GSA Board of Contract Appeals
(the Board). The letter shall state the
name of the appellant, contract num-
ber, and date of the contracting offi-
cer’s final decision, and must be ac-
companied by (1) the certified mail re-
ceipt showing the date on which the
appellant received the contracting offi-
cer’s final decision, and (2) the enve-
lope which contained the notice of ap-
peal or other evidence of late submis-
sion of the notice of appeal.

533.7102 Contents of notices of appeal.
A notice of appeal must be in writing

and should indicate that an appeal is
thereby intended, should identify the
decision and the date thereof from
which the appeal is taken, the GSA of-
fice cognizant of the dispute, and the
number of the contract in question.
The appeal should describe the nature
of the dispute and the relief sought, the
contract provisions involved, and any
other additional information or com-
ments relating to the dispute which are
considered to be important. The notice
of appeal must be signed personally by

the appellant (the prime contractor
making the appeal) or by an officer of
the appellant corporation, or member
of the appellant firm, or by the con-
tractor’s duly authorized representa-
tive or attorney.

533.7103 Appeal files.

(a) Appeal files must be prepared in
accordance with this section and for-
warded, after concurrence by assigned
counsel, to the appropriate AGC within
20 calendar days after receipt of the no-
tice of appeal or advice that an appeal
has been filed unless the AGC advises
that the Board requires a shorter pe-
riod under its small claims procedures.
In the event the time for submission of
the appeal file cannot be met, the con-
tracting officer shall submit in writing
a full explanation and a request for ad-
ditional time to the AGC, before expi-
ration of the designated time.

(b) Upon receipt of the notice of ap-
peal, the contracting activity must es-
tablish a record to ensure the timely
preparation and submission of appeal
cases. The record must show, as a mini-
mum, the name of the appellant, the
date of the contracting officer’s final
decision, the date the appeal was filed,
contract number, docket number, and
name of the contracting officer.

533.7103–1 Preparation of the appeal
file.

(a) General. Appeal files must be pre-
pared in quadruplicate. Each file is
identified by the name of the appel-
lant, contract number, and docket
number. All copies of the appeal file
must be identical both as to content
and position of items. If more than one
appeal is filed under the same contract,
upon request to, and waiver by, the
Board, the appeal file for the second
and subsequent appeals need not dupli-
cate the documents included in the
first appeal file, but must make ref-
erence to the appeal file which con-
tained such documents, including the
docket and item numbers. However, if
changes to such documents occur sub-
sequent to preparation of the original
file, these changes must be appro-
priately identified and included in the
later appeal file. Such files must also
include any documents pertinent to the
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later appeal but not previously fur-
nished.

(b) Content of appeal file. (1) Each ap-
peal file must be assembled in a loose-
leaf binder. A gummed label (NSN 7510–
00–264–5460) must be used on top of the
looseleaf binder to identify the case by
contractor, contract number and dock-
et number.

(2) Individual appeal files must not be
more than 1 inch thick. If the file will
be more than 1 inch thick, two or more
consecutive binders must be used and
identified with the appropriate exhibit
numbers contained in each.

(3) Each document to be included in
the appeal file (i.e., letter, telegram,
memo, report, invoice, etc.) must be
legible, complete, included as a sepa-
rate exhibit in the file, and listed in
the ‘‘Index of Exhibits’’ by exhibit
number and brief description. If a docu-
ment cannot be legibly reproduced, the
unaltered document must be submitted
with an attached accurate typewritten
transcription thereof. Assigned counsel
will assist the contracting officer in
determining which documents are rel-
evant to the issue in the appeal or not
privileged for inclusion in the appeal
file.

(4) Each appeal file must contain di-
vision sheets separating the different
documents listed in the ‘‘Index of Ex-
hibits.’’ Division sheets must be tabbed
and numbered consecutively commenc-
ing with number one, in whole Arabic
numbers (no letters, decimals, or frac-
tions), and continuously from each file
to the next so that the complete appeal
file will consist of one set of consecu-
tively numbered appeal file exhibits. In
addition, the pages within the exhibit
shall be numbered consecutively unless
the exhibit already is paginated in a
logical manner. Consecutive pagina-
tion of the entire file is not required.

(c) Arrangement of documents. (1) The
first (top) document in the appeal file
must be the ‘‘Index of Exhibits.’’ The
index must list, opposite each exhibit
number, the date and a brief descrip-
tion of the document and must indicate
which exhibits, if any, have been filed
with the Board but not served on the
other party because of their length or
bulk. The exhibits must be arranged in
chronological order, earliest document

first (as exhibit 1), and be separated by
tabs for identification. For example:

Exhibit Date

Copy of basic contract, including ref-
erenced terms and conditions and
any amendments ............................ 1 5/20/88

Notice of award. ................................. 2 5/20/88
Notice to proceed and facsimile of

Post Office receipt .......................... 3 6/5/88
Contractor’s request for final decision

or other documents of claim in re-
sponse to which the decision was
issued ............................................. 4 8/5/88

Contracting officer’s final decision let-
ter applicable to the dispute and
facsimile of Post Office receipt ...... 5 8/25/88

Notice of Appeal with attachment, if
any. ................................................. 6 9/10/88

Board of Contract Appeals acknowl-
edgement of contractor’s Notice of
Appeal ............................................ 7 9/15/88

(2) In addition to the exhibits listed
in (c)(1) of this section, other pertinent
exhibits, such as the following, should
be included and exhibited as applicable,
in chronological order:

(i) Copy of the repurchase contract,
including referenced terms and condi-
tions.

(ii) Copies of specifications/drawings
applicable to the dispute.

(iii) Copy of the abstract of offers and
list of all offerors solicited for the re-
purchase contract.

(iv) Copy of letter of assessment, in-
cluding worksheet showing calcula-
tion of excess costs and/or other dam-
ages including administrative costs.

(v) Copies of defaulted purchase/de-
livery orders.

(vi) Copies of purchase/delivery or-
ders issued under the repurchase con-
tract.

(vii) Proof of payment and a detailed
disbursement listing, annotated and
certified, if applicable.

NOTE: The information and documents
needed must be obtained from the appro-
priate GSA finance office. The finance infor-
mation will include a detailed disbursement
listing, annotated with the check number
and date, and the amount applicable to the
repurchase order if different from the check
amount. The disbursement listing will be
certified by an appropriate finance division
official whose title and date of signature will
also be shown.

(viii) Evidence of certification of the
claim or claims, as applicable.
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(ix) All other correspondence be-
tween the Government and the con-
tractor relevant to the appeal.

(x) All documents and other physical
evidence on which the contracting offi-
cer relied in making a decision.

[54 FR 26543, June 23, 1989, as amended at 59
FR 22520, May 2, 1994]

533.7103–2 Transmittal of the appeal
file.

(a) The original and two copies of the
appeal file must be forwarded to the
AGC by a transmittal letter from the
contracting director. The appeal file
must be accompanied by the contract-
ing officer’s detailed statement of facts
in a memorandum of position as a sepa-
rate document which must be con-
curred in by assigned counsel who will
also prepare and attach a statement of
legal position. In addition, a list of rec-
ommended witnesses and the Govern-
ment’s estimate (when appropriate) of
the amount of any claim in the event
of an adverse decision must be pre-
pared. A point of contact must be given
to the AGC; name of individual, posi-
tion, title, and telephone number.

(b) The contracting officer shall re-
tain one copy of the appeal file.

(c) After reviewing the appeal file for
adequacy, the trial attorney in the Of-
fice of General Counsel will transmit
the appeal file to the Board and serve a
copy of the appeal file upon appellant.

533.7104 The contracting officer’s
memorandum of position.

The memorandum of position is a
chronological summary of the actions
leading to the dispute and a rationale
of the contracting officer’s actions for
the information of the trial attorney.
The memorandum of position is sub-
mitted to the AGC simultaneously
with the appeal file, but as a separate
document; i.e., it will not be included
as part of the appeal file or included in
the index. Although no particular form
is prescribed, the statement must iden-
tify the contract, state the nature of
the contractor’s claim, cite pertinent
portions of the contract, state the con-
tracting officer’s decision with cita-
tions to pertinent contract provisions
and a supporting explanation, and set
out any new facts which may have de-
veloped since the decision was made.

The contracting officer shall sign the
memorandum of position.

533.7105 Procedure following decision
of the GSA Board of Contract Ap-
peals.

(a) Decisions of the Board will be
promptly implemented. However, it
must be recognized that the contractor
may decide to appeal a Board decision
in the United States Court of Appeals
for the Federal Circuit. It is also pos-
sible for either party to file a motion
for reconsideration by the Board with-
in 30 calendar days from the date of the
receipt of a copy of the Board decision.
If further appeal of a decision or a mo-
tion for reconsideration of a decision is
contemplated, the implementation of
the decision may be postponed; if the
issue is over quantum, however, consid-
eration should be made to making pay-
ment of the undisputed amount to min-
imize interest to be paid the contrac-
tor.

(b) The contracting officer need not
take any further action (other than ad-
ministrative) if the Board affirms the
contracting officer’s original decision,
provided a recovery of costs is not due
from the contractor. Where a recovery
is due, collection must be initiated by
the contracting officer either by (1) a
contract amendment adjusting the con-
tract price or (2) a written demand for
immediate payment, as appropriate.
(In excess cost cases, Office of Finance
will normally pursue the necessary col-
lection.) Any written demand must in-
struct the contractor to make payment
to the General Services Administration
and address it to the appropriate GSA
finance office. A copy of any written
demand must be provided to the appro-
priate GSA finance office for informa-
tion and followup.

(c) In appeals brought under the dis-
putes clause of the contract, when the
Board does not uphold the contracting
officer’s original decision and the
Board’s decision provides for payment
in favor of the contractor, the con-
tracting officer shall prepare a supple-
mental agreement with concurrence of
assigned counsel. The supplemental
agreement will ensure against further
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litigation of the same dispute. The con-
tracting officer shall forward the rec-
ommendation for payment to the ap-
propriate finance office with the origi-
nal of the supplemental agreement and
a copy of the Board’s decision.

(d) In appeals brought under the Con-
tract Disputes Act of 1978, when the
Board does not uphold the contracting
officer’s original decision and the
Board’s decision awards the contractor
an amount of money, and the AGC in-
forms the contracting officer that the

Government will not move for recon-
sideration of the Board’s decision or
appeal it to the United States Court of
Appeals for the Federal Circuit, the
contracting officer must complete the
Certificate of Finality attached to the
copy of the Board’s decision and return
it to the Board. The Board will forward
the Certificate of Finality, completed
by both parties, and a certified copy of
its decision to the United States Gen-
eral Accounting Office to be certified
for payment to the contractor.
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