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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 328—BONDS AND
INSURANCE

Subpart 328.3—Insurance

Sec.
328.301 Policy.
328.311 Solicitation provision and contract

clause on liability insurance under cost-
reimbursement contracts.

328.311–2 Contract clause.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 56 FR 58316, Nov. 19, 1991, unless
otherwise noted.

Subpart 328.3—Insurance

328.301 Policy.

(a) It is the policy of this Department
to limit the Government’s reimburse-
ment of its contractors’ liability to
third persons for claims not covered by
insurance in cost-reimbursement con-
tracts to the Limitation of Funds or
Limitation of Cost clause of the con-
tract.

(b) In addition to the limitations in
paragraph (a) of this section, the
amount of the Government’s reim-
bursement will be limited to final judg-
ments or settlements approved in writ-
ing by the Government.

328.311 Solicitation provision and con-
tract clause on liability insurance
under cost-reimbursement con-
tracts.

328.311–2 Contract clause.

(a) The contracting officer shall in-
sert the clause at 352.228–7, Insurance—
Liability to Third Persons, in all solici-
tations and resulting cost-reimburse-
ment contracts, in lieu of the clause at
FAR 52.228–7.

PART 330—COST ACCOUNTING
STANDARDS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 330.2—CAS Program
Requirements

330.201–5 Waiver.
(c) The requirements of FAR 30.201–5

shall be exercised by the Director, Of-
fice of Acquisition and Grants Manage-
ment (DOAGM). Requests for waivers
shall be forwarded through normal ac-
quisition channels to the DOAGM.

[54 FR 24344, June 7, 1989]

PART 332—CONTRACT FINANCING

Subpart 332.4—Advance Payments

Sec.
332.402 General.
332.403 Applicability.
332.406 Letters of credit.
332.407 Interest.
332.409 Contracting officer action.
332.409–1 Recommendation for approval.

Subpart 332.5—Progress Payments Based
on Costs

332.501 General.
332.501–2 Unusual progress payments.

Subpart 332.7—Contract Funding

332.702 Policy.
332.703 Contract funding requirements.
332.703–1 General.
332.704 Limitation of cost or funds.
332.705 Contract clauses.
332.705–2 Clauses for limitation of costs or

funds.

Subpart 332.9—Prompt Payment

Sec.
332.902 Definitions.
332.905 Invoice payments.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14018, Apr. 9, 1984, unless
otherwise noted.

Subpart 332.4—Advance
Payments

332.402 General.
(e) The determination that the mak-

ing of an advance payment is in the
public interest (See FAR
32.402(c)(1)(iii)(A)) shall be made by the
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respective principal official responsible
for acquisition (PORA).

[52 FR 27560, July 22, 1987, as amended at 55
FR 42197, Oct. 18, 1990]

332.403 Applicability.
All contracts for research work with

educational institutions located in the
United States shall provide for financ-
ing by use of advance payments, in rea-
sonable amounts, unless otherwise pro-
hibited by law.

332.406 Letters of credit.
(c)(1) A blanket determination and

findings authorizing interest free ad-
vance payments under a single letter of
credit has been executed and remains
in effect for each of the nonprofit orga-
nizations listed in Attachment I ‘‘Sin-
gle Letter of Credit Recipients and
Central Point Addressees.’’ These de-
terminations and findings are applica-
ble to all existing and future contracts
entered into by the Department, its op-
erating divisions, OS staff offices, and
regional offices. All contracts with the
listed organizations which require ad-
vance payments (whether under section
305 of the Federal Property and Admin-
istrative Services Act of 1949, as
amended, or other statutory authority)
shall provide for payment to be made
under the appropriate letter of credit.
The clause set forth in 352.232–73 shall
be included in all such contracts and
the cognizant fiscal office shall be ap-
prised of its inclusion.

(2) In those instances where it is
practical and feasible to finance an ad-
vance payment under a letter of credit
other than one which is incorporated
under a single letter of credit described
in paragraph (c)(1) above, a determina-
tion and findings shall be executed by
the PORA if the cited authority is to
be section 305 of the Federal Property
and Administrative Services Act. In
cases where an authority other than
section 305 is to be used, a determina-
tion and findings shall be submitted to
the appropriate official authorized by
the cited statute to approve the ad-
vance payment.

(3) The Treasury Department’s letter
of credit method of financing advance
payments shall be employed, whenever
feasible. Department-wide blanket let-
ters of credit, which apply to the fi-

nancing of research contracts and
grants between the institution and all
activities of the Department, shall be
utilized to the maximum extent prac-
ticable. Where a particular educational
institution is supported by research
contracts and grants with only one op-
erating division of the Department, a
single letter of credit, applicable to all
research contracts and grants between
the institution and that operating divi-
sion may be employed.

[49 FR 14018, Apr. 9, 1984, as amended at 50
FR 23133, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 51 FR 44294, Dec. 9, 1986; 55 FR 42197,
Oct. 18, 1990]

332.407 Interest.

(d) The PORA is authorized to make
the determinations in FAR 32.407(d)
and as follows. In addition to the inter-
est-free advance payments for the
types of contracts listed in FAR
32.407(d), advance payments without in-
terest may be approved for nonprofit
contracts which are without fee with
educational institutions and other non-
profit organizations, whether public or
private, which are for the performance
of work involving health services, edu-
cational programs, or social service
programs, including, but not limited
to, programs such as:

(1) Community health representative
services for an Indian Tribe or Band;

(2) Narcotic addict rehabilitative
services;

(3) Comprehensive health care service
program for Model Neighborhood pro-
grams;

(4) Planning and development of
health maintenance organizations;

(5) Dissemination of information de-
rived from educational research;

(6) Surveys or demonstrations in the
field of education;

(7) Producing or distributing edu-
cational media for handicapped persons
including captioned films for the deaf;

(8) Operation of language or area cen-
ters;

(9) Conduct of biomedical research
and support services;

(10) Research surveys or demonstra-
tions involving the training and place-
ment of health manpower and health
professionals, and dissemination of re-
lated information; and
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(11) Surveys or demonstrations in the
field of social service.

[49 FR 14018, Apr. 9, 1984, as amended at 51
FR 44294, Dec. 9, 1986; 52 FR 27560, July 22,
1987; 55 FR 42197, Oct. 18, 1990]

332.409 Contracting officer action.

332.409–1 Recommendation for ap-
proval.

The information in FAR 32.409–1 (or
FAR 32.409–2) shall be transmitted to
the PORA in the form of a briefing
memorandum.

[49 FR 14018, Apr. 9, 1984, as amended at 51
FR 44294, Dec. 9, 1986; 52 FR 27560, July 22,
1987; 55 FR 42197, Oct. 18, 1990]

Subpart 332.5—Progress Payments
Based on Costs

332.501 General.

[51 FR 44294, Dec. 9, 1986]

332.501–2 Unusual progress payments.
(a)(3) The approval of an unusual

progress payment shall be made by the
appropriate principal official respon-
sible for acquisition (PORA).

[51 FR 44294, Dec. 9, 1986, as amended at 52
FR 27560, July 22, 1987; 55 FR 42197, Oct. 18,
1990]

Subpart 332.7—Contract Funding

332.702 Policy.
An incrementally funded contract is

a contract in which the total work ef-
fort is to be performed over multiple
time periods and funds are allotted to
cover discernible phases or increments
of performance.

(a) Incremental funding may be ap-
plied to cost-reimbursement type con-
tracts for the acquisition of research
and development and other types of
nonpersonal, nonseverable services. It
shall not be applied to contracts for
construction services, architect-engi-
neer services, or severable services. In-
cremental funding allows nonseverable
cost-reimbursement contracts, awarded
for more than one year, to be funded
from succeeding fiscal years.

(b) It is departmental policy that
contracts for projects of multiple year
duration be fully funded, whenever pos-

sible, to cover the entire project. How-
ever, incrementally funded contracts
may be used when:

(1) A project, which is part of an ap-
proved program, is anticipated to be of
multiple year duration, but funds are
not currently available to cover the en-
tire project;

(2) The project represents a valid
need of the fiscal year in which the
contract is awarded and of the succeed-
ing fiscal years of the project’s dura-
tion, during which additional funds
may be obligated by increasing the al-
lotment to the contract;

(3) The project is so significant to the
approved program that there is reason-
able assurance that it will command a
high priority for proposed appropria-
tions to cover the entire multiple year
duration; and

(4) The statement of work is specific
and is defined by separate phases or in-
crements so that, at the completion of
each, progress can be effectively meas-
ured.

[49 FR 14018, Apr. 9, 1984, as amended at 57
FR 35473, Aug. 10, 1992]

332.703 Contract funding require-
ments.

332.703–1 General.
(b) The following general guidelines

are applicable to incrementally funded
contracts:

(1) The estimated total cost of the
project (all planned phases or incre-
ments) is to be taken into consider-
ation when determining the require-
ments which must be met before enter-
ing into the contract; i.e., justification
for noncompetitive acquisition, ap-
proval of award, etc.

(2) The RFP and resultant contract
are to include a statement of work
which describes the total project cover-
ing the proposed multiple year period
of performance and indicating time-
tables consistent with planned phases
or increments and corresponding allot-
ments of funds.

(3) Offerors will be expected to re-
spond to RFPs with technical and cost
proposals for the entire project indicat-
ing distinct break-outs of the planned
phases or increments.

(4) Negotiations will be conducted
based upon the total project, including
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all planned phases or increments, and
the multiple year period of perform-
ance.

(5) Sufficient funds must be obligated
under the basic contract to cover no
less than the first year of performance,
unless the contracting officer deter-
mines it is advantageous to the Gov-
ernment to fund the contract for a less-
er period. In that event, the contract-
ing officer shall ensure that the obli-
gated funds are sufficient to cover a
complete phase or increment of per-
formance representing a material and
measurable part of the total project,
and the contract period shall be re-
duced accordingly.

(6) Because of the magnitude of the
scope of work and multiple year period
of performance under an incrementally
funded contract, there is a critical need
for careful program planning. Program
planning must provide for appropriate
surveillance of the contractor’s per-
formance and adequate controls to en-
sure that projected funding will not
impinge on the program office’s ability
to support, within anticipated appro-
priations, other equally important con-
tract or grant programs.

(7) An incrementally funded contract
must contain precise requirements for
progress reports to enable the project
officer to effectively monitor the con-
tract. The project officer should be re-
quired to prepare periodic performance
evaluation reports to facilitate the pro-
gram office’s ultimate decision to allot
additional funds under the contract.

332.704 Limitation of cost or funds.

For detailed instruction regarding
administrative actions in connection
with anticipated cost overruns, see
subpart 342.71.

332.705 Contract clauses.

332.705–2 Clauses for limitation of
costs or funds.

(c) (1) When using the Limitation of
Funds clause (FAR 52.232–22) in the so-
licitation and resultant incrementally
funded contract, the contracting offi-
cer shall insert the following legend be-
tween the clause title and the clause
text:

(This clause supersedes the Limitation of
Cost clause found in the General Provisions
of this contract.)

(2) The contracting officer shall also
include a clause reading substantially
as that shown in 352.232–74 in the Spe-
cial Provisions of the resultant incre-
mentally funded contract.

(3) The request for proposals must in-
form prospective offerors of the De-
partment’s intention to enter into an
incrementally funded contract. There-
fore, the contracting officer shall in-
clude the provision at 352.232–75 in the
request for proposals whenever the use
of incremental funding is con-
templated.

Subpart 332.9—Prompt Payment

332.902 Definitions.
Fiscal office means the office respon-

sible for: (a) Determining whether in-
terest penalties are due a contractor
and, if so, the amount, (b) determining
whether an invoice offers a financially
advantageous discount, (c) maintaining
records for and submission of prompt
payment reports to the Deputy Assist-
ant Secretary, Finance (DASF), ASMB,
OS, and (d) processing payments to the
Treasury Department to allow for pay-
ment to a contractor when due. The
fiscal office shall fulfill the roles of the
‘‘designated billing office’’ and the
‘‘designated payment office.’’

[53 FR 43208, Oct. 26, 1988]

332.905 Invoice payments.
(a)(1)(ii), (b)(4), (c)(5). In most in-

stances, the contracting officer will use
the seven (7) day constructive accept-
ance period (specified in paragraph
(a)(6)(i) of the Prompt Payment clause
at FAR 52.232–25, paragraph (a)(5)(i) of
the Prompt Payment clause at FAR
52.232–26, and paragraph (a)(4)(i) of the
Prompt Payment clause at FAR 52.232.–
27) for solicitations and resultant con-
tracts as the basis for the fiscal office’s
computation of interest penalties.
However, where the contracting officer
extends the constructive acceptance
period, under the conditions described
in FAR 32.905, the extension shall be
coordinated with the fiscal office. A
constructive acceptance period of less
than seven (7) days is not authorized.
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(j) When the contracting officer mis-
takenly receives an invoice first, or is
specified in the contract as the first re-
cipient of the invoice, and the contract
requires payment with thirty (30) days
from receipt of a ‘‘proper invoice’’ (as
defined by FAR 32.902), the contracting
officer shall review the invoice to de-
termine whether or not it is proper;
and, if so, shall approve the invoice and
submit it to the fiscal office within six-
teen (16) days from the date of receipt.
When the contracting officer is the
first recipient of the invoice and the
contract establishes a payment due
date of more than thirty (30) days after
receipt, the contracting officer shall
review, approve, and submit the ‘‘prop-
er invoice’’ to the fiscal office at least
fourteen (14) days prior to the payment
due date (unless the contracting officer
and fiscal office agree, prior to con-
tract award, to a longer period).

[54 FR 43966, Oct. 30, 1989]

PART 333—PROTESTS, DISPUTES,
AND APPEALS

Subpart 333.1—Protests

Sec.
333.101 Definitions.
333.102 General.
333.103 Protests to the agency.
333.104 Protests to GAO.
333.105 Protests to GSBCA.
333.106 Solicitation provision and contract

clause.

Subpart 333.2—Disputes and Appeals

333.203 Applicability.
333.209 Suspected fraudulent claims.
333.210 Contracting officer’s authority.
333.211 Contracting officer’s decision.
333.212 Contracting officer’s duties upon ap-

peal.
333.212–70 Formats.
333.213 Obligation to continue performance.
333.214 Contract clause.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 333.1—Protests

SOURCE: 50 FR 23133, May 31, 1985, unless
otherwise noted.

333.101 Definitions.
Filed, as used in this subpart, means

receipt in the contracting office, the
immediate Office of the Secretary, the

General Accounting Office (GAO), or
the General Services Board of Contract
Appeals (GSBCA), as the case may be.

333.102 General.
(a) Contracting officers shall con-

sider all protests or objections regard-
ing the award of a contract, whether
submitted before or after award, pro-
vided the protests are filed in a timely
manner and are submitted by inter-
ested parties. To be considered timely,
protests based on alleged improprieties
in any type of solicitation which are
apparent before bid opening or the clos-
ing date for receipt of proposals shall
be filed prior to bid opening or the clos-
ing date for receipt of proposals. In the
case of negotiated acquisitions, alleged
improprieties which do not exist in ini-
tial solicitations, but which are subse-
quently incorporated by amendment,
must be protested not later than the
next closing date for receipt of propos-
als following the incorporation. In
other cases, protests shall be filed not
later than ten (10) Federal Government
working days after the basis for protest
is known or should have been known,
whichever is earlier. Provided a timely
protest has been filed initially with the
contracting officer, any subsequent
protest to the Secretary or GAO filed
within ten (10) Federal Government
working days of notification of adverse
action will be considered. Written con-
firmation of all oral protests shall be
requested from protestants and must
be timely filed.

(d)(1) Office of Acquisition and
Grants Management (OAGM) has been
designated as the headquarters office
to serve as the liaison for protests
lodged with GAO. Within OAGM, the
Departmental Protest Control Officer
(DPCO) has been designated as the in-
dividual to be contacted by GAO.

(2) The Office of General Counsel—
Business and Administrative Law Divi-
sion (OGC–BAL) has been designated to
serve as the liaison for protests lodged
with the GSBCA.

(3) Each contracting activity shall
designate a protest control officer to
serve as an advisor to the contracting
officer and to monitor protests from
the time of initial notification until
the protest has been resolved. The pro-
test control officer should be a senior
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