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or stopped any time; would normally
be funded and performed within a fiscal
year; and are not services integral to
the creation of an end product. An ex-
ample is janitorial services);

(2) The base performance period is
twelve months, begins in the current
fiscal year, and crosses into the next
fiscal year; and,

(3) Full funding for twelve months is
available in the current year.

(b) If the acquisition involves more
than one source of funds, the contract
shall be priced to identify the source of
funds (by allotment) with the relevant
portion of the total supplies or serv-
ices. For current Department con-
tracts, bilateral modifications are au-
thorized where necessary to convert to
a performance period that crosses fis-
cal years, as long as the requisite fund-
ing is available as described in para-
graph (a), and provided that the total
contract length does not increase.

(c) Use of this authority shall be doc-
umented in the contract file and be in-
cluded as part of the Advance Acquisi-
tion Plan and Price Negotiation Memo-
randum. If neither document is rel-
evant to the acquisition, the contract-
ing officer shall prepare a written doc-
ument to the file indicating compli-
ance with this subsection.

(d) For acquisitions conducted by
overseas posts that are funded by an-
other agency, the contracting officer
shall ensure that funding for the full
twelve-month period is available at
time of award if the authority in 22
U.S.C. 2696(e) will be used.

[59 FR 66764, Dec. 28, 1994]

Subpart 632.8—Assignment of
Claims

632.803 Policies.

(b) The assignment of claims shall be
prohibited for all personal services con-
tracts. The assignment of claims shall
also be prohibited for all contracts
awarded and performed overseas, un-
less approval is received from the Pro-
curement Executive.

[59 FR 66764, Dec. 28, 1994]

Subpart 632.9—Prompt Payment

632.903 Policy.

The authority to make the deter-
mination prescribed in FAR 32.903 is
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity. Before making a determination
concerning early invoice and contract
financing payments, the head of the
contracting activity shall consult with
the Office of Fiscal Operations direc-
tor, or designee.

[55 FR 5775, Feb. 16, 1990]

632.908 Contract clauses.

(a) The contracting officer may in-
sert a clause substantially the same as
the clause at 652.232–70, Payment
Schedule and Invoice Submission
(Fixed-Price), in fixed-price type solici-
tations and contracts.

(b) The contracting officer may in-
sert a clause substantially the same as
the clause at 652.232–71, Voucher Sub-
mission (cost-Reimbursement), in cost-
reimbursement type solicitations and
contracts.

[59 FR 66764, Dec. 28, 1994]
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Subpart 633.1—Protests
633.102 General.

All communications relative to pro-
tests filed with the General Accounting
Office (GAO) or the General Services
Administration Board of Contract Ap-
peals (GSBCA) shall be coordinated
with the Office of the Legal Adviser.

633.103 Protests to the agency.
For protests filed with the Depart-

ment and received before award, the
contracting office shall obtain the ad-
vice of the Office of the Legal Adviser
before making the determination pre-
scribed in FAR 33.103(a).

633.104 Protests to GAO.
(a) General. (1) Upon being tele-

phonically advised by the GAO of the
receipt of a protest, before or after
award, the Office of the Legal Adviser
shall inform the appropriate head of
the contracting activity, who shall im-
mediately notify the contracting offi-
cer. For protests concerning ADP ac-
quisitions, the Office of the Legal Ad-
viser shall also inform the Deputy As-
sistant Secretary for Information Man-
agement. After receiving a copy of the
protest from GAO and its request for
an administrative report, the Office of
the Legal Adviser shall promptly pro-
vide the same to the head of the con-
tracting activity involved, who shall
promptly provide a copy to the con-
tracting officer and request a written
report in conformance with FAR
33.104(a)(2).

(2) In addition to the requirements in
FAR 33.104(a)(2), the report responsive
to the protest shall be appropriately ti-
tled and dated, shall cite the GAO file
number, and shall be prepared and
signed by the contracting officer. The
contracting officer shall prepare the
report with the assistance of the Office
of the Legal Adviser. If appropriate,
the report shall contain a statement
regarding any urgency for the acquisi-
tion and the extent to which a delay in
award may result in significant per-
formance difficulties or additional ex-
pense to the Government. If award is
not urgent, the report shall include an
estimate of the length of time an
award may be delayed without signifi-
cant expense or difficulty in perform-

ance. The head of the contracting ac-
tivity shall submit to the Office of the
Legal Adviser an original and two com-
plete copies of the contracting officer’s
report. The contracting officer shall
provide one complete copy to each in-
terested party who responded to GAO,
to the contracting officer, or to the Of-
fice of the Legal Adviser pursuant to
the notification prescribed in para-
graph (a)(3) below. In submitting the
report to GAO, the Office of the Legal
Adviser shall identify all parties to
whom the report has been furnished.

(3) As prescribed in FAR 33.104(a)(3)
and 4 CFR 21.3, the contracting officer
shall promptly notify all interested
parties, including offerors (or the con-
tractor if the protest is after award) in-
volved in or affected by the protest,
that a protest has been filed with the
GAO and the basis for the protest. The
contracting officer shall place a writ-
ten record of such notifications in the
contract file. The contracting officer
shall promptly transmit by letter a
copy of the protest to all interested
parties previously notified and include
a statement requiring furnishing of
views and information directly to the
GAO. The contracting officer shall send
copies of such cover letters concur-
rently to the Office of the Legal Ad-
viser. Cover letters shall contain a
specified period of time for submission
of comments, in accordance with FAR
33.104(a)(3), and include instructions
that any comments submitted to the
GAO should also be submitted simulta-
neously to the contracting officer and
the Office of the Legal Adviser. Mate-
rials submitted by the protester may
be withheld from interested parties in
accordance with 4 CFR 21.3(b).

(4) All DOS personnel shall handle
protests on a priority basis. If the spe-
cific circumstances of the protest re-
quire a longer period than allowed
under FAR 33.104(a)(3), the head of the
contracting activity shall immediately
notify the Office of the Legal Adviser,
which shall prepare a written request
for extension of the period in accord-
ance with 4 CFR 21.3(d). The head of
the contracting activity shall deliver
the protest report to the Office of the
Legal Adviser within 15 work days
from the date of telephonic notifica-
tion by the Office of the Legal Adviser.
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For reports involving use of the 10
work day express option provided at
FAR 33.104(a)(4), the Office of the Legal
Adviser shall establish the report deliv-
ery date after consultation with the
head of the contracting activity.

(b) Protests before award. If a protest
before award has been filed with GAO
and the contracting officer determines
in writing that it is necessary to make
award under the circumstances pre-
scribed in FAR 33.104(b)(1), the con-
tracting officer shall first obtain ad-
vice from the Office of the legal Ad-
viser. The contracting officer shall sub-
mit the written determination to the
head of the contracting activity for ap-
proval.

(f) Notice to GAO. The authority to
submit the report prescribed in FAR
33.104(f) is delegated, without power of
redelegation, to the head of the con-
tracting activity. The report shall be
submitted to the Comptroller General
through the Office of the Legal Ad-
viser.

[53 FR 26173, July 11, 1988, as amended at 59
FR 66764, Dec. 28, 1994]

633.105 Protests to GSBCA.
(a) Upon receipt of a copy of a protest

to GSBCA, the contracting officer or
the official designated in the solicita-
tion shall immediately notify the Of-
fice of the Legal Adviser and the Dep-
uty Assistant Secretary for Informa-
tion Management. The contracting of-
ficer is responsible for compliance with
the requirements in FAR 33.105(a)(2).
The contracting officer shall include in
the contract file a record of such noti-
fications to all parties and related cor-
respondence with GSBCA. The con-
tracting officer shall provide to the Of-
fice of the Legal Adviser a copy of the
list of interested parties notified, si-
multaneously with submission of the
list to the GSBCA.

(b) The contracting officer shall sub-
mit to the Office of the Legal Adviser
an original and two copies of the pro-
test file, documented in conformance
with FAR 33.105(b), within 8 work days
after the filing of a protest. The con-
tracting officer also shall provide a
complete copy of the file to the pro-
tester and all other interested parties
within 10 work days after filing of the
protest. The protest file shall be orga-

nized to comply with the requirements
of Rule 4(b) of the GSBCA Rules of Pro-
cedure (48 CFR Ch. 61). The Office of
the Legal Adviser shall then submit
the file to the GSBCA within 10 work
days after filing of the protest.

(c) The Office of the Legal Adviser
shall represent the contracting officer
at any hearing on suspension of the
agency’s delegation of procurement au-
thority or at any hearing on the merits
of the protest. The Office of the Legal
Adviser shall notify the contracting of-
ficer and the Deputy Assistant Sec-
retary for Information Management of
the results of any hearing.

(d) The authority to execute the de-
termination and findings (D&F) pre-
scribed in FAR 33.105(d)(2) is delegated,
without power of redelegation, to the
head of the contracting activity.

[53 FR 26173, July 11, 1988, as amended at 59
FR 66764, Dec. 28, 1994]

Subpart 633.2—Disputes and
Appeals

633.203 Applicability.
The Procurement Executive is the

agency head for the purposes of FAR
33.203(b).

633.211 Contracting officer’s decision.
(a) In the second sentence of FAR

33.211(a)(4)(v), contracting officers shall
replace ‘‘the Board of Contract Ap-
peals’’ with ‘‘Armed Services Board of
Contract Appeals, Skyline 6, 5109 Lees-
burg Pike, Falls Church, VA 22041.’’

(b) Prior to issuing a contracting of-
ficer’s final decision, the contracting
officer shall obtain assistance, as ap-
propriate, from the Office of the Legal
Adviser.

633.214–70 Alternative dispute resolu-
tion.

(a) Policy. The Department’s goal is
to resolve contract disputes before the
issuance of a contracting officer’s final
decision under the Contract Disputes
Act. Contracting officers shall consider
all possible means of reaching a nego-
tiated settlement, consistent with the
Government’s best interests, before
issuing a final decision on a contractor
claim under the process outlined in
FAR 33.206 through 33.211.
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(b) When to use ADR. (1) Factors favor-
ing ADR. Contracting officers should
consider using ADR in those cases
where:

(i) Only facts are in dispute;
(ii) The facts are clearly not favor-

able to the Government;
(iii) The anticipated costs (in time

and money) are less than the antici-
pated costs of litigation;

(iv) Settlement attempts have
reached an impasse;

(v) ADR techniques have been used
successfully in similar situations;

(vi) There is a need for independent
expert analysis; or,

(vii) The claim has merit but its
value is overstated.

(2) Factors disfavoring ADR. The fol-
lowing circumstances do not favor use
of ADR:

(i) Cases involving disputes con-
trolled by clear legal precedent, mak-
ing compromise difficult;

(ii) The resolution will have a signifi-
cant impact on other pending cases or
on the future conduct of Department
business;

(iii) The dispute is primarily over
issues of law;

(iv) A decision of precedential value
is needed;

(v) A significant policy question is
involved;

(vi) A full public record of the pro-
ceeding is important;

(vii) The outcome could significantly
involve persons who are not parties to
the contract;

(viii) The costs of pursuing an ADR
procedure (in time and money) exceed
the cost of litigation;

(ix) The nature of the case may cause
ADR to be used merely for delay or dis-
covery; or,

(x) The case involves criminal viola-
tions.

(3) Initial action. Immediately upon
receipt of a claim, the contracting offi-
cer shall send a letter acknowledging
receipt of the claim and soliciting the
contractor’s views on submitting this
claim for ADR. In every dispute, the
first step toward resolution shall be
unassisted negotiations, in which the
parties try to work out the disagree-
ment among themselves. If this fails,
before issuing a final decision, the con-
tracting officer shall consult first with

the head of the contracting activity,
and contact the Office of the Legal Ad-
viser and A/OPE to determine whether
the disagreement appears susceptible
to resolution by ADR. Consideration
shall be given to pursuing additional
fact-finding or designating a neutral
expert in the disputed issue to provide
an advisory opinion.

(c) Methods of ADR. If the initial ac-
tion to resolve the dispute fails, and
the contracting officer issues a final
decision which is appealed, ADR may
still be feasible. The ASBCA issues a
notice regarding ADR to all contrac-
tors who file appeals under the Con-
tract Disputes Act. This notice de-
scribes the following ADR techniques,
which contracting officers are urged to
discuss with contractors at any time:

(1) Settlement judge. A settlement
judge is either an administrative judge
or hearing examiner who is appointed
by the parties in dispute for the pur-
pose of facilitating settlement. The
agenda is flexible and based on the spe-
cifics of the individual dispute. By
holding a frank, in-depth discussion of
the strengths and weaknesses of each
party’s position, the settlement judge
may be able to foster a settlement of
the dispute. The settlement judge may
meet with the parties jointly or indi-
vidually, and the settlement judge’s
recommendations are not binding.
Typically, the settlement judge’s opin-
ions, based on his or her experience in
handling prior disputes, will help the
parties realize whether their argu-
ments have merit or not.

(2) Minitrial. A minitrial is not an ac-
tual trial but rather a flexible, expe-
dited, but structured procedure in
which each party presents an abbre-
viated version of its position both to a
neutral advisor (who may be appointed
by the ASBCA) and to principals of the
parties who have full contractual au-
thority to conclude a settlement. The
parties mutually decide on the form of
presentation without regard to tradi-
tional judicial proceedings or rules of
evidence. An advance agreement by the
parties specifies the procedure to be
followed in making presentations, as
well as the role of the neutral advisor.
Upon conclusion of the presentations,
settlement negotiations are conducted.
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The neutral advisor may assist the par-
ties in negotiating settlement, includ-
ing making non-binding recommenda-
tions.

(3) Summary trial with binding decision.
A summary trial with binding decision
is a procedure in which the scheduling
of an appeal is expedited and the par-
ties try their appeal informally before
an administrative judge or panel of
judges. The length of the trial and the
time for presentation and decision are
tailored to the needs of the particular
case. Trial procedures and rules appli-
cable to appeals are modified or elimi-
nated to expedite resolution of the ap-
peal. The parties must agree, however,
that all decisions, rulings, and orders
by the judge(s) are final, conclusive,
and not appealable, and may not be set
aside, except for fraud. A summary
‘‘bench’’ decision is issued at the con-
clusion of the trial or a summary writ-
ten decision will be issued within ten
(10) days of either the trial’s conclusion
or receipt of a trial transcript.

(4) Mediation. Mediation is a process
in which a neutral and impartial third
party assists the Government and the
contractor in conflict to negotiate an
acceptable settlement of contested
issues. The mediator is jointly selected
and is asked by the disputing parties to
assist them to reach a voluntary agree-
ment. The mediator has no decision-
making authority and cannot impose a
decision. Mediation assistance involves
working with the parties to improve
their communications, clarify or inter-
pret data, identify key issues to be dis-
cussed, design an effective negotiation
process, generate settlement options,
or help to identify or formulate areas
of agreement. Additional information
is available in Army Corps of Engineers
IWR Pamphlet 91–ADR–P–3, Mediation,
September 1991; and Administrative
Conference of the U.S., Mediation: A
Primer for Federal Agencies, available
from A/OPE.

(5) Arbitration. Non-binding arbitra-
tion is a process in which a dispute is
jointly submitted by the Government
and a contractor to an impartial and
neutral person or panel who provides a
written, non-binding opinion used as a
guide for negotiations toward a settle-
ment. Although the Administrative
Dispute Resolution Act of 1990 (Pub. L.

101–552) allows agencies to use binding
arbitration, the law provides that the
agency head may vacate any arbitra-
tion award within 30 days after it is
served on all parties. For this reason,
non-binding arbitration is preferable.
Additional information is available in
Army Corps of Engineers IWR Pam-
phlet 91–ADR–P–2, Non-Binding Arbi-
tration, September 1990, available from
A/OPE.

(6) Partnering. Partnering involves an
agreement in principle to share the
risks involved in completing a project,
and to establish and promote a part-
nership environment. Partnering itself
is not a contractual agreement and it
does not create any legally enforceable
rights, but instead partnering seeks to
create a new cooperative attitude in
completing Government contracts. The
three basic steps in partnering are:

(i) Establish the new relationship
through personal contact among the
principals for the Government and the
contractor before the work begins;

(ii) Prepare a joint statement of
goals establishing common objectives
in specific detail for reaching the
goals; and,

(iii) Identify specific dispute preven-
tion processes designed to head off
problems, evaluate performance, and
promote cooperation. Additional infor-
mation is available in Army Corps of
Engineers IWR Pamphlet 91–ADR–P–4,
Partnering, December 1991, available
from A/OPE.

(d) ADR procedures. The ADR method
shall be selected voluntarily by both
the Government and the contractor.
Both parties shall agree on the proce-
dures to be followed, including the
agenda and amount of time allowed for
each party to present its case. The par-
ties may choose not to have a written
transcript or hearing on the record, as
this might inhibit settlement. Also,
the decision rendered, if any, should
not be considered to establish any
precedent for future litigation unless
the parties agree otherwise. In cases
where the parties agree to pay jointly
for a third-party neutral advisor, it is
recommended that the parties and the
advisor agree on a fair and reasonable
price. The Government would then
issue a simplified acquisition (if the
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dollar amount does not exceed the sim-
plified acquisition limitation) for 50%
of the agreed price, and the advisor
would submit separate invoices (each
for 50% of the price) to the Government
and the contractor.

[59 FR 66764, Dec. 28, 1994]

633.270 Disputes and appeals under
DOS contracts subject to the Con-
tract Disputes Act of 1978.

633.270–1 Scope of section.
This section concerns disputes relat-

ing to DOS contracts and the transfer
of certain appellate and review func-
tions from the Department of State to
the Armed Services Board of Contract
Appeals.

633.270–2 Designation.
The Armed Services Board of Con-

tract Appeals (ASBCA) is the author-

ized representative of the Secretary of
State and the Procurement Executive
for the purposes of hearing and resolv-
ing disputes relating to DOS contracts
subject to the Contract Disputes Act of
1978. The ASBCA shall hear and deter-
mine appeals by contractors from con-
tracting officers’ final decisions on dis-
puted issues relating to DOS contracts
subject to the Contract Disputes Act of
1978.

633.270–3 DOS support.

The Procurement Executive shall en-
sure the support of all DOS personnel
in processing appeals before the
ASBCA. The Procurement Executive is
authorized to require such DOS officers
and employees to cooperate for this
purpose.
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