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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 728—BONDS AND
INSURANCE

Subpart 728.1—Bonds

Sec.
728.105–1 Advance payment bonds.

Subpart 728.3—Insurance

728.305–70 Overseas worker’s compensation
and war-hazard insurance—waivers and
USAID insurance coverage.

728.307–2 Liability.
728.307–70 Medical Evacuation (MEDEVAC)

Services (Mar 1993).
728.309 Contract clause for worker’s com-

pensation insurance.
728.313 Contract clauses for insurance of

transportation or transportation-related
services.

AUTHORITY: Sec. 621, Pub. L. 87–195, 75 Stat.
445, (22 U.S.C. 2381) as amended; E.O. 12163,
Sept. 29, 1979, 44 FR 56673; 3 CFR, 1979 Comp.,
p. 435.

SOURCE: 49 FR 13249, Apr. 3, 1984, unless
otherwise noted.

Subpart 728.1—Bonds

728.105–1 Advance payment bonds.
(a) Generally, advance payment

bonds will not be required in connec-
tion with USAID contracts containing
an advance payment provision. In lieu
thereof, contracting officers will follow
procedures set forth in FAR 32.409–3.

(b) Whenever a contracting officer
considers that an advance payment
bond is necessary, the contracting offi-
cer will: (1) Establish a bond penalty
that will adequately protect interests
of the Government, (2) use the USAID
Advance Payment Bond format, (3)
place bond with a surety currently ap-
proved by the U.S. Treasury Depart-
ment according to the latest Treasury
Department Circular 570, (4) stipulate
that the cost of the bond shall not ex-
ceed a rate of $7.50 per $1,000 per annum
based on the penalty of the bond, with-
out the prior written approval of the
Office of Procurement, Policy Division
(M/OP/P).

(c) Where the surety’s obligation
under an advance payment bond covers
all advances made to the contractor

during the term of the contract, no re-
lease should be issued to the surety
until all advances made and to be made
under the contract have been fully liq-
uidated in accordance with the provi-
sions of the contract, such as no-pay
vouchers, reports of expenditures, or by
refund. Where the surety’s obligation
under the bond is limited to advances
made during a specified period of time,
no release should be issued to the sur-
ety until all advances made and to be
made during the specified period have
been liquidated as aforesaid.

[49 FR 13249, Apr. 3, 1984, as amended at 50
FR 50302, Dec. 10, 1985; 55 FR 6802, Feb. 27,
1990; 56 FR 67224, Dec. 30, 1991; 59 FR 33446,
June 29, 1994]

Subpart 728.3—Insurance
728.305–70 Overseas worker’s com-

pensation and war-hazard insur-
ance—waivers and USAID insur-
ance coverage.

(a) Upon the recommendation of the
USAID Administrator, the Secretary of
Labor may waive the applicability of
the Defense Base Act (DBA) with re-
spect to any contract, subcontract, or
subordinate contract, work location, or
classification of employees. Either the
contractor or USAID can request a
waiver from coverage. Such a waiver
can apply to any employees who are
not U.S. citizens, not residents of, or
not hired in the United States. Waivers
requested by the contractor are sub-
mitted to the contracting officer for
approval and further submission to the
Department of Labor, which grants the
waiver. Application for a waiver is sub-
mitted on Labor Department Form
BEC 565. USAID has a number of blan-
ket waivers already in effect for cer-
tain countries that are applicable to its
direct contracts with contractors per-
forming in such countries. Where such
waivers are granted from coverage
under the DBA, the waiver is condi-
tioned on providing other worker’s
compensation coverage to employees
to which the waiver applies. Usually
this takes the form of securing work-
er’s compensation coverage of the
country where work will be performed
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or of the country of the employee’s na-
tionality, whichever offers greater ben-
efits. The Department of Labor has
granted partial blanket waivers of DBA
coverage applicable to USAID-financed
contracts performed in certain coun-
tries, subject to two conditions:

(1) Employees hired in the United
States by the contractor, and citizens
or residents of the United States are to
be provided DBA insurance coverage;

(2) Waived employees (i.e., employees
who are neither U.S. citizens nor U.S.
resident aliens, and who were hired
outside the United States) will be pro-
vided worker’s compensation benefits
as required by the laws of the country
in which they are working or the laws
of their native country, whichever of-
fers greater benefits. Information as to
whether a DBA Waiver has been ob-
tained by USAID for a particular coun-
try may be obtained from the cog-
nizant USAID contracting officer.

(b) To assist contractors in securing
insurance at minimal rates for the
workmen’s compensation insurance re-
quired under the DBA, and to facilitate
meeting insurance requirements for
such coverage, USAID, after open and
competitive negotiation, has entered
into a contract with an insurance car-
rier to provide such coverage at a spec-
ified rate. The terms of this contract
require the insurance carrier to provide
coverage, and the contractor to make
payments to and handle its claims with
that insurance carrier. Contracting of-
ficers are responsible for explaining
and advising contractors of the details
of securing such insurance.

[49 FR 13249, Apr. 3, 1984, as amended at 52
FR 4144, Feb. 10, 1987. Redesignated at 53 FR
50630, Dec. 16, 1988, and amended at 54 FR
16122, Apr. 21, 1989; 56 FR 67224, Dec. 30, 1991]

728.307–2 Liability.

(a)–(b) [Reserved]
(c) Automobile liability. In order to en-

sure that private automobiles used by
contractor employees stationed over-
seas under an USAID contract are
properly insured, USAID has estab-
lished minimum required coverages as
a supplement to the FAR clause at
52.228–7. This supplemental coverage is
specified in AIDAR 752.228–7, and is to

be used in all USAID-direct contracts
involving performance overseas.

[53 FR 50630, Dec. 16, 1988]

728.307–70 Medical Evacuation
(MEDEVAC) Services (Mar 1993).

The Contracting Officer shall insert
the clause at 752.228–70 in all contracts
which require performance by contrac-
tor employees overseas.

[59 FR 33446, June 29, 1994]

728.309 Contract clause for worker’s
compensation insurance.

(a) Because of the volume of projects
performed overseas resulting in con-
tracts which require worker’s com-
pensation insurance, USAID has con-
tracted with an insurance carrier to
provide the required insurance for all
USAID contractors. It is therefore nec-
essary to supplement the FAR clause
at 52.228–3 with the additional coverage
specified in AIDAR 752.228–3. The cov-
erage specified in AIDAR 752.228–3 shall
be used in addition to the coverage
specified in FAR 52.228–3 in all USAID-
direct contracts involving performance
overseas.

[53 FR 50630, Dec. 16, 1988]

728.313 Contract clauses for insurance
of transportation or transportation-
related services.

(a) USAID is required by law to in-
clude language in all its direct con-
tracts and subcontracts ensuring that
all U.S. marine insurance companies
have a fair opportunity to bid for ma-
rine insurance when such insurance is
necessary or appropriate under the
contract. USAID has therefore estab-
lished a supplementary preface to the
clause at FAR 52.228–9. This supple-
mentary preface is set forth in AIDAR
752.228–9, and is required for use in any
USAID-direct contract where marine
insurance is necessary or appropriate.

[53 FR 50630, Dec. 16, 1988]

PART 731—CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 731.1—Applicability

Sec.
731.109 Advance agreements.
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Subpart 731.2—Contracts With Commercial
Organizations

731.205–6 Compensation for personal serv-
ices.

731.205–46 Travel costs.
731.205–70 Overseas recruitment incentive.

Subpart 731.3—Contracts With Educational
Institutions

731.370 Predetermined fixed rates for indi-
rect costs.

731.371 Compensation for personal services.
731.372 Fringe benefits.
731.373 Overseas recruitment incentive.

Subpart 731.7—Contracts With Nonprofit
Organizations

731.770 OMB Circular A–122; cost principles
for nonprofit organizations; USAID im-
plementation.

731.771 Bid and proposal costs.
731.772 Compensation for personal services.
731.773 Independent research and develop-

ment costs.
731.774 Overseas recruitment incentive.

AUTHORITY: Sec. 621, Pub. L. 87–195, 75 Stat.
445, (22 U.S.C. 2381) as amended; E.O. 12163,
Sept. 29, 1979, 44 FR 56673; 3 CFR, 1979 Comp.,
p. 435.

SOURCE: 49 FR 13250, Apr. 3, 1984, unless
otherwise noted.

Subpart 731.1—Applicability
731.109 Advance agreements.

Advance agreements on selected
costs may be negotiated with USAID
contractors by the Overhead and Spe-
cial Cost and Contract Close-Out
Branch, Office of Procurement. Such
advance understandings will be appli-
cable to all USAID contracts with that
contractor.

[49 FR 13250, Apr. 3, 1984, as amended at 50
FR 50302, Dec. 10, 1985; 51 FR 20651, June 6,
1986]

Subpart 731.2—Contracts With
Commercial Organizations

731.205–6 Compensation for personal
services.

(a) General. When establishing the
workweek for employees overseas the
contractor will take local and USAID
Mission practice into account and will
insure that the workweek is compat-
ible with that of those USAID Mission
and Cooperating Country employees

with whom the contractor will be
working.

(b)–(c) [Reserved]
(d) Salaries and wages. It is USAID

policy that if an employee’s base salary
plus overseas recruitment incentive, if
any (see AIDAR 731.205–70), exceeds the
maximum hourly, daily, or annual rate
for a Executive Service level ES–6, it
will be allowable only if approved in
writing by the Contracting Officer.
(The Contracting Officer shall only
provide such approval after internal
Agency procedures for review/approval
of salaries in excess of the ES–6 rate
have been followed.) USAID policies on
compensation of third country national
or cooperating country national em-
ployees are set forth in AIDAR 722.170.

(e)–(l) [Reserved]
(m) Fringe benefits. USAID’s policies

on certain fringe benefits related to
overseas service, including but not lim-
ited to leave, holidays, differentials
and allowances, etc. are set forth in the
appropriate contract clauses in AIDAR
subpart 752.70.

[57 FR 5235, Feb. 13, 1992, as amended at 60
FR 11913, Mar. 3, 1995; 62 FR 40468, July 29,
1997]

731.205–46 Travel costs.
It is USAID policy to require prior

written approval of international trav-
el by the Contacting Officer. See
AIDAR 752.7032 for specific require-
ments and procedures.

[57 FR 5236, Feb. 13, 1992]

731.205–70 Overseas recruitment in-
centive.

(NOTE: the term employee as used in this sec-
tion means an employee who is a U.S. citizen
or a U.S. resident alien.)

(a) If a contractor employee serving
overseas under a contract does not
qualify for the exemption for overseas
income provided under section 911 of
the U.S. Internal Revenue Code (26
U.S.C. 911), such employee is eligible to
receive an overseas recruitment incen-
tive (ORI), to the extent the ORI: Is au-
thorized by the contractor’s normal
policy and practice; is deemed nec-
essary by the contractor to recruit and
retain qualified employees for overseas
services; and does not exceed 10% of
the base salary of the employee from
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date of arrival at overseas post to
begin assignment to date of departure
from post at the end of assignment.
ORI is to be paid as a single payment
at the end of the employee tour of duty
overseas. The contractor shall take all
reasonable and prudent steps to ensure
that ORI is not paid to any employee
who has received the IRS section 911
exemption.

(b) In the event that an employee
subsequently receives a section 911 ex-
clusion for any part of the base salary
upon which this supplement has been
paid, such supplement or appropriate
portion thereof shall be reimbursed by
the contractor to USAID with interest.
The interest shall be calculated at the
average U.S. Treasury rate in effect for
the period that the contractor or his
employee had the funds. Neither the
contractor’s nor the subcontractor’s
inability to collect refunds from eligi-
ble employees shall be used as a basis
to excuse subsequent refunds by the
contractor to USAID.

[57 FR 5236, Feb. 13, 1992]

Subpart 731.3—Contracts With
Educational Institutions

731.370 Predetermined fixed rates for
indirect costs.

Section 635(k) of the Foreign Assist-
ance Act of 1961, as amended, author-
izes USAID to use predetermined fixed
rates in determining the indirect costs
applicable under contracts with edu-
cational institutions.

731.371 Compensation for personal
services.

(a) General. When establishing the
workweek for employees overseas the
contractor will take local and USAID
Mission practice into account and will
ensure that the workweek is compat-
ible with that of those USAID Mission
and Cooperating Country employees
with whom the contractor will be
working.

(b) Salaries and wages. (1) It is USAID
policy that if an employee’s base salary
plus overseas recruitment incentive, if
any (see AIDAR 731.205–70), exceeds the
maximum hourly, daily, or annual rate
for a Executive Service level ES–6, it
will be allowable only if approved in

writing by the Contracting Officer. The
Contracting Officer shall only provide
such approval after internal Agency
procedures for review/approval of sala-
ries in excess of the ES–6 rate have
been followed.

(2) In considering consulting income
as a factor when determining allowable
salary for service under a contract:

(i) For faculty members working
under annual appointments, salary for
service under the contract may include
the employee’s on-campus salary plus
‘‘consulting income’’ (that is, income
from employment other than the em-
ployee’s regular on-campus appoint-
ment, excluding business or other ac-
tivities not connected with the employ-
ee’s profession) earned during the year
preceding employment under the con-
tract.

(ii) For faculty members working
under academic year appointments,
salary for service under the contract
may include the employee’s on-campus
academic year salary plus ‘‘consulting
income’’ as defined above earned dur-
ing the year proceeding employment
under the contract, or salary for serv-
ice under the contract may be derived
by annualizing the academic year sal-
ary (in which case ‘‘consulting income’’
may not be included).

(3) USAID policies and compensation
of third country national or cooperat-
ing country national employees are set
forth in AIDAR 722.170.

[57 FR 5236, Feb. 13, 1992, as amended at 60
FR 11913, Mar. 3, 1995; 62 FR 40469, July 29,
1997]

731.372 Fringe benefits.
USAID’s policies on certain fringe

benefits related to overseas service, in-
cluding but not limited to leave, holi-
days, differentials and allowances, etc.
are set forth in the appropriate con-
tract clauses in AIDAR 752.70.

[57 FR 5236, Feb. 13, 1992]

731.373 Overseas recruitment incen-
tive.

USAID’s policies regarding overseas
recruitment incentives are set forth in
AIDAR 731.205–70. These policies are
also applicable to contracts with an
educational institution.

[57 FR 5236, Feb. 13, 1992]
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Subpart 731.7—Contracts With
Nonprofit Organizations

731.770 OMB Circular A–122, cost prin-
ciples for nonprofit organizations;
USAID implementation.

(a) Paragraph 6 of the transmittal
letter for OMB Circular A–122 specifies
that ‘‘Agencies shall designate a liai-
son official to serve as the agency rep-
resentative on matters relating to the
implementation of this Circular.’’ The
Director, Office of Procurement, has
been so designated. The Overhead and
Special Cost and Contract Close-Out
Branch, Office of Procurement (OCC)
provides staff assistance to the Direc-
tor concerning OMB Circular A–122.
OCC is also responsible for obtaining
cognizance under the criteria in the
transmittal letter for OMB Circular A–
122; for liaison with other cognizant
agencies; for authorizing exclusion of
OMB Circular A–122 coverage for a par-
ticular nonprofit organization pursu-
ant to paragraph 5 of the OMB Circular
A–122 transmittal letter; and for advice
and assistance in applying OMB Cir-
cular A–122 cost principles.

(b) Paragraph 4b of the OMB Circular
A–122 transmittal letter contains a def-
inition of prior approval as follows:

Prior approval means securing the award-
ing agency’s permission in advance to incur
costs for those items that are designated as
requiring prior approval by OMB Circular A–
122. Generally, this permission will be in
writing. Where an item of cost requiring
prior approval is specified in the budget of an
award, approval of the budget constitute ap-
proval of that cost.

Consequently, an award containing a
budget constitutes prior approval of
the direct cost item in the budget, un-
less otherwise annotated. Accordingly,
award budgets should be appropriately
annotated substantially as follows:

Inclusion of any cost in the line item budg-
et of this award does not obviate the require-
ment for prior approval of cost items des-
ignated as requiring prior approval by OMB
Circular A–122 ; or

In accordance with the requirements to
OMB Circular No. A–122, approval is granted
to incur costs for (name specific item or

items) which are included in the budget of
this award.

[49 FR 13250, Apr. 3, 1984, as amended at 50
FR 50302, Dec. 10, 1985; 51 FR 20651, June 6,
1986; 56 FR 67225, Dec. 30, 1991]

731.771 Bid and proposal costs.

Pending the establishment of Gov-
ernment-wide principles in Attachment
B of OMB Circular A–122, USAID will
treat bid and proposal costs as follows:

(a) Bid and proposal costs are the
costs of preparing bids, proposals, and
applications for potential activities
such as Government and non-Govern-
ment grants, contracts and other
agreements, including the development
of scientific, cost, and other data need-
ed to support such bids, proposals, and
applications. Except as provided in (b)
below, bid and proposal costs of the
current accounting period of both suc-
cessful and unsuccessful bids and pro-
posals normally should be treated as
indirect costs for allocation to all cur-
rent activities, and no bid and proposal
costs of past accounting periods will be
allocable to the current period. How-
ever, if the organization’s established
practice is to treat bid and proposal
costs by some other method, the re-
sults obtained may be accepted only if
found to be reasonable and equitable.

(b) Bid and proposal costs incurred by
the organization to obtain unrestricted
funds are to be treated as fund raising
and allocated an appropriate share of
indirect costs under the conditions de-
scribed in paragraph B.3 of Attachment
A to OMB Circular A–122.

731.772 Compensation for personal
services.

The policies set for in AIDAR 731.205–
6 are also applicable to contracts with
a nonprofit organization.

[57 FR 5236, Feb. 13, 1992]

731.773 Independent research and de-
velopment costs.

Pending establishment of Govern-
ment-wide principles in Attachment B
of OMB Circular A–122, USAID will
apply the cost principles at FAR 31.205–
18 for independent research and devel-
opment costs.
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731.774 Overseas recruitment incen-
tive.

USAID’s policies regarding overseas
recruitment incentives are set forth in
AIDAR 731.205–70. These policies are
also applicable to contracts with a non-
profit organization.

[57 FR 5236, Feb. 13, 1992]

PART 732—CONTRACT FINANCING

Subpart 732.1—Contract Financing

Sec.
732.111 Contract clauses.

Subpart 732.4—Advance Payments

732.401 Statutory authority.
732.402 General.
732.403 Applicability.
732.406–70 Agency-issued letters of credit.
732.406–71 Circumstances for use of an LOC.
732.406–72 Establishing an LOC.
732.406–73 LOC contract clause.
732.406–74 Revocation of the LOC.

AUTHORITY: Sec. 621, Pub. L. 87–195, 75 Stat.
445, (22 U.S.C. 2381) as amended; E.O. 12163,
Sept. 29, 1979, 44 FR 56673; 3 CFR, 1979 Comp.,
p. 435.

Subpart 732.1—General
732.111 Contract clauses.

(a) [Reserved]
(b) USAID may obtain short term

and (less frequently) long-term indefi-
nite quantity professional services
through Agency-specific indefinite
quantity contracts that are a combina-
tion of contract types. Rather than
using the fixed-price payment clauses
for indefinite quantity contracts, when
these IQCs provide for fixed daily rates
(which may include wages, overhead,
general and administrative expenses,
fringe benefits, and profit) for services
and reimbursement of other direct
costs (such as travel and transpor-
tation) at cost, then the payment
clause at 752.232–7 shall be used in the
contract.

[61 FR 39094, July 26, 1996]

Subpart 732.4—Advance
Payments

SOURCE: 56 FR 67225, Dec. 30, 1991, unless
otherwise noted.

732.401 Statutory authority.
(a) Sections 635 (b) of the Foreign As-

sistance Act and Executive Order 11223,
May 12, 1965, 30 FR 6635, permit the
making of advance payments with re-
spect to functions authorized by the
Foreign Assistance Act. Advance pay-
ments may also be made under section
305 of the Federal Property and Admin-
istrative Services Act of 1949, which
provides authority, not otherwise
available to USAID, to take a para-
mount lien.

(b) The Act of August 28, 1968, Public
Law 85–804 does not apply to USAID.

[56 FR 67225, Dec. 30, 1991, as amended at 62
FR 40469, July 29, 1997]

732.402 General.
(a)–(d) [Reserved]
(e)(1) All U.S. Dollar advances to for-

profit organizations require the ap-
proval of the Procurement Executive;
all such approvals are subject to prior
consultation with the USAID/W Con-
troller.

(2) All local currency advances to for-
profit organizations require the ap-
proval of the Head of the Contracting
Activity, after consultation with the
Mission Controller.

[56 FR 67225, Dec. 30, 1991, as amended at 61
FR 39093, July 26, 1996]

732.403 Applicability.
References to nonprofit contracts

with nonprofit educational or research
institutions for experimental, research
and development work include non-
profit contracts with nonprofit institu-
tions for: (a) technical assistance serv-
ices provided to or for another country
or countries, and (b) projects which
concern studies, demonstrations and
similar activities related to economic
growth or the solution of social prob-
lems of developing countries.

732.406–70 Agency-issued letters of
credit.

This subsection provides guidance on
use of USAID issued letters of credit
(LOC) for advance payments.

732.406–71 Circumstances for use of an
LOC.

An LOC shall be used under the fol-
lowing circumstances:
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(a) The contracting officer has deter-
mined that an advance payment is nec-
essary and appropriate in accordance
with this subpart and the guidance pro-
vided in FAR 32.4;

(b) USAID has, or expects to have, a
continuing relationship of at least one
year with the organization, and the an-
nual amount required for advance fi-
nancing will be at least $50,000; and

(c) The Office of Financial Manage-
ment, Cash Management and Payment
Division (FM/CMP) agrees that the
LOC payment method is appropriate.

[56 FR 67225, Dec. 30, 1991, as amended at 61
FR 39093, July 26, 1996]

732.406–72 Establishing an LOC.
(a) While the contract will provide

for the use of an LOC when it is justi-
fied under subsection 732.406–71, the
LOC is a separate agreement between
the contractor and FM/CMP, acting on
behalf of the USAID Controller. The
terms and conditions of the LOC are es-
tablished by FM/CMP/GIB.

(b) In order to establish or amend an
LOC, the contracting officer shall pro-
vide FM/CMP with the following infor-
mation:

(1) The name of the Contractor;
(2) The official 16 digit USAID con-

tract number;
(3) The obligated amount of the con-

tract;
(4) The budget plan code for the obli-

gated funds;
(5) The effective date and estimated

completion date.
(6) The contractor Federal Tax Iden-

tification Number.
This information should be provided

in writing to FM/CMP together with a
request to establish or amend an LOC
as early in the negotiation cycle as
possible.

(c) FM/CMP will prepare the LOC in
accordance with USAID’s LOC proce-
dures; issue or amend and maintain the
LOC in accordance with its terms and
USAID procedures and regulations; and
provide the contracting officer(s) a
copy of each LOC and any other mate-
rial governing its use at the time the
LOC is issued or when it is amended or
modified.

[56 FR 67225, Dec. 30, 1991, as amended at 61
FR 39093, July 26, 1996]

732.406–73 LOC contract clause.
If payment is to be provided by LOC,

the contract shall contain the clause in
subsection 752.232–70.

732.406–74 Revocation of the LOC.
If during the term of the contract

FM/CMP believes that the LOC should
be revoked, FM/CMP may, after con-
sultation with the cognizant contract-
ing officer(s) and GC, revoke the LOC
by written notification to the contrac-
tor. A copy of any such revocation no-
tice will immediately be provided to
the cognizant contracting officer(s).

PART 733—PROTESTS, DISPUTES,
AND APPEALS

Subpart 733.1—Protests

Sec.
733.101 Definitions.
733.103–70 Protest to the agency.
733.103–71 Filing of protest.
733.103–72 Responsibilities.
733.103–73 Protests excluded from consider-

ation.

Subpart 733.27—USAID Procedures for
Disputes and Appeals

733.270–1 Designation of Armed Services
Board of Contract Appeals (ASBCA) to
hear and determine appeals under USAID
contracts.

733.270–2 Special procedures regarding con-
tract disputes appeals promulgated pur-
suant to paragraph 2 of the Administra-
tor’s designation.

AUTHORITY: Sec. 621. Pub. L. 87–195, 73 Stat.
445 (22 U.S.C. 2381), as amended: E.O. 12163,
Sept. 29, 1979, 44 FR 56673, 3 CFR, 1979 Comp.
p. 435.

Subpart 733.1—Protests

SOURCE: 61 FR 39094, July 26, 1996, unless
otherwise noted.

733.101 Definitions.
(a) ‘‘Procurement Executive’’ is de-

fined in AIDAR 702.170–13.
(b) All ‘‘days’’ referred to in this sub-

part are deemed to be ‘‘calendar days’’,
in accordance with FAR 33.101. In the
case of USAID overseas offices with
non-Saturday/Sunday weekend sched-
ules, the official post weekend applies
in lieu of Saturday and Sunday.
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(c) All other terms defined in FAR
33.101 are used herein with the same
meaning.

733.103–70 Protests to the agency.

USAID follows the agency protest
procedures in FAR 33.103, as supple-
mented by this section.

733.103–71 Filing of protest.

(a) Protests must be in writing and
addressed to the Contracting Officer
for consideration by the Procurement
Executive.

(b) A protest shall include, in addi-
tion to the information required in
FAR 33.103(d)(2), the name of the
issuing Mission or office.

(c) Material submitted by a protester
will not be withheld from any inter-
ested party outside the government or
from any government agency if the
Procurement Executive decides to re-
lease such material, except to the ex-
tent that the withholding of such infor-
mation is permitted or required by law
or regulation.

[61 FR 39094, July 26, 1996; 61 FR 51235, Oct. 1,
1996]

733.103–72 Responsibilities.

(a) Procurement Executive. The deci-
sion regarding an agency protest shall
be made by the Procurement Executive
within 30 days from the date a proper
protest is filed unless the Procurement
Executive determines that a longer pe-
riod is necessary to resolve the protest,
and so notifies the protester in writing.
The Procurement Executive shall
make his or her decision after person-
ally reviewing and considering all as-
pects of the case as presented in the
protest itself and in any documenta-
tion provided by the contracting offi-
cer, and after obtaining input and
clearance from the Assistant General
Counsel for Litigation and Enforce-
ment (GC/LE). The decision shall be in
writing and constitutes the final deci-
sion of the Agency.

(b) Contracting Officer. The Contract-
ing Officer is responsible for requesting
an extension of the time for acceptance

of offers as described in FAR
33.103(f)(2).

[61 FR 39094, July 26, 1996; 61 FR 51235, Oct. 1,
1996]

733.103–73 Protests excluded from
consideration.

(a) Contract administration. Disputes
between a contractor and USAID are
resolved pursuant to the disputes
clause of the contract and the Contract
Disputes Act of 1978.

(b) Small business size standards and
standard industrial classification. Chal-
lenges of established size standards or
the size status of particular firms, and
challenges of the selected standard in-
dustrial classification are for review
solely by the Small Business Adminis-
tration.

(c) Procurement under Section 8(a) of
the Small Business Act. Contracts are let
under Section 8(a) of the Small Busi-
ness Act to the Small Business Admin-
istration solely at the discretion of the
Contracting Officer, and are not sub-
ject to review.

(d) Protests filed in the General Ac-
counting Office (GAO). Protests filed
with the GAO will not be reviewed.

(e) Procurements funded by USAID to
which USAID is not a party. No protest
of a procurement funded by USAID
shall be reviewed unless USAID is a
party to the acquisition agreement.

(f) Subcontractor protests. Subcontrac-
tor protests will not be considered.

(g) Judicial proceedings. Protests will
not be considered when the matter in-
volved is the subject of litigation be-
fore a court of competent jurisdiction
or when the matter involved has been
decided on the merits by a court of
competent jurisdiction.

(h) Determinations of responsibility by
the contracting officer. A determination
by the contracting officer that a bidder
or offeror is or is not capable of per-
forming a contract will not be reviewed
by the Procurement Executive.

(i) Small Business Certificate of Com-
petency Program. Any referral made to
the Small Business Administration
pursuant to section 8(b)(7) of the Small
Business Act, or any issuance of, or re-
fusal to issue, a certificate of com-
petency under that section will not be
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reviewed by the Procurement Execu-
tive.

Subpart 733.27—USAID Procedures
for Disputes and Appeals

733.270–1 Designation of Armed Serv-
ices Board of Contract Appeals
(ASBCA) to hear and determine ap-
peals under USAID contracts.

(a) The ASBCA is hereby designated
the authorized representative of the
Administrator of the U.S. Agency for
International Development (USAID) in
hearing, considering, and determining
as fully and finally as might the Ad-
ministrator, appeals by contractors
from decisions on disputed questions
taken pursuant to the provisions of
contracts requiring the determination
of such appeals by the Administrator
or his/her duly authorized representa-
tive or Board.

(b) In acting under this designation,
the ASBCA will follow such rules and
procedures as are or may be prescribed
for the conduct of Defense Department
contract appeal cases, except for the
rules entitled ‘‘Forwarding of Appeals’’
(Rule 3) and ‘‘Duties of the Contracting
Officer’’ (Rule 4), which subjects will be
governed by procedures to be promul-
gated by the General Counsel of USAID
with approval of the Chairman of the
ASBCA.

(c) The General Counsel of USAID
will assure representation of the inter-
ests of the Government in proceedings
before the ASBCA.

(d) All officers and employees of
USAID will cooperate with the ASBCA
and Government counsel in the proc-
essing of appeals so as to assure their
speedy and just determination.

[53 FR 4980, Feb. 19, 1988. Redesignated at 61
FR 39095, July 26, 1996; 61 FR 51235, Oct. 1,
1996]

733.270–2 Special procedures regard-
ing contract disputes appeals pro-
mulgated pursuant to paragraph 2
of the Administrator’s designation.

(a) The following rules will apply, in
lieu of Rules 3 and 4(a) of the ASBCA,
to contract dispute appeals to the Ad-
ministrator of the USAID or his/her au-
thorized representative which are
docketed with that Board.

(b) Rule 3 (USAID)—Forwarding of
Appeals. When a notice of appeal in
any form has been received by the con-
tracting officer, he/she shall endorse
thereon the date of mailing (or date of
receipt, if otherwise conveyed) and
within 10 days shall forward said notice
of appeal to the Board with a copy to
the USAID General Counsel in Wash-
ington, DC. Following receipt by the
Board of the original notice of an ap-
peal (whether through the contracting
officer or otherwise), the contractor,
the contracting officer, and the USAID
General Counsel will be promptly ad-
vised of its receipt, and the contractor
will be furnished a copy of these rules.

(c) Rule 4 (USAID). Preparation, Con-
tents, Organization, Forwarding, and
Status of Appeal File (Supersedes Rule
4, ‘‘Duties of Contracting Officer’’ of
the ASBCA rules in effect on April 1,
1980).

(d) Duties of Contracting Officer.
Within 30 days of receipt of an appeal
or advice that an appeal has been filed,
the contracting officer shall assemble
and transmit to the USAID General
Counsel in Washington, DC, two copies
of all documents pertinent to the ap-
peal, including:

(1) The decision and findings of fact
from which appeal is taken;

(2) The contract, including specifica-
tions and pertinent amendments, plans
and drawings;

(3) All correspondence between the
parties pertinent to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which the decision was
issued;

(4) All transcripts of any testimony
taken during the course of proceedings,
and affidavits or statements of any
witnesses on the matter in dispute
made prior to the filing of the notice of
appeal with the Board; and

(5) Any additional information con-
sidered pertinent.

(e) The General Counsel will compile
the appeal file from such documents,
which file must contain the items enu-
merated in paragraphs (d) (1) through
(5) of this section and will promptly,
and in any event within 65 days after
the appeal is docketed by the Board,
transmit the appeal file to the Board.
The General Counsel will notify the ap-
pellant when he/she has compiled the
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appeal file, will provide him/her with a
list of its contents, and will afford him/
her an opportunity to examine the
complete file at the office of the Board
and, if the General Counsel deems it
appropriate, at any overseas location,
for the purpose of satisfying himself/
herself as to the contents, and furnish-
ing or suggesting any additional docu-

mentation deemed pertinent to the ap-
peal. After receipt of the foregoing file,
as it may be augmented at the time of
receipt, the Board will promptly advise
the parties.

[53 FR 4980, Feb. 19, 1988. Redesignated at 61
FR 39095, July 26, 1996; 61 FR 51235, Oct. 1,
1996; 62 FR 40469, July 29, 1997]
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