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(b) Avoid or eliminate such conflicts
by appropriate measures; or

(c) Award the contract under the
waiver provision of 2009.570–9.

2009.570–7 Conflicts identified after
award.

If potential organizational conflicts
of interest are identified after award
with respect to a particular contractor,
and the contracting officer determines
that conflicts do exist and that it
would not be in the best interest of the
government to terminate the contract,
as provided in the clauses required by
2009.570–5, the contracting officer shall
take every reasonable action to avoid,
eliminate, or, after obtaining a waiver
in accordance with 2009.570–9, neutral-
ize the effects of the identified conflict.

2009.570–8 Subcontracts.
The contracting officer shall require

offerors and contractors to submit a
representative statement from all sub-
contractors (other than a supply sub-
contractor) and consultants performing
services in excess of $10,000 in accord-
ance with 2009.570–4(b). The contracting
officer shall require the contractor to
include contract clauses in accordance
with 2009.570–5 in consultant agree-
ments or subcontracts involving per-
formance of work under a prime con-
tract.

2009.570–9 Waiver.
(a) The contracting officer deter-

mines the need to seek a waiver for
specific contract awards, with the ad-
vice and concurrence of the program
office director and legal counsel. Upon
the recommendation of the Procure-
ment Executive, and after consultation
with legal counsel, the Executive Di-
rector for Operations may waive the
policy in specific cases if he determines
that it is in the best interest of the
United States to do so.

(b) Waiver action is strictly limited
to those situations in which:

(1) The work to be performed under
contract is vital to the NRC program.

(2) The work cannot be satisfactorily
performed except by a contractor
whose interests give rise to question of
conflict of interest.

(3) Contractual and/or technical re-
view and surveillance methods can be

employed by the NRC to neutralize the
conflict.

(c) For any waivers, the justification
and approval documents must be
placed in the NRC Public Document
Room, 2120 L Street, NW. (Lower
Level), Washington, DC.

2009.570–10 Remedies.
In addition to other remedies per-

mitted by law or contract for a breach
of the restrictions in this subpart or
for any intentional misrepresentation
or intentional nondisclosure of any rel-
evant interest required to be provided
for this section, the NRC may debar
the contractor from subsequent NRC
contracts.

PART 2010—SPECIFICATIONS,
STANDARDS, AND OTHER PUR-
CHASE DESCRIPTIONS

Sec.
2010.004 Brand name products or equal.
2010.011 Solicitation provisions and con-

tract clauses.

AUTHORITY: Sec. 161, 68 Stat. 948, as amend-
ed (42 U.S.C. 2201); Sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841; 41 U.S.C. 418(b).

2010.004 Brand name products or
equal.

(a) Acquisitions will generally not be
based on a specifically identified prod-
uct or feature(s) thereof. However,
under unusual circumstances this type
of approach may be used as described
below.

(b) Brand name or equal purchase de-
scriptions must cite all brand name
products known to be acceptable and of
current manufacture. If the use of a
brand name or equal purchase descrip-
tion results in the purchase of an ac-
ceptable brand name product which
was not listed as an ‘‘equal’’ product, a
reference to that brand name product
should be included in the purchase de-
scription for later acquisition. If a
brand name product is no longer appli-
cable, the reference to that brand name
must be deleted from any subsequent
purchase description.

(1) It is imperative that brand name
or equal purchase descriptions specify
each physical or functional char-
acteristic of the product that is essen-
tial to the intended use. Failure to do

VerDate 22<OCT>98 08:33 Oct 27, 1998 Jkt 179197 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Y:\SGML\179197T.XXX pfrm01 PsN: 179197T



473

Nuclear Regulatory Commission 2012.104–70

so may result in a defective solicita-
tion and the necessity to resolicit the
requirement. Care must be taken to
avoid specifying characteristics that
cannot be shown to materially affect
the intended end use and which unnec-
essarily restrict competition.

(2) When describing essential charac-
teristics, permissible tolerances should
be indicated. A characteristic (e.g., a
specific dimension) of a brand name
product may not be specified unless it
is essential to the Government’s need.
The contracting officer shall be able to
justify the requirement.

(c) The clause found at 2052.210–70
must be inserted in all solicitations
citing a brand name or equal, except
when samples are requested.

(d) An offer may not be rejected for
failure of the offered product to equal a
characteristic of a brand name product
if it was not specified in the brand
name or equal description. However, if
it is clearly established that the un-
specified characteristic is essential to
the intended end use, the solicitation is
defective and no award may be made.
In these cases, the contracting officer
should resolicit the requirements,
using a purchase description that sets
forth the essential characteristics.

(e) In small purchases within the
open market limitations, brand name
policies and procedures are applicable
to the extent practicable.

[57 FR 61164, Dec. 23, 1992]

2010.011 Solicitation provisions and
contract clauses.

The contracting officer shall insert
the clause at 2052.210–71, Drawings, De-
signs, Specifications, and Data, in all
contracts in which drawings, designs,
specifications, or other data will be de-
veloped and the NRC must retain full
rights to them (except for the contrac-
tor’s right to retain a copy for its own
use). When any of the clauses pre-
scribed at FAR 27.409, Solicitation Pro-
visions and Contract Clauses, are in-

cluded in the solicitation/contract, this
clause will not be used.

[57 FR 61164, Dec. 23, 1992]

PART 2012—CONTRACT DELIVERY
OR PERFORMANCE

AUTHORITY: 42 U.S.C. 2201; 42 U.S.C. 5841;
and 41 U.S.C. 418(b).

Subpart 2012.104—Contract
clauses

2012.104–70 NRC clauses.
(a) The contracting officer shall in-

sert the clause at 2042.212–70, Prepara-
tion of Technical Reports, when
deliverables include a technical report.

(b) The contracting officer shall in-
sert the clause at 2052.212–71, Technical
Progress Report, in all solicitations
and contracts except—

(1) Firm fixed price; or
(2) Indefinite-delivery contracts to be

awarded on a time and materials or
labor-hour basis, or which provide for
issuance of delivery orders for specific
products/services (line items).

(c) The contracting officer shall in-
sert the clause at 2052.212–72, Financial
Status Report, in all solicitations and
contracts (except Fixed Price) when de-
tailed assessment of costs is warranted
and a Contractor Spending Plan is re-
quired; use the clause at 2052.212–73 Fi-
nancial Status Report—Alternate 1
when no Contractor Spending Plan is
required.

(d) The contracting officer may alter
these clauses prior to issuance of the
solicitation or during competition by
solicitation amendment. Reporting re-
quirements should be set at a meaning-
ful and productive frequency. Insignifi-
cant changes may also be made by the
contracting officer on a case-by-case
basis during negotiations, without so-
licitation amendment.

[57 FR 61165, Dec. 23, 1992, as amended at 58
FR 26253, May 3, 1993]
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