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PART 2407—ACQUISITION
PLANNING

AUTHORITY: Sec. 7(d) of the Department of
Housing and Urban Development Act (42
U.S.C. 3535(d)).

Subpart 2407.1—Acquisition Plans

2407.102 Policy.
The Senior Procurement Executive is

responsible for establishing and main-
taining internal procedures to imple-
ment the Department’s Advance Pro-
curement Planning System (APPS).
The APPS should generally meet the
criteria contained in FAR subpart 7.1.

[49 FR 7701, Mar. 1, 1984, as amended at 51 FR
7948, Mar. 7, 1986]

PART 2409—CONTRACTOR
QUALIFICATIONS

Subpart 2409.5—Organizational Conflicts of
Interest

Sec.
2409.500 Scope of subpart.
2409.502 Applicability.
2409.503 Waiver.
2409.504 Contracting Officer responsibilities.
2409.507 Solicitation provisions and con-

tract clause.
2409.507–1 Solicitation provisions.
2409.507–2 Contract clause.

Subpart 2409.70—Debarment, Suspension,
and Ineligibility

2409.701 HUD regulations on debarment, sus-
pension, and ineligibility.

AUTHORITY: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

SOURCE: 49 FR 7701, Mar. 1, 1984, unless oth-
erwise noted.

Subpart 2409.5—Organizational
Conflicts of Interest

2409.500 Scope of subpart.
This subpart prescribes responsibil-

ities, general rules, and procedures for
identifying, evaluating, and resolving
organizational conflicts of interest.

2409.502 Applicability.
The procedures described in this sec-

tion shall be used for all advisory and
assistance services contracts and for

any other procurement involving the
acquisition of services when the Con-
tracting Officer determines that the
nature of the procurement presents a
potential for an organizational conflict
of interest.

[49 FR 7701, Mar. 1, 1984, as amended at 57 FR
59788, Dec. 15, 1992]

2409.503 Waiver.
The Senior Procurement Executive is

authorized to waive any general rule or
procedure in FAR Subpart 9.5 by deter-
mining that its application to a par-
ticular situation would not be in the
Government’s interest.

[57 FR 59788, Dec. 15, 1992]

2409.504 Contracting officer respon-
sibilities.

The following actions are required
for all contract actions covered by
2409.502:

(a) Disclosure or Representation. (1)
Each solicitation shall contain a provi-
sion which requires a potential offeror
to provide a statement which describes
in a concise manner all relevant facts
concerning any present or current
planned interest (financial, contrac-
tual, organizational, or otherwise) re-
lating to the work to be performed
under this section and bearing on
whether the offeror and any proposed
subcontractor or consultant has a pos-
sible organizational conflict of interest
with respect to:

(i) Being able to render impartial,
technically sound, and objective assist-
ance or advice; or

(ii) Being given an unfair competitive
advantage.
The offeror also may provide relevant
facts that show how its organizational
structure or management systems
limit its knowledge of possible organi-
zational conflicts of interest relating
to other divisions or sections of the or-
ganizations and how that structure or
system would eliminate or neutralize
such organizational conflict.

(2) In the absence of any interest re-
ferred to above, the offeror shall sub-
mit a statement certifying that to the
best of its knowledge and belief no such
interest exists.

(3) The Contracting Officer will re-
view the statement submitted and may
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require additional relevant informa-
tion from the offeror. All such informa-
tion and any other relevant informa-
tion known to the Contracting Officer
will be used to determine whether an
award to the offeror may create any or-
ganizational conflict of interest. If
such organizational conflict of interest
is found to exist, the Contracting Offi-
cer may:

(i) Impose appropriate conditions
which eliminate or neutralize such con-
flict;

(ii) Disqualify the offeror; or,
(iii) Determine that it is otherwise in

the best interests of the United States
to contract with the offeror by includ-
ing appropriate conditions mitigating
such conflict in the contract awarded.

(4) Failure to provide the disclosure
or execute the representation will be
deemed to be a minor infraction and
the offeror or contractor will be per-
mitted to correct the omission within a
time frame established by the Con-
tracting Officer.

(5) Refusal to provide the disclosure
or representation and any additional
information as required, or the willful
nondisclosure or misrepresentation of
any relevant interest shall disqualify
the offeror or contractor for award or
provide the rationale for post-award
default action if the exercise of due
diligence would have disclosed an ap-
parent conflict. This provision applies
equally to post-award disclosure re-
quirements contained in the clause re-
quired by HUDAR 2409.508–2.

(b) Administrative requirements. (1) The
disclosure or certification required by
HUDAR 2409.508–1 and 2409.508–2 is de-
signed to alert the Contracting Officer
to situations or relationships which
may constitute either present or an-
ticipated organizational conflicts of in-
terest with respect to a particular of-
feror or contractor. However, this dis-
closure or representation may not
identify a potential organizational con-
flict of interest involving a successful
offeror that could affect his or her par-
ticipation in subsequent procurements
arising out of or related to work per-
formed under a contract that results
from the solicitation currently under
consideration. Accordingly, whenever
such potential conflicts are foresee-
able, a special notice also shall be in-

cluded in the solicitation informing
offerors of the fact that such a poten-
tial conflict is foreseen and that a spe-
cial contract clause designed to elimi-
nate or neutralize such conflict will be
included in any resultant contract.
Such notice shall specify the proposed
extent and duration of restrictions to
be imposed with respect to participa-
tion in subsequent procurements. A
fixed term of reasonable duration is
measured by the time required to
eliminate what otherwise would con-
stitute an unfair competitive advan-
tage. This is a variable. However, in no
event shall an exclusion be stated
which is not related to a specific expi-
ration date or a certain event. The
Government shall not determine with-
out notice on an after-the-fact basis
that performance of a contract created
an organizational conflict of interest
with respect to procurements arising
out of or related to work performed
under that contract.

(2) Whenever an organizational con-
flict of interest is found to exist, it
shall be adequately eliminated, or neu-
tralized through the use of an appro-
priate special contract clause. Exam-
ples of the types of clauses which may
be employed include, but are not lim-
ited, to the following:

(i) Hardware exclusion clauses which
prohibit the acceptance of production
contracts following a related non-
production contract previously per-
formed by the Contractor.

(ii) Software exclusion clauses which:
(A) Require the contractor, members

of his or her Board of Directors, or his
or her chief executives to eliminate, or
neutralize an organizational conflict of
interest:

(B) Provide for the protection of the
confidentiality of data and guard
against its unauthorized use; or

(C) Prohibit other segments or divi-
sions of the contractor from becoming
involved in the performance of the con-
tract work or being in a position to in-
fluence such work.

(iii) The prospective contractor shall
be given the opportunity to negotiate
the terms and conditions of the clause
and its application. The extent and
time period of any restrictions shall be
specified in the clause.
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(c) Contract award when an organiza-
tional conflict of interest is present. (1) No
contract or modification award shall be
made to an offeror or contractor hav-
ing an organizational conflict of inter-
est with respect to that contract or
modifications unless:

(i) The conflict has been eliminated
or neutralized; or

(ii) The Contracting Officer deter-
mines that the award of the contract
would be otherwise in the best inter-
ests of the Government. Where such a
determination is made, an appropriate
written finding and determination
shall be placed in the contract file.

(2) Examples of circumstances justi-
fying such a determination include but
are not necessarily limited to:

(i) Situations where the public exi-
gency will not otherwise permit; or,

(ii) Situations where the requirement
cannot otherwise be obtained.

(3) The Contracting Officer’s deter-
mination shall be approved by the Head
of the Contracting Activity before
award.

(d) Action in Lieu of Termination. If
the Contracting Officer determines
that it would not be in the best inter-
est of the Government to terminate a
contract as provided in the clause cited
at HUDAR 2409.508–2, the Contracting
Officer shall take every reasonable ac-
tion to eliminate, or otherwise neutral-
ize the organizational conflict of inter-
est.

[49 FR 7701, Mar. 1, 1984; 49 FR 10930, Mar. 23,
1984, as amended at 53 FR 46534, Nov. 17, 1988;
57 FR 59788, Dec. 15, 1992]

2409.507 Solicitation provisions and
contract clause.

2409.507–1 Solicitation provisions.
The Contracting Officer shall insert

the provisions at 2452.209–70, Organiza-

tional Conflicts of Interest Notifica-
tion, and 2452.209–71, Organizational
Conflicts of Interest Certification, in
all solicitations over the small pur-
chase limitation.

[53 FR 46534, Nov. 17, 1988. Redesignated at 61
FR 19470, May 1, 1996]

2409.507–2 Contract clause.

The Contracting Officer shall insert
the clause at 2452.209–72, Organiza-
tional Conflicts of Interest, in all con-
tracts.

[53 FR 46534, Nov. 17, 1988. Redesignated at 61
FR 19470, May 1, 1996]

Subpart 2409.70—Debarment,
Suspension, and Ineligibility

2409.701 HUD regulations on debar-
ment, suspension, and ineligibility.

Departmental policies and proce-
dures concerning debarment and sus-
pension are contained in 24 CFR part
24.

PART 2411—DESCRIBING AGENCY
NEEDS

AUTHORITY: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

Subpart 2411.4—Delivery or
Performance Schedules

2411.404 Contract clause.

(a) The Contracting Officer may in-
sert the clause at 48 CFR 2452.211–70,
Contract Period, in all solicitations
and contracts.

[61 FR 19470, May 1, 1996]
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