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PART 5350—EXTRAORDINARY
CONTRACTUAL ACTIONS
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AUTHORITY: 5 U.S.C. 301 and FAR 1.301.

SOURCE: 51 FR 40978, Nov. 12, 1986, unless
otherwise noted.

Subpart 5350.4—Residual Powers
5350.401 Standards for use.

5350.401–90 Indemnification under
Public Law 85–804.

(a) Only the Secretary can grant in-
demnification under Pub. L. 85–804 and
E.O. 10789 as amended.

(b) The Air Force will consider in-
demnifying contractors under this au-
thority when the risk arises out of an
instrumentality or activity which is
unusually hazardous or nuclear in na-
ture with risk of loss so potentially
great that the contractor’s financial
and productive capabilities would be
severely impaired or disrupted. The in-
demnified risk shall be precisely de-
fined and directly related to the intrin-
sically hazardous or nuclear nature of
the instrumentality or activity, or to
the potentially catastrophic loss. In-
demnification may extend beyond the
period of contract performance only
when the potential for devastating fi-
nancial loss may result from normal
use of the product. Indemnification
shall not be provided for other forms of
‘‘product liability’’ beyond that result-
ing from the unusually hazardous or
nuclear risks initially defined in the
contract.

(c) In addition to paragraph (b) of
this section, the Air Force will con-
sider indemnifying contractors against
unusually hazardous or nuclear risks

with a potential for catastrophic loss
for the purpose of furthering pro-
grammatic aims in the interest of the
national defense. Providing indem-
nification to further programmatic
aims will be considered for only excep-
tional compelling circumstances. Pro-
grammatic aims include, but are not
limited to, assuring or obtaining com-
petition, avoiding prohibitive insur-
ance costs or where obtaining insur-
ance is precluded by the release of clas-
sified information. Reducing or elimi-
nating the insurance costs charged di-
rectly to a program does not in itself
establish that insurance costs are pro-
hibitive. Any request for indemnifica-
tion for programmatic aims must
clearly identify the programmatic pur-
poses to be served and how indem-
nification will serve those purposes.

5350.403 Special procedures for un-
usually hazardous or nuclear risks.

5350.403–1 Indemnification requests.
Contractor requests for indemnifica-

tion shall also include the following in-
formation:

(a) The risks for which indemnifica-
tion is sought must be precisely de-
fined and directly related to the intrin-
sically hazardous or nuclear nature of
the instrumentality or activity or to
the potentially catastrophic loss. Re-
quests shall focus on only those risks
for which insurance is not reasonably
available at a reasonable cost or for
which indemnification is necessary to
further programmatic purposes.

(b) The risks must be related to a
specific time-frame for which indem-
nification is required and must indi-
cate whether the time-frame extends
beyond contract performance.

(c) The purposes to be served by in-
demnifications must be clearly identi-
fied and the needs for indemnification
substantiated so that the scope and na-
ture of the request may be fully evalu-
ated.

5350.403–2 Action on indemnification
requests.

(a)(1) Prior to recommending indem-
nification, contracting officers shall
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ascertain that the contractor main-
tains financial protection in the form
of liability insurance in amounts con-
sidered to be prudent in the ordinary
course of business within the industry.
In addition, the contractor shall sub-
mit evidence, such as a certificate of
insurance or other customary proof of
insurance, that such insurance is ei-
ther in force or is available and will be
in force during the indemnified period.
A copy of the latest report on the con-
tractor’s insurance issued by the cog-
nizant Government reviewing activity
(i.e., AFPRO, DCAS, etc.) shall be sub-
mitted with the request for indem-
nification. The fact that insurance will
be a direct cost to the program will not
in itself be cause for a determination
that financial protection is not reason-
ably available, although the cost of
such insurance over and above the con-
tractor’s usual and customary cost for
insurance will be considered.

(2) Notwithstanding paragraph (a)(1)
of this section, there may be cases in
which the Air Force will determine to
indemnify the contractor only against
losses in excess of an identified dollar
amount.

(3) Whether certain risks are unusu-
ally hazardous or nuclear in nature re-
quires a reasoned judgement based on
the facts and circumstances of each
case. Considerations which will assist
in making that determination in-
clude—

(i) Understanding the nature of the
risk for which indemnification is being
requested and its relation to the prod-
uct or activity;

(ii) Assuring there is a clear, precise
definition of the unusually hazardous
or nuclear risk;

(iii) Ascertaining the time-frame for
indemnification;

(iv) Identifying the programmatic ob-
jectives for providing the indemnifica-
tion requested such as assuring com-
petition, avoiding prohibitive insur-
ance costs, assuring contractor per-
formance of essential services, or as-
suring protection of contractors from
catastrophic loss where, for security
reasons, adequate information cannot
be disclosed to insuring activities to
establish insurance coverage; and

(v) Determining that the indem-
nification provided serves the identi-
fied programmatic purposes.

(4) Contracting officers shall also as-
sure that the contractor has an ade-
quate, existing, and on-going industrial
safety program prior to recommending
indemnification. If indemnification is
to extend into the period of use of the
supplies or equipment, the contracting
officer shall assure that the contractor
has and maintains adequate system de-
sign, production engineering, and qual-
ity control procedures and systems. A
copy of the current safety report issued
by the cognizant Government review-
ing activity (i.e., AFPRO, DCAS, etc.)
shall be submitted with the request for
indemnification.

(5) Requests for indemnification shall
be considered on a case-by-case basis
and must be supported by all of the
data required by FAR 50.403 and this
Supplement.

(6) Requests that are based on pro-
grammatic objectives shall be submit-
ted over the signature of the Com-
mander or not lower than the Vice
Commander of the MAJCOM.

(7) Requests for indemnification au-
thority shall be submitted through
channels to HQ USAF/RDC.

(b) Upon receipt of authority to in-
demnify the agreed upon risk, and
prior to inclusion of the appropriate in-
demnification clause in the contract,
the contractor shall provide the PCO
with a copy of the certificate of insur-
ance, the policy or other binder evi-
dencing that the insurance coverage re-
quired is current and in effect.

5350.403–90 Analysis for indemnifica-
tion requests.

The following information and analy-
sis shall be included to supplement the
information required by FAR 50.403–2:

(a) A clear, precise definition of the
risk in establishing the relationship of
the system/equipment to the intrinsi-
cally hazardous or nuclear nature of
the instrumentality or activity.

(b) For risks arising from instrumen-
talities or activities which are unusu-
ally hazardous or nuclear in nature,
elaborate on the ‘‘unusually’’ hazard-
ous versus hazardous nature. Many pri-
vate sector activities are hazardous
and a clear distinction must be shown.
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(c) Dates or measurable activities
(e.g., delivery of the last unit) when in-
demnification will start and stop.

(d) Define the programmatic objec-
tives that cannot be otherwise accom-
plished and identify the programmatic
consequences if indemnification is not
granted.

(e) Discuss any deductibles and ap-
portionment of loss provisions in appli-
cable insurance coverages.

(f) When indemnification is to extend
beyond acceptance and into the period
of use, requests shall include a deter-
mination that the contractor has ade-
quate system design, production engi-
neering, and quality control procedures
and systems.

(g) A determination by the Com-
mander of the buying activity that in-
demnification is required to satisfy the
programmatic objectives.
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