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with the Government to determine if, and in
what amount, the Government is entitled to
a refund.

(e) If agreement pursuant to paragraph (d)
of this clause, cannot be reached, and the
Navy’s return of the new or unused item to
the contractor is practical, the Navy, subject
to the contractor’s agreement, may elect to
return the item to the contractor. Upon re-
turn of the item to its original point of gov-
ernment acceptance, the contractor shall re-
fund in full the price paid. If no agreement
pursuant to paragraph (d) of this clause is
reached, and return of the item by the Navy
is impractical, the contracting officer may,
with the approval of the Head of the Con-
tracting Activity, issue a contracting offi-
cer’s final decision on the matter, subject to
contractor appeal as provided in the Dis-
putes clause.

(f) The contractor will make refunds, as re-
quired under this clause, in accordance with
instructions from the contracting officer.

(g) The contractor shall not be liable for a
refund if the contractor advised the con-

tracting officer in a timely manner that the
price it would propose for a spare part or
item of support equipment exceeded its in-
trinsic value, and with such advice, specified
the estimated proposed price, the estimated
intrinsic value, and known alternative
sources or items, if any, that can meet the
requirement.

(h) This clause does not apply to any spare
parts or items of support equipment whose
price is determined through adequate price
competition. This clause also does not apply
to any spare part or item of support equip-
ment with a unit price in excess of $100,000;
or in excess of $25,000 if the contractor sub-
mitted, and certified the currency, accuracy
and completeness of, cost or pricing data ap-
plicable to the item.

(End of clause)

5252.243–9000—5252.243–9001 [Re-
served]
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PART 5315—CONTRACTING BY
NEGOTIATION

Subpart 5315.8—Price Negotiation

Sec.
5315.890 Formula pricing agreements (FPA).
5315.890–1 Description.
5315.890–2 Policy.
5315.890–3 Responsibilities.
5315.890–4 FPAs negotiated by other DOD

agencies.

AUTHORITY: 5 U.S.C. 301 and FAR 1.301.

SOURCE: 52 FR 12414, Apr. 16, 1987, unless
otherwise noted.

Subpart 5315.8—Price Negotiation

5315.890 Formula pricing agreements
(FPA).

5315.890–1 Description.
Formula pricing agreements (FPAs),

sometimes referred to as spare parts
pricing agreements, set forth a pricing
methodology and the specific rates and
factors to be used when pricing items
covered by the FPA. An FPA differs
from a Forward Pricing Rate Agree-
ment (FPRA) in that an FPA addresses
a pricing methodology limited to a spe-
cific group of items and its use by dif-
ferent buying activities is optional;
whereas FPRAs are generally limited
to agreements on individual rates or
factors (including Cost Estimating Re-
lationships (CERs)), apply to many
items, and are required to be used by
all buying activities. Any pricing
agreement made with a contractor
shall be considered to be an FPA if it
contains the following features:

(a) The agreement governs the pric-
ing methodology of more than one fu-
ture contract action and identifies the
category(s) of purchases to be covered
(for example, F–100 replenishment
spares).

(b) The pricing agreement is ex-
pressed in terms which specify the di-
rect cost inputs and the rates and/or
factors to be applied to identified bases
plus profit or fee.

5315.890–2 Policy.
FPAs should be established as nec-

essary to ease negotiation of large
numbers of contract actions and reduce
administrative costs and lead time.

However, FPAs shall only be nego-
tiated with contractors having a sig-
nificant volume of Government busi-
ness and application normally shall be
limited to acquisitions under $100,000.
FPAs anticipating individual acquisi-
tions over $100,000, shall be approved by
the HCA and shall specifically estab-
lish the maximum dollar amount for an
acquisition priced using the FPA. Pro-
posals received above $100,000 must be
submitted with an SF 1411 and a cer-
tificate of current cost or pricing data.
All FPAs shall—

(a) Be in writing and signed by a con-
tracting officer;

(b) Only be negotiated with contrac-
tors who are under Government in-
plant contract administration cog-
nizance and have a resident DCAA
auditor. (This requirement may be
waived with HCA approval);

(c) Not cover cost elements, such as
those portions of direct labor and ma-
terial costs which require discrete esti-
mating and analysis;

(d) Identify all rates/factors that are
a part of the FPA; however, the FPA
may reference a FPRA(s) as long as the
agreement prescribes the effect and
treatment of changes in the FPRA;

(e) Provide specific terms and condi-
tions covering expiration date, applica-
tion, and data requirements (e.g. ac-
tual cost data) for systematic monitor-
ing to assure the continuing validity of
the agreement;

(f) Provide for cancellation at the op-
tion of either party;

(g) Require the contractor to submit
to the contracting officer, and to the
cognizant contract auditor, any signifi-
cant change in cost or pricing data, es-
timating system, or accounting system
and its impact on the FPA;

(h) Require the contractor to identify
the FPA and the date of the latest cer-
tification of cost or pricing data sup-
porting the FPA in each specific pric-
ing proposal where the formula is used.
The contractor shall also be required
to identify those items that were not
priced with the formula if they are
commingled in a proposal that con-
tains items priced with the formula;

(i) Provide that the FPA shall not be
used if the contractor’s purchasing, es-
timating, or accounting system are dis-
approved by the Government;
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(j) Provide that the contracting offi-
cer, or designated representative, may
perform detailed cost or price analysis
on random samples of proposed items
and/or those items that have units
which are significantly higher than
previous buys;

(k) Be supported by certified cost or
pricing data in accordance with FAR
15.804, including the submission of a
signed certificate of current cost or
pricing data at the time agreement is
reached on the FPA (and on an annual
basis thereafter), and shall provide
that contractual documents for items
priced using the FPA, shall include the
clause at FAR 52.215–22, ‘‘Price Reduc-
tion for Defective Cost or Pricing
Data;’’

(l) Provide that the price of individ-
ual contract actions priced under the
FPA shall be adjusted if—

(1) It is found that the cost or pricing
data supporting the FPA was not accu-
rate, current, or complete;

(2) The contractor fails to comply
with 5315.890–2(g); or

(3) The price was developed through
incorrect application of the FPA;

(m) Provide that individual contract
actions priced using the FPA shall con-
tain a clause incorporating the FPA by
reference; and

(n) Be based on a pricing methodol-
ogy that ensures that unit prices are in
proportion to the item’s base cost (see
FAR 15.812).

5315.890–3 Responsibilities.

(a) Major commands shall—
(1) Establish appropriate approval

level for FPAs;
(2) Maintain a list of FPAs which

identifies the company and group of
items to be purchased;

(3) Conduct periodic reviews of FPAs
and contract actions priced using
FPAs; and

(4) Establish agreements with other
DOD agency contract administration
offices to provide field pricing support,
negotiation support, and administra-
tive support of Air Force negotiated
FPAs.

(b) Air Force contract administration
offices shall—

(1) Comply with the requirements of
5315.890–3(c) for those FPAs negotiated

by the administrative contracting offi-
cer (ACO) for their own use;

(2) Make any FPA negotiated by the
ACO available to any other buying ac-
tivity for their use;

(3) Provide field pricing support to
contracting officers in the evaluation
of FPAs;

(4) Participate in the negotiation of
FPAs;

(5) Notify the contracting officer,
who negotiated the FPA, when condi-
tions arise that may affect the FPA’s
validity; for example, changes to an
FPRA, disapproval of a contractor’s
purchasing system, and so forth. When
appropriate, recommend the FPA be
cancelled and renegotiated;

(6) Periodically validate the contrac-
tor’s compliance with the FPA; and

(7) Monitor rates and factors incor-
porated into each FPA.

(c) Contracting officers shall—
(1) Be responsible for the negotiation

of the FPA and ensure that it complies
with the requirements contained in
5315.890–2 (this responsibility may be
delegated to the ACO);

(2) Obtain field pricing support, in-
cluding contract audit and technical
reviews, in the evaluation of FPAs;

(3) Prepare a price negotiation
memorandum covering the pricing fac-
tors used in the FPA;

(4) Request CAO participation in ne-
gotiations;

(5) Semi-annually, through the ACO,
request the DCAA resident auditor to
determine if the contractor is comply-
ing with the FPA procedures;

(6) Annually, review the FPA to de-
termine its validity by evaluating re-
corded cost data, and renegotiate the
FPA if appropriate;

(7) Determine the effect of changed
conditions that may affect an FPA’s
validity, cancel FPAs when appro-
priate, and notify all interested parties
upon cancellation of the FPA;

(8) Not use an FPA that has been can-
celled;

(9) At a minimum, conduct the fol-
lowing evaluation of each proposal gen-
erated under an FPA;

(i) Determine the applicability of the
FPA to the items proposed.

(ii) Determine the reasonableness of
direct cost inputs to the formula.
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(iii) Determine the reasonableness of
any non-covered cost proposed, such as
nonrecurring costs.

(iv) Compare prices generated by the
FPA to prior prices, government esti-
mates, PR estimates, to ensure reason-
ableness. The existence of an FPA does
not relieve the contracting officer from
the responsibility of assuring that a
price is fair and reasonable;

(10) Conduct detailed cost analysis on
random samples of proposed items and/
or those items that have unit prices
which are significantly higher than
previous buys;

(11) Ensure that individual contract
actions priced using the FPA comply
with the terms of the FPA; and

(12) Comply with 5315.905–1(b)(7)(C)
when pricing an undefinitized contrac-
tual action using an FPA.

5315.890–4 FPAs negotiated by other
DOD agencies.

FPAs negotiated by other agencies
shall not be used by any Air Force ac-
tivity unless they comply with the re-
quirements in 5315.890–2.

PART 5316—TYPES OF CONTRACTS

AUTHORITY: 5 U.S.C. 301 and FAR 1.301.

Subpart 5316.2—Fixed-Price
Contracts

5316.203–4 Contract clauses.
(d) Adjustments based on cost indexes of

labor or material. (3)(iii)(A) When using
the abnormal escalation index method,
on contracts in excess of $50,000,000, the
clause shall provide that contract ad-
justments will include the
compounding effect of actual indices
for future periods. Since predicted eco-
nomic trends have a compounding ef-
fect on the scheduled price, when cal-
culating each economic price adjust-

ment (EPA) for costs within a com-
pleted period, a further provisional ad-
justment shall be made to all future
period costs. This provisional adjust-
ment shall be calculated using the
same percentage decrease (or increase)
as was made in the adjustment for the
completed period. Provisional adjust-
ments for each period must be liq-
uidated against the final adjustment
for each period. For example, the fol-
lowing formula could be used in com-
puting adjustments:

Adjustment=((x¥y)/y) [z]¥s

where
x=actual index
y=projected index
z=sum of dollars subject to adjustment for

all periods in which a final adjustment
has not been made

s=sum of unliquidated provisional adjust-
ments

(B) For those EPA clauses which in-
clude a dead band in which no adjust-
ment is make, the upper end of the
dead band becomes the projected index
value during the times of increasing in-
flation, and the lower end of the dead
band becomes the projected index value
during times of decreasing inflation.
For those EPA clauses which provide
for price adjustments only if the dif-
ference between the projected index
value exceeds a predetermined thresh-
old (trigger bands), no adjustment will
be made for the future periods unless
the actual index value exceeds the pre-
determined threshold. However, when
the actual index exceeds the projected
index by the predetermined threshold,
then an adjustment must be made to
future periods.

(C) The above requirement is op-
tional on multinational contracts
where the impact of multiple country
index recalculations are extremely
complex.

[52 FR 6332, Mar. 3, 1987]
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SUBCHAPTER G—CONTRACT MANAGEMENT

PART 5350—EXTRAORDINARY
CONTRACTUAL ACTIONS

Subpart 5350.4—Residual Powers

Sec.
5350.401 Standards for use.
5350.401–90 Indemnification under Pub. L.

85–804.
5350.403 Special procedures for unusually

hazardous or nuclear risks.
5350.403–1 Indemnification requests.
5350.403–2 Action on indemnification re-

quests.
5350.403–90 Analysis for indemnification re-

quests.

AUTHORITY: 5 U.S.C. 301 and FAR 1.301.

SOURCE: 51 FR 40978, Nov. 12, 1986, unless
otherwise noted.

Subpart 5350.4—Residual Powers
5350.401 Standards for use.

5350.401–90 Indemnification under
Public Law 85–804.

(a) Only the Secretary can grant in-
demnification under Pub. L. 85–804 and
E.O. 10789 as amended.

(b) The Air Force will consider in-
demnifying contractors under this au-
thority when the risk arises out of an
instrumentality or activity which is
unusually hazardous or nuclear in na-
ture with risk of loss so potentially
great that the contractor’s financial
and productive capabilities would be
severely impaired or disrupted. The in-
demnified risk shall be precisely de-
fined and directly related to the intrin-
sically hazardous or nuclear nature of
the instrumentality or activity, or to
the potentially catastrophic loss. In-
demnification may extend beyond the
period of contract performance only
when the potential for devastating fi-
nancial loss may result from normal
use of the product. Indemnification
shall not be provided for other forms of
‘‘product liability’’ beyond that result-
ing from the unusually hazardous or
nuclear risks initially defined in the
contract.

(c) In addition to paragraph (b) of
this section, the Air Force will con-
sider indemnifying contractors against
unusually hazardous or nuclear risks

with a potential for catastrophic loss
for the purpose of furthering pro-
grammatic aims in the interest of the
national defense. Providing indem-
nification to further programmatic
aims will be considered for only excep-
tional compelling circumstances. Pro-
grammatic aims include, but are not
limited to, assuring or obtaining com-
petition, avoiding prohibitive insur-
ance costs or where obtaining insur-
ance is precluded by the release of clas-
sified information. Reducing or elimi-
nating the insurance costs charged di-
rectly to a program does not in itself
establish that insurance costs are pro-
hibitive. Any request for indemnifica-
tion for programmatic aims must
clearly identify the programmatic pur-
poses to be served and how indem-
nification will serve those purposes.

5350.403 Special procedures for un-
usually hazardous or nuclear risks.

5350.403–1 Indemnification requests.
Contractor requests for indemnifica-

tion shall also include the following in-
formation:

(a) The risks for which indemnifica-
tion is sought must be precisely de-
fined and directly related to the intrin-
sically hazardous or nuclear nature of
the instrumentality or activity or to
the potentially catastrophic loss. Re-
quests shall focus on only those risks
for which insurance is not reasonably
available at a reasonable cost or for
which indemnification is necessary to
further programmatic purposes.

(b) The risks must be related to a
specific time-frame for which indem-
nification is required and must indi-
cate whether the time-frame extends
beyond contract performance.

(c) The purposes to be served by in-
demnifications must be clearly identi-
fied and the needs for indemnification
substantiated so that the scope and na-
ture of the request may be fully evalu-
ated.

5350.403–2 Action on indemnification
requests.

(a)(1) Prior to recommending indem-
nification, contracting officers shall
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ascertain that the contractor main-
tains financial protection in the form
of liability insurance in amounts con-
sidered to be prudent in the ordinary
course of business within the industry.
In addition, the contractor shall sub-
mit evidence, such as a certificate of
insurance or other customary proof of
insurance, that such insurance is ei-
ther in force or is available and will be
in force during the indemnified period.
A copy of the latest report on the con-
tractor’s insurance issued by the cog-
nizant Government reviewing activity
(i.e., AFPRO, DCAS, etc.) shall be sub-
mitted with the request for indem-
nification. The fact that insurance will
be a direct cost to the program will not
in itself be cause for a determination
that financial protection is not reason-
ably available, although the cost of
such insurance over and above the con-
tractor’s usual and customary cost for
insurance will be considered.

(2) Notwithstanding paragraph (a)(1)
of this section, there may be cases in
which the Air Force will determine to
indemnify the contractor only against
losses in excess of an identified dollar
amount.

(3) Whether certain risks are unusu-
ally hazardous or nuclear in nature re-
quires a reasoned judgement based on
the facts and circumstances of each
case. Considerations which will assist
in making that determination in-
clude—

(i) Understanding the nature of the
risk for which indemnification is being
requested and its relation to the prod-
uct or activity;

(ii) Assuring there is a clear, precise
definition of the unusually hazardous
or nuclear risk;

(iii) Ascertaining the time-frame for
indemnification;

(iv) Identifying the programmatic ob-
jectives for providing the indemnifica-
tion requested such as assuring com-
petition, avoiding prohibitive insur-
ance costs, assuring contractor per-
formance of essential services, or as-
suring protection of contractors from
catastrophic loss where, for security
reasons, adequate information cannot
be disclosed to insuring activities to
establish insurance coverage; and

(v) Determining that the indem-
nification provided serves the identi-
fied programmatic purposes.

(4) Contracting officers shall also as-
sure that the contractor has an ade-
quate, existing, and on-going industrial
safety program prior to recommending
indemnification. If indemnification is
to extend into the period of use of the
supplies or equipment, the contracting
officer shall assure that the contractor
has and maintains adequate system de-
sign, production engineering, and qual-
ity control procedures and systems. A
copy of the current safety report issued
by the cognizant Government review-
ing activity (i.e., AFPRO, DCAS, etc.)
shall be submitted with the request for
indemnification.

(5) Requests for indemnification shall
be considered on a case-by-case basis
and must be supported by all of the
data required by FAR 50.403 and this
Supplement.

(6) Requests that are based on pro-
grammatic objectives shall be submit-
ted over the signature of the Com-
mander or not lower than the Vice
Commander of the MAJCOM.

(7) Requests for indemnification au-
thority shall be submitted through
channels to HQ USAF/RDC.

(b) Upon receipt of authority to in-
demnify the agreed upon risk, and
prior to inclusion of the appropriate in-
demnification clause in the contract,
the contractor shall provide the PCO
with a copy of the certificate of insur-
ance, the policy or other binder evi-
dencing that the insurance coverage re-
quired is current and in effect.

5350.403–90 Analysis for indemnifica-
tion requests.

The following information and analy-
sis shall be included to supplement the
information required by FAR 50.403–2:

(a) A clear, precise definition of the
risk in establishing the relationship of
the system/equipment to the intrinsi-
cally hazardous or nuclear nature of
the instrumentality or activity.

(b) For risks arising from instrumen-
talities or activities which are unusu-
ally hazardous or nuclear in nature,
elaborate on the ‘‘unusually’’ hazard-
ous versus hazardous nature. Many pri-
vate sector activities are hazardous
and a clear distinction must be shown.
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(c) Dates or measurable activities
(e.g., delivery of the last unit) when in-
demnification will start and stop.

(d) Define the programmatic objec-
tives that cannot be otherwise accom-
plished and identify the programmatic
consequences if indemnification is not
granted.

(e) Discuss any deductibles and ap-
portionment of loss provisions in appli-
cable insurance coverages.

(f) When indemnification is to extend
beyond acceptance and into the period
of use, requests shall include a deter-
mination that the contractor has ade-
quate system design, production engi-
neering, and quality control procedures
and systems.

(g) A determination by the Com-
mander of the buying activity that in-
demnification is required to satisfy the
programmatic objectives.
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