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§350.1 Purpose.

The purpose of this part is to pre-
scribe requirements for Federal assist-
ance to States for programs to adopt
and enforce Federal rules, regulations,
standards and orders applicable to
commercial motor vehicle safety or
compatible State rules, regulations,
standards and orders.

§350.3 Definitions.

As used in this part:

Administrator means the Federal
Highway Administrator.

Basic allocation means only those
Federal funds distributed by the alloca-
tion formula, or the minimum funding
level specified in this part.

Basic grant means the funds available
to a State for carrying out an approved
State Enforcement Plan (SEP), which
include, but are not limited to:

(1) Recruiting and training of person-
nel, payment of salaries and fringe ben-
efits, the acquisition and maintenance
of equipment except those at fixed
weigh scales for the purposes of weight
enforcement, and reasonable overhead
costs needed to operate the program;

(2) Commencement and conduct of
expanded systems of enforcement;

(3) Establishment of an effective out-
of-service and compliance enforcement
system; and

(4) Retraining and replacing staff and
equipment.

Commercial motor vehicle means any
self-propelled or towed vehicle used on
the public highways in commerce to
transport passengers or property when:

(1) The vehicle has a gross vehicle
weight rating or gross combination
weight rating of 10,001 or more pounds;
or

(2) The vehicle is designed to trans-
port more than 15 passengers, including
the driver; or

(3) The vehicle is used in the trans-
portation of hazardous materials in
quantities requiring placarding under
regulations issued by the Secretary of
Transportation pursuant to the author-
ity of the Hazardous Material Trans-
portation Act, as amended (49 U.S.C.
app. 1801 et seq.).

Compatible or compatibility means, in
relation to State laws and regulations
pertaining to commercial motor vehi-
cle safety, having the same effect as
the Federal Motor Carrier Safety Regu-
lations (FMCSR) or Federal Hazardous
Materials Regulations (FHMR) in that
those State rules are either identical
or fall within the tolerance guidelines
in appendix C to this part.

Motor carrier has the same meaning
such term has in §390.5.

State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa,
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§350.5

Guam, or the Commonwealth of the
Northern Marianas.

[57 FR 40956, Sept. 8, 1992, as amended at 60
FR 38743, July 28, 1995]

§350.5 Policy.

The Federal Highway Administration
(FHWA) policy is to encourage each
State to enforce uniform motor carrier
safety and hazardous materials regula-
tions for both interstate and intrastate
motor carriers and drivers. The re-
quirements for compliance with safety
standards in one State should be com-
patible with the requirements in an-
other State. A coordinated program of
inspection and enforcement activities
is needed to avoid duplication of effort,
to promote compliance with uniform
safety requirements by all types of
motor carriers, and to provide a basis
for sanctioning carriers for poor safety
performance.

§350.7 Obijective.

The objective of the Motor Carrier
Safety Assistance Program (MCSAP) is
to reduce the number and severity of
accidents and hazardous materials inci-
dents involving commercial motor ve-
hicles by substantially increasing the
level and effectiveness of enforcement
activity and the likelihood that safety
defects, driver deficiencies and unsafe
carrier practices will be detected and
corrected.

§350.9 Conditions for basic grant ap-
proval.

(a) The State shall agree to adopt,
and to assume responsibility for en-
forcing the Federal Motor Carrier Safe-
ty Regulations (FMCSR) (49 CFR parts
390 through 399, except as may be de-
termined by the Administrator to be
inapplicable to a State enforcement
program) including highway related
portions of the Federal Hazardous Ma-
terials Regulations (FHMR) (49 CFR
parts 107, 171-173, 177, 178 and 180), or
compatible State rules, regulations,
standards, and orders applicable to
motor carrier safety, including high-
way transportation of hazardous mate-
rials.

(b) The State shall submit a State
Enforcement Plan (SEP) for the con-
duct of an effective safety program.
Such plan, upon acceptance by the

49 CFR Ch. Ill (10-1-98 Edition)

FHWA, will serve as the basis for mon-
itoring and evaluating performance of
the State under the grant, and will be
resubmitted, with revisions as nec-
essary, in applications for reapproval
in following years.

(c) The SEP shall designate the lead
State agency responsible for admin-
istering the plan for the State.

(d) The agencies named to perform
functions under the plan shall have the
legal authority, resources, and quali-
fied personnel necessary to enforce the
FMCSR and FHMR or compatible State
rules at the time the State implements
the approved SEP.

(e) The State shall allocate adequate
funds for the administration of the
SEP and the enforcement of the
FMCSR and FHMR or compatible State
rules.

(f) State laws shall provide for right
of entry and inspection adequate to
carry out the SEP and provide that the
State will grant maximum reciprocity
for inspections conducted pursuant to
the North American Uniform Driver/
Vehicle Inspection standard, through
the use of a nationally accepted system
allowing ready identification of pre-
viously inspected commercial motor
vehicles.

(g) The State shall certify that it will
maintain its aggregate expenditure of
funds by the State and political sub-
divisions thereof, exclusive of Federal
funds, for commercial motor vehicle
safety programs and related programs
eligible for funding under this part, as
required by §350.17 of this part.

(h) The State shall agree to prepare
and submit all reports required in con-
nection with the SEP or other condi-
tions of the grant to the FHWA upon
request.

(i) The lead State agency shall agree
to adopt such uniform reporting re-
quirements and use such uniform forms
to record work activities performed
under the SEP as may be established
and required by the FHWA.

(J) The State shall require registrants
of commercial motor vehicles to de-
clare, at the time of registration,
knowledge of the FMCSR and FHMR or
compatible State rules, as applicable.

(k) The statutory authority of the
State to regulate motor carriers shall
extend to private motor carriers of
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property as well as for-hire motor car-
riers.

() The State shall ensure that com-
mercial motor vehicle size and weight
enforcement, drug interdiction, and
traffic enforcement activities funded
under this program will not diminish
the effectiveness of other commercial
motor vehicle safety enforcement pro-
grams.

(m) The State shall take appropriate
steps to ensure that fines imposed and
collected by the State for violations
will be reasonable and appropriate and,
to the maximum extent practicable,
will seek to implement into law and
practice the recommended fine sched-
ule published by the Commercial Vehi-
cle Safety Alliance.

(n) The State will participate in the
SAFETYNET no later than January 1,
1994.

(0) The State will undertake efforts
to emphasize and improve enforcement
of State and local traffic laws as they
pertain to commercial motor vehicle
safety.

(p) The State will ensure comprehen-
sive enforcement and reinspection of
vehicles and drivers placed out of serv-
ice to verify compliance with lawful or-
ders and the correction of all violations
cited on roadside inspection reports.

§350.11 Adopting and enforcing com-
patible laws and regulations.

(@) No funds shall be awarded under
this part to States that do not adopt
and enforce laws and regulations that
are compatible with the FMCSR (ex-
cept as may be determined by the Ad-
ministrator to be inapplicable) and the
FHMR, unless otherwise provided in
the Tolerance Guidelines (appendix C
to this part).

(b) The State shall conduct an annual
review of all its laws and regulations
pertaining to commercial motor vehi-
cle safety to determine their compat-
ibility with the FMCSR and FHMR.
The review shall be carried out in ac-
cordance with part 355 of this sub-
chapter. To support a State’s conten-
tion of compatibility, the State may
submit opinions from the State’s At-
torney General or other chief legal offi-
cer with respect to the effect and en-
forceability of State laws, rules, regu-

§350.11

lations, standards, or orders in relation
to the FMCSR and FHMR.

(c) State laws and regulations per-
taining to commercial motor vehicle
safety in interstate commerce are also
subject to preemption under the provi-
sions of §355.25 of this chapter.

(d) State laws and regulations that
are not identical to the FMCSR or
FHMR will be deemed compatible for
purposes of this part only if they are
within the variances permitted under
the tolerance guidelines in appendix C
of this part.

(e) No State shall implement any
changes to a State law or regulation
which makes that or any other law or
regulation incompatible under this sec-
tion.

(f) As soon as practical after the ef-
fective date of any amendment to the
FMCSR or FHMR, but no longer than
three years, the applicable State law or
regulation must be adopted or amended
in such manner as makes it compatible
with the amended Federal provision.

(g9) Any State may apply for a vari-
ance related to State laws, regulations
or enforcement practices pertaining to
commercial motor vehicle safety in
intrastate commerce, which shall be
granted if the State can satisfactorily
demonstrate that the State law, regu-
lation or enforcement practice
achieves substantially the same pur-
pose as the similar Federal rule, does
not apply to interstate commerce, and
has no adverse impact on safety.

(h) Upon a determination by the
FHWA, on its own initiative or after
determination initiated at the request
of any person, including a State, that a
State has failed to comply with the re-
quirements of this part, or that a State
law, regulation or enforcement prac-
tice pertaining to commercial motor
vehicle safety in either interstate or
intrastate commerce is incompatible
with the FMCSR or HMTR, a proceed-
ing under §350.27 for withdrawal of ap-
proval of a State plan may be initiated.
This proceeding shall be in addition to
or in conjunction with any action initi-
ated under §355.25 of this chapter.

(i) Any decision regarding the com-
patibility of a State law or regulation
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§350.13

with the FHMR that requires an inter-
pretation will be referred to the Re-
search and Special Programs Adminis-
tration for such interpretation before
proceeding under §350.27.

[57 FR 40956, Sept. 8, 1992, as amended at 59
FR 5264, Feb. 3, 1994]

§350.13 State Enforcement Plan (SEP)
for a basic grant.

(a) As a condition of the basic grant
the State shall submit its proposed
SEP or update thereof to the FHWA di-
vision office.

(b) The SEP shall:

(1) Provide an assessment of the com-
mercial motor carrier and highway
hazardous materials safety problems
within the State;

(2) Identify State penalty structures
applicable to enforcement activities
covered in the SEP, evaluate their rea-
sonableness and appropriateness, and
indicate the steps being taken to ap-
proximate the published Commercial
Vehicle Safety Alliance (CVSA) fine
schedule, if necessary.

(3) Demonstrate that the State has
authority to regulate and to enforce its
regulations with respect to private car-
riers of property as well as for-hire
motor carriers; and

(4) Describe in detail the objectives
sought to be achieved, the resources to
be employed, the work items to be per-
formed, the unit costs where feasible
and the methods to be used to measure
effectiveness. Specifically, the SEP
shall:

(i) Identify other agencies participat-
ing in the plan and describe the roles of
each;

(ii) ldentify the number and category
of personnel employed and the special-
ized training provided;

(iii) Include roadside inspection ac-
tivity at such times and locations as
will assure comprehensive enforce-
ment;

(iv) Describe the proposed reinspec-
tion activities that would ensure motor
carriers had made timely corrections
of the out-of-service defects and other
safety violations cited on the roadside
inspection reports and that out-of-serv-
ice drivers came into compliance with
the regulations. These reinspection ac-
tivities shall include covert operations
to determine the extent of compliance

49 CFR Ch. Ill (10-1-98 Edition)

with the State’s out-of-service orders.
State enforcement activities to remedy
out-of-service violations shall depend
on the extent of the verification prob-
lem and may include, but are not lim-
ited to: on-site reinspection activities;
covert surveillance activities; safety
and compliance review programs; and
other State proposed activities ap-
proved by the FHWA; and

(v) Describe the tracking system to
be used by the State to ensure that the
motor carrier has certified to the cor-
rection of the safety violations and re-
turned the inspection report to the
issuing agency.

(5) Be coordinated with the State
highway safety plan under 23 U.S.C.
402.

(6) Describe the methods the State
will use to promote:

(i) Removing impaired drivers from
the highways through enforcement of
regulations on the use of alcohol and
controlled substances and by ensuring
ready roadside access to alcohol detec-
tion and measuring equipment;

(ii) Appropriate training to its per-
sonnel on the recognition of drivers im-
paired by alcohol or controlled sub-
stances;

(iii) Enforcement of requirements re-
lating to the licensing of commercial
motor vehicle drivers, including check-
ing the status of commercial driver’s
licenses;

(iv) Improved enforcement of hazard-
ous materials transportation regula-
tion by encouraging more inspections
of shipper facilities and comprehensive
inspections of hazardous materials
loads;

(v) Effective controlled substance
interdiction activities and training on
strategies for carrying out such activi-
ties; and

(vi) Effective use of trained and
qualified officers and employees of po-
litical subdivisions and local govern-
ments, under the direction and super-
vision of the lead agency, in enforce-
ment of commercial motor vehicle
safety and hazardous materials trans-
portation safety.

(7) Document, if funds are used for
vehicle size and weight, alcohol/con-
trolled substance checks, drug inter-
diction and/or traffic law enforcement,
that such activities are carried out in
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conjunction with an appropriate type
of vehicle or driver inspection.

(c) Guidelines for the preparation of
the SEP are provided in appendix A to
this part.

(Approved by the Office of Management and
Budget under control number 2125-0536)

§350.15 Certification of compliance by
State.

The FHWA will accept a certifi-
cation, executed by the Governor, the
State’s Attorney General or other
State official specifically designated by
the Governor, in the form provided in
appendix B to this part, that the State
is in compliance with the conditions of
§350.9 of this part. The certification
shall accompany the SEP and be made
part thereof. The certification shall be
supplemented by a copy of any State
law, regulation or forms pertaining to
commercial motor carrier safety
adopted since the State’s last certifi-
cation, if any, which bear on the items
listed in the certification. The certifi-
cate should acknowledge that activi-
ties described in §350.9 will be per-
formed.

§350.17 Maintenance of effort.

(a) No SEP shall be approved or grant
awarded in the absence of a commit-
ment by the State to maintain the ag-
gregate expenditure of funds by the
State for commercial motor vehicle
and highway hazardous materials safe-
ty programs as provided in this sec-
tion.

(b) The State shall certify each year
that the level of State funding for the
12-month period covered in the SEP for
motor carrier and highway hazardous
materials safety, size and weight, traf-
fic safety and drug interdiction en-
forcement purposes shall not fall below
the average aggregate expenditure of
funds, exclusive of Federal funds and
any State matching funds used to re-
ceive Federal funding, for those pur-
poses in the base period of three full
fiscal years prior to December 18, 1991.
The State may elect to use either Fed-
eral fiscal years or State fiscal years at
its option.

(¢) In determining whether a State
has complied with this maintenance of
effort commitment, expenditures of
State funds for federally sponsored

§350.21

demonstration or pilot programs need
not be included in aggregating expendi-
tures in the base period.

(d) For the purpose of determining
the State’s expenditures in the base pe-
riod, only costs associated with activi-
ties performed by State or local agen-
cies currently receiving or projected to
receive funds under this part must be
counted, and only those activities
which meet the most current require-
ments for funding eligibility under the
grant program must be included.

(e) If it is determined that a State
has not maintained its level of expendi-
tures as certified, the State shall be
notified of the deficiency. Upon receipt
of such notification, the State shall
have the opportunity to submit infor-
mation to substantiate the certifi-
cation.

(f) If, after consideration of all infor-
mation, it is finally determined that a
State has failed to meet its mainte-
nance of effort requirement, an amount
equal to the deficiency shall be de-
ducted from the State’s current alloca-
tion. That amount will then be avail-
able for reallocation under §350.21 of
this part.

§350.19 Grant application submission.

A State shall submit its application
to the FHWA division office on or be-
fore August 1 of each year. The time
for submitting a plan may be extended
for a period not to exceed 30 calendar
days for good cause shown. Grants are
approved for the fiscal year for which
application is made. Failure of a State
to submit a plan for any given fiscal
year will preclude consideration of
grant approval for that State for that
year.

§350.21 Distribution of funds.

(a) The Federal share payable to re-
imburse States for eligible costs in-
curred in the administration of a com-
mercial motor carrier safety program
shall not exceed 80 percent.

(b) The FHWA will, upon request,
waive the requirement for matching
funds to be provided by the Virgin Is-
lands, American Samoa, Guam, or the
Commonwealth of the Northern Mari-
anas.

(c) The funds available to any State
for a basic grant in any one year shall
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be distributed according to an alloca-
tion formula based on the most recent
reliable data concerning the following
factors in equal proportion:

(1) Road mileage (all highways);

(2) Vehicle miles travelled (all vehi-
cles);

(3) Number of commercial vehicles
over 10,000 pounds (gross vehicle weight
rating);

(4) Population (most current census);
and

(5) Special fuel consumption (net
after reciprocity adjustment).

(d) Subject to the availability of
funds, the individual allocations shall
be adjusted so that no State qualifying
for an award shall be allocated more
than a ceiling amount, which shall be
no less than the ceiling amount used in
the previous year’s distribution proc-
ess. The ceiling shall be increased each
fiscal year in proportion to the amount
of increase in the funds available for
distribution in that fiscal year. The al-
location formula shall also be adjusted
so that no State qualifying for an
award shall be allocated:

(1) Less than the basic allocation of
funds received in the 1991 fiscal year,
provided the SEP continues to support
that level of funding; or

(2) Less than 0.5 percent of the total
amount allocated to all States (or
$250,000, whichever is greater).

(3) Beginning on October 1, 1994, and
each October 1 thereafter, more than 50
percent of the basic formula allocation
provided for in this section if any such
State has adopted and is enforcing
compatible regulations applicable to
interstate transportation, but has not
adopted or is not enforcing compatible
regulations applicable to intrastate
transportation.

(e) Funds will be allocated to States
in recognition of innovative, success-
ful, cost efficient or cost effective pro-
grams to promote commercial motor
vehicle safety and hazardous materials
transportation safety and provide in-
centives to States that conduct traffic
safety enforcement activities done in
conjunction with motor carrier safety
inspections. The allocations will be
done in three separate grants:

(1) Basic grants—funds used to per-
form commercial vehicle safety activi-
ties such as driver/vehicle inspections,

49 CFR Ch. Ill (10-1-98 Edition)

safety reviews and compliance reviews.
Allocation for basic grants will be
made pursuant to paragraphs (c) and
(d) of this section. Unused basic alloca-
tions will be periodically redistributed.
Any eligible MCSAP activity can be in-
cluded under the State’s basic grant
activities.

(2) Supplemental grants—funds used
to conduct additional activities or in-
novative programs demonstrated to be
effective and cost-efficient, and may
include emphasis areas established by
policy in consultation with the States.
To be eligible for a supplemental grant,
a State must qualify for a basic grant.
Unused supplemental grant funds will
be periodically redistributed among
those States that are able to dem-
onstrate innovative, cost-effective pur-
poses consistent with the objectives of
this part.

(3) Special grants—funds used by
States to meet the conditions in §350.9
regarding eligibility requirements for
basic grants; or for States already par-
ticipating in the basic program, to de-
velop the prerequisites for expanded
activities not presently part of their
basic programs. Special grants are also
available for research or data collec-
tion activities, or for projects specifi-
cally identified by statute, as, for ex-
ample, commercial driver’s license en-
forcement. To be eligible for a special
grant, a State need not qualify for a
basic grant.

(f) Notwithstanding any other provi-
sions of this section, funds which have
not been awarded to States under ap-
plication of the allocation formula and
the provisions for additional alloca-
tions contained in this section may be
redistributed at the discretion of the
Administrator. Subject to the avail-
ability of funds, the primary purpose of
any such redistribution is to prevent a
decrease in the amount of Federal
funds used by particular States in pre-
vious years to support effective and in-
novative programs. Preference will be
given to those States which have main-
tained effective federally assisted pro-
grams at levels beyond that possible if
limited to formula allocations.

(g) The funds obligated by a State
will remain available to the State for a
period of the fiscal year in which obli-
gated and the next full fiscal year. Any
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unexpended obligations which are to be
carried over to the next fiscal year
must be accounted for in the new SEP
for that fiscal year. Funds must be ex-
pended in the order in which they are
obligated.

[57 FR 40956, Sept. 8, 1992, as amended at 59
FR 5264, Feb. 3, 1994]

§350.23 Acceptance of State plan.

(a) Each plan will be reviewed for
content, after which the State will be
notified of its acceptance or rejection.

(b) The time for submitting a plan
may be extended for a period not to ex-
ceed 30 calendar days for good cause
shown.

(c) Each State plan shall include an
analysis of the effectiveness of its prior
year’s plan in reaching the stated ob-
jectives. The State will be advised
whether any changes are needed in the
plan or in its intended objectives.

§350.25 Effect of failure to submit a
satisfactory State plan.

(a) A State will be notified in writing
that approval of the plan is being with-
held along with the reasons for such
action, if:

(1) It is determined that a plan does
not meet the requirements described in
§§350.9 and 350.13; or

(2) 1t is determined that an SEP is
not adequate to ensure effective en-
forcement of the FMCSR and FHMR; or
compatible State rules.

(b) The State shall have 30 calendar
days from the date of the notice to
modify the plan and resubmit it for ap-
proval.

§350.27 Procedure for withdrawal of
approval.

(a) If a State is not performing ac-
cording to an approved plan or a State
is not adequately enforcing the FMCSR
and FHMR, or compatible State rules,
the Administrator shall issue a written
notice of proposed determination of
nonconformity to the Governor of the
State or the official designated in the
plan. The notice shall state the reasons
for the proposed determination and in-
form the State that it may reply in
writing within 30 calendar days from
the date of the notice. The reply should
address the deficiencies cited in the no-

§350.29

tice and provide documentation as nec-
essary.

(b) The Administrator’s decision,
after notice and opportunity for com-
ment, will constitute the final decision
of the FHWA. An adverse decision will
result in immediate cessation of Fed-
eral participation in the plan.

(c) If the State does not respond to a
notice of proposed determination of
nonconformity as provided in para-
graph (a) of this section, the proposed
determination shall become the Ad-
ministrator’s final decision with the
same effect as paragraph (b) of this sec-
tion.

(d) Any State aggrieved by an ad-
verse decision issued under this part
may seek judicial review pursuant to 5
U.S.C.ch. 7.

§350.29 Eligible costs.

(a) Work must be performed pursuant
to an acceptable State plan in order for
the cost of that work to be eligible for
reimbursement. The eligible costs
under the grant program are comprised
of the allowable direct costs incident
to the State’s performance and its allo-
cable portion of allowable indirect
costs, less applicable credits.

(b) The primary functions to be per-
formed under a basic grant are uniform
roadside inspections and safety and
compliance reviews with follow-up en-
forcement actions or compliance meas-
ures. Consequently, the major cost will
be compensation and expenses of the
personnel required to perform these
functions.

(c) Subject to paragraph (c)(5) of this
section, funds may also be used for:

(1) Enforcement of size and weight
limitations;

(2) Detecting the unlawful presence
of controlled substances in a commer-
cial motor vehicle or on the person of
any occupant (including the operator)
of such a vehicle;

(3) Enforcement of State traffic laws
and regulations designed to promote
safe operation of commercial motor ve-
hicles; and

(4) Sanitary food transportation in-
spections pursuant to 49 U.S.C. 2808.

(5) Provided: these activities are car-
ried out in conjunction with an appro-
priate type of inspection for enforce-
ment of safety regulations. Size and
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weight enforcement must be conducted
at locations other than fixed weight fa-
cilities, at specific geographical loca-
tions where the weight of the vehicle
can significantly affect the safe oper-
ation of the vehicle, or at seaports
where intermodal shipping containers
enter and exit the United States.

(d) Eligible personnel costs include,
but are not limited to:

(1) Recruitment and screening;

(2) Training;

(3) Salaries and fringe benefits; and

(4) Supervision.

(e) Equipment and travel costs di-
rectly related to the primary functions
are also eligible for proportionate re-
imbursement. These costs include, but
are not limited to:

(1) Venhicles;

(2) Uniforms;

(3) Communications equipment;

(4) Special inspection equipment;

(5) Vehicle maintenance;

(6) Motor fuel and oil; and

(7) Travel and per diem expenses.

(f) Indirect expenses related to facili-
ties used to conduct inspections or to
house enforcement personnel, support
staff, and equipment, except those re-
lated to fixed weighing facilities, may
also be eligible to the extent they are
measurable and recurring, such as rent
and overhead.

(g) A secondary function of the
MCSAP is to develop a data base on
which to coordinate resources and im-
prove efficiency. Therefore, costs relat-
ed to data acquisition, storage, and
analysis that are specifically identifi-
able as program expenses may be eligi-
ble for reimbursement.

(h) Clerical and administrative ex-
penses, to the extent they are nec-
essary and directly attributable to the
MCSAP, are eligible for reimburse-
ment.

(i) The cost of acquisition of real
property, land and buildings, is not eli-
gible as a participating cost in the
MCSAP. Expenditures related to the
improvement of real property, for ex-
ample, the installation of lights for the
inspection of vehicles at night or minor
modifications to existing structures,
are not considered acquisition costs.

() The eligibility of specific costs is
subject to review, and such costs must
be necessary, reasonable, allocable to
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the approved SEP, and allowable under
this part and 49 CFR part 18, Uniform
Administrative Requirements for
Grants and Cooperative Agreements to
State and Local Governments.

(k) In-kind contributions are accept-
able if they represent eligible costs as
established by 49 CFR part 18, OMB
Circulars, agency rule or policy.

APPENDIX A TO PART 350—GUIDELINES
To BE USED IN PREPARING STATE
ENFORCEMENT PLAN

1. Designate the lead State agency: The
plan should indicate the agency responsible
for administering the plan.

2. Program Summary: This section in-
cludes objectives, activities, resources, costs
and an analysis of the effectiveness of the
program.

(a) Define the problem: In assessing the level
of commitment to be made to the enforce-
ment of commercial motor carrier and high-
way hazardous materials safety regulations,
the following factors should be considered:

(1) Volume of commercial motor vehicle
traffic;

(2) Type of commercial motor vehicle traf-
fic;

(3) Volume of commercial motor vehicle
traffic transporting hazardous materials;

(4) Number and frequency (rate) of com-
mercial motor carrier accidents;

(5) Severity of accidents involving com-
mercial motor carriers:

(i) Fatalities;

(ii) Injuries; and

(iii) Property damage.

(6) Seasonal commercial motor carrier
operational patterns within the State;

(7) Type and frequency of violations of
traffic safety laws and regulations pertain-
ing to commercial motor vehicles and acci-
dents;

(8) Use of alcohol and controlled sub-
stances by commercial motor vehicle driv-
ers; and

(9) Problems related to overweight vehicles
and safety. (The information in paragraphs
2(a) (6), (7), (8), and (9) of this appendix may
or may not be available to the States at
present. To be able to measure program ef-
fectiveness, however, States will need to
compile this type of data.)

(b) Determine current enforcement efforts:
The plan should identify the activities cur-
rently engaged in by the State to address the
commercial motor carrier and hazardous ma-
terials safety problems. This should include
a description of existing laws, regulations
and compliance activities, as well as the
agencies within the State with enforcement
responsibilities.
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(c) Establish the objectives: A key element in
each plan is the establishment of the objec-
tives sought to be achieved through the use
of Federal funds. The objectives should be
stated in terms of quantifiable measure-
ments of results, where possible, or at least
of effort. ldeally, the objectives should in-
clude a measurable reduction in highway ac-
cidents or hazardous materials incidents in-
volving commercial motor vehicles, but may
also refer to quantifiable improvements in
legislative or regulatory authorities, prob-
lem identification, enforcement strategies
and resource allocations.

(1) Goals should be identified as:

(i) Short term—the year beginning October
1 following submission of a MCSAP enforce-
ment plan.

(ii) Medium term—two to four years after
submission of the enforcement plan.

(ii1) Long term—five years beyond the sub-
mission of the enforcement plan.

(2) Describe the practices: The plan should
describe how the resources are to be em-
ployed to achieve the objectives included
under 350.13 and should discuss:

(i) Schedules of operation of inspection
sites and units;

(ii) Tactics for placing vehicles out of serv-
ice and verifying compliance;

(iit1) Projected number of annual:

(A) Roadside vehicle inspections including
Commercial Driver’s Licenses checks; and

(B) Safety and Compliance Reviews;

(iv) Methods to inspect all types of car-
riage;

(v) Strategy for preventing circumvention
or avoidance of inspections;

(vi) Procedures for handling hazardous ma-
terials carriers and passenger carriers;

(vii) Supervision and recordkeeping; and

(viii) Methods used to coordinate activities
with the State highway safety plan under 23
U.S.C. 402, including providing information
to the appropriate State agency, describing
the information provided, and discussing the
comments that were received.

(3) Identify the resources: The plan should
detail the resources to be used in accom-
plishing the objectives, and should include:

(i) State agencies involved:

(A) Lead agency; and

(B) Local and other cooperating political
subdivisions.

(ii) Personnel (from each agency involved):

(A) Line functions;

(B) Staff and supervision; and

(C) Administrative, technical and clerical.

(iii) Facilities:

(A) Inspection sites regularly maintained;
and

(B) Building space required.

(iv) Equipment:

(A) Vehicles;

(B) Communication and ADP; and

(C) Other specialized tools.

(v) Itemization of Costs:
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(A) Personnel (salaries, benefits, etc.);

(B) Equipment (purchase, rental,
maintenance, depreciation, salvage,
and

(C) Facilities (rent and overhead).

(d) Program evaluation: Each plan should in-
clude a provision for program evaluation of
the effectiveness of previous activities. This
should include the economic and operational
impact of increased enforcement and provi-
sions for review and update of the plan. It is
not practicable to establish objective mini-
mums, as each State has unique characteris-
tics and varying levels of existing enforce-
ment activity. The FHWA will cooperate
with State regulatory and enforcement agen-
cies by gathering useful information and ex-
perience on elements of enforcement prac-
tices that produce positive results.

The bottom line objective in any safety
program is a decrease in the number and se-
verity of accidents. Motor carrier safety reg-
ulations should be designed to prescribe
methods to eliminate the risks of accidents.
Compliance with such regulations should,
therefore, reduce accidents. The States are
encouraged to design their programs to link
their enforcement efforts to causes of acci-
dents, whenever possible, and to develop the
data necessary to demonstrate the results.
The States are encouraged to use the safety
and program performance data collected
over several years to show trends and effects
of program activities. In assessing State En-
forcement Plans, the FHWA will be particu-
larly attentive to the methods by which ef-
fectiveness is to be evaluated, and will pro-
vide whatever assistance is feasible in devel-
oping measurement factors.

fuel,
etc.);

APPENDIX B TO PART 350—FORM OF
STATE CERTIFICATION

I (name), (title), on behalf of the State of

, as requested by the Federal High-

way Administrator as a condition of ap-

proval of a grant under the authority of Sec.

402 of the Surface Transportation Assistance

Act of 1982 (Pub. L. 97-424), do hereby certify
as follows:

1. The State (has adopted) (will adopt)
commercial motor carrier and highway haz-
ardous materials safety rules and regula-
tions, which (are) (will be) substantially
similar to and consistent with the Federal
Motor Carrier Safety Regulations and the
Federal Hazardous Materials Regulations (a
copy of the existing or proposed State rules
and regulations to be attached in the first
year of the program).

2. The State has designated (name of State
commercial motor carrier safety agency) as
the lead agency to administer the enforce-
ment plan for which the grant is being
awarded, and (name of agencies) to perform
functions under the plan. These agencies
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(have) (will have) the legal authority, re-
sources and qualified personnel necessary for
the enforcement of the State’s commercial
motor carrier and highway hazardous mate-
rials safety rules and regulations.

3. The State will devote such of its own
funds as may be necessary to provide its
matching share to the Federal assistance
provided in the grant to administer the plan
it is herewith submitting, and to enforce the
State’s commercial motor carrier safety
rules and regulations in a manner to be con-
sistent with the approved plan.

4. The laws of the State provide the State’s
enforcement officers right of entry and in-
spection sufficient to carry out the purposes
of the enforcement plan as approved and pro-
vides that the State will grant maximum
reciprocity for inspections conducted pursu-
ant to the North American Inspection Stand-
ard, through the use of a nationally accepted
system allowing ready identification of pre-
viously inspected commercial motor vehi-
cles.

5. The State shall require that all reports
relating to the program be submitted to the
appropriate State agency or agencies; and
such reports will be made available to the
Federal Highway Administration upon re-
quest.

6. The State will adopt such uniform re-
porting requirements and use such uniform
forms for recordkeeping, inspection, and
other enforcement activities as may be es-
tablished by the Federal Highway Adminis-
tration.

7. The State (has) (will have) in effect a re-
quirement that registrants of commercial
motor vehicles declare knowledge of the ap-
plicable Federal or State commercial motor
carrier safety rules and regulations.

8. The State will maintain the level of its
expenditures for motor carrier safety pro-
grams and, if applicable, size and weight,
traffic safety, and drug interdiction enforce-
ment programs, exclusive of Federal assist-
ance, at least at the level of the average of
the aggregate expenditures of the State and
political subdivisions for these purposes dur-
ing the last three full fiscal years imme-
diately prior to December 18, 1991 (fiscal
years 1989, 1990, and 1991).

9. The State will ensure that commercial
motor vehicle size and weight enforcement,
drug interdiction, and traffic enforcement
activities funded under this program will not
diminish the effectiveness of other commer-
cial motor vehicle safety enforcement pro-
grams.

10. The State will ensure that fines im-
posed and collected by the State for viola-
tions will be reasonable and appropriate and
provides that, to the maximum extent prac-
ticable, it will seek to implement into law
and practice the recommended fine schedule
published by the Commercial Vehicle Safety
Alliance.

49 CFR Ch. Ill (10-1-98 Edition)

11. The State will ensure that the SEP is
coordinated with the State highway safety
plan under 23 U.S.C. 402 and the name of the
Governor’s highway safety representative (or
other authorized State official) through
whom coordination was accomplished is

12. The State will participate in the
SAFETYNET no later than January 1, 1994.
13. The State will undertake efforts to em-
phasize and improve enforcement of State
and local traffic laws as they pertain to com-
mercial motor vehicle safety.
Date
Location

(Signature)

APPENDIX C TO PART 350—TOLERANCE
GUIDELINES FOR ADOPTING COMPAT-
IBLE STATE RULES AND REGULA-
TIONS

1. INTRODUCTION, PURPOSE AND RULES OF
CONSTRUCTION

The goal of the Federal Highway Adminis-
tration (FHWA) is to encourage all States to
ultimately adopt motor carrier safety and
hazardous materials transportation rules
and regulations identical in all respects to
those requirements set forth in Federal laws
and regulations, applicable to both inter-
state and intrastate commerce. Recognizing
that there are circumstances unique to each
State which may require special attention in
that particular State, FHWA has concluded
that certain circumstances may warrant
limited deviations from the Federal stand-
ards where the Federal regulations do not
apply.

The purpose of this appendix is to set forth
the limits within which a State’s deviations
to variances in adopting motor carrier safety
and hazardous materials rules may extend
and still be considered compatible for fund-
ing purposes under 49 CFR 350. These limits
or tolerances are applicable for this purpose
to those State rules and regulations applica-
ble where the U.S. Department of Transpor-
tation does not have jurisdiction.

2. TOLERANCE GUIDELINES FOR STATE RULES
AND REGULATIONS WHERE THE U.S. DEPART-
MENT OF TRANSPORTATION ALSO HoLDs Ju-
RISDICTION

(a) States shall not be required to adopt 49
CFR parts 398, 399, 107, 171.15, 171.16 and
177.807 as applicable to either interstate or
intrastate commerce. A State is not required
to adopt 49 CFR part 178 only if the State
can still enforce the standards contained
therein.

(b) State rules must be applicable to the
same extent as the Federal Motor Carrier
Safety and Hazardous Materials Regulations
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except where deviation may be allowed by
part 355 of this subchapter and this appendix.

3. TOLERANCE GUIDELINES FOR STATE RULES
AND REGULATIONS WHERE THE U.S. DEPART-
MENT OF TRANSPORTATION REGULATIONS Do
NoOT APPLY

(a) State rules must be applicable to the
same extent as the Federal Motor Carrier
Safety and Hazardous Materials Regulations
except where deviation may be allowed by
parts 350 and 355 of this subchapter and this
appendix.

(b) States may exempt from all or part of
their regulations commercial motor vehicles
with a GVWR of 26,000 pounds or less. How-
ever, vehicles with a GVWR of 26,000 pounds
or less may not be exempted from either the
motor carrier safety regulations or hazard-
ous materials regulations if the vehicle is
used to transport hazardous materials re-
quiring a placard or if the vehicle is designed
to transport more than 15 passengers, includ-
ing the driver.

(c) States may not exempt from regulation
motor carriers based on the type of carriage
being performed (i.e., for-hire, private, etc.).

(d) Exemptions granted to certain indus-
tries by a State prior to April 1988 and ac-
cepted by FHWA may remain valid. Al-
though industry exemptions are strongly dis-
couraged, a State may request and FHWA
may approve such an exemption after the
State has submitted to the FHWA docu-
mentation which will allow evaluation of the
following or similar information:

(1) Type and scope of the industry exemp-
tion requested;

(2) Type and scope of regulatory exemption
requested;

(3) Accident information related to that
specific industry—ratio, frequency, compara-
tive figures, etc.;

(4) Percentage of industry affected—num-
ber of vehicles, mileage traveled, number of
companies involved, etc.;

(5) Inspection information—number of vio-
lations per inspection, out-of-service infor-
mation, etc.;

(6) Other regulations enforced by other
State agencies not participating in the
MCSAP;

(7) Commodity transported—i.e., hazardous
materials, livestock, grain, etc.;

(8) Similar exemptions granted;

(9) Reason exemption is needed;

(10) Projected effect on safety;

(11) The State’s economic environment and
its ability to compete in foreign and domes-
tic markets.

(e) Regulatory exemptions based on the
distance a motor carrier or driver operates
from their home terminal are not deemed to
be compatible. This prohibition does not
apply to those exemptions already contained
in the Federal Motor Carrier Safety Regula-
tions nor to the extension of the mileage ra-
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dius exemption contained in 49 CFR 395.1(e)
from 100 to 150 miles.

(f) States are strongly encouraged to apply
the identical regulatory and enforcement
schemes to both interstate and intrastate
carriers as set forth in the Federal Motor
Carrier Safety Regulations when regulating
drivers’ hours of service. However, certain
limited tolerances where the U.S. Depart-
ment of Transportation’s hours of service
regulations do not apply are allowed. Spe-
cifically, an expansion of the 10-hour driving
rule to a 12-hour driving limit, provided that
the total period of time spent driving and on
duty not driving is not extended to more
than 16 hours and an increase in the 70 hour
rule to 70 hours in 7 consecutive days or 80
hours in 8 consecutive days will be consid-
ered compatible.

(g9) Drivers operating not subject to the ju-
risdiction of the U.S. Department of Trans-
portation may drive if they are at least 18
years old.

(h) States may provide grandfather clauses
in their rules and regulations if such exemp-
tions are uniform or in substantial harmony
with the Federal standards and provide an
orderly transition to full regulatory adop-
tion at a later date.

(i) The States may qualify any driver en-
gaged wholly in intrastate commerce who is
adversely affected by current State medical
standards, upgraded to be consistent with
part 391, even if the States adopted those
medical standards in the past. Drivers iden-
tified through July 29, 1996, as not meeting
the upgraded State standards may also be
qualified. Such a driver may remain quali-
fied after July 29, 1996, as long as an examin-
ing physician determines during the biennial
medical examination that existing medical
or physical conditions that would otherwise
render the driver not qualified under Federal
standards have not significantly worsened or
another non-qualifying medical or physical
condition has not developed.

(J) States whose rules and regulations do
not meet these guidelines may still be con-
sidered qualified for participation under
§350.21. However, their formula allocations
for basic grant funds will be subject to the
limitations of §350.21 (d).

It should be noted that the FHWA still
considers the physical qualification require-
ments in part 391 to be the minimum re-
quirements that contribute significantly to
commercial motor vehicle operational safe-
ty. The FHWA continues to encourage States
to adopt these minimum standards as their
own and to use this grandfathering option
judiciously to respond to legitimate hard-
ships. This policy should in no way be inter-
preted as discrediting the medical standards
adopted in part 391.

This guideline will not preclude a State’s
adoption of or continuation of a waiver pro-
gram which can be demonstrated to be based
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on sound medical judgment combined with
appropriate performance standards causing
no adverse affect on safety.

[57 FR 40956, Sept. 8, 1992, as amended at 58
FR 33776, June 21, 1993; 58 FR 40600, July 29,
1993; 59 FR 5264, Feb. 3, 1994; 60 FR 38743, July
28, 1995]

PART  355—COMPATIBILITY  OF
STATE LAWS AND REGULATIONS
AFFECTING INTERSTATE MOTOR
CARRIER OPERATIONS

Subpart A—General Applicability and
Definitions

Sec.

355.1 Purpose.
355.3 Applicability.
355.5 Definitions.

Subpart B—Requirements

355.21 Regulatory review.

355.23 Submission of results.

355.25 Adopting and enforcing compatible
laws and regulations.

APPENDIX A TO PART 355—GUIDELINES FOR
THE REGULATORY REVIEW

AUTHORITY: 49 U.S.C. 504 and 31101 et seq.; 49
CFR 1.48.

SOURCE: 57 FR 40962, Sept. 8, 1992, unless
otherwise noted.

Subpart A—General Applicability
and Definitions

§355.1 Purpose.

(a) To promote adoption and enforce-
ment of State laws and regulations per-
taining to commercial motor vehicle
safety that are compatible with appro-
priate parts of the Federal Motor Car-
rier Safety Regulations.

(b) To provide guidelines for a con-
tinuous regulatory review of State
laws and regulations.

(c) To establish deadlines for States
to achieve compatibility with appro-
priate parts of the Federal Motor Car-
rier Safety Regulations with respect to
interstate commerce.

§355.3 Applicability.

These provisions apply to any State
that adopts or enforces laws or regula-
tions pertaining to commercial motor
vehicle safety in interstate commerce.

49 CFR Ch. Ill (10-1-98 Edition)

§355.5 Definitions.

Unless specifically defined in this
section, terms used in this part are
subject to the definitions in 49 CFR
390.5.

Compatible or compatibility means, in
relation to State laws and regulations
pertaining to commercial motor vehi-
cle safety, having the same effect as
the Federal Motor Carrier Safety Regu-
lations in that those State laws and
regulations are either identical or fall
within the guidelines in appendix C of
part 350.

Federal Motor Carrier Safety Regula-
tions means those safety regulations
which are contained in parts 390, 391,
392, 393, 395, 396, and 397 of this sub-
chapter.

State means a State of the United
States and the District of Columbia.

Subpart B—Requirements

§355.21 Regulatory review.

(a) General. Each State shall annu-
ally analyze its laws and regulations,
including those of its political subdivi-
sions, which pertain to commercial
motor vehicle safety to determine
whether its laws and regulations are
compatible with the Federal Motor
Carrier Safety Regulations. Guidelines
for the regulatory review are provided
in the appendix to this part.

(b) Responsibility. The State agency
designated as lead agency for the ad-
ministration of grants made pursuant
to part 350 of this subchapter is respon-
sible for reviewing and analyzing State
laws and regulations for compliance
with this part. In the absence of an of-
ficially designated Motor Carrier Safe-
ty Assistance Program (MCSAP) lead
agency or in its discretion, the State
shall designate another agency respon-
sible to review and determine compli-
ance with these regulations.

(c) State review. (1) The State shall
determine which of its laws and regula-
tions pretaining to commercial motor
vehicle safety are the same as the Fed-
eral Motor Carrier Safety or Federal
Hazadous Materials Regulations. With
respect to any State law or regulation
which is not the same, the State shall
identify such law or regulation and de-
termine whether:
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