
969

Federal Transit Admin., DOT § 654.5

PART 654—PREVENTION OF ALCO-
HOL MISUSE IN TRANSIT OPER-
ATIONS

Subpart A—General

Sec.
654.1 Purpose.
654.3 Applicability.
654.5 Alcohol testing procedures.
654.7 Definitions.
654.9 Preemption of State and local laws.
654.11 Other requirements imposed by em-

ployers.
654.13 Requirement for notice.
654.15 Starting date for alcohol testing pro-

grams.

Subpart B—Prohibitions

654.21 Alcohol concentration.
654.23 On-duty use.
654.25 Pre-duty use.
654.27 Use following an accident.
654.29 Refusal to submit to a required alco-

hol test.

Subpart C—Tests Required

654.31 Pre-employment testing.
654.33 Post-accident testing.
654.35 Random testing.
654.37 Reasonable suspicion testing.
654.39 Return to duty testing.
654.41 Follow-up testing.
654.43 Retesting of covered employees with

an alcohol concentration of 0.02 or great-
er but less than 0.04.

654.45 Supervisor acting as breath alcohol
technician.

Subpart D—Administrative Requirements

654.51 Retention of records.
654.53 Reporting of results in a management

information system.
654.55 Access to facilities and records.

Subpart E—Consequences for Employees
Engaging In Alcohol-related Conduct

654.61 Removal from safety-sensitive func-
tion.

654.63 Required evaluation and testing.
654.65 Other alcohol-related conduct.

Subpart F—Alcohol Misuse Information,
Training, and Referral

654.71 Employer obligation to promulgate a
policy on the misuse of alcohol.

654.73 Training for supervisors.
654.75 Referral, evaluation, and treatment.

Subpart G—Compliance

654.81 Compliance a condition of FTA finan-
cial assistance.

654.83 Requirement to certify compliance.

APPENDIX A TO PART 654—[RESERVED]

APPENDIX B TO PART 654—ALCOHOL TESTING
MANAGEMENT INFORMATION SYSTEM (MIS)
DATA COLLECTION FORM.

APPENDIX C TO PART 654—ALCOHOL TESTING
MANAGEMENT INFORMATION SYSTEM (MIS)
‘‘EZ’’ DATA COLLECTION FORM.

AUTHORITY: 49 U.S.C. 5331; 49 CFR 1.51.

SOURCE: At 59 FR 7549, Feb. 15, 1994, unless
otherwise noted.

Subpart A—General

654.1 Purpose.
The purpose of this part is to estab-

lish programs designed to help prevent
accidents and injuries resulting from
the misuse of alcohol by employees
who perform safety-sensitive functions
for employers receiving assistance
from the Federal Transit Administra-
tion (FTA).

654.3 Applicability.
(a) Except as specifically excluded in

paragraph (b) of this section, this part
applies to a recipient under—

(1) Section 3, 9, or 18 of the Federal
Transit Act, as amended (FT Act); or

(2) Section 103(e)(4) of title 23 of the
United States Code.

(b) A recipient operating a railroad
regulated by the Federal Railroad Ad-
ministration (FRA) shall follow 49 CFR
part 219 and 382, as appropriate, and
§ 654.83 of this part for its railroad oper-
ations, and this part for its non-rail-
road operations, if any.

(NOTE: For recipients who operate marine
vessels, see also United States Coast Guard
regulations at 33 CFR part 95 and 46 CFR
parts 4, 5, and 16.)

[59 FR 7549, Feb. 15, 1994, as amended at 60
FR 12299, Mar. 6, 1995]

§ 654.5 Alcohol testing procedures.
Each employer shall ensure that all

alcohol testing conducted under this
part complies with the procedures set
forth in part 40 of this title. The provi-
sions of part 40 that address alcohol
testing are made applicable to employ-
ers by this part.
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§ 654.7 Definitions.

As used in this part—
Accident means an occurrence associ-

ated with the operation of a vehicle, if
as a result—

(1) An individual dies;
(2) An individual suffers a bodily in-

jury and immediately receives medical
treatment away from the scene of the
accident;

(3) With respect to an occurrence in
which the mass transit vehicle in-
volved is a bus, electric bus, van, or
automobile, one or more vehicles in-
curs disabling damage as the result of
the occurrence and is transported away
from the scene by a tow truck or other
vehicle;

(4) With respect to an occurrence in
which the mass transit vehicle in-
volved is a rail car, trolley car, trolley
bus, or vessel, the mass transit vehicle
is removed from revenue service.

Administrator means the Adminis-
trator of the Federal Transit Adminis-
tration or the Administrator’s des-
ignee.

Alcohol means the intoxicating agent
in beverage alcohol, ethyl alcohol or
other low molecular weight alcohols
including methyl or isopropyl alcohol.

Alcohol concentration means the alco-
hol in a volume of breath expressed in
terms of grams of alcohol per 210 liters
of breath as indicated by an evidential
breath test under this part.

Alcohol use means the consumption of
any beverage, mixture, or preparation,
including any medication, containing
alcohol.

Certification means a recipient’s writ-
ten statement, authorized by the orga-
nization’s governing board or other au-
thorizing official, that the recipient
has complied with the provisions of
this part. (See § 654.87 for requirements
on certification.)

Confirmation test means a second test,
following a screening test with a result
of 0.02 or greater, that provides quan-
titative data of alcohol concentration.

Consortium means an entity, includ-
ing a group or association of employ-
ers, operators, recipients, subrecipi-
ents, or contractors, which provides al-
cohol testing as required by this part,
or other DOT alcohol testing rule, and
which acts on behalf of the employer.

Contractor means a person or organi-
zation that provides a service for a re-
cipient, subrecipient, employer, or op-
erator consistent with a specific under-
standing or arrangement. The under-
standing can be a written contract or
an informal arrangement that reflects
an ongoing relationship between the
parties.

Covered employee means a person, in-
cluding an applicant or transferee, who
performs a safety-sensitive function for
an entity subject to this part; however,
a volunteer is covered only if operating
a vehicle designed to transport sixteen
or more passengers, including the driv-
er.

Disabling damage means damage
which precludes departure of a motor
vehicle from the scene of the accident
in its usual manner in daylight after
simple repairs.

(1) Inclusion. Damage to motor vehi-
cles that could have been driven, but
would have been further damaged if so
driven.

(2) Exclusions.
(i) Damage which can be remedied

temporarily at the scene of the acci-
dent without special tools or parts.

(ii) Tire disablement without other
damage even if no spare tire is avail-
able.

(iii) Headlamp or taillight damage.
(iv) Damage to turn signals, horn, or

windshield wipers which makes them
inoperative.

DOT means the United States De-
partment of Transportation.

DOT agency means an agency (or ‘‘op-
erating administration’’) of the United
States Department of Transportation
administering regulations requiring al-
cohol testing (14 CFR part 61, 63, 65,
121, and 135; 49 CFR parts 199, 219, 382,
and 654) in accordance with part 40 of
this title.

Employer means a recipient or other
entity that provides mass transpor-
tation service or which performs a safe-
ty-sensitive function for such recipient
or other entity. This term includes
subrecipients, operators, and contrac-
tors.

FTA means the Federal Transit Ad-
ministration, an agency of the U.S. De-
partment of Transportation.

Large operator means a recipient or
subrecipient primarily operating in an
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urbanized area of 200,000 or more in
population.

Performing (a safety-sensitive func-
tion) means a covered employee is con-
sidered to be performing a safety-sen-
sitive function and includes any period
in which he or she is actually perform-
ing, ready to perform, or immediately
available to perform such functions.

Railroad means all forms of non-high-
way ground transportation that run on
rails or electromagnetic guideways, in-
cluding (1) commuter or other short-
haul rail passenger service in a metro-
politan or suburban area, as well as
any commuter rail service which was
operated by the Consolidated Rail Cor-
poration as of January 1, 1979, and (2)
high speed ground transportation sys-
tems that connect metropolitan areas,
without regard to whether they use
new technologies not associated with
traditional railroads. Such term does
not include rapid transit operations
within an urban area that are not con-
nected to the general railroad system
of transportation.

Recipient means an entity receiving
Federal financial assistance under sec-
tion 3, 9, or 18, of the FT Act, or under
section 103(e)(4) of title 23 of the United
States Code.

Refuse to submit (to an alcohol test)
means that a covered employee fails to
provide adequate breath for testing
without a valid medical explanation
after he or she has received notice of
the requirement to be tested in accord-
ance with the provisions of this part,
or engages in conduct that clearly ob-
structs the testing process.

Safety-sensitive function means any of
the following duties:

(1) Operating a revenue service vehi-
cle, including when not in revenue
service;

(2) Operating a nonrevenue service
vehicle, when required to be operated
by a holder of a Commercial Driver’s
License;

(3) Controlling dispatch or movement
of a revenue service vehicle;

(4) Maintaining a revenue service ve-
hicle or equipment used in revenue
service, unless the recipient receives
section 3 funding and is in an area of
less than 50,000 in population or section
18 funding and contracts out such serv-
ices; or

(5) Carrying a firearm for security
purposes.

Screening test means an analytical
procedure to determine whether a cov-
ered employee may have a prohibited
concentration of alcohol in his or her
system.

Small operator means a recipient or
subrecipient primarily operating in a
nonurbanized area or in an urbanized
area of less than 200,000 in population.

Vehicle means a bus, electric bus,
van, automobile, rail car, trolley car,
trolley bus, or vessel. A ‘‘mass transit
vehicle’’ is a vehicle used for mass
transportation or for ancillary serv-
ices.

Violation rate means the number of
covered employees (as reported under
§ 654.53 of this part) found during ran-
dom tests given under this part to have
an alcohol concentration of .04 or
greater, plus the number of employees
who refuse a random test required by
this part, divided by the total reported
number of employees in the industry
given random alcohol tests under this
part plus the total reported number of
employees in the industry who refuse a
random test required by this part.

[59 FR 7549, Feb. 15, 1994, as amended at 60
FR 12299, Mar. 6, 1995; 60 FR 39620, Aug. 2,
1995; 61 FR 37224, July 17, 1996]

§ 654.9 Preemption of State and local
laws.

(a) Except as provided in paragraph
(b) of this section, this part preempts
any State or local law, rule, regula-
tion, or order, to the extent that:

(1) Compliance with both the State or
local requirement and any requirement
in this part is not possible; or

(2) Compliance with the State or
local requirement is an obstacle to the
accomplishment and execution of any
requirement in this part.

(b) This part shall not be construed
to preempt provisions of State crimi-
nal law that impose sanctions for reck-
less conduct leading to actual loss of
life, injury, or damage to property,
whether the provisions apply specifi-
cally to transportation employees or
employers or to the general public.
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§ 654.11 Other requirements imposed
by employers.

Except as expressly provided in this
part, nothing in this part shall be con-
strued to affect the authority of em-
ployers, or the rights of employees,
with respect to the use or possession of
alcohol, including authority and rights
with respect to alcohol testing and re-
habilitation.

§ 654.13 Requirement for notice.

Before performing an alcohol test
under this part, each employer shall
notify a covered employee that the al-
cohol test is required by this part. No
employer shall falsely represent that a
test is administered under this part.

§ 654.15 Starting date for alcohol test-
ing programs.

(a) Large employers. Each recipient
operating primarily in an urbanized
area of 200,000 or more in population on
March 17, 1994 shall implement the re-
quirements of this part beginning on
January 1, 1995.

(b) Small employers. Each recipient op-
erating primarily in a nonurbanized
area or in an urbanized area of 200,000
or less in population on March 17, 1994
shall implement the requirements of
this part beginning on January 1, 1996.

(c) An employer shall have an alcohol
misuse program that conforms to this
part by January 1, 1996, or by the date
the employer begins operations, which-
ever is later.

[59 FR 7549, Feb. 15, 1994, as amended at 60
FR 12299, Mar. 6, 1995]

Subpart B—Prohibitions

§ 654.21 Alcohol concentration.

Each employer shall prohibit a cov-
ered employee from reporting for duty
or remaining on duty requiring the per-
formance of safety-sensitive functions
while having an alcohol concentration
of 0.04 or greater. No employer having
actual knowledge that a covered em-
ployee has an alcohol concentration of
0.04 or greater shall permit the em-
ployee to perform or continue to per-
form safety-sensitive functions.

§ 654.23 On-duty use.
Each employer shall prohibit a cov-

ered employee from using alcohol while
performing safety-sensitive functions.
No employer having actual knowledge
that a covered employee is using alco-
hol while performing safety-sensitive
functions shall permit the employee to
perform or continue to perform safety-
sensitive functions.

§ 654.25 Pre-duty use.
(a) General. Each employer shall pro-

hibit a covered employee from using al-
cohol within 4 hours prior to perform-
ing safety-sensitive functions. No em-
ployer having actual knowledge that a
covered employee has used alcohol
within four hours of performing a safe-
ty-sensitive function shall permit the
employee to perform or continue to
perform safety-sensitive functions.

(b) On-call employees. An employer
shall prohibit the consumption of alco-
hol for the specified on-call hours of
each covered employee who is on-call.
The procedure shall include:

(1) The opportunity for the covered
employee to acknowledge the use of al-
cohol at the time he or she is called to
report to duty and the inability to per-
form his or her safety-sensitive func-
tion.

(2) The requirement that the covered
employee take an alcohol test, if the
covered employee has acknowledged
the use of alcohol, but claims ability to
perform his or her safety-sensitive
function.

§ 654.27 Use following an accident.
Each employer shall prohibit any

covered employee required to take a
post-accident alcohol test under § 654.33
from alcohol use for eight hours follow-
ing the accident or until he or she un-
dergoes a post-accident alcohol test,
whichever occurs first.

§ 654.29 Refusal to submit to a re-
quired alcohol test.

Each employer shall require a cov-
ered employee to submit to a post-acci-
dent alcohol test required under
§ 654.33, a random alcohol test required
under § 654.35, a reasonable suspicion
alcohol test required under § 654.37, or a
follow-up alcohol test required under
§ 654.41. No employer shall permit an
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employee who refuses to submit to
such a test to perform or continue to
perform safety-sensitive functions.

Subpart C—Tests Required
§ 654.31 Pre-employment testing.

(a) Prior to the first time a covered
employee performs safety-sensitive
functions for an employer, the em-
ployer shall ensure that the employee
undergoes testing for alcohol. No em-
ployer shall allow a covered employee
to perform safety-sensitive functions,
unless the employee has been adminis-
tered an alcohol test with a result indi-
cating an alcohol concentration less
than 0.04. If a pre-employment test re-
sult under this section indicates an al-
cohol concentration of 0.02 or greater
but less than 0.04, the provisions of
§ 654.65 shall apply.

(b) An employer may elect not to ad-
minister an alcohol test required by
paragraph (a) of this section, if:

(1) The employee has undergone an
alcohol test required by this part or
the alcohol misuse rule of another DOT
agency under part 40 of this title with-
in the previous six months, with a re-
sult indicating an alcohol concentra-
tion less than 0.04; and

(2) The employer ensures that no
prior employer of the covered employee
of whom the employer has knowledge
has records of a violation of this sub-
part or the alcohol misuse rule of an-
other DOT agency within the previous
six months.

EFFECTIVE DATE NOTE: At 60 FR 24766, May
10, 1995, § 654.31 was suspended indefinitely,
effective May 10, 1995.

§ 654.33 Post-accident testing.
(a)(1) Fatal accidents. As soon as prac-

ticable following an accident involving
the loss of human life, an employer
shall test each surviving covered em-
ployee operating the mass transit vehi-
cle at the time of the accident. The
employer shall also test any other cov-
ered employee whose performance
could have contributed to the accident,
as determined by the employer using
the best information available at the
time of the decision.

(2) Nonfatal accidents. (i) As soon as
practicable following an accident not
involving the loss of human life, in

which the mass transit vehicle in-
volved is a bus, electric bus, van, or
automobile, the employer shall test
each covered employee operating the
mass transit vehicle at the time of the
accident unless the employer deter-
mines, using the best information
available at the time of the decision,
that the covered employee’s perform-
ance can be completely discounted as a
contributing factor to the accicent.
The employer shall also test any other
covered employee whose performance
could have contributed to the accident,
as determined by the employer using
the best information available at the
time of the decision.

(ii) As soon as practicable following
an accident not involving the loss of
human life, in which the mass transit
vehicle involved is a rail car, trolley
car, trolley bus, or vessel, the employer
shall test each covered employee oper-
ating the mass transit vehicle at the
time of the accident unless the em-
ployer determines, using the best infor-
mation available at the time of the de-
cision, that the covered employee’s
performance can be completely dis-
counted as a contributing factor to the
accident. The decision not to admin-
ister a test under this paragraph shall
be based on the employer’s determina-
tion, using the best available informa-
tion at the time of the determination,
that the employee’s performance could
not have contributed to the accident.
The employer shall also test any other
covered employee whose performance
could have contributed to the accident,
as determined by the employer using
the best information available at the
time of the decision.

(b)(1) If a test required by this sec-
tion is not administered within two
hours following the accident, the em-
ployer shall prepare and maintain on
file a record stating the reasons the
test was not promptly administered. If
a test required by this paragraph is not
administered within eight hours fol-
lowing the accident, the employer shall
cease attempts to administer an alco-
hol test and shall maintain the same
record. Records shall be submitted to
the FTA upon request of the Adminis-
trator.

(2) For the years stated in this para-
graph, the employer shall submit to
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the FTA each record of a test required
by this section that is not completed
within 8 hours. The employer’s records
of tests that could not be completed
within 8 hours shall be submitted to
the FTA by March 15, 1996; March 15,
1997; and March 15, 1998; for calendar
years 1995, 1996, and 1997, respectively.
Employers shall append these records
to their MIS submissions. Each record
shall include the following informa-
tion:

(i) Type of test (reasonable suspicion/
post-accident);

(ii) Triggering event (including date,
time, and location);

(iii) Employee category (do not in-
clude employee name or other identify-
ing information);

(iv) Reason(s) test could not be com-
pleted within 8 hours; and

(v) If blood alcohol testing could
have been completed within eight
hours, the name, address, and tele-
phone number of the testing site where
blood testing could have occurred.

(c) A covered employee who is sub-
ject to post-accident testing who fails
to remain readily available for such
testing, including notifying the em-
ployer or employer representative of
his or her location if he or she leaves
the scene of the accident prior to sub-
mission to such test, may be deemed by
the employer to have refused to submit
to testing. Nothing in this section shall
be construed to require the delay of
necessary medical attention for injured
people following an accident or to pro-
hibit a covered employee from leaving
the scene of an accident for the period
necessary to obtain assistance in re-
sponding to the accident or to obtain
necessary emergency medical care.

[59 FR 7549, Feb. 15, 1994, as amended at 59
FR 62240, Dec. 2, 1994; 60 FR 12300, Mar. 6,
1995; 60 FR 39620, Aug. 2, 1995]

§ 654.35 Random testing.
(a) Except as provided in paragraphs

(b) through (d) of this section, the min-
imum annual percentage rate for ran-
dom alcohol testing shall be 25 percent
of covered employees.

(b) The Administrator’s decision to
increase or decrease the minimum an-
nual percentage rate for random alco-
hol testing is based on the reported
violation rate for the entire industry.

All information used for this deter-
mination is drawn from the alcohol
MIS reports required by § 654.53. In
order to ensure reliability of the data,
the Administrator considers the qual-
ity and completeness of the reported
data, may obtain additional informa-
tion or reports from employers, and
may make appropriate modifications
in calculating the industry violation
rate. Each year, the Administrator will
publish in the FEDERAL REGISTER the
minimum annual percentage rate for
random alcohol testing of covered em-
ployees. The new minimum annual per-
centage rate for random alcohol test-
ing will be applicable starting January
1 of the calendar year following publi-
cation.

(c)(1) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or more, the Adminis-
trator may lower this rate to 10 per-
cent of all covered employees if the Ad-
ministrator determines that the data
received under the reporting require-
ments of § 654.53 for two consecutive
calendar years indicate that the viola-
tion rate is less than 0.5 percent. How-
ever, after the initial two years of test-
ing by large transit operators and the
initial first year of testing by small
transit operators, the Administrator
may lower the rate the following cal-
endar year, if the combined violation
rate is less than 0.5 percent and is in
the interests of safety.

(2) When the minimum annual per-
centage rate for random alcohol test-
ing is 50 percent, the Administrator
may lower this rate to 25 percent of all
covered employees if the Adminis-
trator determines that the data re-
ceived under the reporting require-
ments of § 654.53 for two consecutive
calendar years indicate that the viola-
tion rate is less than 1.0 percent but
equal to or greater than 0.5 percent.

(d)(1) When the minimum annual per-
centage rate for random alcohol test-
ing is 10 percent, and the data received
under the reporting requirements of
§ 654.53 for that calendar year indicate
that the violation rate is equal to or
greater than 0.5 percent, but less than
1.0 percent, the Administrator will in-
crease the minimum annual percentage
rate for random alcohol testing to 25
percent of all covered employees.
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(2) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or less, and the data
received under the reporting require-
ments of § 654.53 for that calendar year
indicate that the violation rate is
equal to or greater than 1.0 percent,
the Administrator will increase the
minimum annual percentage rate for
random alcohol testing to 50 percent of
all covered employees.

(e) The selection of employees for
random alcohol testing shall be made
by a scientifically valid method, such
as a random number table or a com-
puter-based random number generator
that is matched with employees’ Social
Security numbers, payroll identifica-
tion numbers, or other comparable
identifying numbers. Under the selec-
tion process used, each covered em-
ployee shall have an equal chance of
being tested each time selections are
made.

(f) The employer shall randomly se-
lect a sufficient number of covered em-
ployees for testing during each cal-
endar year to equal an annual rate not
less than the minimum annual percent-
age rate for random alcohol testing de-
termined by the Administrator. If the
employer conducts random alcohol
testing through a consortium, the
number of employees to be tested may
be calculated for each individual em-
ployer or may be based on the total
number of covered employees covered
by the consortium who are subject to
random alcohol testing at the same
minimum annual percentage rate
under this part or any DOT alcohol
testing rule.

(g) Each employer shall ensure that
random alcohol tests conducted under
this part are unannounced and that the
dates for administering random tests
are spread reasonably throughout the
calendar year.

(h) Each employer shall require that
each covered employee who is notified
of selection for random alcohol testing
proceeds to the test site immediately;
provided, however, that if the employee
is performing a safety-sensitive func-
tion at the time of the notification, the
employer shall instead ensure that the
employee ceases to perform the safety-
sensitive function and proceeds to the
testing site as soon as possible.

(i) A covered employee shall only be
randomly tested while the employee is
performing safety-sensitive functions;
just before the employee is to perform
safety-sensitive functions; or just after
the employee has ceased performing
such functions.

(j) If a given covered employee is sub-
ject to random alcohol testing under
the alcohol testing rules of more than
one DOT agency for the same em-
ployer, the covered employee shall be
subject to random alcohol testing at
the minimum annual percentage rate
established for the calendar year by
the DOT agency regulating more than
50 percent of the covered employee’s
function.

(k) If an employer is required to con-
duct random alcohol testing under the
alcohol testing rules of more than one
DOT agency, the employer may—

(1) Establish separate pools for ran-
dom selection, with each pool contain-
ing the DOT-covered employees who
are subject to testing at the same re-
quired minimum annual percentage
rate; or

(2) Randomly select such employees
for testing at the highest minimum an-
nual percentage rate established for
the calendar year by any DOT agency
to which the employer is subject.

[59 FR 7549, Feb. 15, 1994, as amended at 60
FR 12300, Mar. 6, 1995]

§ 654.37 Reasonable suspicion testing.

(a) An employer shall require a cov-
ered employee to submit to an alcohol
test when the employer has reasonable
suspicion to believe that the employee
has violated the prohibitions in this
part.

(b) The employer’s determination
that reasonable suspicion exists to re-
quire the covered employee to undergo
an alcohol test shall be based on spe-
cific, contemporaneous, articulable ob-
servations concerning the appearance,
behavior, speech or body odors of the
employee. The required observations
shall be made by a supervisor who is
trained in detecting the symptoms of
alcohol misuse. The supervisor who
makes the determination that reason-
able suspicion exists shall not conduct
the breath alcohol test on that em-
ployee.
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(c) Alcohol testing is authorized by
this section only if the observations re-
quired by paragraph (b) of this section
are made during, just preceding, or just
after the period of the work day that
the covered employee is required to be
in compliance with this part. An em-
ployer may direct a covered employee
to undergo reasonable suspicion testing
for alcohol only while the employee is
performing safety-sensitive functions;
just before the employee is to perform
safety-sensitive functions; or just after
the employee has ceased performing
such functions.

(d)(1) If a test required by this sec-
tion is not administered within two
hours following the determination
under paragraph (b) of this section, the
employer shall prepare and maintain
on file a record stating the reasons the
test was not promptly administered. If
a test required by this section is not
administered within eight hours fol-
lowing the determination under para-
graph (b) of this section, the employer
shall cease attempts to administer an
alcohol test and shall state in the
record the reasons for not administer-
ing the test.

(2) For the years stated in this para-
graph, the employer shall submit to
the FTA each record of a test required
by this section that is not completed
within 8 hours. The employer’s records
of tests that could not be completed
within 8 hours shall be submitted to
the FTA by March 15, 1996; March 15,
1997; and March 15, 1998; for calendar
years 1995, 1996, and 1997, respectively.
Employers shall append these records
to their MIS submissions. Each record
shall include the following informa-
tion:

(i) Type of test (reasonable suspicion/
post-accident);

(ii) Triggering event (including date,
time, and location);

(iii) Employee category (do not in-
clude employee name or other identify-
ing information);

(iv) Reason(s) test could not be com-
pleted within 8 hours; and

(v) If blood alcohol testing could
have been completed within eight
hours, the name, address, and tele-
phone number of the testing site where
blood testing could have occurred.

(3) Notwithstanding the absence of a
reasonable suspicion alcohol test under
this section, an employer shall not per-
mit a covered employee to report for
duty or remain on duty requiring the
performance of safety-sensitive func-
tions while the employee is under the
influence of or impaired by alcohol, as
shown by the behavioral, speech, or
performance indicators of alcohol mis-
use, nor shall an employer permit the
covered employee to perform or con-
tinue to perform safety-sensitive func-
tions, until:

(i) An alcohol test is administered
and the employee’s alcohol concentra-
tion measures less than 0.02 percent; or

(ii) The start of the employee’s next
regularly scheduled duty period, but
not less than 8 hours following the de-
termination under paragraph (b) of this
section that there is reasonable sus-
picion to believe that the employee has
violated the prohibitions in this part.

(4) Except as provided in paragraph
(d)(2), no employer shall take any ac-
tion under this part against a covered
employee based solely on the employ-
ee’s behavior and appearance in the ab-
sence of an alcohol test. This does not
prohibit an employer with the author-
ity independent of this part from tak-
ing any action otherwise consistent
with law.

[59 FR 7549, Feb. 15, 1994, as amended at 59
FR 62240, Dec. 2, 1994]

§ 654.39 Return to duty testing.

Each employer shall ensure that be-
fore a covered employee returns to
duty requiring the performance of a
safety-sensitive function after engag-
ing in conduct prohibited by subpart B
of this part, the employee shall under-
go a return to duty alcohol test with a
result indicating an alcohol concentra-
tion of less than 0.02. (See § 654.75)

§ 654.41 Follow-up testing.

(a) Follow-up testing shall be con-
ducted when the employee is perform-
ing safety-sensitive functions; just be-
fore the employee is to perform safety-
sensitive functions; or just after the
employee has ceased performing such
functions.

(b) Following a determination under
§ 654.75(b) that a covered employee is in
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need of assistance in resolving prob-
lems associated with alcohol misuse,
each employer shall ensure that the
employee is subject to unannounced
follow-up testing as directed by a sub-
stance abuse professional in accord-
ance with the provisions of
§ 654.75(c)(2)(ii).

§ 654.43 Retesting of covered employ-
ees with an alcohol concentration
of 0.02 or greater but less than 0.04.

Each employer shall retest a covered
employee to ensure compliance with
the provisions of § 654.65, if the em-
ployer chooses to permit the employee
to perform a safety-sensitive function
within 8 hours following the adminis-
tration of an alcohol test indicating an
alcohol concentration of 0.02 or greater
but less than 0.04.

§ 654.45 Supervisor acting as breath al-
cohol technician.

An employer shall not permit a di-
rect supervisor of an employee to serve
as the breath alcohol technician for an
alcohol test of the employee.

[60 FR 12300, Mar. 6, 1995]

Subpart D—Administrative
Requirements

§ 654.51 Retention of records.
(a) General requirement. Each em-

ployer shall maintain records of its al-
cohol misuse prevention program as
provided in this section. The records
shall be maintained in a secure loca-
tion with controlled access.

(b) Period of retention. Each employer
shall maintain the records in accord-
ance with the following schedule:

(1) Five years. Records of employee al-
cohol test results with results indicat-
ing an alcohol concentration of 0.02 or
greater, documentation of refusals to
take required alcohol tests, calibration
documentation, and employee evalua-
tion and referrals shall be maintained
for a minimum of five years. Each em-
ployer shall maintain a copy of its an-
nual MIS report(s) for a minimum of
five years.

(2) Two years. Records related to the
collection process (except calibration
of EBT’s) and training shall be main-
tained for a minimum of two years.

(3) One year. Records of all test re-
sults less than 0.02 shall be maintained
for a minimum of one year.

(c) Types of records. The following
specific records shall be maintained.

(1) Records related to the collection
process:

(i) Collection logbooks, if used.
(ii) Documents relating to the ran-

dom selection process.
(iii) Calibration documentation for

evidential breath testing devices.
(iv) Documentation of breath alcohol

technician training.
(v) Documents generated in connec-

tion with decisions to administer rea-
sonable suspicion alcohol tests.

(vi) Documents generated in connec-
tion with decisions on post-accident
tests.

(vii) Documents verifying existence
of a medical explanation of the inabil-
ity of a covered employee to provide
adequate breath for testing.

(2) Records related to test results:
(i) The employer’s copy of the alco-

hol test form, including the results of
the test.

(ii) Documents related to the refusal
of any covered employee to submit to
an alcohol test required by this part.

(iii) Documents presented by a cov-
ered employee to dispute the result of
an alcohol test administered under this
part.

(3) Records related to other viola-
tions of this part.

(4) Records related to evaluations:
(i) Records pertaining to a deter-

mination by a substance abuse profes-
sional concerning a covered employee’s
need for assistance.

(ii) Records concerning a covered em-
ployee’s compliance with the rec-
ommendations of the substance abuse
professional.

(5) Copies of annual MIS reports sub-
mitted to FTA.

(6) Records related to education and
training:

(i) Materials on alcohol misuse
awareness, including a copy of the em-
ployer’s policy on alcohol misuse.

(ii) Documentation of compliance
with the requirements of § 654.71 of this
part.

(iii) Documentation of training pro-
vided to supervisors for the purpose of
qualifying the supervisors to make a
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determination concerning the need for
alcohol testing based on reasonable
suspicion.

(iv) Certification that any training
conducted under this part complies
with the requirements for such train-
ing.

§ 654.53 Reporting of results in a man-
agement information system.

(a) Each recipient shall submit to the
FTA Office of Safety and Security by
March 15 of each year a report covering
the previous calendar year (January
through December 31), summarizing
the results of its alcohol misuse pre-
vention program.

(b) Each recipient shall ensure the
accuracy and timeliness of each report
submitted by an employer, consortium,
joint enterprise, or by a third party
service provider acting on the employ-
er’s behalf.

(c) Each report that contains infor-
mation on an alcohol screening test re-
sult of 0.02 or greater or a violation of
the alcohol misuse provisions of this
part shall include the following infor-
mational elements:

(1) Number of FTA covered employ-
ees by employee category.

(2)(i) Number of screening tests by
type of test and employee category.

(ii) Number of confirmation tests, by
type of test and employee category.

(3) Number of confirmation alcohol
tests indicating an alcohol concentra-
tion of 0.02 or greater but less than 0.04,
by type of test and employee category.

(4) Number of confirmation alcohol
tests indicating an alcohol concentra-
tion of 0.04 or greater, by type of test
and employee category.

(5) Number of persons denied a posi-
tion as a covered employee following a
pre-employment alcohol test indicat-
ing an alcohol concentration of 0.04 or
greater.

(6) Number of covered employees
with a confirmation alcohol test indi-
cating an alcohol concentration of 0.04
or greater who were returned to duty
in covered positions during the report-
ing period (having complied with the
recommendation of a substance abuse
professional as described in § 654.75).

(7) Number of fatal and nonfatal acci-
dents which resulted in a post-accident

alcohol test indicating an alcohol con-
centration of 0.04 or greater.

(8) Number of fatalities resulting
from accidents which resulted in a
post-accident alcohol test indicating
an alcohol concentration of 0.04 or
greater.

(9) Number of covered employees who
were found to have violated other pro-
visions of subpart B of this part and
the action taken in response to the vio-
lation.

(10) Number of covered employees
who were administered alcohol and
drug tests at the same time, with a
positive drug test result and an alcohol
test result indicating an alcohol con-
centration of 0.04 or greater.

(11) Number of covered employees
who refused to submit to a random al-
cohol test required under this part.

(12) Number of covered employees
who refused to submit to a non-random
alcohol test required under this part.

(13) Number of supervisors who have
received training during the reporting
period in determining the existence of
reasonable suspicion of alcohol misuse.

(14) Identification of FTA funding
source(s).

(d) Each report with no screening
test results of 0.02 or greater or viola-
tions of the alcohol misuse provisions
of this part shall include the following
informational elements. (This report
may only be submitted if the program
results meet these criteria.)

(1) Number of FTA covered employ-
ees.

(2) Number of alcohol tests conducted
with results less than 0.02 by type of
test and employee category.

(3) Number of employees with a con-
firmation alcohol test indicating an al-
cohol concentration of 0.04 or greater
who were returned to duty in a covered
position during the reporting period.

(4) Number of covered employees who
refused to submit to a random alcohol
test required under this part.

(5) Number of covered employees who
refused to submit to a non-random al-
cohol test required under this part.

(6) Number of supervisors who have
received training during the reporting
period in determining the existence of
reasonable suspicion of alcohol misuse.

(7) Identification of FTA funding
source(s).
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§ 654.55 Access to facilities and
records.

(a) Except as required by law or ex-
pressly authorized or required in this
section, no employer shall release cov-
ered employee information that is con-
tained in records required to be main-
tained under § 654.51.

(b) A covered employee is entitled,
upon written request, to obtain copies
of any records pertaining to the em-
ployee’s use of alcohol, including any
records pertaining to his or her alcohol
tests. The employer shall promptly
provide the records requested by the
employee. Access to an employee’s
records shall not be contingent upon
payment for records other than those
specifically requested.

(c) Each employer shall permit ac-
cess to all facilities utilized in comply-
ing with the requirements of this part
to the Secretary of Transportation,
any DOT agency with regulatory au-
thority over the employer or any of its
covered employees or to a State over-
sight agency authorized to oversee rail
fixed guideway systems.

(d) Each employer shall make avail-
able copies of all results for employer
alcohol testing conducted under this
part and any other information per-
taining to the employer’s alcohol mis-
use prevention program, when re-
quested by the Secretary of Transpor-
tation, or any DOT agency with regu-
latory authority over the employer or
covered employee, or to a State over-
sight agency authorized to oversee rail
fixed guideway systems.

(e) When requested by the National
Transportation Safety Board as part of
an accident investigation, employers
shall disclose information related to
the employer’s administration of a
post-accident alcohol test administered
following the accident under investiga-
tion.

(f) Records shall be made available to
a subsequent employer upon receipt of
written request from the covered em-
ployee. Disclosure by the subsequent
employer is permitted only as ex-
pressly authorized by the terms of the
employee’s request.

(g) An employer may disclose infor-
mation required to be maintained
under this part pertaining to a covered
employee to the employee or the deci-

sionmaker in a lawsuit, grievance, or
other proceeding initiated by or on be-
half of the individual, and arising from
the results of an alcohol test adminis-
tered under this part, or from the em-
ployer’s determination that the em-
ployee engaged in conduct prohibited
by subpart B of this part (including,
but not limited to, a worker’s com-
pensation, unemployment compensa-
tion, or other proceeding relating to a
benefit sought by the employee).

(h) An employer shall release infor-
mation regarding a covered employee’s
records as directed by the specific,
written consent of the employee au-
thorizing release of the information to
an identified person. Release of such
information by the person receiving
the information is permitted only in
accordance with the terms of the em-
ployee’s consent.

Subpart E—Consequences for Em-
ployees Engaging in Alcohol-
related Conduct

§ 654.61 Removal from safety-sensitive
function.

Except as provided in subpart F of
this part, no employer shall permit any
covered employee to perform safety-
sensitive functions if the employee has
engaged in conduct prohibited by sub-
part B of this part or an alcohol misuse
rule of another DOT agency.

§ 654.63 Required evaluation and test-
ing.

No employer shall permit any cov-
ered employee who has engaged in con-
duct prohibited by subpart B of this
part to perform safety-sensitive func-
tions unless the employee has met the
requirements of § 654.75.

§ 654.65 Other alcohol-related conduct.

(a) No employer shall permit a cov-
ered employee tested under the provi-
sions of subpart C of this part who is
found to have an alcohol concentration
of 0.02 or greater but less than 0.04 to
perform or continue to perform safety-
sensitive functions, until:

(1) The employee’s alcohol concentra-
tion measures less than 0.02; or

(2) The start of the employee’s next
regularly scheduled duty period, but
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not less than eight hours following ad-
ministration of the test.

(b) Except as provided in paragraph
(a) of this section, no employer shall
take any action under this part against
an employee based solely on test re-
sults showing an alcohol concentration
less than 0.04. This does not prohibit an
employer with authority independent
of this part from taking any action
otherwise consistent with law.

Subpart F—Alcohol Misuse
Information, Training, and Referral

§ 654.71 Employer obligation to pro-
mulgate a policy on the misuse of
alcohol.

(a) General requirements. Each em-
ployer shall provide educational mate-
rials that explain the requirements of
this part and the employer’s policies
and procedures with respect to meeting
those requirements. The policy shall be
adopted by the employer’s governing
board.

(1) The employer shall ensure that a
copy of these materials is distributed
to each covered employee prior to the
start of alcohol testing under this sec-
tion of the employer’s alcohol misuse
prevention program and to each person
subsequently hired or transferred to a
covered position.

(2) Each employer shall provide writ-
ten notice to every covered employee
and to representatives of employee or-
ganizations of the availability of this
information.

(b) Required content. The materials to
be made available to covered employ-
ees shall include detailed discussion of
at least the following:

(1) The identity of the person des-
ignated by the employer to answer em-
ployee questions about the materials.

(2) The categories of employees who
are subject to the provisions of this
part.

(3) Sufficient information about the
safety-sensitive functions performed by
those employees to make clear what
period of the work day the covered em-
ployee is required to be in compliance
with this part.

(4) Specific information concerning
employee conduct that is prohibited by
this part.

(5) The circumstances under which a
covered employee will be tested for al-
cohol under this part.

(6) The procedures that will be used
to test for the presence of alcohol, pro-
tect the employee and the integrity of
the breath testing process, safeguard
the validity of the test results, and en-
sure that those results are attributed
to the correct employee.

(7) The requirement that a covered
employee submit to alcohol tests ad-
ministered in accordance with this
part.

(8) An explanation of what con-
stitutes a refusal to submit to an alco-
hol test and the attendant con-
sequences.

(9) The consequences for covered em-
ployees found to have violated the pro-
hibitions imposed under subpart B, in-
cluding the requirement that the em-
ployee be removed immediately from
safety-sensitive functions, and the pro-
cedures under § 654.75 of this part.

(10) The consequences for covered
employees found to have an alcohol
concentration of 0.02 or greater but less
than 0.04.

(11) Information concerning the ef-
fects of alcohol misuse on an individ-
ual’s health, work, and personal life;
signs and symptoms of an alcohol prob-
lem (the employee’s or a coworker’s);
and available methods of intervening
when an alcohol problem is suspected,
including confrontation, referral to
any available EAP, and/or referral to
management.

(c) Optional provisions. The materials
supplied to covered employees may
also include information on additional
employer policies with respect to the
use or possession of alcohol, including
any consequences for an employee
found to have a specified alcohol con-
centration, that are based on the em-
ployer’s authority independent of this
part. Any such additional policies or
consequences shall be clearly and obvi-
ously described as being based on inde-
pendent authority.

§ 654.73 Training for supervisors.
Every employer shall ensure that su-

pervisors designated to determine
whether reasonable suspicion exists to
require a covered employee to undergo
alcohol testing under § 654.37 receive at
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least 60 minutes of training on the
physical, behavioral, speech, and per-
formance indicators of probable alco-
hol misuse.

§ 654.75 Referral, evaluation, and
treatment.

(a) Each covered employee who has
engaged in conduct prohibited by sub-
part B of this part shall be advised by
the employer of the resources available
to the employee in evaluating and re-
solving problems associated with the
misuse of alcohol, including the names,
addresses, and telephone numbers of
substance abuse professionals and
counseling and treatment programs.

(b) Each covered employee who en-
gages in conduct prohibited under sub-
part B shall be evaluated by a sub-
stance abuse professional who shall de-
termine what assistance, if any, the
employee needs in resolving problems
associated with alcohol misuse.

(c)(1) Before a covered employee re-
turns to duty requiring the perform-
ance of a safety-sensitive function
after engaging in conduct prohibited by
subpart B of this part, the employee
shall undergo a return to duty alcohol
test with a result indicating an alcohol
concentration of less than 0.02. In addi-
tion, the substance abuse professional
may recommend that the employee be
subject to a return to duty drug test,
performed in accordance with 49 CFR
part 40.

(2) In addition, each covered em-
ployee identified as needing assistance
in resolving problems associated with
alcohol misuse:

(i) Shall be evaluated by a substance
abuse professional to determine that
the employee has properly followed any
rehabilitation program prescribed
under paragraph (b) of this section, and

(ii) Shall be subject to unannounced
follow-up alcohol testing administered
by the employer following the employ-
ee’s return to duty. The number and
frequency of such follow-up testing
shall be as directed by the substance
abuse professional, and consist of at
least six tests in the first 12 months
following the employee’s return to
duty. In addition, follow up testing
may include testing for drugs , as di-
rected by the substance abuse profes-
sional, to be performed in accordance

with of 49 CFR part 40. Follow-up test-
ing shall not exceed 60 months from
the date of the employee’s return to
duty. The substance abuse professional
may terminate the requirement for fol-
low-up testing at any time after the
first six tests have been administered,
if the substance abuse professional de-
termines that such testing is no longer
necessary.

(d) Evaluation and rehabilitation
may be provided by the employer, by a
substance abuse professional under
contract with the employer, or by a
substance abuse professional not affili-
ated with the employer. The choice of
substance abuse professional and as-
signment of costs shall be made in ac-
cordance with employer/employee
agreements and employer policies.

(e) The employer shall ensure that a
substance abuse professional who de-
termines that a covered employee re-
quires assistance in resolving problems
with alcohol misuse does not refer the
employee to the substance abuse pro-
fessional’s private practice from which
the substance abuse professional re-
ceives remuneration or to a person or
organization in which the substance
abuse professional has a financial in-
terest. This paragraph does not pro-
hibit a substance abuse professional
from referring an employee for assist-
ance provided through—

(1) A public agency, such as a State,
county, or municipality;

(2) The employer or a person under
contract to provide treatment for alco-
hol problems on behalf of the employer;

(3) The sole source of therapeutically
appropriate treatment under the em-
ployee’s health insurance program; or

(4) The sole source of therapeutically
appropriate treatment reasonably ac-
cessible to the employee.

(f) The requirements of this section
with respect to referral, evaluation,
and rehabilitation, do not apply to ap-
plicants who refuse to submit to a pre-
employment alcohol test or who have a
pre-employment alcohol test with a re-
sult indicating an alcohol concentra-
tion of 0.04 or greater.
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Subpart G—Compliance

§ 654.81 Compliance a condition of
FTA financial assistance.

(a) General. A recipient may not be
eligible for Federal financial assistance
under section 3, 9, or 18 of the Federal
Transit Act, as amended, or under sec-
tion 103(e)(4) of title 23 of the United
States Code if a recipient fails to es-
tablish and implement an alcohol mis-
use prevention program as required by
this part. Failure to certify compliance
with these requirements, as specified in
§ 654.83, will result in the suspension of
a grantee’s eligibility for Federal fund-
ing.

(b) Criminal violation. A recipient is
subject to criminal sanctions and fines
for false statements or misrepresenta-
tions under § 1001 of title 18 of the
United States Code.

(c) State’s role. Each State shall cer-
tify compliance on behalf of its section
3, 9 or 18 subrecipients, as applicable,
whose grant the State administers. In
so certifying, the State shall ensure
that each subrecipient is complying

with the requirements of this part. A
section 3, 9 or 18 subrecipient, through
the administering State, is subject to
suspension of funding from the State if
such subrecipient is not in compliance
with this part.

§ 654.83 Requirement to certify compli-
ance.

(a) A recipient of FTA financial as-
sistance shall certify annually to the
applicable FTA Regional Office compli-
ance with the requirements of this
part, including the training require-
ments. Large operators shall certify
compliance initially by January 1, 1995.
Small operators and States shall cer-
tify compliance initially by January 1,
1996.

(b) A certification must be author-
ized by the organization’s governing
board or other authorizing official, and
must be signed by a party specifically
authorized to do so. A certification
must comply with the applicable sam-
ple certification provided in appendix
A to this part.

APPENDIX A TO PART 654—[RESERVED]
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