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the Port of New York. If the owners shall
have exercised due diligence to make the
vessel in all respects seaworthy and properly
manned, equipped and supplied, it is hereby
agreed that in case of danger, damage or dis-
aster resulting from faults or errors in navi-
gation, or in the management of the vessel,
or from any latent or other defects in the
vessel, her machinery or appurtenance, or
from unseaworthiness, whether existing at
the time of shipment or at the beginning of
the voyage (provided the latent or other de-
fects or the unseaworthiness was not discov-
erable by the exercise of due diligence), the
shippers, consignees and/or owners of the
cargo shall nevertheless pay salvage and any
special charges incurred in respect of the
cargo, and shall contribute with the ship-
owner in general average to the payment of
any sacrifices, losses or expenses of a general
average nature that may be made or in-
curred for the common benefit or to relieve
the adventure from any common peril.

(e) If the property is being carried under a
tariff which provides that any carrier or car-
riers party thereto shall be liable for loss
from perils of the sea, then as to such carrier
or carriers the provisions of this section
shall be modified in accordance with the tar-
iff provisions, which shall be regarded as in-
corporated into the conditions of this bill of
lading.

(f) The term ‘‘water carriage’’ in this sec-
tion shall not be construed as including
lighterage in or across rivers, harbors, or
lakes, when performed by or on behalf of rail
carriers.

Sec. 10. Any alteration, addition, or era-
sure in this bill of lading which shall be
made without the special notation hereon of
the agent of the carrier issuing this bill of
lading, shall be without effect, and this bill
of lading shall be enforceable according to
its original tenor.

PART 1037—BULK GRAIN AND
GRAIN PRODUCTS—LOSS AND
DAMAGE CLAIMS

Sec.
1037.1 Weights and weighing.
1037.2 Cars.
1037.3 Claims.

AUTHORITY: 49 U.S.C. 721.

SOURCE: 40 FR 49342, Oct. 22, 1975, unless
otherwise noted.

§ 1037.1 Weights and weighing.
(a) How determined—Accuracy of the

weights used in determining the quan-
tity of grain and grain products re-
ceived for transportation by carriers
and delivered by them to consignees

being of primary and fundamental im-
portance, the use of estimated weights
based upon the cubical contents of the
load and the test weight per bushel of
the grain and grain products, or other-
wise, will not be accepted. All ship-
ments shall be carefully weighed by
competent weighers upon scales that
are known to be accurate within the
limits of tolerance stated in scale spec-
ifications.

(b) Inspection of scales—Before
weighing grain and grain products to
and from cars, the scale and all other
facilities to be used must be thor-
oughly inspected to ascertain whether
they are in proper working condition,
necessary adjustments or repairs, if
any required, must be made, and an ac-
curate and complete record thereof
shall be entered at the time of inspec-
tion.

(c) Shipping weights—Where the
shipper weighs the grain or grain prod-
ucts for shipment and a claim for loss
and damage is subsequently filed on
that shipment, the shipper shall fur-
nish the carrier with whom the claim
is filed certificates of weight showing
car initials and number; the kind of
grain or grain products; the total scale
weight; the type and house number of
the scale used; the number of drafts
and weight of each draft; the date and
time of weighing; whether the weight
is official, board-of-trade, grain-ex-
change, State, or other supervised
weight; and the number of grain doors
used. This information should be fur-
nished at the time the claim is filed.

(d) Destination weights—Where the
consignee weighs a shipment of grain
or grain products and a claim for loss
and damage is subsequently filed on
the shipment, the consignee shall fur-
nish the carrier with whom the claim
is filed certificates of weight showing
the car initials and number; the kind of
grain or grain products; the total scale
weight; the type and house number of
the scale used; the number of drafts
and weight of each draft, and the date
and time of weighing; and whether the
weight is official, board-of-trade, grain-
exchange, State, or other supervised
weight. This information should be fur-
nished at the time the claim is filed.

(e) A difference in weights at origin
and destination, both of which are
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based on supervised scales, establishes
prima facie that the loss occurred in
transit and that the railroad is liable.
When a difference in weights is based
in part on an unsupervised weight,
which nevertheless, was accepted by
the railroad as the basis for assessing
freight charges, such unsupervised
weight in combination with a super-
vised weight establishes prima facie
that the loss occurred in transit and
the railroad is liable. When a difference
in weights is based in part on an unsu-
pervised weight, with the above excep-
tion, a prima facie case of railroad li-
ability for loss in transit has not been
established. Such difference in weights
is a factor, however, to be considered in
connection with other evidence that a
clear-record car arrived at destination
with seals intact and unbroken or that
the shipper made a written complaint
that any car placed for loading was de-
fective, in response to which the rail-
road filed a written report after inves-
tigation of the complaint. See para-
graph (c) of § 1037.3.

§ 1037.2 Cars.
A car is not in suitable condition for

the transportation of bulk grain and
grain products when it is defective. The
rules prescribed in this part 1037 apply
on shipments transported solely in
railroad-owned and railroad-leased
cars.

[57 FR 54334, Nov. 18, 1992]

§ 1037.3 Claims.
(a) In computing the amount of the

loss for which the carrier will pay
there will be deducted from the gross
amount of the ascertained actual loss
one-fourth of 1 percent of the estab-
lished loading weight to cover invisible
loss and waste; provided, however, that
where grain and grain products heat in
transit and investigation shows that
the invisible loss resulting therefrom
exceeded one-fourth of 1 percent of
such other amount as may hereafter be
fixed in the manner above stated, and
that the carrier is not otherwise liable
for said loss, then the ascertained ac-
tual amount of the invisible loss due to
heating of the grain and grain products
will be deducted.

(b) Where investigation discloses a
defect in equipment, seal or seal

record, or a transfer in transit by the
carrier of a carload of bulk grain or
grain products upon which the unload-
ing weight is less than the loading
weight and the shipper furnishes duly
attested certificates showing the cor-
rectness of the claimed weight, and in-
vestigation fails to show that the dis-
crepancy is due to defective scales or
other shipper facilities, or to inac-
curate weighing or other error at point
of origin or destination, or to fraud,
then the resulting claim will be ad-
justed subject to the deductions au-
thorized in the immediately preceding
paragraph (a) of this § 1037.3; provided,
however, that the clear record of either
the carrier’s or shippers’ facilities shall
not be interpreted as affecting or
changing the burden of proof now law-
fully resting upon either party. There-
fore, movement in a clear-record car is
not conclusive evidence of the fact that
the car is not defective. It must be con-
sidered along with other evidence to
determine liability. See paragraph (e)
of § 1037.1

(c) In case of a disputed claim, the
records of both the carrier and the
claimant affecting the shipment in-
volved shall be available to both par-
ties. These records shall include a writ-
ten complaint, if any, filed by the ship-
per with the railroad at the time the
car was placed for loading that the car
was defective, and the written report of
an investigation of the complaint, filed
by the railroad with the shipper, if
made.

PART 1039—EXEMPTIONS

Sec.
1039.10 Exemption of agricultural commod-

ities except grain, soybeans, and sun-
flower seeds.

1039.11 Miscellaneous commodities exemp-
tions.

1039.12 Long and short haul transportation
exemption.

1039.13 Rail intermodal transportation ex-
emption.

1039.14 Boxcar transportation exemptions
and rules.

1039.16 Exemption of new highway trailers
or containers.

1039.17 Protective service contracts exemp-
tion.

1039.20 Storage leases.
1039.21 International joint through rates.
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