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§ 835.605 OPM action as a result of
consideration of evidence submit-
ted as a result of the notice of in-
tent.

(a) Consideration of evidence. If, as a
result of the Notice of Intent, OPM re-
ceives notice that the debtor will sub-
mit additional evidence or receives ad-
ditional evidence from the debtor with-
in the prescribed time period, any no-
tice to the IRS will be stayed until
OPM can—

(1) Consider the evidence presented
by the debtor; and

(2) Determine whether or not all or a
portion of the debt is still past due and
legally enforceable; and

(3) Notify the debtor of its deter-
mination.

(b) Notification to the debtor. Follow-
ing review of the evidence, OPM will
issue a written decision notifying the
debtor whether OPM has sustained,
amended, or canceled its determination
that the debt is past-due and legally
enforceable. The notice will advise the
debtor of any further action to be
taken and explain the supporting ra-
tionale for the decision.

(c) OPM action on the debt. (1) OPM
will notify the debtor of its intent to
refer the debt to the IRS for offset
against the debtor’s Federal income
tax refund, if it sustains its decision
that the debt is past-due and legally
enforceable. OPM will also notify the
debtor whether the amount of the debt
remains the same or is modified.

(2) OPM will not refer the debt to the
IRS for offset against the debtor’s Fed-
eral income tax refund, if it reverses
its decision that the debt is past-due
and legally enforceable.

§ 835.606 Change in notification to In-
ternal Revenue Service.

(a) Except as noted in paragraph (b)
of this section, after OPM sends IRS
notification of an individual’s liability
for a debt, OPM will promptly notify
IRS of any change in the notification,
if OPM—

(1) Determines that an error has been
made with respect to the information
contained in the notification;

(2) Receives a payment or credits a
payment to the account of the debtor
named in the notification that reduces

the amount of the debt referred to the
IRS for offset; or

(3) Receives notification that the in-
dividual owing the debt has filed for
bankruptcy under title 11 of the United
States Code or has been adjudicated
bankrupt and the debt has been dis-
charged.

(b) OPM will not notify the IRS to in-
crease the amount of a debt owed by a
debtor named in OPM’s original notifi-
cation to the IRS.

(c) If the amount of a debt is reduced
after referral by OPM and offset by the
IRS, OPM will refund to the debtor any
excess amount and will promptly no-
tify the IRS of any refund made by
OPM.

§ 835.607 Administrative charges.
All administrative charges incurred

in connection with the referral of the
debts to the IRS will be assessed on the
debt and thus increase the amount of
the offset.
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Subpart A—General Provisions

§ 837.101 Applicability.
(a) This part prescribes rules govern-

ing—
(1) Reemployment of an annuitant by

the Federal Government;
(2) Reemployment of an annuitant by

the government of the District of Co-
lumbia when the annuitant had been
employed subject to CSRS by the Dis-
trict of Columbia prior to October 1,
1987, or is an employee of the govern-
ment of the District of Columbia not
excluded from CSRS under § 831.201(g)
or is an employee of the government of
the District of Columbia who is deemed

to be a Federal employee for FERS
purposes under § 842.107; and

(3) The payment of retirement and
death benefits based on reemployment
covered by this part.

(b) This part is not applicable to re-
employment, in the Executive Branch,
under 5 U.S.C. 8344(i) or 8468(f) (see part
553 of this chapter), relating to reem-
ployment of retirees to meet excep-
tional employment needs, or to em-
ployment under 5 U.S.C. 8344 (j) or (k)
or 5 U.S.C. 8468 (g) or (h) in the Judicial
or Legislative Branches.

[58 FR 48266, Sept. 15, 1993, as amended at 62
FR 50996, Sept. 30, 1997]

§ 837.102 Definitions.
Actual service means the period of

time during which an annuitant is re-
employed, excluding periods of separa-
tion and non-pay status.

Annuitant means a former employee
or Member who is receiving, or meets
the legal requirements and has filed
claim for, annuity under either CSRS
or FERS based on his or her service.

Another retirement system or ‘‘other
retirement system’’ means a program
created by Federal or District of Co-
lumbia statute or regulation and ad-
ministered by an agency of the Federal
Government or District of Columbia
that provides retirement and/or death
benefits to Federal or District of Co-
lumbia employees whose employment
would otherwise be subject to the pro-
visions of CSRS or FERS, or that cred-
its service in the computation of bene-
fits that would otherwise be credited in
the computation of a CSRS or FERS
benefit, or that provides a death bene-
fit when a death benefit is payable
from CSRS or FERS.

CSRS means the Civil Service Retire-
ment System, as described in sub-
chapter III of chapter 83 of title 5,
United States Code.

CSRS annuitant means an annuitant
retired under CSRS.

CSRS–Offset service means service by
a reemployed CSRS annuitant that is
subject to the OASDI tax by operation
of section 101 of Public Law 98–21. It
does not include any service performed
before January 1, 1984.

CSRS-Offset wages means basic pay,
as defined under 5 U.S.C. 8331(3), of an
employee or Member performing CSRS-
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Offset service, but not to exceed the
contribution and benefit base for the
calendar year involved.

Continuous service means reemploy-
ment without a period of separation
from service, or conversion to inter-
mittent status, of more than 3 days.

Contribution and benefit base means
the contribution and benefit base in ef-
fect with respect to the period in-
volved, as determined under section 230
of the Social Security Act.

FEC means Federal Employees Com-
pensation, that is, benefits paid on the
basis of a work-related disease or in-
jury under the provisions of chapter 81
of title 5, United States Code, but does
not include a scheduled award under
the provisions of 5 U.S.C. 8107, or medi-
cal services under 5 U.S.C. 8103.

FERS means the Federal Employees
Retirement System, as described in
chapter 84 of title 5, United States
Code.

FERS annuitant means an annuitant
who retired under FERS, or a reem-
ployed CSRS annuitant whose election
of FERS coverage under part 846 of this
chapter is effective on or after January
8, 1988.

Full-time equivalent to part-time service
means the amount of actual service
that would result if the total hours
worked on a part-time basis had been
performed on a full-time basis, and the
remaining portion of the period of re-
employment was in a non-pay status.

Full-time service means actual service
in which the reemployed annuitant is
scheduled to work the number of hours
and days required by the administra-
tive workweek for his or her grade or
class (normally 40 hours).

Fund means the Civil Service Retire-
ment and Disability Fund as described
at 5 U.S.C. 8348.

Intermittent service means any actual
service performed on a less than full-
time basis with no prescheduled regu-
lar tour of duty.

Lump-sum credit has the same mean-
ing as the term is defined at section
8401(19) or section 8331(8) of title 5,
United States Code, as may be applica-
ble under the circumstances.

OASDI tax means, with respect to
Federal wages, the Old Age, Survivors,
and Disability Insurance tax imposed

under section 3101(a) of the Internal
Revenue Code of 1986.

Part-time service means actual service
performed on a less than full-time basis
under a pre-scheduled regular tour of
duty.

Pay means the basic pay of the posi-
tion to which the reemployed annu-
itant is appointed, prior to reduction
for retirement contributions and annu-
ity offset, and excludes any other bene-
fits or compensation the reemployed
annuitant receives, such as benefits au-
thorized under the provisions of chap-
ter 81 of title 5, United States Code.

Reemployed means reemployed in an
appointive or elective position with the
Federal Government, or reemployed in
an appointive or elective position with
the District of Columbia (when the an-
nuitant was first employed subject to
CSRS by the District of Columbia be-
fore October 1, 1987, or is an employee
of the government of the District of
Columbia not excluded from CSRS
under § 831.201(g) or is an employee of
the government of the District of Co-
lumbia who is deemed to be a Federal
employee for FERS purposes under
§ 842.107 of this chapter), whether the
position is subject to CSRS, FERS, or
another retirement system, but does
not include appointment as a Governor
of the Board of Governors of the United
States Postal Service, or reemploy-
ment under the provisions of law that
exclude offset of pay by annuity, that
is, sections 8344 (i), (j), or (k), or 8468
(f), (g), or (h) of title 5, United States
Code.

Retired Member means a former Mem-
ber of Congress, as defined by 5 U.S.C.
2106, who has met the requirements for
Member retirement as specified at sec-
tions 8336(g), 8337(a), 8338(b), 8412, 8413,
and 8451(b) of title 5, United States
Code, and who has filed claim therefor.

Suspension, in regard to payment of
annuity, means that payment of annu-
ity stops but annuitant status contin-
ues.

Termination in regard to payment of
annuity, means that both payment of
annuity and annuitant status cease.

(58 FR 48266, Sept. 15, 1993, as amended at 62
FR 50996, Sept. 30, 1997]
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§ 837.103 Notice.

(a) To OPM. On or before the date a
reemployed annuitant is appointed, the
appointing agency must notify OPM in
writing of the appointment, and pro-
vide OPM with the following informa-
tion—

(1) The annuitant’s name, date of
birth, social security number (if appli-
cable), and retirement claim number;

(2) A description of the kind of ap-
pointment;

(3) Whether the amount of annuity
allocable to the period of reemploy-
ment is, or will be, withheld from the
reemployed annuitant’s pay, in accord-
ance with § 837.303 of this part; and

(4) When the appointment is an in-
terim appointment under § 772.102 of
this chapter, an explicit statement
that the appointment is required by
the Whistleblower Protection Act of
1989.

(b) To annuitant. The agency should
advise the annuitant in writing, gen-
erally, of the effect reemployment has
on annuitant status and/or the contin-
ued receipt of annuity, the possible, fu-
ture retirement benefits that may be
payable to an annuitant on the basis of
reemployment, and, for CSRS annu-
itants, whether the annuitant may
elect to have retirement deductions
withheld from his or her basic pay.

(c) Obligation of annuitant to provide
information. Before appointment, and as
a condition of reemployment, the an-
nuitant must provide the employing
agency with the following informa-
tion—

(1) Whether the annuitant is then in
receipt of annuity;

(2) The gross monthly amount of an-
nuity the annuitant is then receiving;

(3) Whether the annuitant is a dis-
ability annuitant, and if so, whether
OPM has found the annuitant recov-
ered from his or her disability, or re-
stored to earning capacity; and.

(4) If the annuitant is a CSRS annu-
itant, whether the annuitant’s retire-
ment was based on an involuntary sep-
aration, not for charges of misconduct
or delinquency.

§ 837.104 Reemployment of former em-
ployees of nonappropriated fund in-
strumentalities.

A former employee of a non-
appropriated fund instrumentality who
has made an election of retirement
coverage under part 847 of this chapter
will continue to be covered under the
elected retirement system for all peri-
ods of service as a reemployed annu-
itant.

[61 FR 41720, Aug. 9, 1996]

Subpart B—Annuitant and
Employee Status

§ 837.201 Annuitant status.
Unless his or her annuity is termi-

nated under the provisions of § 837.202
or § 837.403 of this part, an annuitant
continues to be an annuitant through-
out the period of reemployment,
whether or not he or she continues to
receive annuity payments during the
period of reemployment.

§ 837.202 Annuities that terminate on
reemployment.

(a) FERS annuitants. (1) The annuity
of a FERS annuitant who is a disabil-
ity annuitant whom OPM has found re-
covered or restored to earning capacity
prior to reemployment terminates on
reemployment.

(2) The annuity of a FERS annuitant
who is a former military reserve tech-
nician awarded a disability retirement
annuity under 5 U.S.C. 8456, in addition
to being subject to paragraph (a)(1) of
this section, shall terminate on the
date the annuitant declines an offer of
employment with a department or
agency, where the employment is in
the same commuting area and of the
same grade as, or a level equivalent to,
the position from which the annuitant
retired.

(b) CSRS annuitants. (1) The annuity
of a CSRS annuitant terminates on re-
employment if—

(i) The annuitant is a disability an-
nuitant whom OPM has found recov-
ered or restored to earning capacity
prior to reemployment, or whose dis-
ability annuity was awarded under the
provisions of 5 U.S.C. 8337(h) because
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the annuitant was a National Guard
Technician who was medically dis-
qualified for continued membership in
the National Guard;

(ii) The annuitant is not a retired
Member and the annuity is based on an
involuntary separation (other than a
separation that was mandated by stat-
ute based on the annuitant’s age and
length of service, or a separation for
cause on charges of misconduct or de-
linquency) where the reemployment
would, if the individual were not an an-
nuitant, be covered by CSRS;

(iii) The annuitant is not a retired
Member and is appointed by the Presi-
dent to a position that would, if the in-
dividual were not an annuitant, be cov-
ered by CSRS; or

(iv) The annuitant is not a retired
Member and is elected as a Member.

(2) A disability annuity awarded a
former National Guard Technician
under the provisions of 5 U.S.C. 8337(h)
shall terminate on the date the annu-
itant declines an offer of employment
with a department or agency, where
the employment is in the same com-
muting area and of the same grade as,
or a level equivalent to, the position
from which the annuitant retired.

§ 837.203 Annuities that are suspended
during reemployment.

(a) All annuitants. Payment of annu-
ity is suspended when—

(1) The annuitant is appointed as a
justice or judge of the United States,
as defined by section 451 of title 28,
United States Code; or

(2) The annuitant receives an interim
appointment under § 772.102 of this
chapter.

(b) CSRS annuitants only. Payment of
annuity is suspended when the annu-
itant is a retired Member and becomes
employed in an elective position, or is
appointed to a position that is not
intermittent or without pay.

Subpart C—Coverage and
Contributions

§ 837.301 Coverage.

(a) When annuity terminates on, or is
suspended during, reemployment. Retire-
ment coverage under either CSRS or
FERS is governed by subpart B of part

831 or subpart A of part 842 of this
chapter, as is appropriate.

(b) When annuity continues. (1) Unless
a reemployed FERS annuitant’s em-
ployment is on an intermittent basis,
as an employee subject to another re-
tirement system, or as President, de-
ductions for the Fund shall be made
under 5 U.S.C. 8422(a).

(2) A CSRS annuitant is not subject
to deductions, unless he or she is serv-
ing in an other-than-intermittent sta-
tus (except as President), is not cov-
ered by another retirement system,
and elects to have retirement deduc-
tions made from his or her pay. Gen-
erally, deductions are made no later
than the beginning of the first pay pe-
riod immediately following the date
the reemployed annuitant files the
election with the employing agency.
When the annuitant elects to have de-
ductions made, he or she may not
change the election during continuous
service with that agency.

(3) The amount of basic pay prior to
offset of annuity under § 837.303 of this
part is used in computing the amount
of deductions. The rate of retirement
deductions is that which attaches to
the position under the provisions of
sections 8334(a), 8334(k), or 8422(a) of
title 5, United States Code, as is appli-
cable.

§ 837.302 Agency contributions.

(a) FERS annuitants. An agency that
reemploys a FERS annuitant subject
to retirement deductions under
§ 837.301(b)(1) of this part shall make
contributions, as specified in 5 U.S.C.
8423, to the Fund, based on the reem-
ployed annuitant’s pay prior to offset
of annuity under the provisions of
§ 837.303 of this part.

(b) CSRS annuitants. An agency that
reemploys a CSRS annuitant is re-
quired to make an agency contribution
when—

(1) The annuity is suspended or ter-
minated under the provisions of sub-
part B of this part; and

(2) The appointment is subject to
CSRS deductions under the provisions
of subpart B of part 831 of this chapter.
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§ 837.303 Annuity offset.
(a) Applicability. When the right to re-

ceive annuity continues during reem-
ployment (even though actual receipt
of annuity may have been waived under
5 U.S.C. 8345(d) or 8465(a)), the pay of
the reemployed annuitant shall be off-
set by the amount of annuity allocable
to the period of reemployment, except
that—

(1) No amount shall be offset from
pay in accordance with this section for
a period for which the annuitant has
elected to receive FEC benefits in lieu
of annuity; and

(2) No amount shall be offset from a
lump-sum payment of annual leave,
made on or after termination of the re-
employment period.

(b) Payment. The employing agency
shall pay to the Fund the full amount
required to be offset from a reemployed
annuitant’s salary under this section
in accordance with instructions issued
by OPM. Payment in full to the Fund
is not contingent on actual offset from
the reemployed annuitant’s salary.

(c) Computation. To compute the
amount of the annuity offset for any
particular pay period, divide the
amount of annuity for the calendar
days included in the pay period by the
number of hours that would constitute
a full-time tour of duty for that pay pe-
riod, then multiply the result by the
number of hours actually paid for the
pay period, not to exceed the number of
hours that constitutes a full-time tour
of duty.

§ 837.304 Agency liability for pay-
ments.

(a) The agency will remit funds prop-
erly withheld from the pay of a reem-
ployed annuitant in accordance with
this subpart to OPM in the manner pre-
scribed for the transmission of
withholdings and contributions as soon
as possible, but not later than provided
by standards established by OPM in the
Federal Personnel Manual.

(b) When the employing agency fails
to withhold from the pay of the reem-
ployed annuitant some or all of the
amounts required to be withheld from
that pay by this subpart, the employee
has received an overpayment of pay.
The employing agency must collect the
overpayment of pay (unless it is waived

under 5 U.S.C. 5584 or some other appli-
cable statute) and remit the proper
funds to OPM in the manner prescribed
for the transmission of withholdings
and contributions as soon as possible,
but not later than provided by stand-
ards established by OPM in the Federal
Personnel Manual.

(c) If the employing agency waives
the annuitant’s repayment of the sal-
ary overpayment, it must submit—on
behalf of the reemployed annuitant—an
amount equal to the correct deduction
from pay (or the balance due in the
case of a partial deduction) to OPM in
the manner prescribed for the trans-
mission of withholdings and contribu-
tions as soon as possible, but not later
than provided by standards established
by OPM in the Federal Personnel Man-
ual.

§ 837.305 Lump-sum credit not re-
duced.

When annuity continues during the
period of reemployment, and the reem-
ployment is subject to annuity offset
under the provisions of § 837.303 of this
subpart, or any similar provision of law
or regulation, the amount of an annu-
itant’s lump-sum credit to the Fund
shall not be reduced by the amount of
annuity allocable to the period of re-
employment.

§ 837.306 Refund of lump-sum credit.

An annuitant serving as a justice or
judge of the United States, as defined
by section 451 of title 28, United States
Code, may apply for and receive pay-
ment of the annuitant’s lumpsum cred-
it, less the amount of annuity or other
benefits previously paid on that ac-
count. Receipt of a refund under this
section will irrevocably terminate the
right to annuity, and the annuitant
status, of the recipient, based on any
prior separations from employment
covered by CSRS or FERS.

Subpart D—Reemployment of
Disability Annuitants

§ 837.401 Generally.

A disability annuitant may be reem-
ployed in any position for which he or
she is qualified.
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§ 837.402 Special notice.
(a) To annuitant. In addition to the

advice described in paragraph 837.103(b)
of this part, the agency should gen-
erally also advise a disability annu-
itant, in writing, prior to reemploy-
ment, that—

(1) Reemployment on a permanent
basis in a position equivalent in grade
and pay to the position from which the
annuitant retired may constitute the
basis for an OPM finding of recovery
from disability;

(2) Reemployment subject to medical
and physical qualification standards
equivalent to those of the position
from which the annuitant retired may
constitute the basis for an OPM finding
of recovery from disability;

(3) The pay of the position in which
the annuitant is reemployed, prior to
the offset of annuity, or the pay of an
interim appointment under § 772.102 of
this chapter, as may be applicable, will
be included as earnings in determining
whether the disability annuity will be
terminated due to restoration to earn-
ing capacity;

(4) Receipt of, or continued entitle-
ment to receive, full or partial FEC
benefits during reemployment, when
those benefits are based on the same
injury or medical condition that is the
basis for OPM’s award of disability re-
tirement, is conclusive evidence (un-
less there is contravening medical evi-
dence) that the annuitant has not re-
covered from the disability; and

(5) A disability annuitant age 60 or
over cannot be found by OPM to be re-
stored to earning capacity, and can
only be found recovered at the annu-
itant’s request.

(b) To OPM. On reemployment of a
disability annuitant, the employing
agency shall, in addition to the notice
required by § 837.103(a) of this part, no-
tify OPM in writing of—

(1) The physical and medical require-
ments of the position (providing a copy
of the employee’s position description);

(2) The position’s grade level and/or
rate of pay;

(3) Whether the employment is full-
time, part-time, or intermittent;

(4) Whether, to the best of the agen-
cy’s knowledge, the reemployed annu-
itant is receiving, or entitled to re-
ceive, FEC benefits; and

(5) Whether any medical evidence
was used in making the employment
decision, and if so, provide OPM with a
copy of the medical information.

§ 837.403 Termination of annuity dur-
ing reemployment.

(a) Agency action. When a reemployed
disability annuitant is found recovered
from disability or restored to earning
capacity by OPM, OPM shall terminate
the annuity as of the date of the find-
ing, and the employing agency shall
cease reducing pay by the amount of
annuity allocable to the period of re-
employment effective that same date.
If the appointment is subject to retire-
ment deductions, retirement deduc-
tions will begin or continue, as the
case may be.

(b) Subsequent benefits—(1) CSRS. If,
on separation from a period of reem-
ployment during which the disability
annuity was terminated because of re-
covery or restoration to earning capac-
ity, the former disability annuitant is
entitled to either an immediate or de-
ferred annuity based on the most re-
cent separation, any right to an annu-
ity based on a prior separation is per-
manently extinguished. If no such
right to immediate or deferred annuity
accrues based on this most recent sepa-
ration, however, any right to imme-
diate or deferred annuity will be deter-
mined on the basis of the next prior
separation.

(2) FERS. If a disability annuity is
terminated during a period of reem-
ployment because of recovery or res-
toration to earning capacity, any right
to an annuity based on a prior separa-
tion is permanently extinguished, ex-
cept as otherwise provided by
§ 844.405(b)(2) of this chapter.

§ 837.404 Reinstatement of annuity
during a period of employment not
subject to CSRS or FERS.

When OPM reinstates the disability
annuity of an individual employed in a
position not subject to CSRS or FERS,
the employing agency shall withhold
retirement deductions and offset pay
subject to the provisions of subpart C
of this part, as of the date of OPM’s ad-
ministrative determination of rein-
statement. OPM shall offset from any
retroactive payment of annuity for a
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period that is also a period of employ-
ment an amount equal to the amount
of annuity, or the pay for the period of
employment, whichever is the lesser.

Subpart E—Retirement Benefits on
Separation

§ 837.501 Refund of retirement deduc-
tions.

A reemployed annuitant who sepa-
rates from reemployment without title
to either a supplemental annuity or a
redetermined annuity under this sub-
part is entitled to have any retirement
deductions withheld from pay during
the period of reemployment refunded
without interest.

§ 837.502 Reinstatement of annuity.
(a) When appropriate. (1) When an an-

nuity was terminated because of reem-
ployment under the provisions of
§ 837.202 of this part, or any similar pro-
vision of statute or regulation in effect
prior to the promulgation of this part,
the annuity that was terminated will
be reinstated effective the date imme-
diately following the date the reem-
ployed annuitant separated from reem-
ployment, if—

(i) The reemployed annuitant’s right
to annuity has not been terminated
under any other provision of regulation
or statute; and

(ii) The reemployed annuitant is not
entitled to either an immediate or de-
ferred CSRS or FERS annuity based on
the separation from reemployment.

(2) When an annuity was suspended
because of reemployment under the
provisions of § 837.203 of this part, the
annuity that was suspended will be re-
instated effective the date immediately
following the date the reemployed an-
nuitant separated from reemployment.

(b) Amount of reinstated annuity. The
amount of an annuity reinstated under
the provisions of paragraph (a)(2) of
this section will be the amount of the
annuity at the effective date of termi-
nation, adjusted by such adjustments
as would have occurred had the annu-
ity remained payable during the period
of reemployment.

§ 837.503 Supplemental annuity.
(a) Title requirements. A reemployed

annuitant is entitled, on separation, or

conversion to intermittent service, to a
supplemental annuity if—

(1) The annuitant performed—
(i) At least 1 year of actual, continu-

ous, full-time service;
(ii) Actual, continuous part-time

service equivalent to 1 year of actual
full-time service; or

(iii) A combination of part-time and
full-time actual, continuous service
that is equivalent to 1 year of actual
full-time service; and

(2)(i) The annuity is not terminated
or suspended on reemployment; and

(ii) The pay during reemployment
was subject to offset by the amount of
annuity allocable to the period of re-
employment; or

(iii) The reemployed annuitant sepa-
rates from an interim appointment
made under the provisions of § 772.102 of
this chapter.

(b) Computation of supplemental annu-
ity—(1) CSRS. (i) That portion of a sup-
plemental annuity that is based on the
total years and full months of cred-
itable reemployment service performed
while covered under CSRS, is computed
under the provisions of 5 U.S.C. 8339(a),
(b), (d), (e), (h), (i), (n) and (q). Unused
sick leave to the reemployed annu-
itant’s credit immediately prior to sep-
aration from reemployed annuitant
service will be credited under the rules
prescribed in § 831.302 of this chapter,
and 5 U.S.C. 8339(m), not to exceed the
amount of unused sick leave available
immediately before the effective date
of an election of FERS coverage, and
not including any unused sick leave in-
cluded in the computation of an annu-
ity or supplemental annuity the annu-
itant is receiving at the time of separa-
tion from the most recent period of re-
employment.

(ii) A supplemental annuity com-
puted in whole or in part under the
provisions of this paragraph, using
CSRS-Offset service, is subject to re-
duction under subpart G of this part.

(2) FERS. That portion of a supple-
mental annuity that is based on the
total years and full months of cred-
itable reemployment service performed
on and after the effective date of FERS
coverage is computed under the provi-
sions of 5 U.S.C. 8415 (a) through (f).

(3) Average pay. The average pay used
in the computation of a supplemental
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annuity is the average basic pay for
the entire period of actual continuous
reemployment service, excluding inter-
mittent service.

(4) Survivor reduction. If the reem-
ployed annuitant’s annuity, at the
time he or she applies for supplemental
annuity, is reduced to provide a sur-
vivor benefit for a spouse, (or, for
FERS annuitants only, a former
spouse), the supplemental annuity will
be reduced by 10 percent, and the sur-
vivor annuities increased, if the annu-
itant was retired under CSRS, by 55
percent of the supplemental annuity,
and if the annuitant was retired under
FERS, by 50 percent of the supple-
mental annuity, unless the reemployed
annuitant notifies OPM at the time of
application that he or she does not
wish to have such reductions and in-
creases effected.

(c) Creditable service. (1) All actual re-
employment service performed after
the date of retirement on a full-time or
part-time basis may be credited in the
computation of a supplemental annuity
provided—

(i) When the reemployment service
was performed on or after October 1,
1982, retirement deductions were with-
held or, for CSRS annuitants, a deposit
has been paid under the provisions of 5
U.S.C. 8334;

(ii) The reemployment service was
not performed subject to another re-
tirement system, except when the de-
ductions under the other retirement
system have been refunded and a de-
posit paid to OPM, where the law so
permits, or benefits under the other re-
tirement system have been waived in
favor of CSRS or FERS benefits; and

(iii) The reemployment service has
not been used in the computation of
another supplemental or redetermined
annuity.

(2) A period of reemployment service
during which annuitant status contin-
ues and annuity is paid, and which is
excluded from the normal annuity off-
set from pay by special statutory pro-
vision, cannot be credited in the com-
putation of a supplemental annuity or
any subsequent annuity entitlement.

(d) Commencing date. (1) Except as
provided in clause (2) of this subpara-
graph, the supplemental annuity com-

mences on the earlier of the first day of
the month following—

(i) The day the annuitant is sepa-
rated from reemployment; or

(ii) The day the annuitant is con-
verted to an intermittent status.

(2) The supplemental annuity of a
FERS annuitant, and the supplemental
annuity of a CSRS reemployed annu-
itant who has not elected FERS cov-
erage and who was—

(i) Involuntarily separated from the
reemployment service (except by re-
moval for cause on charges of mis-
conduct or delinquency);

(ii) Involuntarily converted to an
intermittent status, or;

(iii) Separated from reemployment
service, or converted to intermittent
status, after serving 3 days or less in
the month of such separation or con-
version—shall commence on the earlier
of the day after separation from reem-
ployment service, the effective date of
conversion to intermittent status, or
the day after the date pay ceases.

§ 837.504 Redetermined annuity.
(a) Title requirements. (1) A reem-

ployed annuitant is entitled, on separa-
tion, or conversion to intermittent
service, to a redetermined annuity if—

(i) The annuitant performed—
(A) At least 5 years of actual, contin-

uous, full-time service;
(B) Actual, continuous part-time

service equivalent to 5 years of actual
full-time service, or;

(C) A combination of part-time and
full-time actual, continuous service
that is equivalent to 5 years of actual
full-time service.

(ii)(A) The annuity was not termi-
nated or suspended during reemploy-
ment; and

(B) The pay during reemployment
was subject to offset by the amount of
annuity allocable to the period of re-
employment; or

(C) The reemployed annuitant sepa-
rated from an interim appointment
made under the provisions of § 772.102 of
this chapter.

(iii) Retirement deductions are with-
held, or a deposit is paid, for the entire
period of continuous reemployment
service immediately preceding the
most recent separation from reemploy-
ment service; and
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(iv) The reemployed annuitant elects
the redetermined annuity in lieu of his
or her prior annuity and the supple-
mental annuity that would be payable
under § 837.503 of this subpart.

(2) An employee whose annuity was
terminated under the provisions of
§ 837.202(b)(1)(iii) of this part, and who
has not elected FERS coverage, is enti-
tled to a redetermined annuity on sepa-
ration.

(b) Computation. (1) A redetermined
annuity is computed using all the re-
employed annuitant’s creditable serv-
ice, under the provisions of law in ef-
fect governing the payment of CSRS
and/or FERS annuities, as may be ap-
plicable, at the time of separation from
reemployment service, or conversion to
intermittent status.

(2) The amount of the redetermined
annuity of an individual whose pre-
vious annuity was terminated under
the provisions of § 837.202(b)(1)(iii) of
this part will at least equal the amount
of the terminated annuity plus any in-
creases under section 8340 of title 5,
United States Code, occurring after the
termination of the previous annuity
and before the commencement of the
redetermined annuity, adjusted by any
annuity increase or reduction resulting
from additional or different elections
made by the reemployed annuitant.

(c) Commencing date. The commencing
date of the redetermined annuity is the
same as the law and/or regulations
would provide in the case of a retiring
employee.

§ 837.505 Cost-of-living adjustments on
Member annuities.

(a) Applying cost-of-living adjustments
to recomputed Member annuities under
CSRS. A member annuity benefit that
is recomputed under section 8344(d)(1)
of title 5, United States Code, which
applies to certain former Members who
become employed in an appointive po-
sition subject to CSRS, will include the
cost-of-living adjustments under sec-
tion 8340 of title 5, United States Code,
that are effective after the commenc-
ing date of the benefit computed under
section 8344(d)(1).

(b) Limitations on cost-of-living adjust-
ments on recomputed Member annuities
under CSRS. For purposes of determin-
ing limitations on cost-of-living ad-

justments under section 8340(g) of title
5, United States Code, the final (or av-
erage) salary of a Member whose bene-
fit has been recomputed under section
8344(d)(1) of title 5, United States Code,
which applies to certain former Mem-
bers who become employed in an ap-
pointive position subject to CSRS, will
be increased by adjustments in the
rates of the General Schedule under
subpart I of chapter 53 of title 5, United
States Code, that are effective after
the commencing date of the benefit
computed under section 8344(d)(1).

[59 FR 10267, Mar. 4, 1994]

§ 837.506 Computation of redetermined
annuity for former employees of
nonappropriated fund instrumen-
talities.

The redetermined annuity of a
former employee of a nonappropriated
fund instrumentality who elected
CSRS or FERS coverage under subpart
D of part 847 of this chapter is recom-
puted under part 847 of this chapter.

[61 FR 41720, Aug. 9, 1996]

Subpart F—Death Benefits

§ 837.601 Generally.
Except as otherwise provided by this

subpart, when an annuitant who is re-
employed under circumstances that
provide for continuation of annuitant
status during reemployment dies,
death benefits are payable under CSRS
or FERS as if the individual died as an
annuitant, and not as employee.

§ 837.602 Lump-sum payment of retire-
ment deductions.

If an annuitant reemployed subject
to the provisions of this part dies while
so reemployed, and the annuitant
would not have been entitled to a sup-
plemental annuity, had the separation
been for reasons other than death, or if
there is no supplemental spousal sur-
vivor annuity payable (including a sur-
vivor annuity payable to a former
spouse, if the annuitant retired under
FERS) the amount of retirement de-
ductions withheld during the period of
reemployment will be paid in a lump
sum to the person entitled under the
provisions of 5 U.S.C. 8342(c) or 8424(d),
as appropriate.
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§ 837.603 Increased survivor benefits.

(a) Supplemental survivor annuity. (1)
If an annuitant reemployed subject to
the provisions of this part dies while so
reemployed, and the annuitant would
have been entitled to a supplemental
annuity, had the separation been for
reasons other than death, and there is
a spousal survivor annuity payable (in-
cluding a survivor annuity payable to a
former spouse, if the annuitant retired
under FERS) the amount of the spousal
survivor annuity will, if any necessary
deposit for service credit is made, be
increased by 55 percent of the supple-
mental annuity, if the reemployed an-
nuitant was retired under CSRS, or 50
percent of the supplemental annuity, if
the reemployed annuitant was retired
under FERS.

(2) Supplemental survivor annuity
benefits payable under this paragraph,
computed in whole or in part under the
provisions of § 837.503(b)(1)(i) of this
part, using CSRS-Offset service, are
subject to reduction under subpart G of
this part.

(b) Redetermined survivor annuity. If
an annuitant reemployed subject to the
provisions of this part dies while so re-
employed, and the annuitant would
have been entitled to elect a redeter-
mined annuity, had the separation
been for reasons other than death, and
if there is a spousal survivor annuity
payable (including a survivor annuity
payable to a former spouse, if the an-
nuitant retired under FERS), a person
entitled to a spousal survivor annuity
may elect to have his or her survivor
annuity computed as if the annuitant
had elected a redetermined annuity,
provided any necessary deposit for
service credit is made.

Subpart G—CSRS Offset

§ 837.701 Offset from supplemental an-
nuity.

(a) OPM will reduce the supplemental
annuity of an individual who has per-
formed CSRS-Offset service, if the indi-
vidual is entitled, or on proper applica-
tion would be entitled, to old-age bene-
fits under title II of the Social Security
Act.

(b) The reduction required under
paragraph (a) of this section is effec-

tive on the first day of the month dur-
ing which the reemployed annuitant—

(1) Is entitled to a supplemental an-
nuity under this part; and

(2) Is entitled, or on proper applica-
tion would be entitled, to old-age bene-
fits under title II of the Social Security
Act.

(c) Subject to paragraphs (d) and (e)
of this section, the amount of the re-
duction required under paragraph (a) of
this section is the lesser of—

(1) The difference between—
(i) The social security old-age benefit

for the month referred to in paragraph
(b) of this section; and

(ii) The old-age benefit that would be
payable to the individual for the month
referred to in paragraph (b) of this sec-
tion, excluding all CSRS-Offset wages
as a reemployed annuitant, and assum-
ing the annuitant was fully insured (as
defined by section 214(a) of the Social
Security Act); or

(2) The product of—
(i) The old-age benefit to which the

individual is entitled or would, on
proper application, be entitled; and

(ii) A fraction—
(A) The numerator of which is the

annuitant’s total CSRS-Offset service
as a reemployed annuitant, rounded to
the nearest whole number of years not
exceeding 40 years; and

(B) The denominator of which is 40.
(d) Cost-of-living adjustments under 5

U.S.C. 8340 occurring after the effective
date of the reduction required under
paragraph (a) of this section will be
based on only the supplemental annu-
ity remaining after reduction under
this subpart.

(e) The amounts for paragraphs
(c)(1)(i), (c)(1)(ii), and (c)(2)(i) of this
section are computed without regard to
subsections (b) through (1) of section
203 of the Social Security Act (relating
to reductions in social security bene-
fits), and without applying the provi-
sions of the second sentence of section
215(a)(7)(B)(i) or section 215(d)(5)(ii) of
the Social Security Act (relating to
part of the computation of the social
security windfall elimination provi-
sions).

(f) OPM will accept the determina-
tion of the Social Security Administra-
tion, submitted in a form prescribed by
OPM, concerning entitlement to social

VerDate 24<MAR>98 13:45 Mar 25, 1998 Jkt 179012 PO 00000 Frm 00162 Fmt 8010 Sfmt 8010 Y:\SGML\179012.TXT 179012-3



167

Office of Personnel Management § 837.802

security benefits and the beginning and
ending dates thereof.

§ 837.702 Offset from supplemental
survivor annuity.

(a) OPM will reduce a supplemental
survivor annuity (an annuity under 5
U.S.C. 8341) based on the service of an
individual who performed CSRS-Offset
service, if the survivor annuitant is en-
titled, or on proper application would
be entitled, to survivor benefits under
section 202(d), (e), or (f) (relating to
children’s, widows’, and widowers’ ben-
efits, respectively) of the Social Secu-
rity Act.

(b) The reduction required under
paragraph (a) of this section begins (or
is reinstated) on the first day of the
month during which the survivor annu-
itant—

(1) Is entitled to a disability or sur-
vivor annuity under CSRS; and

(2) Is entitled, or on proper applica-
tion would be entitled, to survivor ben-
efits under the Social Security Act pro-
visions mentioned in paragraphs (a)
and (c) of this section, respectively.

(c) The reduction under paragraphs
(a) of this section will be computed and
adjusted in a manner consistent with
the provisions of § 837.701 (c) through
(e) of this part.

(d) A reduction under paragraph (a)
of this section stops on the date enti-
tlement to the disability or survivor
benefits under title II of the Social Se-
curity Act terminates. In the case of a
survivor annuitant who has not made
proper application for the social secu-
rity benefit, the reduction under para-
graph (a) of this section stops on the
date entitlement to such survivor bene-
fits would otherwise terminate. If a so-
cial security benefit is reduced under
any provision of the Social Security
Act, even if reduced to zero, entitle-
ment to that benefit is not considered
to have terminated.

(e) OPM will accept the determina-
tion or certification of the Social Secu-
rity Administration, submitted in a
form prescribed by OPM, concerning
entitlement to social security survivor
benefits and the beginning and ending
dates thereof.

Subpart H—Alternative Entitle-
ments and Canceled Retire-
ments

§ 837.801 Unperfected entitlement to
CSRS benefits based on a prior sep-
aration.

(a) An employee who meets the age
and service requirements for title to a
non-disability annuity under CSRS on
the basis of a prior separation, but did
not apply for that annuity before a
subsequent separation from service to
which a different annuity entitlement
attaches, may elect, on application, to
receive either—

(1) The annuity based on the later
separation; or

(2) The annuity based on the prior
separation, with payment of annuity
suspended during the period(s) of em-
ployment subsequent to the commenc-
ing date of annuity, and such benefits
as would be payable had the subsequent
period(s) of employment been per-
formed under the provisions of this
part.

(b) When an individual who has ap-
plied for a deferred annuity under
CSRS is reemployed under CSRS before
the commencing date of that annuity,
the application is deemed to have not
been made.

§ 837.802 Benefits under another re-
tirement system for Federal em-
ployees based on the most recent
separation.

(a) Generally. An annuitant who has
performed reemployment service after
the commencing date of annuity under
the provisions of another retirement
system, and who is entitled to an annu-
ity benefit from the other retirement
system during a period in which he or
she is also entitled to an annuity bene-
fit under CSRS or FERS, may receive
both benefits simultaneously, or for
the same period, except that the annu-
itant may not receive both benefits si-
multaneously, or for the same period,
if—

(1) The provisions of law or regula-
tion governing the other retirement
system do not permit the annuitant to
receive both benefits simultaneously,
or for the same period of time; or

(2) Entitlement to the annuity from
the other retirement system is based
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on service credited in the computation
of the CSRS or FERS annuity, or serv-
ice credited in the computation of the
annuity from the other retirement sys-
tem was used in the computation of the
CSRS or FERS annuity.

(b) Election of alternative benefits. (1)
Where simultaneous receipt of, or enti-
tlement to, both annuities is barred
under the provisions of paragraph (a)(1)
of this section, the annuitant must
elect to receive either the annuity
under the other retirement system, or
the CSRS annuity.

(2) Where the annuitant, under the
provisions of paragraph (b)(1) of this
section, elects to receive annuity from
the other retirement system in lieu of
the CSRS or FERS annuity, the CSRS
or FERS annuity terminates as of the
commencing date of the other annuity,
and any overpayment of CSRS annuity
will be offset from the other annuity
and paid to OPM.

(c) Recomputation. Where simulta-
neous receipt of annuities from more
than one retirement system is barred
by paragraph (a)(2), but not by para-
graph (a)(1), of this section, the CSRS
or FERS annuity may be recomputed
to exclude credit for service credited in
determining entitlement to, or the
amount of, the annuity from the other
retirement system, effective as of the
commencing date of the annuity from
the other retirement system for Fed-
eral employees, and the recomputed
CSRS or FERS annuity may be paid si-
multaneous with, or for the same pe-
riod as, the annuity from the other re-
tirement system for Federal employ-
ees.

(d) Forfeiture. Where an annuitant’s
coverage as an employee under another
retirement system, whether by election
or by operation of law or regulation,
results in forfeiture of annuity rights
under CSRS or FERS, the CSRS or
FERS annuity will terminate as of the
effective date of coverage.

(e) Survivors. The rules detailed in
this section in regard to dual entitle-
ment to annuity benefits under CSRS
or FERS and another retirement sys-
tem also apply to dual entitlement to
survivor benefits under CSRS or FERS
and another retirement system, unless
the particular circumstance is other-

wise governed by specific provision of
statute or regulation.

(f) Agency responsibilities. The agency
responsible for administering another
retirement system must—

(1) Promptly notify OPM of an elec-
tion of coverage under that retirement
system by a reemployed CSRS or FERS
annuitant, or the coverage of a reem-
ployed CSRS annuitant under that re-
tirement system by election or oper-
ation of law or regulation, when such
coverage affects the annuitant’s enti-
tlement to CSRS annuity;

(2) Promptly notify OPM when a re-
employed annuitant separates with en-
titlement to an annuity under the
other retirement system that cannot,
under the provisions of paragraph (a) of
this section, be paid simultaneous
with, or during the same period as, the
CSRS annuity; and

(3) Reimburse OPM for overpayments
of annunity resulting from a failure to
comply with paragraphs (b) (1) and (2)
of this section.

§ 837.803 Cancellation of retirement by
judicial or administrative author-
ity.

(a) Cancellation of retirement action. A
separation from employment on which
an application for retirement is based
may only be canceled by the former
employing agency in response to a di-
rect and final order of a judicial or ad-
ministrative body charged with the re-
sponsibility of reviewing the legality of
the separation, and authorized to make
such order, or by agreement between
the annuitant and the former employ-
ing agency in resolution of a grievance,
complaint, dispute, appeal or other ac-
tion, involving an allegedly erroneous
separation, before such authority.

(b) Agency notification to OPM. Upon
receiving a final order requiring can-
cellation of the annuitant’s separation
or after the annuitant and the agency
agree to cancel the separation, the em-
ploying agency must notify OPM and
request the amount of the erroneous
payment to be recovered under
§ 550.805(e) of this chapter from any
back pay adjustment to which the em-
ployee may be entitled.

(c) Collection of erroneously paid retire-
ment benefits. (1) If OPM determines
that an overpayment of annuity or
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lump-sum credit has occurred and the
employee is entitled to receive back
pay because of the canceled separation,
the overpaid retirement benefits must
be deducted to the extent they can be
recovered from the back pay adjust-
ment as required by § 550,805(e) of this
chapter.

(2) Amounts recovered from back pay
will not be subject to waiver consider-
ation under the provisions of 5 U.S.C.
8346(b) or 8470(b). If there is no back
pay or the back pay is insufficient to
recover the entire payment, the em-
ployee may request that OPM waive
the uncollected portion of the overpay-
ment. If waiver is not granted, the em-
ployee must repay the erroneous pay-
ment.

§ 837.804 Finality of elections under
this subpart.

Except as otherwise provided by this
subpart, an election of coverage under,
or annuity from, another retirement
system, in lieu of CSRS or FERS cov-
erage or annuity, or the election be-
tween simultaneous entitlements
under CSRS or FERS, is final and con-
clusive for the period of simultaneous
entitlement to coverage or annuity.

PART 838—COURT ORDERS
AFFECTING RETIREMENT BENEFITS

Subpart A—Court Orders Generally

ORGANIZATION AND STRUCTURE OF
REGULATIONS ON COURT ORDERS

Sec.
838.101 Purpose and scope.
838.102 Regulatory structure.
838.103 Definitions.

STATUTORY LIMIT ON COURT’S AUTHORITY

838.111 Exemption from legal process except
as authorized by Federal law.

DIVISION OF RESPONSIBILITIES

838.121 OPM’s responsibilities.
838.122 State courts’ responsibilities.
838.123 Claimants’ responsibilities.
838.124 Employees’ and retirees’ responsibil-

ities.

PROCEDURES APPLICABLE TO ALL COURT
ORDERS

838.131 Computation of time.
838.132 Payment schedules.
838.133 Minimum awards.
838.134 Receipt of multiple court orders.

838.135 Settlements.
838.136 Administrative appeal rights.

ADDRESS FOR FILING COURT ORDERS WITH
OPM

APPENDIX A TO SUBPART A OF PART 838—AD-
DRESSES FOR SERVING COURT ORDERS AF-
FECTING CSRS OR FERS BENEFITS

Subpart B—Procedures for Processing
Court Orders Affecting Employee Annuities

REGULATORY STRUCTURE

838.201 Purpose and scope.

AVAILABILITY OF FUNDS

838.211 Amounts subject to court orders.

APPLICATION AND PROCESSING PROCEDURES

838.221 Application requirements.
838.222 OPM action on receipt of a court

order acceptable for processing.
838.223 OPM action on receipt of a court

order not acceptable for processing.
838.224 Contesting the validity of court or-

ders.
838.225 Processing amended court orders.

PAYMENT PROCEDURES

838.231 Commencing date of payments.
838.232 Suspension of payments.
838.233 Termination of payments.
838.234 Collection of arrearages.
838.235 Payment of lump-sum awards.
838.236 Court orders barring payment of an-

nuities.
838.237 Death of the former spouse.

PROCEDURES FOR COMPUTING THE AMOUNT
PAYABLE

838.241 Cost-of-living adjustments.
838.242 Computing lengths of service.
838.243 Minimum amount of awards.

Subpart C—Requirements for Court Orders
Affecting Employee Annuities

838.301 Purpose and scope.
838.302 Language not acceptable for process-

ing.
838.303 Expressly dividing employee annu-

ity.
838.304 Providing for payment to the former

spouse.
838.305 OPM computation of formulas.
838.306 Specifying type of annuity for appli-

cation of formula, percentage or fraction.

Subpart D—Procedures for Processing
Court Orders Affecting Refunds of Em-
ployee Contributions

REGULATORY STRUCTURE

838.401 Purpose and scope.
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