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§ 1209.10 Hearing and order ruling on
stay request.

(a) Hearing. The judge may hold a
hearing on the stay request.

(b) Order ruling on stay request. (1)
The judge must rule upon the stay re-
quest within 10 days (excluding Satur-
days, Sundays, and Federal holidays)
after the request is received by the ap-
propriate Board regional or field office.

(2) The judge’s ruling on the stay re-
quest must set forth the factual and
legal bases for the decision. The judge
must decide whether there is a sub-
stantial likelihood that the appellant
will prevail on the merits of the appeal,
and whether the stay would result in
extreme hardship to the agency.

(3) If the judge grants a stay, the
order must specify the effective date
and duration of the stay.

[55 FR 28592, July 12, 1990, as amended at 59
FR 65243, Dec. 19, 1994]

§ 1209.11 Duration of stay; interim
compliance.

(a) Duration of stay. A stay becomes
effective on the date specified in the
judge’s order. The stay will remain in
effect for the time period set forth in
the order or until the Board issues a
final decision on the appeal of the un-
derlying personnel action that was
stayed, or until the Board vacates or
modifies the stay, whichever occurs
first.

(b) Interim compliance. An agency
must immediately comply with an
order granting a stay request. Al-
though the order granting a stay re-
quest is not a final order, petitions for
enforcement of such orders are gov-
erned by 5 CFR part 1201, subpart F.

Subpart D—Reports on
Applications for Transfers

§ 1209.12 Filing of agency reports.

When an employee who has applied
for a transfer to another position in an
Executive agency under 5 U.S.C. 3352
asks the agency head to review a rejec-
tion of his or her application for trans-
fer, the agency head must complete the
review and provide a written statement
of findings to the employee and the

Clerk of the Board within 30 days after
receiving the request.

Subpart E—Referrals to the Special
Counsel

§ 1209.13 Referral of findings to the
Special Counsel.

When the Board determines in a pro-
ceeding under this part that there is
reason to believe that a current Fed-
eral employee may have committed a
prohibited personnel practice described
at 5 U.S.C. 2302(b)(8), the Board will
refer the matter to the Special Counsel
to investigate and take appropriate ac-
tion under 5 U.S.C. 1215.

[62 FR 17048, Apr. 9, 1997]
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Subpart A—Salary Offset

AUTHORITY: 5 U.S.C. 5514, Executive Order
11809 (redesignated Executive Order 12107),
and 5 CFR 550 subpart K.

§ 1210.1 Purpose and scope.
(a) This regulation provides proce-

dures for the collection by administra-
tive offset of a Federal employee’s sal-
ary without his/her consent to satisfy
certain debts owed to the Federal Gov-
ernment. These regulations apply to all
Federal employees who owe debts to
the MSPB and to current employees of
the MSPB who owe debts to other Fed-
eral agencies. This regulation does not
apply when the employee consents to
recovery from his/her current pay ac-
count.

(b) This regulation does not apply to
debts or claims arising under:

(1) The Internal Revenue Code of 1954,
as amended, 26 U.S.C. 1 et seq.;

(2) The Social Security Act, 42 U.S.C.
301 et seq.;

(3) The tariff laws of the United
States; or

(4) Any case where a collection of a
debt by salary offset is explicitly pro-
vided for or prohibited by another stat-
ute.

(c) This regulation does not apply to
any adjustment to pay arising out of
an employee’s selection of coverage or
a change in coverage under a Federal
benefits program requiring periodic de-
ductions from pay if the amount to be
recovered was accumulated over four
pay periods or less.

(d) This regulation does not preclude
the compromise, suspension, or termi-
nation of collection action where ap-
propriate under the standards imple-
menting the Federal Claims Collection
Act, 31 U.S.C. 3711 et seq. 4 CFR parts
101 through 105; 5 CFR part 1210.

(e) This regulation does not preclude
an employee from requesting waiver of
an overpayment under 5 U.S.C. 5584, 10
U.S.C. 2774 or 32 U.S.C. 716 or in any
way questioning the amount of validity
of the debt by submitting a subsequent
claim to the General Accounting Of-
fice. This regulation does not preclude
an employee from requesting a waiver
pursuant to other statutory provisions
applicable to the particular debt being
collected.

(f) Matters not addressed in these
regulations should be reviewed in ac-
cordance with the Federal Claims Col-
lection Standards at 4 CFR 101.1 et seq.

§ 1210.2 Definitions.

(a) Agency. An executive agency as is
defined at 5 U.S.C. 105 including the
U.S. Postal Service, the U.S. Postal
Commission, a military department as
defined at 5 U.S.C. 102, an agency or
court in the judicial branch, an agency
of the legislative branch including the
U.S. Senate and House of Representa-
tives and other independent establish-
ments that are entities of the Federal
government.

(b) Chairman. The Chairman of the
MSPB or the Chairman’s designee.

(c) Creditor agency. The agency to
which the debt is owed.

(d) Debt. An amount owed to the
United States from sources which in-
clude loans insured or guaranteed by
the United States and all other
amounts due the United States from
fees, leases, rents, royalties, services,
sales or real or personal property, over-
payments, penalties, damages, inter-
ests, fines, forfeitures (except those
arising under the Uniform Code of Mili-
tary Justice), and all other similar
sources.

(e) Disposable pay. The amount that
remains from an employee’s Federal
pay after required deductions for social
security, Federal, state or local income
tax, health insurance premiums, retire-
ment contributions, life insurance pre-
miums, Federal employment taxes, and
any other deductions that are required
to be withheld by law.

(f) Hearing official. An individual re-
sponsible for conducting any hearing
with respect to the existence or
amount of a debt claimed, and who ren-
ders a decision on the basis of such
hearing. A hearing official may not be
under the supervision or control of the
Chairman of the MSPB.

(g) Paying Agency. The agency that
employs the individual who owes the
debt and authorizes the payment of his/
her current pay.

(h) Salary offset. An administrative
offset to collect a debt pursuant to 5
U.S.C. 5514 by deduction(s) at one or
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more officially established pay inter-
vals from the current pay account of
an employee without his/her consent.

§ 1210.3 Applicability.

(a) These regulations are to be fol-
lowed when:

(1) The MSPB is owed a debt by an
individual currently employed by an-
other Federal agency;

(2) The MSPB is owed a debt by an
individual who is a current employee of
the MSPB; or

(3) The MSPB employs an individual
who owes a debt to another Federal
agency.

§ 1210.4 Notice requirements.

(a) Deductions shall not be made un-
less the employee is provided with
written notice signed by the Chairman
of the debt at least 30 days before sal-
ary offset commences.

(b) The written notice shall contain:
(1) A statement that the debt is owed

and an explanation of its nature, and
amount;

(2) The agency’s intention to collect
the debt by deducting from the employ-
ee’s current disposable pay account;

(3) The amount, frequency proposed
beginning date, and duration of the in-
tended deduction(s);

(4) An explanation of interest, pen-
alties, and administrative charges, in-
cluding a statement that such charges
will be assessed unless excused in ac-
cordance with the Federal Claims Col-
lections Standards at 4 CFR 101.1 et
seq.;

(5) The employee’s right to inspect,
request, or receive a copy of govern-
ment records relating to the debt;

(6) The opportunity to establish a
written schedule for the voluntary re-
payment of the debt;

(7) The right to a hearing conducted
by an impartial hearing official;

(8) The methods and time period for
petitioning for hearings;

(9) A statement that the timely filing
of a petition for a hearing will stay the
commencement of collection proceed-
ings;

(10) A statement that a final decision
on the hearing will be issued not later
than 60 days after the filing of the peti-
tion requesting the hearing unless the

employee requests and the hearing offi-
cial grants a delay in the proceedings;

(11) A statement that knowingly
false or frivolous statements, represen-
tations, or evidence may subject the
employee to appropriate disciplinary
procedures;

(12) A statement of other rights and
remedies available to the employee
under statutes or regulations govern-
ing the program for which the collec-
tion is being made; and

(13) Unless there are contractual or
statutory provisions to the contrary, a
statement that amounts paid on or de-
ducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
employee.

§ 1210.5 Hearing.
(a) Request for hearing. (1) An em-

ployee must file a petition for a hear-
ing in accordance with the instructions
outlined in the agency’s notice to off-
set.

(2) A hearing may be requested by fil-
ing a written petition addressed to the
Chairman of the MSPB stating why the
employee disputes the existence or
amount of the debt. The petition for a
hearing must be received by the Chair-
man no later than fifteen (15) calendar
days after the date of the notice to off-
set unless the employee can show good
cause for failing to meet the deadline
date.

(b) Hearing procedures. (1) The hearing
will be presided over by an impartial
hearing official.

(2) The hearing shall conform to pro-
cedures contained in the Federal
Claims Collection Standards 4 CFR
102.3(c). The burden shall be on the em-
ployee to demonstrate that the exist-
ence or the amount of the debt is in
error.

§ 1210.6 Written decision.
(a) The hearing official shall issue a

written opinion no later than 60 days
after the hearing.

(b) The written opinion will include:
A statement of the facts presented to
demonstrate the nature and origin of
the alleged debt; the hearing official’s
analysis, findings and conclusions; the
amount and validity of the debt, and
the repayment schedule.
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§ 1210.7 Coordinating offset with an-
other Federal agency.

(a) The MSPB as the creditor agency.
(1) When the Chairman determines that
an employee of a Federal agency owes
a delinquent debt to the MSPB, the
Chairman shall as appropriate:

(i) Arrange for a hearing upon the
proper petitioning by the employee;

(ii) Certify in writing that the em-
ployee owes the debt, the amount and
basis of the debt, the date on which
payment is due, the date the Govern-
ment’s right to collect the debt ac-
crued, and that MSPB regulations for
salary offset have been approved by the
Office of Personnel Management;

(iii) Advise the paying agency of the
amount or percentage of disposable pay
to be collected in each installment, if
collection is to be made in install-
ments;

(iv) Advise the paying agency of the
actions taken under 5 U.S.C. 5514(b)
and provide the dates on which action
was taken unless the employee has
consented to salary offset in writing or
signed a statement acknowledging re-
ceipt of procedures required by law.
The written consent or acknowledg-
ment must be sent to the paying agen-
cy;

(v) If the employee is in the process
of separating, MSPB must submit its
debt claim to the paying agency as pro-
vided in this part. The paying agency
must certify any amounts already col-
lected, notify the employee, and send a
copy of the certification and notice of
the employee’s separation to the credi-
tor agency. If the paying agency is
aware that the employee is entitled to
Civil Service Retirement and Disabil-
ity Fund or similar payments, it must
certify to the agency responsible for
making such payments the amount of
the debt and that the provisions of this
part have been followed; and

(vi) If the employee has already sepa-
rated and all payments due from the
paying agency have been paid, the
Chairman may request unless other-
wise prohibited, that money payable to
the employee from the Civil Service
Retirement and Disability Fund or
other similar funds be collected by ad-
ministrative offset.

(b) MSPB as the paying agency. (1)
Upon receipt of a properly certified

debt claim from another agency, de-
ductions will be scheduled to begin at
the next established pay interval. The
employee must receive written notice
that the MSPB has received a certified
debt claim from the creditor agency,
the amount of the debt, the date salary
offset will begin, and the amount of the
deduction(s). The MSPB shall not re-
view the merits of the creditor agen-
cy’s determination of the validity or
the amount of the certified claim.

(2) If the employee transfers to an-
other agency after the creditor agency
has submitted its debt claim to the
MSPB and before the debt is collected
completely, the MSPB must certify the
total amount collected. One copy of the
certification must be furnished to the
employee. A copy must be furnished
the creditor agency with notice of the
employee’s transfer.

§ 1210.8 Procedures for salary offset.
(a) Deductions to liquidate an em-

ployee’s debt will be by the method and
in the amount stated in the Chairman’s
notice of intention to offset as provided
in § 1210.4. Debts will be collected in
one lump sum where possible. If the
employee is financially unable to pay
in one lump sum, collection must be
made in installments.

(b) Debts will be collected by deduc-
tion at officially established pay inter-
vals from an employee’s current pay
account unless alternative arrange-
ments for repayment are made.

(c) Installment deductions will be
made over a period not greater than
the anticipated period of employment.
The size of installment deductions
must bear a reasonable relationship to
the size of the debt and the employee’s
ability to pay. The deduction for the
pay intervals for any period must not
exceed 15 percent of disposable pay un-
less the employee has agreed in writing
to a deduction of a greater amount.

(d) Unliquidated debts may be offset
against any financial payment due to a
separated employee including but not
limited to final salary payment or
leave in accordance with 31 U.S.C. 3716.

§ 1210.9 Refunds.
(a) The MSPB will refund promptly

any amounts deducted to satisfy debts
owed to the MSPB when the debt is

VerDate 27<FEB>98 10:03 Mar 10, 1998 Jkt 179013 PO 00000 Frm 00082 Fmt 8010 Sfmt 8010 Y:\SGML\179013.TXT 179013-3



87

Merit Systems Protection Board § 1210.24

waived, found not owed to the MSPB,
or when directed by an administrative
or judicial order.

(b) The creditor agency will promptly
return any amounts deducted by MSPB
to satisfy debts owed to the creditor
agency when the debt is waived, found
not owed, or when directed by an ad-
ministrative or judicial order.

(c) Unless required by law, refunds
under this subsection shall not bear in-
terest.

§ 1210.10 Statute of limitations.
If a debt has been outstanding for

more than 10 years after the agency’s
right to collect the debt first accrued,
the agency may not collect by salary
offset unless facts material to the Gov-
ernment’s right to collect were not
known and could not reasonably have
been known by the official or officials
who were charged with the responsibil-
ity for discovery and collection of such
debts.

§ 1210.11 Nonwaiver of rights.
An employee’s involuntary payment

of all or any part of a debt collected
under these regulations will not be
construed as a waiver of any rights
that employee may have under 5 U.S.C.
5514 or any other provision of contract
law unless there are statutes or con-
tract(s) to the contrary.

§ 1210.12 Interest, penalties, and ad-
ministrative costs.

Charges may be assessed for interest,
penalties, and administrative costs in
accordance with the Federal Claims
Collection Standards, 4 CFR 102.13.
Dated: July 24, 1987.

Subpart B—Claims Collection

AUTHORITY: The authority for this part is
the Federal Claims Collection Act of 1966, as
amended, 31 U.S.C. 3711 and 3716–3719; the
Federal Claims Collection Standards at 4
CFR parts 101–105, as amended by 49 FR 8889,
5 U.S.C. 552a, and Office of Management and
Budget Circular A–129.

§ 1210.21 Purpose and scope.
This part prescribes standards and

procedures for officers and employees
of the MSPB who are responsible for
the collection and disposition of debts

owed to the United States. The activi-
ties covered include: Collecting claims
in any amount; compromising claims,
or suspending or terminating the col-
lection of claims that do not exceed
$20,000 exclusive of interest and
charges; and referring debts that can-
not be disposed of by the MSPB to the
Department of Justice or to the Gen-
eral Accounting Office for further ad-
ministrative action or litigation.

§ 1210.22 Definitions.
(a) Claim or debt. An amount or prop-

erty owed to the United States which
includes, but is not limited to: Over-
payments to program beneficiaries;
overpayments to contractors and
grantees, including overpayments aris-
ing from audit disallowances; excessive
cash advances to grantees and contrac-
tors; and civil penalties and assess-
ments. A debt is overdue or delinquent
if it is not paid by the due date speci-
fied in the initial notice of the debt
(see § 1210.26) or if the debtor fails to
satisfy his or her obligation under a re-
payment agreement.

(b) Debtor. An individual, organiza-
tion, group, association, partnership,
or corporation indebted to the United
States, or the person or entity with
legal responsibility for assuming the
debtor’s obligation.

(c) MSPB. The Merit Systems Protec-
tion Board.

(d) Administrative offset. Satisfying a
debt by withholding money payable by
the United States to or held by the
United States for a debtor.

§ 1210.23 Other remedies.
The remedies and sanctions available

to the MSPB under this part are not
intended to be exclusive. The Chairman
of the MSPB or his designee may im-
pose other appropriate sanctions upon
a debtor for prolonged or repeated fail-
ure to pay a debt. For example, the
Chairman or his designee may place
the debtor’s name on a list of debarred,
suspended, or ineligible contractors. In
such cases the debtor will be advised of
the MSPB’s action.

§ 1210.24 Claims involving criminal ac-
tivity or misconduct.

(a) A debtor whose indebtedness in-
volves criminal activity such as fraud,
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embezzlement, theft, or misuse of gov-
ernment funds or property is subject to
punishment by fine or imprisonment as
well as to a civil claim by the United
States for compensation for the mis-
appropriated funds. The MSPB will
refer these cases to the appropriate law
enforcement agency for prosecution.

(b) Debts involving fraud, false
claims, or misrepresentation shall not
be compromised, terminated, sus-
pended, or otherwise disposed of under
this rule. Only the Department of Jus-
tice is authorized to compromise, ter-
minate, suspend, or otherwise dispose
of such debts.

§ 1210.25 Collection.
(a) The MSPB will take aggressive

action to collect debts and reduce de-
linquencies. Collection efforts shall in-
clude sending to the debtor’s last
known address a total of three progres-
sively stronger written demands for
payment at not more than 30 day inter-
vals. When necessary to protect the
Government’s interest, written demand
may be preceded by other appropriate
action, including immediate referral
for litigation. Other contact with the
debtor or his or her representative or
guarantor by telephone, in person and/
or in writing may be appropriate to de-
mand prompt payment, to discuss the
debtor’s position regarding the exist-
ence, amount and repayment of the
debt, and to inform the debtor of his or
her rights and effect of nonpayment or
delayed payment. A debtor who dis-
putes a debt must promptly provide
available supporting evidence.

(b) If a debtor is involved in insol-
vency proceedings, the debt will be re-
ferred to the appropriate United States
Attorney to file a claim. The United
States may have a priority over other
creditors under 31 U.S.C. 3713.

§ 1210.26 Notices to debtor.
The first written demand for pay-

ment must inform the debtor of the fol-
lowing:

(a) The amount and nature of the
debt;

(b) The date payment is due, which
will generally be 30 days from the date
the notice was mailed;

(c) The assessment of interest under
§ 1210.27 from the date the notice was

mailed if payment is not received with-
in the 30 days;

(d) The right to dispute the debt;
(e) The office, address and telephone

number that the debtor should contact
to discuss repayment and reconsider-
ation of the debt; and

(f) The sanctions available to the
MSPB to collect a delinquent debt in-
cluding, but not limited to, referral of
the debt to a credit reporting agency, a
private collection bureau, or the De-
partment of Justice for litigation.

§ 1210.27 Interest, penalties, and ad-
ministrative costs.

(a) Interest will accrue on all debts
from the date when the first notice of
the debt and the interest requirement
is mailed to the last known address or
hand-delivered to the debtor if the debt
is not paid within 30 days from the date
the first notice was mailed. The MSPB
will charge an annual rate of interest
that is equal to the average investment
rate for the Treasury tax and loan ac-
counts on September 30 of each year,
rounded to the nearest whole per cen-
tum. This rate, which represents the
current value of funds to the United
States Treasury, may be revised quar-
terly by the Secretary of the Treasury
and is published by the Secretary of
the Treasury annually or quarterly in
the FEDERAL REGISTER and the Treas-
ury Financial Manual Bulletins.

(b) The rate of interest initially as-
sessed will remain fixed for the dura-
tion of the indebtedness, except that if
a debtor defaults on a repayment
agreement interest may be set at the
Treasury rate in effect on the date a
new agreement is executed.

(c) The MSPB shall charge debtors
for administrative costs incurred in
handling overdue debts.

(d) Interest will not be charged on ad-
ministrative costs.

(e) The MSPB shall assess a penalty
charge, not to exceed 6 percent per
year on debts which have been delin-
quent for more than 90 days. This
change shall accrue from the date that
the debt became delinquent.

(f) The Chairman or his designee may
waive in whole or in part the collection
of interest and administrative and pen-
alty charges if determined that collec-
tion would be against equity or not in
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the best interests of the United States.
The MSPB shall waive the collection of
interest on the debt or any part of the
debt which is paid within 30 days after
the date on which interest began to ac-
crue.

§ 1210.28 Administrative offset.
(a) The MSPB may collect debts owed

by administrative offset if:
(1) The debt is certain in amount;
(2) Efforts to obtain direct payment

have been, or would most likely be un-
successful, or the MSPB and the debtor
agree to the offset;

(3) Offset is cost effective or has sig-
nificant deterrent value; and

(4) Offset is best suited to further and
protect the Government’s interest.

(b) The MSPB may offset a debt owed
to another Federal agency from
amounts due or payable by the MSPB
to the debtor or request another Fed-
eral agency to offset a debt owed to the
MSPB;

(c) Prior to initiating administrative
offset, the MSPB will send the debtor
written notice of the following:

(1) The nature and amount of the
debt and the agency’s intention to col-
lect the debt by offset 30 days from the
date the notice was mailed if neither
payment nor a satisfactory response is
received by that date;

(2) The debtor’s right to an oppor-
tunity to submit a good faith alter-
native repayment schedule to inspect
and copy agency records pertaining to
the debt, to request a review of the de-
termination of indebtedness; and to
enter into a written agreement to
repay the debt; and

(3) The applicable interest.
(d) The MSPB may effect an adminis-

trative offset against a payment to be
made to a debtor prior to the comple-
tion of the procedures required by
paragraph (c) of this section if:

(1) Failure of offset would substan-
tially prejudice the Government’s abil-
ity to collect the debt; and

(2) The time before the payment is to
be made does not reasonably permit
completion of those procedures.

§ 1210.29 Use of credit reporting agen-
cies.

(a) The MSPB may report delinquent
accounts to credit reporting agencies

consistent with the notice require-
ments contained in the § 1210.26. Indi-
vidual debtors must be given at least 60
days written notice that the debt is
overdue and will be reported to a credit
reporting agency.

(b) Debts may be reported to con-
sumer or commercial reporting agen-
cies. Consumer reporting agencies are
defined in 31 U.S.C. 3701(a)(3) pursuant
to 5 U.S.C. 552a(b)(12) and 31 U.S.C.
3711(f). The MSPB may disclose only an
individual’s name, address, Social Se-
curity number, and the nature,
amount, status and history of the debt
and the program under which the claim
arose.

§ 1210.30 Collection services.
(a) The MSPB may contract for col-

lection services to recover outstanding
debts. The MSPB may refer delinquent
debts to private collection agencies
listed on the schedule compiled by the
General Services Administration. In
such contracts, the MSPB will retain
the authority to resolve disputes, com-
promise claims, terminate or suspend
collection, and refer the matter to the
Department of Justice or the General
Accounting Office.

(b) The contractor shall be subject to
the disclosure provisions of the Privacy
Act of 1974, as amended (5 U.S.C.
552a(m)), and to applicable Federal and
state laws and regulations pertaining
to debt collection practices, including
the Fair Debt Collection Practices Act,
15 U.S.C. 1692. The contractor shall be
strictly accountable for all amounts
collected.

(c) The contractor shall be required
to provide to the MSPB any data con-
tained in its files relating to the debt
account upon agency request or upon
returning an account to the MSPB for
referral to the Department of Justice
for litigation.

§ 1210.31 Referral to the Department
of Justice or the General Account-
ing Office.

Debts over $600 but less than $100,000
which the MSPB determines can nei-
ther be collected nor otherwise dis-
posed of will be referred for litigation
to the United States Attorney in whose
judicial district the debtor is located.
Claims for amounts exceeding $100,000
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shall be referred for litigation to the
Commercial Litigation Branch, Civil
Division of the Department of Justice.

§ 1210.32 Compromise, suspension and
termination.

(a) The Chairman of the MSPB or his
designee may compromise, suspend or
terminate the collection of debts where
the outstanding principal is not great-
er than $20,000. MSPB procedures for
writing off outstanding accounts are
available to the public.

(b) The Chairman of the MSPB may
compromise, suspend or terminate col-

lection of debts where the outstanding
principal is greater than $20,000 only
with the approval of, or by referral to
the United States Attorney or the De-
partment of Justice.

(c) The Chairman of the MSPB will
refer to the General Accounting Office
(GAO) debts arising from GAO audit
exceptions.

§ 1210.33 Omissions not a defense.

Failure to comply with any provi-
sions of this rule may not serve as a de-
fense to any debtor.
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