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Federal Retirement Thrift Investment Board § 1606.2

(2) The address for the Board is: Fed-
eral Retirement Thrift Investment
Board, 1250 H Street, N.W., Washing-
ton, DC 20005.

[61 FR 68472, Dec. 27, 1996, as amended at 62
FR 48936, Sept. 18, 1997]

PART 1606—LOST EARNINGS AT-
TRIBUTABLE TO EMPLOYING
AGENCY ERRORS

Subpart A—General Provisions

Sec.
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1606.2 Definitions.
1606.3 General rule.
1606.4 Applicability.

Subpart B—Lost Earnings Attributable to
Delayed or Erroneous Contributions

1606.5 Failure to timely make or deduct
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1606.8 Late payroll submissions.

Subpart C—Lost Earnings Not Attributable
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1606.11 Agency submission of lost earnings
records.
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Subpart E—Processing Lost Earnings
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earnings.

Subpart F—Participant Claims for Lost
Earnings

1606.14 Employing agency procedures.
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AUTHORITY: 5 U.S.C. 8432a, 8474 (b)(5) and
(c)(1).

SOURCE: 56 FR 606, Jan. 7, 1991, unless oth-
erwise noted.

Subpart A—General Provisions

§ 1606.1 Purpose.
The purpose of this part 1606 is to im-

plement section 2 of the Thrift Savings

Plan Technical Amendments Act of
1990 (TSPTAA), Public Law 101–335, en-
acted July 17, 1990. The TSPTAA
amended chapter 84 of title 5, United
States Code by inserting section 8432a,
authorizing the Executive Director to
prescribe regulations pursuant to
which employing agencies shall be re-
quired to pay to the Thrift Savings
Fund amounts representing lost earn-
ings caused by employing agency er-
rors relating to the Thrift Savings
Plan (TSP) described in subchapter III
of chapter 84.

§ 1606.2 Definitions.

The following definitions apply for
purposes of this part:

Agency Automatic (1%) Contributions
means any contributions made under 5
U.S.C. 8432(c)(1);

Agency Matching Contributions means
any contributions made under 5 U.S.C.
8432(c)(2);

Board means the Federal Retirement
Thrift Investment Board;

C Fund means the Common Stock
Index Investment Fund established
under 5 U.S.C. 8438(b)(1)(C);

CSRS means the Civil Service Retire-
ment System established by Sub-
chapter III of chapter 83 of title 5,
U.S.C., and any equivalent Federal
Government retirement plan;

CSRS employee or CSRS participant
means any employee, member, or par-
ticipant covered by CSRS or an equiva-
lent Federal Government retirement
plan, including employees authorized
to contribute to the Thrift Savings
Plan under 5 U.S.C. 8351, under 5 U.S.C.
8440a, or under 5 U.S.C. 8440b.

Employee Contributions means any
contributions made under 5 U.S.C.
8432(a), under 5 U.S.C. 8351, under 5
U.S.C. 8440a(a), or under 5 U.S.C.
8440b(a);

Employer Contributions means Agency
Automatic (1%) Contributions and
Agency Matching Contributions;

Employing agency means any entity
that provides or has provided pay to an
employee or member, thereby incur-
ring responsibility for submitting to
the Thrift Savings Fund contributions
or loan payments made by or on behalf
of that employee or member, or any
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other entity that has employed an em-
ployee or member and has provided in-
formation that affects or has affected
that employee’s or member’s TSP ac-
count;

Employing agency error means any act
or omission by an employing agency
that is not in accordance with all ap-
plicable statutes, regulations, or ad-
ministrative procedures, including TSP
procedures provided to employing
agencies by the Board or TSP record-
keeper;

FERS means the Federal Employees’
Retirement System established by
chapter 84 of title 5, U.S.C., and any
equivalent Federal Government retire-
ment plan;

FERS employee or FERS participant
means any employee, member, or par-
ticipant covered by FERS or an equiva-
lent Federal Government retirement
plan;

F Fund means the Fixed Income In-
vestment Fund established under 5
U.S.C. 8438(b)(1)(B);

G Fund means the Government Secu-
rities Investment Fund established
under 5 U.S.C. 8438(b)(1)(A);

Interfund transfer means the move-
ment of all or a portion of a partici-
pant’s existing account balance among
the three TSP investment funds;

Investment fund means the C Fund,
the F Fund, or the G Fund;

Loan allotment means TSP loan pay-
ments that are deducted from a partici-
pant’s paycheck to be deposited to that
participant’s TSP account;

Lost earnings record means a data
record containing information enabling
the TSP system to compute lost earn-
ings and to determine the investment
fund in which money would be invested
had an error not occurred;

Negative adjustment record means a
data record submitted by an employing
agency indicating money to be re-
moved from a participant’s account;

Open season means the period during
which participants may choose to
begin making contributions to the
Thrift Savings Plan, to change or dis-
continue (without losing the right to
recommence contributions the next
open season) the amount currently
being contributed to the Thrift Savings
Plan, or to allocate prospective con-

tributions to the Thrift Savings Plan
among the investment funds;

Participant means any person with an
account in the Thrift Savings Fund, or
who would have an account in the
Thrift Savings Fund but for an employ-
ing agency error;

Payment record means a data record
submitted by an employing agency in-
dicating contributions to be deposited
to a participant’s account;

Payroll submission means an entire
submission of one or more TSP pay-
ment records (whether submitted on
magnetic tape, diskette, or paper forms
such as Form TSP–5, Employee Data/
Payment/Adjustment Record Input
Form), accompanied by a Form TSP–2,
Certification of Transfer of Funds and
Journal Voucher;

Received, with respect to TSP records
or information provided by an employ-
ing agency, means receipt by the TSP
recordkeeper of records or information
that can be accepted and processed.
For purposes of this definition, TSP
records that are received by the TSP
recordkeeper, but subsequently are de-
leted by the TSP recordkeeper because
an error in the data prevented the
record from processing, will not be
deemed to have been received by the
TSP recordkeeper;

Source of contributions means either
Employee Contributions, Agency Auto-
matic (1%) Contributions, or Agency
Matching Contributions;

Submission or submitted means a
transfer of data which has been re-
ceived by the TSP recordkeeper;

Thrift Savings Fund or Fund means
the Fund described in 5 U.S.C. 8437;

Thrift Savings Plan, TSP, or Plan
means the Federal Retirement Thrift
Savings Plan established by the Fed-
eral Employees’ Retirement System
Act of 1986, codified in pertinent part
at 5 U.S.C. 8431 et seq.;

Timely, with respect to loan allot-
ments or TSP contributions other than
those made pursuant to 5 U.S.C.
8432(c)(1) (B) or (C), means receipt of
TSP payment records or loan allot-
ments by the TSP recordkeeper no
later than 12 days after the end of the
pay period for which the contribution
should have been made. With respect to
TSP contributions made pursuant to 5
U.S.C. 8432(c)(1)(B) and (C), timely
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means receipt of TSP payment records
by the TSP recordkeeper on or before
April 16, 1987;

TSP Recordkeeper means the entity
that is engaged by the Board to per-
form recordkeeping services for the
Thrift Savings Plan. As of the date of
publication of this part 1606, the TSP
recordkeeper is the National Finance
Center, Office of Finance and Manage-
ment, United States Department of Ag-
riculture, located in New Orleans, Lou-
isiana.

§ 1606.3 General rule.
Except as otherwise provided, em-

ploying agencies shall pay to the Thrift
Savings Fund any amount, computed
by the TSP recordkeeper in a manner
consistent with this part 1606, that is
required to restore to the TSP account
of the participant or participants in-
volved earnings lost as a result of an
employing agency error. Where lost
earnings are required, the employing
agency must, in accordance with this
part 1606 and any instructions provided
by the Board or the TSP recordkeeper,
submit to the TSP recordkeeper all in-
formation and certification that is re-
quired to enable the TSP recordkeeper
to compute the amount of lost earnings
payable by the employing agency, and
to charge that amount to the appro-
priate employing agency.

§ 1606.4 Applicability.
(a) In general. Except as otherwise

provided, the provisions of this part
1606 apply in any case where, due to
employing agency error, the Thrift
Savings Fund has not invested or had
the use of money that would have been
invested in the Thrift Savings Fund
had the employing agency error not oc-
curred, or where the money would have
been invested in a different investment
fund had the error not occurred.

(b) Back pay awards and other retro-
active pay adjustments. The application
of this part 1606, as described in para-
graph (a) of this section, includes TSP
contributions derived from payments
associated with back pay awards or
other retroactive pay adjustments that
are based on a determination that the
employing agency paid a participant
less than the full amount of basic pay
to which the participant was entitled.

(c) Timing of errors. This part 1606 ap-
plies regardless of whether the employ-
ing agency error that caused the ef-
fects described in paragraph (a) of this
section occurred prior to, at, or after
the inception of the TSP.

(d) De minimis rules. Notwithstanding
paragraphs (a) through (c) of this sec-
tion or any other provision of this part
1606:

(1) Lost earnings shall not be payable
where the amount of money for a
source of contributions in a partici-
pant’s account that is not invested in
the Thrift Savings Fund due to an em-
ploying agency error, or that is in-
vested in the wrong investment fund
due to an employing agency error, is
less than one dollar ($1.00) for that
source of contributions. Where the em-
ploying agency error caused delayed or
erroneous contributions for more than
one pay period, this paragraph shall
apply separately to each pay period in-
volved.

(2) Where the employing agency error
caused delay in submission of TSP pay-
ment records or loan allotments, lost
earnings shall not be payable unless
the belated contributions or loan allot-
ments were received by the TSP rec-
ordkeeper more than 30 days after the
pay date associated with the pay period
for which the contributions or loan al-
lotments would have been submitted
had the employing agency error not oc-
curred.

(3) For employing agency errors not
covered by paragarph (d)(2) of this sec-
tion, lost earnings shall not be payable
unless, as the result of an employing
agency error, money was not invested
in the Thrift Savings Fund for a period
extending more than 30 days after the
date it would have been invested had
the error not occurred.

(4) The 30-day requirements con-
tained in paragraphs (d)(2) and (d)(3) of
this section do not apply where, due to
employing agency error, money in a
participant’s account has been invested
in an incorrect investment fund.

(e) Contributions for pre-1987 service.
This part does not apply to errors in-
volving employing agency delay in sub-
mitting contributions required by 5
U.S.C. 8432(c)(3).

(f) Contributions for service in January
through March 1987. Notwithstanding
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any other provision of this section, lost
earnings shall be payable with respect
to contributions made pursuant to 5
U.S.C. 8432(c)(1) (B) or (C) if the pay-
ment records containing those con-
tributions were received by the TSP
recordkeeper after April 30, 1987.

Subpart B—Lost Earnings Attrib-
utable to Delayed or Erro-
neous Contributions

§ 1606.5 Failure to timely make or de-
duct TSP contributions when par-
ticipant received pay.

(a) If a participant receives pay, but
as the result of an employing agency
error all or any part of the Agency
Automatic (1%) Contributions associ-
ated with that pay to which the partic-
ipant is entitled are not timely re-
ceived by the TSP recordkeeper, then
the belated contributions shall be sub-
ject to lost earnings. In such cases:

(1) The employing agency must, for
each pay period involved, submit to the
TSP recordkeeper a lost earnings
record indicating the pay date for
which the belated contribution would
have been made had the error not oc-
curred, the investment fund to which
the belated contribution would have
been deposited had the error not oc-
curred, the amount of the belated con-
tribution, and the pay date for which
the belated contribution was actually
made. If the belated contribution was
actually deposited to an investment
fund different from the investment
fund to which it would have been de-
posited had the contribution been
timely submitted, then the employing
agency must submit an additional lost
earnings record indicating the amount
of the belated contribution, the pay
date for which it was actually made,
the investment fund to which it would
have been deposited had the error not
occurred, and the investment fund to
which it was actually deposited;

(2) The TSP recordkeeper shall com-
pute the amount of lost earnings asso-
ciated with each lost earnings record
submitted by the employing agency
pursuant to paragraph (a)(1) of this sec-
tion, and shall also determine the in-
vestment fund or funds in which the
belated contributions and associated
earnings would currently be invested

had the error not occurred. In perform-
ing the computation of lost earnings
and determining the appropriate in-
vestment fund or funds, the TSP rec-
ordkeeper must take into consider-
ation any interfund transfers made ef-
fective on or after the pay date for
which the belated contribution would
have been made if the error had not oc-
curred, and which were made effective
prior to the end of the month preceding
the month during which the lost earn-
ings record is processed. With respect
to the period prior to December 31,
1990, the TSP recordkeeper shall also
take into account the investment re-
strictions that were effective under 5
U.S.C. 8438 prior to the effective date of
section 3 of the TSPTAA.

(3) Where the lost earnings computed
in accordance with paragraph (a)(2) of
this section are positive, the TSP rec-
ordkeeper shall charge the amount of
lost earnings computed to the appro-
priate employing agency and shall
credit that amount to the TSP account
of the participant involved. If the lost
earnings computed are negative, the
amount computed will be removed
from the participant’s account and
used to offset TSP administrative ex-
penses;

(4) The TSP recordkeeper shall adjust
the participant’s account to reflect the
investment funds in which the belated
contributions and associated earnings
would currently be invested if the error
had not occurred, as determined in ac-
cordance with paragraph (a)(2) of this
section.

(b) If a participant receives pay from
which Employee Contributions were
properly deducted, but as the result of
an employing agency error all or any
part of the associated Agency Match-
ing Contributions to which the partici-
pant is entitled were not timely re-
ceived by the TSP recordkeeper, then
the belated contributions will be sub-
ject to lost earnings. In such cases, the
procedures described in paragraphs
(a)(1) through (a)(4) of this section will
apply to the belated Agency Matching
Contributions.

(c) If a participant receives pay from
which Employee Contributions were
properly deducted, but as the result of
an employing agency error all or any
part of those Employee Contributions
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