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the agency shall make publicly avail-
able a full written explanation of its
action closing the meeting, or portion
thereof, together with a list of all per-
sons expected to attend the meeting
and their affiliation.

(d) If after public announcement re-
quired by paragraph (b) of this section
has been made, the time and place of
the meeting are changed, a public an-
nouncement shall be made at the earli-
est practicable time. The subject mat-
ter of the meeting may be changed
after the public announcement only if
a majority of the members of the Au-
thority who will participate in the
meeting determine that agency busi-
ness so requires and that no earlier an-
nouncement of the change was pos-
sible. When such a change in subject
matter is approved, a public announce-
ment of the change shall be made at
the earliest practicable time. A record
of the vote to change the subject mat-
ter of the meeting shall be kept and
made available to the public.

(e) All announcements or changes
thereto issued pursuant to the provi-
sions of paragraphs (b) and (d) of this
section or pursuant to the provisions of
§2413.5(d) shall be submitted for publi-
cation in the FEDERAL REGISTER imme-
diately following their release to the
public.

(f) Announcements of meetings made
pursuant to the provisions of this sec-
tion shall be made publicly available
by the Executive Director.

§2413.7 Transcripts, recordings or
minutes of closed meeting; public
availability; retention.

(a) For every meeting, or portion
thereof, closed under the provisions of
§2413.4, the presiding officer shall pre-
pare a statement setting forth the time
and place of the meeting and the per-
sons present, which statement shall be
retained by the agency. For each such
meeting, or portion thereof, there shall
also be maintained a complete tran-
script or electronic recording of the
proceedings, except that for meetings
closed pursuant to §2413.4(a), the Au-
thority may, in lieu of a transcript or
electronic recording, maintain a set of
minutes fully and accurately summa-
rizing any action taken, the reasons
therefor and views thereon, documents
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considered and the members’ vote on
each rollcall vote.

(b) The agency shall make promptly
available to the public copies of tran-
scripts, recordings or minutes main-
tained as provided in accordance with
paragraph (a) of this section, except to
the extent the items therein contain
information which the agency deter-
mines may be withheld pursuant to the
provisions of 5 U.S.C. 552b(c). Copies of
transcripts or minutes, or tran-
scriptions of electronic recordings in-
cluding the identification of speakers,
shall to the extent determined to be
publicly available, be furnished to any
person, subject to the payment of du-
plication costs in accordance with the
schedule of fees set forth in §2411.10 of
this subchapter and the actual cost of
transcription.

(c¢) The agency shall maintain a com-
plete verbatim copy of the transcript, a
complete copy of the minutes, or a
complete electronic recording of each
meeting, or portion of a meeting,
closed to the public, for a period of at
least two (2) years after such meeting
or until one (1) year after the conclu-
sion of any agency proceeding with re-
spect to which the meeting or portion
was held whichever occurs later.
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§2414.1 Purpose and scope.

This part contains the regulations of
the Federal Labor Relations Authority
relating to ex parte communications.

355



§2414.2

§2414.2 Unauthorized communica-

tions.

(a) No interested person outside this
agency shall, in any agency proceeding
subject to 5 U.S.C. 557(a), make or
knowingly cause to be made any pro-
hibited ex parte communication to any
Authority member, Administrative
Law Judge, or other Authority em-
ployee who is or may reasonably be ex-
pected to be involved in the decisional
process of the proceeding.

(b) No Authority member, Adminis-
trative Law Judge, or other Authority
employee who is or may reasonably be
expected to be involved in the
decisional process of the proceeding
relevant to the merits of the proceed-
ing shall: (1) Request any prohibited ex
parte communications; or (2) make or
knowingly cause to be made any pro-
hibited ex parte communications about
the proceeding to any interested person
outside this agency relevant to the
merits of the proceeding.

§2414.3 Definitions.

When used in this part:

(a) The term person outside this agen-
cy, to whom the prohibitions apply,
shall include any individual outside the
Authority, labor organization, agency,
or other entity, or an agent thereof,
and the General Counsel or his rep-
resentative when prosecuting an unfair
labor practice proceeding before the
Authority pursuant to 5 U.S.C. 7118.

(b) The term ex parte communication
means an oral or written communica-
tion not on the public record with re-
spect to which reasonable prior notice
to all parties is not given, subject how-
ever, to the provisions of §§2414.5 and
2414.6.

§2414.4 Duration of prohibition.

Unless otherwise provided by specific
order of the Authority entered in the
proceeding, the prohibition of §2414.2
shall be applicable in any agency pro-
ceeding subject to 5 U.S.C. 557(a) begin-
ning at the time of which the proceed-
ing is noticed for hearing, unless the
person responsible for the communica-
tion has knowledge that it will be no-
ticed, in which case the prohibitions
shall apply beginning at the time of
such person’s acquisition of such
knowledge.
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§2414.5 Communications prohibited.

Except as provided in 8§2414.6, ex
parte communications prohibited by
§2414.2 shall include:

(a) Such communications, when writ-
ten, if copies thereof are not contem-
poraneously served by the communica-
tor on all parties to the proceeding in
accordance with the provisions of part
2429 of this chapter; and

(b) Such communications, when oral,
unless advance notice thereof is given
by the communicator to all parties in
the proceeding and adequate oppor-
tunity afforded to them to be present.

§2414.6 Communications not prohib-
ited.

Ex parte communications prohibited
by §2414.2 shall not include:

(a) Oral or written communications
which relate solely to matters which
the Hearing Officer, Regional Director,
Administrative Law Judge, General
Counsel or member of the Authority is
authorized by law or Authority rules to
entertain or dispose of on an ex parte
basis;

(b) Oral or written requests for infor-
mation solely with respect to the sta-
tus of a proceeding;

(c) Oral or written communications
which all the parties to the proceeding
agree, or which the responsible official
formally rules, may be made on an ex
parte basis;

(d) Oral or written communications
proposing settlement or an agreement
for disposition of any or all issues in
the proceeding;

(e) Oral or written communications
which concern matters of general sig-
nificance to the field of labor-manage-
ment relations or administrative prac-
tice and which are not specifically re-
lated to any agency proceeding subject
to 5 U.S.C. 557(a); or

(f) Oral or written communications
from the General Counsel to the Au-
thority when the General Counsel is
acting on behalf of the Authority under
5 U.S.C. 7123(d).

§2414.7 Solicitation of prohibited com-
munications.

No person shall knowingly and will-
fully solicit the making of an unau-
thorized ex parte communication by
any other person.
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§2414.8 Reporting of prohibited com-
munications; penalties.

(a) Any Authority member, Adminis-
trative Law Judge, or other Authority
employee who is or may reasonably be
expected to be involved in the
decisional process of the proceeding
relevant to the merits of the proceed-
ing to whom a prohibited oral ex parte
communication is attempted to be
made, shall refuse to listen to the com-
munication, inform the communicator
of this rule, and advise such person
that if the person has anything to say
it should be said in writing with copies
to all parties. Any such Authority
member, Administrative Law Judge, or
other Authority employee who is or
may reasonably be expected to be in-
volved in the decisional process of the
proceeding relevant to the merits of
the proceeding who receives, or who
makes or knowingly causes to be made,
an unauthorized ex parte communica-
tion, shall place or cause to be placed
on the public record of the proceeding:
(1) The communication, if it was writ-
ten; (2) a memorandum stating the sub-
stance of the communication, if it was
oral; (3) all written responses to the
prohibited communication; and (4)
memoranda stating the substance of all
oral responses to the prohibited com-
munication. The Executive Director, if
the proceeding is then pending before
the Authority, the Administrative Law
Judge, if the proceeding is then pend-
ing before any such judge, or the Re-
gional Director, if the proceeding is
then pending before a Hearing Officer
or the Regional Director, shall serve
copies of all such materials placed on
the public record of the proceeding on
all other parties to the proceeding and
on the attorneys of record for the par-
ties. Within ten (10) days after the
mailing of such copies, any party may
file with the Executive Director, Ad-
ministrative Law Judge, or Regional
Director serving the communication,
as appropriate, and serve on all other
parties, a statement setting forth facts
or contentions to rebut those con-
tained in the prohibited communica-
tion. All such responses shall be placed
in the public record of the proceeding,
and provision may be made for any fur-
ther action, including reopening of the
record, which may be required under
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the circumstances. No action taken
pursuant to this provision shall con-
stitute a waiver of the power of the Au-
thority to impose an appropriate pen-
alty under §2414.9.

§2414.9 Penalties and enforcement.

(@) Where the nature and cir-
cumstances of a prohibited commu-
nication made by or caused to be made
by a party to the proceeding are such
that the interests of justice and statu-
tory policy may require remedial ac-
tion, the Authority, Administrative
Law Judge, or Regional Director, as
appropriate, may issue to the party
making the communication a notice to
show cause, returnable before the Au-
thority, Administrative Law Judge, or
Regional Director, within a stated pe-
riod not less than seven (7) days from
the date thereof, why the Authority,
Administrative Law Judge, or Regional
Director should not determine that the
interests of justice and statutory pol-
icy require that the claim or interest
in the proceeding of a party who know-
ingly makes a prohibited communica-
tion or knowingly causes a prohibited
communication to be made, should be
dismissed, denied, disregarded or other-
wise adversely affected on account of
such violation.

(b) Upon notice and hearing, the Au-
thority may censure, suspend, or re-
voke the privilege of practice before
the agency of any person who know-
ingly and willfully makes or solicits
the making of a prohibited ex parte
communication. However, before the
Authority institutes formal proceed-
ings under this subsection, it shall first
advise the person or persons concerned
in writing that it proposes to take such
action and that they may show cause,
within a period to be stated in such
written advice, but not less than seven
(7) days from the date thereof, why it
should not take such action.

(c) The Authority may censure, or, to
the extent permitted by law, suspend,
dismiss, or institute proceedings for
the dismissal of, any Authority agent
who knowingly and willfully violates
the prohibitions and requirements of
this rule.
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