
105

Office of Management and Budget § 1304.4601

break a request down into a series of
requests for the purpose of evading the
assessment of fees, OMB may aggregate
any such requests and charge accord-
ingly. One element to be considered in
determining whether a belief would be
reasonable is the time period over
which the requests have occurred.

(d) Advance payments. OMB may not
require a requester to make an advance
payment, i.e., payment before work is
commenced or continued on a request,
unless:

(1) OMB estimates or determines that
allowable charges that a requester may
be required to pay are likely to exceed
$250. Then, OMB will notify the re-
quester of the likely cost and obtain
satisfactory assurance of full payment
where the requester has a history of
prompt payment of FOIA fees, or re-
quire an advance payment of an
amount up to the full estimated
charges in the case of requesters with
no history of payment; or

(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing). Then, OMB may require the
requester to pay the full amount owed
plus any applicable interest as provided
above or demonstrate that he or she
has, in fact, paid the fee, and to make
an advance payment of the full amount
of the estimated fee before the agency
begins to process a new request or a
pending request from that requester.

When OMB acts under paragraph (d)
(1) or (2) of this section, the adminis-
trative time limits prescribed in the
FOIA, 5 U.S.C. 552(a)(6) (i.e., 10 working
days from receipt of initial requests
and 20 working days from receipt of ap-
peals from initial denial, plus permis-
sible extensions of these time limits)
will begin only after OMB has received
fee payments described above.

(e) Effect of the Debt Collection Act of
1982 (Pub. L. 97–365). OMB should com-
ply with provisions of the Debt Collec-
tion Act, including disclosure to con-
sumer reporting agencies and use of
collection agencies, where appropriate,
to encourage repayment.

[52 FR 49154, Dec. 30, 1987]

§ 1303.70 Waiver or reduction of
charges.

Fees otherwise chargeable in connec-
tion with a request for disclosure of a
record shall be waived or reduced
where it is determined that disclosure
is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the Government and is
not primarily in the commercial inter-
est of the requester.

[52 FR 49155, Dec. 30, 1987]
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§ 1304.4601 Purpose.
(a) This section sets forth OMB’s pol-

icy and procedures under the Ethics in
Government Act of 1978, 18 U.S.C. 207,
and the Office of Personnel Manage-
ment’s implementing regulations, 5
CFR part 737, for determining viola-
tions of restrictions on post-employ-
ment activities and for exercising
OMB’s administrative enforcement au-
thority.

(b) These regulations bar certain acts
by former Government employees
which may reasonably give the appear-
ance of making unfair use of prior Gov-
ernment employment and affiliations.
OMB acts on the premise that it has
the primary responsibility for the en-
forcement of restrictions on post-em-
ployment activities and that criminal
enforcement by the Department of Jus-
tice should be undertaken only in cases
involving aggravated circumstances.

(c) These regulations do not incor-
porate possible additional restrictions
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contained in a professional code of con-
duct to which an employee may also be
subject.

(d) Any person who holds a Govern-
ment position after June 30, 1979, is
subject to the restrictions under this
section; except that the new provisions
applicable to Senior employees des-
ignated by the Director of the Office of
Government Ethics are effective Feb-
ruary 28, 1980.

§ 1304.4604 Definitions.
(a) Government Employee includes any

officer or employee of the Executive
Branch, those appointed or detailed
under 5 U.S.C. 3374, and Special Gov-
ernment Employees. It does not in-
clude an individual performing services
for the United States as an independ-
ent contractor under a personal service
contract.

(b) Former Government Employee
means one who was, and no longer is, a
Government employee.

(c) Special Government Employee
means an officer or employee of an
agency who is retained, designated, ap-
pointed, or employed to perform tem-
porary duties on a full-time or inter-
mittent basis for not more than 130
days during any period of 365 consecu-
tive days. This applies whether the
Special Government Employee is com-
pensated or not.

(d) Senior Employee means an em-
ployee or officer as designated in the
statute or by the Director of the Office
of Government Ethics. The Director of
the Office of Government Ethics has
designated civilians who have signifi-
cant decision-making or supervisory
responsibility and are paid at or equiv-
alent to GS–17 or above as Senior Em-
ployees. Civilians paid at the Executive
level are automatically designated by
statute as Senior Employees. (A list of
Senior Employee positions is found at 5
CFR 737.33.)

§ 1304.4605 Post-employment restric-
tions.

(a) General Restrictions Applicable
to All Former Government Employees:

(1) Permanent Bar. A former Govern-
ment employee is restricted from act-
ing as a representative before an agen-
cy as to a particular matter involving
a specific party if the employee partici-

pated personally and substantially in
that matter as a Government em-
ployee. The government employee is
also restricted from making any oral
or written communication to an agen-
cy with the intent to influence on be-
half of another person as to a particu-
lar matter involving a specific party if
the former Government employee par-
ticipated personally and substantially
in that matter as a Government em-
ployee.

(2) Two-Year Bar. (i) A former Gov-
ernment employee is restricted for two
years from acting as a representative
before an agency as to a particular
matter involving a specific party if the
employee had official responsibility for
that matter. The former Government
employee is also restricted for two
years from making any oral or written
communication to any agency with the
intent to influence on behalf of another
person as to a particular matter in-
volving a specific party if the employee
had official responsibility for that mat-
ter.

(ii) In order to be a matter for which
the former Government employee had
official responsibility, the matter must
actually have been pending under the
employee’s responsibility within the
period of one year prior to the termi-
nation of such responsibility.

(iii) The statutory two-year restric-
tion period is measured from the date
when the employee’s responsibility for
a particular matter ends, not from the
termination of Government service.

(b) Restrictions Applicable Only to
Former Senior Employees:

(1) Two-Year Bar on Assisting in Rep-
resenting. (i) A former Senior Employee
is restricted for two years from assist-
ing in representing another person by
personal appearance before an agency
as to a particular matter involving a
specific party if the former Senior Em-
ployee participated personally and sub-
stantially in that matter as a Govern-
ment employee.

(ii) The statutory two-year period is
measured from the date of termination
of employment in the position that was
held by the Senior Employee when he
participated personally and substan-
tially in the matter involved.

(2) One-Year Bar on Attempts to Influ-
ence Former Agency. (i) A former Senior
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