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(d)(1) A report summarizing the re-
sults of structure removal activities,
mitigation measures, monitoring ef-
forts, and other information as re-
quired by a Letter of Authorization,
must be submitted to the Director,
NMFS, Southeast Region, 9721 Execu-
tive Center Drive N, St. Petersburg, FL
33702 within 30 calendar days of com-
pletion of the removal of the rig.

(2) NMFS will accept the U.S. Gov-
ernment observer report as the activity
report if all requirements for reporting
contained in the Letter of Authoriza-
tion are provided to that observer be-
fore the observer’s report is complete.

§ 216.146 Letters of Authorization.
(a) To incidentally take bottlenose

and spotted dolphins pursuant to these
regulations, each company operating
or which operated an oil or gas struc-
ture in the geographical area described
in § 216.141, and which is responsible for
abandonment or removal of the plat-
form, must apply for and obtain a Let-
ter of Authorization in accordance
with § 216.106.

(b) A copy of the Letter of Authoriza-
tion must be in the possession of the
persons conducting activities that may
involve incidental takings of
bottlenose and spotted dolphins.

[60 FR 53145, Oct. 12, 1995. Redesignated and
amended at 61 FR 15887, 15890, Apr. 10, 1996]

§ 216.147 Renewal of Letters of Author-
ization.

(a) A Letter of Authorization issued
under § 216.106 for the activity identi-
fied in § 216.141 will be renewed annu-
ally upon:

(1) Timely receipt of the reports re-
quired under § 216.145(d), which have
been reviewed by the Assistant Admin-
istrator and determined to be accept-
able;

(2) A determination that the maxi-
mum incidental take authorizations in
§ 216.141(b) will not be exceeded; and

(3) A determination that the mitiga-
tion measures required under
§ 216.143(b) and the Letter of Authoriza-
tion have been undertaken.

(b) If a species’ annual authorization
is exceeded, the Assistant Adminis-
trator will review the documentation
submitted with the annual reports re-

quired under § 216.145(d), to determine
that the taking is not having more
than a negligible impact on the species
or stock involved.

(c) Notice of issuance of a renewal of
the Letter of Authorization will be
published in the FEDERAL REGISTER.

[60 FR 53145, Oct. 12, 1995. Redesignated and
amended at 61 FR 15887, 15890, Apr. 10, 1996]

§ 216.148 Modifications to Letters of
Authorization.

(a) In addition to complying with the
provisions of § 216.106, except as pro-
vided in paragraph (b) of this section,
no substantive modification, including
withdrawal or suspension, to the Let-
ter of Authorization issued pursuant to
§ 216.106 and subject to the provisions of
this subpart shall be made until after
notice and an opportunity for public
comment. For purposes of this para-
graph, renewal of a Letter of Author-
ization under § 216.147, without modi-
fication, is not considered a sub-
stantive modification.

(b) If the Assistant Administrator de-
termines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in § 216.141(b), the
Letter of Authorization issued pursu-
ant to § 216.106, or renewed pursuant to
this section may be substantively
modified without prior notice and an
opportunity for public comment. A no-
tice will be published in the FEDERAL

REGISTER subsequent to the action.

[60 FR 53145, Oct. 12, 1995. Redesignated and
amended at 61 FR 15887, 15890, Apr. 10, 1996]

Subpart N—Taking of Marine
Mammals Incidental to Un-
derwater Detonation of Con-
ventional Explosives by the
Department of Defense

SOURCE: 59 FR 5126, Feb. 3, 1994, unless oth-
erwise noted. Redesignated at 61 FR 15887,
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EFFECTIVE DATE NOTE: At 59 FR 5126, Feb.
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§ 216.151 Specified activity, geographi-
cal region, and incidental take lev-
els.

(a) Regulations in this subpart apply
only to the incidental taking of marine
mammals specified in paragraph (b) of
this section by U.S. citizens engaged in
the detonation of conventional mili-
tary explosives within the waters of
the Outer Sea Test Range of the Naval
Air Warfare Center, Pt. Mugu, Ventura
County, CA.

(b) The incidental take of marine
mammals under the activity identified
in paragraph (a) of this section is lim-
ited annually to the following species
and species groups:

Le-
thal

In-
jury

Har-
ass-
ment

California Sea Lion ................................. 2 38 173
Harbor Seal. ........................................... 2 16 68
Northern Elephant Seal .......................... 9 158 724
Northern Fur Seal .................................. 2 13 57
Common Dolphin ................................... 1 16 67
Striped Dolphin ....................................... 0 2 5
Risso’s Dolphin ...................................... 0 1 2
Pacific White-Sided Dolphin ................... 3 52 236
Northern Rt. Whale Dolphin ................... 2 24 108
Dall’s Porpoise ....................................... 0 6 18
Bottlenose Dolphin ................................. 0 4 15
Killer Whale ............................................ 0 0 1
Sperm Whale ......................................... 0 6 20
Beaked Whales ...................................... 0 0 3
Minke Whale .......................................... 0 0 4
Blue Whale ............................................. 0 1 11
Fin Whale ............................................... 0 0 6
Sei Whale ............................................... 0 0 1
Humpback Whale ................................... 0 0 4
Gray Whale ............................................ 0 3 40
Right Whale ............................................ 0 0 1

§ 216.152 Effective dates.
Regulations in this subpart are effec-

tive from March 3, 1994, through March
3, 1999.

§ 216.153 Permissible methods of tak-
ing; mitigation.

(a) U.S. citizens holding a Letter of
Authorization issued pursuant to
§ 216.106 may incidentally, but not in-
tentionally, take marine mammals by
harassment, injury or killing in the
course of the detonation of conven-
tional explosives up to the following
maximum annual level within the area
described in § 216.151(a):

(1) 12 detonations of 10,000 lbs (4,536
kg);

(2) 2 detonations of 1,200 lbs (544 kg);
(3) 10 detonations of 100 lbs (45 kg);

(4) 10 detonations of 10 lbs (4.5 kg);
and

(5) 20 detonations of 1 lb (0.45 kg),
provided all terms, conditions, and re-
quirements of these regulations and
such Letter of Authorization are com-
plied with.

(b) The activity identified in para-
graph (a) of this section must be con-
ducted in a manner that minimizes, to
the greatest extent possible, adverse
impacts on marine mammals and their
habitat. When detonating explosives,
the following mitigation measures
must be utilized:

(1) If marine mammals are observed
within the designated safety zone pre-
scribed in the Letter of Authorization,
or on a course that will put them with-
in the safety zone prior to detonation,
detonation must be delayed until the
marine mammals are no longer within
the safety zone.

(2) If weather and/or sea conditions
preclude adequate aerial surveillance,
detonation must be delayed until con-
ditions improve sufficiently for aerial
surveillance to be undertaken.

(3) If post-test surveys determine
that an injurious or lethal take of a
marine mammal has occurred, the test
procedure and the monitoring methods
must be reviewed and appropriate
changes must be made prior to con-
ducting the next project.

[59 FR 5126, Feb. 3, 1994. Redesignated and
amended at 61 FR 15887, 15890, Apr. 10, 1996]

§ 216.154 Prohibitions.

Notwithstanding takings authorized
by § 216.153 or by a Letter of Authoriza-
tion issued under § 216.106, the follow-
ing activities are prohibited:

(a) The taking of a marine mammal
that is other than unintentional;

(b) The violation of, or failure to
comply with, the terms, conditions,
and requirements of this part or a Let-
ter of Authorization issued or renewed
under § 216.106 or § 216.156; and

(c) The incidental taking of any ma-
rine mammal of a species either not
specified in this subpart or whose tak-
ing authorization for the year has been
reached.

[59 FR 5126, Feb. 3, 1994. Redesignated and
amended at 61 FR 15887, 15890, Apr. 10, 1996]
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§ 216.155 Requirements for monitoring
and reporting.

(a) The holder of the Letter of Au-
thorization is required to cooperate
with the National Marine Fisheries
Service and any other Federal, state or
local agency monitoring the impacts of
the activity on marine mammals. The
holder must notify the Director,
Southwest Region, National Marine
Fisheries Service, 501 West Ocean Bou-
levard, suite 4200, Long Beach, CA
(Telephone: (310) 980–4001), at least 2
weeks prior to activities involving the
detonation of explosives in order to
satisfy paragraph (f) of this section.

(b) The holder of the Letter of Au-
thorization must designate a qualified
on-site individual(s) to record the ef-
fects of explosives detonation on ma-
rine mammals that inhabit the Outer
Sea Test Range.

(c) The primary test area, and if nec-
essary, secondary and tertiary test
areas, in the Outer Sea Test Range,
must be surveyed by marine mammal
biologists and other trained individ-
uals, and the marine mammal popu-
lations monitored, approximately 48
hours prior to a scheduled detonation,
on the day of detonation, and for a pe-
riod of time specified in the Letter of
Authorization after each test or
project. Monitoring shall include, but
not necessarily be limited to, aerial
surveillance sufficient to ensure that
no marine mammals are within the
designated safety zone nor are likely to
enter the designated safety zone prior
to or at the time of detonation.

(d)(1) Under the direction of a cer-
tified marine mammal veterinarian,
examination and recovery of any dead
or injured marine mammals will be
conducted. Necropsies will be per-
formed and tissue samples taken from
any dead animals. After completion of
the necropsy, animals not retained for
shoreside examination, will be tagged
and returned to the sea. The occur-
rence of live marine mammals will also
be documented.

(2) Activities related to the monitor-
ing described in paragraph (d)(1) of this
section or the Letter of Authorization
issued under this part may include the
retention of marine mammals without
the need for a separate scientific re-
search permit. The use of such marine

mammals in other scientific research
may be authorized pursuant to 50 CFR
parts 216 and 220.

(e) At its discretion, the National
Marine Fisheries Service may place an
observer on either the towing vessel,
target vessel, or both, and on any ship
or aircraft involved in marine mammal
reconnaissance, or monitoring either
prior to, during, or after explosives det-
onation in order to monitor the impact
on marine mammals.

(f) A summary report must be sub-
mitted to the Assistant Administrator
for Fisheries, NOAA, within 90 days
after the conclusion of any explosives
detonation project. This report must
include the following information:

(1) Date and time of the test(s);
(2) A summary of the pre-test and

post-test activities related to mitigat-
ing and monitoring the effects of explo-
sives detonation on marine mammal
populations; and

(3) Results of the monitoring pro-
gram, including numbers by species/
stock of any marine mammals noted
injured or killed as a result of the deto-
nation and numbers that may have
been harassed due to presence within
the safety zone.

(g) An annual report must be submit-
ted to the Assistant Administrator for
Fisheries, NOAA, no later than 120 days
prior to the date of expiration of the
annual Letter of Authorization in
order for issuance of a Letter of Au-
thorization for the following year. This
annual report must contain the follow-
ing information:

(1) Date and time of all tests con-
ducted under the expiring Letter of Au-
thorization;

(2) A description of all pre-test and
post-test activities related to mitigat-
ing and monitoring the effects of explo-
sives detonation on marine mammal
populations;

(3) Results of the monitoring pro-
gram, including numbers by species/
stock of any marine mammals noted
injured or killed as a result of the deto-
nation and numbers that may have
been harassed due to presence within
the designated safety zone;

(4) If one or more species’ take levels
have been reached or exceeded during
the previous year, additional docu-
mentation must be provided on the
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taking and a description of any meas-
ures that will be taken in the following
year to prevent exceeding the author-
ized incidental take level.

(5) Results of any population assess-
ment studies made on marine mam-
mals in the Outer Sea Test Range dur-
ing the previous year.

§ 216.156 Renewal of Letter of Author-
ization.

(a) A Letter of Authorization issued
under § 216.106 for the activity identi-
fied in § 216.151(a) will be renewed annu-
ally upon:

(1) Timely receipt of the reports re-
quired under § 216.155(f) and (g), which
have been reviewed by the Assistant
Administrator for Fisheries, NOAA,
and determined to be acceptable;

(2) A determination that the maxi-
mum incidental take authorizations in
§ 216.151(b) will not be exceeded; and

(3) A determination that the mitiga-
tion measures required under
§ 216.153(b) and the Letter of Authoriza-
tion have been undertaken.

(b) If a species’ annual authorization
is exceeded, the National Marine Fish-
eries Service will review the docu-
mentation submitted with the annual
report required under § 216.155(g), to de-
termine that the taking is not having
more than a negligible impact on the
species or stock involved.

(c) Notice of issuance of a renewal of
the Letter of Authorization will be
published in the FEDERAL REGISTER.

[59 FR 5126, Feb. 3, 1994. Redesignated and
amended at 61 FR 15887, 15890–15891, Apr. 10,
1996]

§ 216.157 Modifications to Letter of Au-
thorization.

(a) In addition to complying with the
provisions of § 216.106, except as pro-
vided in paragraph (b) of this section,
no substantive modification, including
withdrawal or suspension, to the Let-
ter of Authorization issued pursuant to
§ 216.106 and subject to the provisions of
this subpart shall be made until after
notice and an opportunity for public
comment. For purposes of this para-
graph, renewal of a Letter of Author-
ization under § 216.146, without modi-

fication, is not considered a sub-
stantive modification.

(b) If the National Marine Fisheries
Service determines that an emergency
exists that poses a significant risk to
the well-being of the species or stocks
of marine mammals specified in
§ 216.151, or that significantly and det-
rimentally alters the scheduling of ex-
plosives detonation within the area
specified in § 216.151, the Letter of Au-
thorization issued pursuant to § 216.106,
or renewed pursuant to this section
may be substantively modified without
prior notice and an opportunity for
public comment. A notice will be pub-
lished in the FEDERAL REGISTER subse-
quent to the action.

[59 FR 5126, Feb. 3, 1994. Redesignated and
amended at 61 FR 15887, 15891, Apr. 10, 1996]

Subparts O–Q [Reserved]

PART 217—GENERAL PROVISIONS

Subpart A—Introduction

Sec.
217.1 Purpose of regulations.
217.2 Scope of regulations.
217.3 Other applicable laws.
217.4 When regulations apply.

Subpart B—Definitions

217.12 Definitions.

Subpart C—Addresses

217.21 Assistant Administrator.
217.22 Office of Marine Mammals and En-

dangered Species.
217.23 Enforcement Division.

AUTHORITY: 16 U.S.C. 742a et seq., 1361 et
seq., and 1531–1544, unless otherwise noted.

Subpart A—Introduction

§ 217.1 Purpose of regulations.

The regulations of parts 216 through
227 are promulgated to implement the
following statutes enforced by the Na-
tional Marine Fisheries Service, Na-
tional Oceanic and Atmospheric Ad-
ministration, Department of Com-
merce, which regulate the taking, pos-
session, transportation, sale, purchase,
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