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the Judge’s decision, a party who dis-
agrees with the decision, or any part
thereof, or any ruling by the Judge or
any alleged deprivation of rights, may
appeal such decision to the Judicial Of-
ficer by filing an appeal petition with
the Hearing Clerk. As provided in
§1.422(e)(2), objections regarding evi-
dence or a limitation regarding exam-
ination or cross-examination or other
rulings made before the Judge may be
relied upon in an appeal. Each issue set
forth in the petition, and the argu-
ments thereon, shall be separately
numbered; shall be plainly and con-
cisely stated; and shall contain de-
tailed citations of the record, statutes,
regulations or authorities being relied
upon in support thereof. A brief may be
filed in support of the appeal simulta-
neously with the petition. A party fil-
ing a petition of appeal to the Judicial
Officer, and any brief in support there-
of, shall serve the other parties to the
proceeding with a copy of the petition
and supporting brief. The copies of the
petition and supporting brief shall be
served on the parties to the proceeding
with a copy of the petition and sup-
porting brief. The copies of the petition
and supporting brief shall be served on
the parties to the proceeding on the
same day as the petition and support-
ing brief are filed with the Judicial Of-
ficer.

(b) Response to appeal petition. Within
10 calendar days after the service of a
copy of an appeal petition and any
brief in support thereof, filed by a
party to the proceeding, any other
party may file with the Hearing Clerk
a response in support of or in opposi-
tion to the appeal and in such response
any relevant issue, not presented in the
appeal petition, may be raised. A party
filing a response to a petition of appeal
to the Judicial Officer shall serve the
other parties to the proceeding with a
copy of the response. The copies of the
response shall be served on the parties
to the proceeding on the same day as
the response is filed with the Judicial
Officer.

(c) Transmittal of record. Whenever an
appeal of a Judge’s decision is filed and
a response thereto has been filed or
time for filing a response has expired,
the Hearing Clerk shall transmit to the
Judicial Officer the record of the pro-
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ceeding. Such record shall include: The
pleadings; motions and requests filed
and rulings thereon; the transcript of
the testimony taken at the hearing, to-
gether with the exhibits filed in con-
nection therewith; any documents or
papers filed in connection with a pre-
hearing conference; such proposed find-
ings of fact, conclusions, and orders,
and briefs in support thereof, as may
have been filed in connection with the
proceeding; the Judge’s decision; such
exceptions, statements of objections
and briefs in support thereof as may
have been filed in the proceeding; and
the appeal petition, and such briefs in
support thereof and responses thereto
as may have been filed in the proceed-
ing.

(d) Decision of the Judicial Officer on
appeal. The Judicial Officer, upon the
basis of and after due consideration of
the record and any matter of which of-
ficial notice is taken, shall rule on the
appeal within 4 months after the insti-
tution of the proceeding, pursuant to 16
U.S.C. 620b(c)(3). If the Judicial Officer
decides that no change or modification
of the Judge’s decision is warranted,
the Jdudicial Officer may adopt the
Judge’s decision as the final order in
the proceeding, preserving any right of
the party bringing the appeal to seek
judicial review of such decision in the
proper forum. A final order issued by
the Judicial Officer shall be filed with
the Hearing Clerk. Such order may be
regarded by a party as final for pur-
poses of judicial review.

81.427 Filing; identification of parties
of record; service; and computation
of time.

(a) Filing; number of copies. Except as
otherwise provided in this section, all
documents or papers required or au-
thorized by the rules in this part to be
filed with the Hearing Clerk shall be
filed in duplicate. Any document or
paper required or authorized under the
rules in this part to be filed with the
Hearing Clerk shall, during the course
of an oral hearing, be filed with the
Judge.

(b) Parties of record shall receive a
list from the Hearing Clerk of the
names and addresses of all parties of
record immediately after the close of
the comment period.
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(c) Service; proof of service. (1) Each
party of record is responsible for serv-
ing on every other party and to the
Judge all papers and documents sub-
mitted after the comment period. Serv-
ice shall be made either:

(i) by delivering a copy of the docu-
ment or paper to the individual to be
served or to a member of the partner-
ship to be served, or to the president,
secretary, or other executive officer or
a director of the corporation or asso-
ciation to be served, or to the attorney
of record representing such individual,
partnership, corporation, organization,
or association; or

(ii) by leaving a copy of the docu-
ment or paper at the principal office or
place of business or residence of such
individual, partnership, corporation,
organization, or association, or of the
attorney or agent of record and mail-
ing by regular mail another copy to
such person at such address; or

(iii) by registering or certifying and
mailing a copy of the document or
paper, addressed to such individual,
partnership, corporation, organization,
or association, or to the attorney or
agent of record, at the last known resi-
dence or principal office or place of
business of such person: Provided, That
if the registered or certified document
or paper is returned undelivered be-
cause the addressee refused or failed to
accept delivery, the document or paper
shall be served by remailing it by regu-
lar mail; or

(iv) by mailing the document or
paper by regular mail.

(2) Proof of service hereunder shall be
made by the certificate of the person
who actually made the service: Pro-
vided, that if the service is made by
mail, as outlined in paragraph (b)(3) of
this section, proof of service shall be
made by the return post-office receipt,
in the case of registered or certified
mail, and if that service is made by
regular mail, as outlined in paragraphs
(b)(3) and (b)(4) of this section, proof of
service shall be made by the certificate
of the person who mailed the matter by
regular mail. The certificate and post-
office receipt contemplated herein
shall be filed with the Hearing Clerk,
and made a part of the record of the
proceeding. The Judge and the Hearing
Clerk shall follow the procedures out-
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lined in (c) for service of papers or doc-
uments signed by the Judge and/or the
Hearing Clerk.

(d) Effective date of filing. Any docu-
ment or paper required or authorized
under the rules in this part to be filed
shall be deemed to be filed at the time
when it reaches the Hearing Clerk; or,
if authorized to be filed with another
officer or employee of the Department
it shall be deemed to be filed at the
time when it reaches such officer or
employee.

(e) Computations of time. Saturdays,
Sundays and Federal holidays shall be
included in computing the time al-
lowed for the filing of any document or
paper except as provided in these rules;
Provided, that, when such time expires
on a Saturday, Sunday, or Federal hol-
iday, such period shall be extended to
include the next following business
day.

§1.428 Depositions.

(a) Motion for taking deposition. Upon
the motion of a party to the proceed-
ing, the Judge may, at any time after
the filing of the submission, order the
taking of testimony by deposition. The
Motion shall be in writing, shall be
filed with the Hearing Clerk, and shall
set forth:

(1) The name and address of the pro-
posed deponent;

(2) The name and address of the per-
son (referred to hereafter in this sec-
tion as the ‘‘officer’’) qualified under
the regulations in this part to take
depositions, before whom the proposed
examination is to be made;

(3) The proposed time and place of
the examination; and

(4) The reasons why such deposition
should be taken, which shall be solely
for the purpose of eliciting testimony
which otherwise might not be available
at the time of the hearing, for uses as
provided in paragraph (g) of this sec-
tion.

(b) Judge’s order for taking deposition.
(1) If the Judge finds that testimony
may not be otherwise available at the
hearing, the taking of the deposition
may be ordered. The order shall be
served upon the parties, and shall
state:

(i) The time and place of the exam-
ination;
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