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that ‘‘employee’’ whether before or after be-
coming employed by the borrowing corpora-
tion.

PART 1789—USE OF CONSULTANTS
FUNDED BY BORROWERS

Subpart A—Policy and Procedures With
Respect to Consultant Services Funded
by Borrowers—General

Sec.
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AUTHORITY: 7 U.S.C. 901–950b; Pub. L. 103–
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.).

SOURCE: 61 FR 48606, Sept. 16, 1996, unless
otherwise noted.

Subpart A—Policy and Procedures
With Respect to Consultant
Services Funded by Borrow-
ers—General

§ 1789.150 Purpose.
This part sets forth policies and the

procedures for implementing sub-
section (c) of section 18 of the Rural
Electrification Act of 1936, as amended
(7 U.S.C. 901 et seq.)(RE Act) which au-
thorizes the Rural Utilities Service
(RUS) to use the services of Consult-
ants funded by the Borrowers to facili-
tate timely action on Applications by
Borrowers for financial assistance and
other approvals.

§ 1789.151 Definitions.
As used in this part:

Administrator means the Adminis-
trator of the Rural Utilities Service
(RUS).

Application means a request for finan-
cial assistance under the RE Act or
such other approvals as may be re-
quired of the RUS pursuant to the
terms of outstanding loan or security
instruments or otherwise.

Borrower means any organization
which has an outstanding loan(s) made
or guaranteed by RUS or its prede-
cessor agency, the Rural Electrifica-
tion Administration (REA) under the
RE Act or any organization which has
submitted or submits an Application
before RUS.

Consultant means a person or firm
which has been retained pursuant to
this subpart under a contract to pro-
vide financial, legal, engineering, envi-
ronmental, or other technical advice
and services.

Consultant Contract means a contract
for the performance of consulting serv-
ices for RUS, to be paid using funds
provided by a Borrower, which may be
in the form of a Retainer Contract,
purchase order, or other form as may
be appropriate.

Escrow Account means an account es-
tablished pursuant to § 1789.158.

Escrow Agreement means an agree-
ment, between a Borrower, a Consult-
ant and a Third-party Commercial In-
stitution, meeting the requirements of
§ 1789.167.

Final Invoice means the closing In-
voice prepared for a given Task Order.

Financial Consultant means a Con-
sultant retained pursuant to this part
to provide financial advisory services.

Funding Agreement means an agree-
ment, between a Borrower and a Con-
sultant, providing for the Borrower to
fund the costs of a Task Order and oth-
erwise meeting the requirements of
§ 1789.166.

Indemnification Agreement means an
agreement by a Borrower meeting the
requirements of § 1789.162.

Invoice means an invoice prepared by
a Consultant pursuant to the terms of
a Consultant Contract.

Legal Consultant means any Consult-
ant retained pursuant to this part to
provide legal services to RUS.

Notice of Proposal to Fund means a no-
tice meeting the requirements of
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§ 1789.156 provided to RUS by the Bor-
rower.

Organizational conflict of interest
means that because of other activities
or relationships with other persons, a
person is unable or potentially unable
to render impartial assistance or ad-
vice to the Government, or the person’s
objectivity in performing the contract
work is or might be otherwise im-
paired, or a person has an unfair com-
petitive advantage.

Retainer Contract means a Consultant
Contract providing for a minimum re-
quired payment to a Consultant irre-
spective of whether services are uti-
lized by RUS thereunder.

Task Order means a written request
for consultant services pursuant to the
terms of a Consultant Contract.

Third-party Commercial Institution
means a commercial financial institu-
tion mutually acceptable to the Bor-
rower and the Consultant.

§ 1789.152 Policy.
(a) As provided in this subpart, RUS

may, at its discretion, use the services
of Consultants funded by a Borrower
where such services will facilitate
timely action on an Application by
such Borrower for financial assistance
or other approvals. Such Consultants
may provide financial, legal, engineer-
ing, environmental or other technical
advice and services in connection with
the review of an Application.

(b) With the approval of RUS, a Bor-
rower may fund the cost of consulting
services in connection with the review
by RUS of an Application by such Bor-
rower. Such funding shall be provided
pursuant to the terms of a Funding
Agreement between the Borrower and
the Consultant designated by RUS.

(c) RUS may not, without the con-
sent of the Borrower, require, as a con-
dition of processing any Application
for approval, that the Borrower agree
to pay the costs of a Consultant hired
to provide services to RUS.

(d) The government shall retain sole
discretion in the selection of Consult-
ants to provide services to RUS and the
form of contract utilized. RUS may ei-
ther use the services of one or more
Consultants retained under Retainer
Contracts or the government may elect
to retain a Consultant not otherwise on

retainer. The government shall have
sole discretion to prescribe terms and
conditions of Consultant Contracts.
The Borrower may bring consider-
ations to the attention of the govern-
ment which the Borrower deems perti-
nent to the selection process.

(e) RUS shall retain sole discretion
as to whether to further pursue use of
an outside consultant for the relevant
application in the event the Borrower
does not enter into the agreements ref-
erenced in § 1789.158(c)(3)(iii) within 60
days of the government providing to
the Borrower the information set forth
in § 1789.158(c)(3).

§ 1789.153 Borrower funding.
Borrowers shall use their general

funds for the purposes of funding con-
sultant services hereunder. Borrowers
may not use the proceeds of loans made
or guaranteed under the RE Act for
costs incurred by Borrowers pursuant
to the funding of consultant services
for RUS.

§ 1789.154 Eligible borrowers.
All Borrowers are eligible to fund

consultant services under this part.

§ 1789.155 Approval criteria.
RUS will consider approving the use

of consultant services funded by a Bor-
rower on a case by case basis taking
into account, among other matters, the
following:

(a) Whether such services are re-
quired to facilitate timely action on a
Borrower’s Application. RUS shall de-
termine what represents timely action
with respect to each Application con-
sidering, among other matters, the re-
view period normally required for such
projects by RUS and other lenders and
the consequences to the Borrower of
adjusting the review period.

(b) The availability of staff re-
sources, the priorities of other projects
then before RUS, and the efficiencies
to be realized from the use of consult-
ant services.

(c) Whether it is in the best interest
of RUS to use Borrower-funded Con-
sultants. Certain types of projects,
such as those involving issues of pro-
gram-wide significance, may not be
well suited for the use of Borrower
funded Consultants.
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§ 1789.156 Proposal procedure.
(a) In the event RUS determines that

consideration should be given to the
use of a Borrower-funded consultant in
connection with the review of an Appli-
cation, the RUS Regional Director or
the Director of the Power Supply Divi-
sion, as appropriate, will discuss with
the Borrower the nature of the Appli-
cation and the projected review period
required of RUS. If RUS concludes that
the projected review period will not re-
sult in timely action on the Applica-
tion, and after being so notified in
writing by RUS the Borrower wishes to
fund consultant services to facilitate
RUS review, the Borrower shall submit
to the same Director a funding pro-
posal. The proposal shall set forth the
following:

(1) Identification in the heading or
caption as a Notice of Proposal to Fund
Consulting Services;

(2) Borrower’s REA/RUS designation;
(3) Borrower’s legal name and ad-

dress;
(4) A description of the Application,

critical issues and concerns relating to
the Application, time deadlines, and
the consequences of any delays in RUS
review;

(5) A description of the consulting
service(s) that would facilitate timely
RUS review of the Application; and

(6) Such additional documents and
information as RUS may request.

(b) RUS will review the Notice of
Proposal to Fund and any additional
information RUS deems relevant in de-
termining whether to proceed with pro-
curing Borrower funded Consultants. If
RUS proposes to utilize Legal Consult-
ants, RUS must obtain the concurrence
of the Office of General Counsel (OGC)
of the Department of Agriculture. RUS
will notify the Borrower in writing of
its determination.

§ 1789.157 Consultant contract.
(a) The Federal Acquisition Regula-

tion (FAR), 48 CFR Ch. 1, and the Agri-
culture Acquisition Regulation
(AGAR), 48 CFR Ch. 4, shall apply to all
Consultant Contracts entered into pur-
suant to this part except as provided in
this section.

(1) Contracts for Legal Consultants
shall provide for a technical represent-
ative from OGC.

(2) All Consultant Contracts shall
provide for an escrow account funding
mechanism pursuant to this part and
for the government’s sole discretion in
determining whether payments are to
be made from the Escrow Account to
the Consultant.

(3) All Consultant Contracts shall
provide that payment of all obligations
for work performed thereunder must be
satisfied by amounts available in the
Escrow Account; with the exception of
the annual retainer fee, if any, Con-
sultants shall not be entitled to any
payments from the government.

(b) The provisions of paragraph (a) of
this section shall be given prominent
emphasis in requests for proposals
issued under this part.

§ 1789.158 Implementation.
(a) Upon making a determination to

go forward with Borrower funding for
consulting services, RUS shall initiate
a procurement request for a Consultant
to provide the services. The govern-
ment may either contract with a Con-
sultant on a case by case basis or elect
to use a Consultant pursuant to an out-
standing Retainer Contract. The Bor-
rower will not be informed of the Con-
sultant selected until such time as the
government provides the information
set forth in paragraph (c)(3) of this sec-
tion.

(b) If the government determines to
contract with a Consultant on a case
by case basis, the government shall no-
tify the Borrower of the applicable pro-
cedures.

(c) If the government determines to
contract with a Consultant under an
outstanding Retainer Contract, the fol-
lowing procedures will normally apply:

(1) Pursuant to the terms of the con-
tract, the government will prepare a
draft Task Order requesting consultant
services in connection with the review
of the Borrower’s Application. The
draft Task Order shall set forth for the
Consultant’s review and acceptance, a
description of the services to be pro-
vided and applicable time frames for
the provision of such services.

(2) The government will request that
the Consultant:

(i) Notify the government as to the
acceptability of the form and substance
of the draft Task Order;
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(ii) Notify the government as to its
ability to provide a satisfactory con-
flict of interest certification consistent
with the requirements of the FAR (48
CFR ch. 1); and

(iii) Provide a cost estimate for the
draft Task Order.

(3) When the government is satisfied
with the response(s) received pursuant
to paragraph (c)(2) of this section, the
government shall promptly provide to
the Borrower:

(i) A copy of the draft Task Order
identifying the Consultant;

(ii) The Consultant’s cost estimate
for the draft Task Order; and

(iii) Contract information required to
enable the Borrower to develop a Fund-
ing Agreement, an Escrow Agreement
and an Indemnification Agreement (the
‘‘agreements’’).

(4) The Borrower shall develop and
submit to the government for approval
executed originals of:

(i) The agreements; and
(ii) A certified copy of a resolution of

the board of directors authorizing the
Borrower to enter into the agreements
and to take such other action as is nec-
essary to effect the purposes of the
agreements.

(5) Upon receiving written RUS ap-
proval of the agreements and the form
and substance of the board resolution,
the Borrower shall:

(i) Establish and fund the Escrow Ac-
count; and

(ii) Provide written notice to the gov-
ernment of the Escrow Account num-
ber, the funding thereof, and such
other information as required pursuant
to the agreements.

(6) After the Borrower has funded the
Escrow Account, the government shall
issue Task Order(s) for consultant serv-
ices in accordance with the terms and
conditions of the applicable Retainer
Contract.

§ 1789.159 Contract administration.
The government shall be solely re-

sponsible for the administration of a
Consulting Contract and shall have
complete control over the scope of the
Consultant’s work, the timetable for
performance, the standards to be ap-
plied in determining the acceptability
of deliverables and the approval of pay-
ment of Invoices.

§ 1789.160 Access to information.
The Borrower shall not have rights in

nor right of access to the work product
of the Consultant. All analyses, stud-
ies, opinions, memoranda, and other
documents and information provided
by the Consultant pursuant to a Con-
sulting Contract may be released and
made available to the Borrower only
with the approval of RUS. This section
does not restrict release of information
by RUS pursuant to the Freedom of In-
formation Act (5 U.S.C. 552(a)(2)) or
other legal process.

§ 1789.161 Conflicts of interest.
The standard for determining organi-

zational conflicts of interest shall be as
set forth in the FAR subpart 9.5 (48
CFR part 9, subpart 9.5); however, the
identification of the existence of an or-
ganizational conflict of interest may
be made by either the Administrator or
the cognizant Contracting Officer. In
the event an organizational conflict of
interest is determined to exist, the cog-
nizant Contracting Officer shall take
the actions prescribed at FAR 9.504 (48
CFR 9.504) to attempt to avoid, neu-
tralize or mitigate the conflict. Should
these actions be deemed by the Admin-
istrator and the Contracting Officer to
adequately resolve the conflict, the
contracting action with the offeror/
contractor may proceed. Should the
Administrator or the Contracting Offi-
cer determine that an organizational
conflict of interest still exists such
that contract award or other contract-
ing action cannot be taken (award of
task/delivery order, etc.) the offeror/
contractor shall be so informed by the
Contracting Officer and be provided a
reasonable opportunity to respond in
accordance with FAR 9.504(e) (48 CFR
9.504(e)). After considering the contrac-
tor’s response, if it is found by both the
Administrator and Contracting Officer
to remedy the conflict of interest, the
contracting action may proceed. If the
Administrator and Contracting Officer
determine that the contractor’s re-
sponse does not resolve the conflict of
interest, yet continuing with the con-
tracting action with the offeror/con-
tractor in question is considered in the
best interest of the United States, a
waiver in accordance with FAR 9.503
(48 CFR 9.503) may be executed. This
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waiver shall be submitted under the
Contracting Officer’s signature and ap-
proved by the Administrator. The Ad-
ministrator has been delegated Head of
Contracting Activity authority by the
USDA Senior Procurement Executive
solely for the purpose of waiver ap-
proval.

§ 1789.162 Indemnification agreement.
As a condition of approving Borrower

funding, the government will require
the Borrower to enter into an Indem-
nification Agreement, in form and sub-
stance satisfactory to RUS, providing
that the Borrower will indemnify and
hold harmless the government and any
officers, agents or employees of the
government from any and all liability,
including costs, fees, and settlements
arising out of, or in any way connected
with the payment of the Consultant’s
fee pursuant to the Consultant Con-
tract. The Indemnification Agreement
may recognize, as a condition of liabil-
ity thereunder, the rights of the bor-
rower to prompt notice, to use of coun-
sel of its own choosing, and to partici-
pation in any settlement of a claim
against which indemnification is
sought.

§ 1789.163 Waiver.
RUS may waive any requirement or

procedure of this subpart by determin-
ing that its application in a particular
situation would not be in the govern-
ment’s interest, except that certain
provision that the subject contracts
are subject to the provisions of the
FAR (48 CFR ch. 1) and AGAR (48 CFR
ch. 4).

§§ 1789.164—1789.165 [Reserved]

Subpart B—Escrow Account
Funding and Payments

§ 1789.166 Terms and conditions of
funding agreement.

Funding Agreements between the
Borrower and a Consultant shall be in
form and substance satisfactory to
RUS and provide for, among other mat-
ters, the following:

(a) Specific reference by number to
the applicable Consulting Contract en-
tered into between the government and
the Consultant;

(b) Specific reference by number to
the applicable Task Order (where appli-
cable);

(c) A brief description of the Applica-
tion;

(d) A requirement that Invoices make
specific reference to:

(1) The applicable contract and Task
Order(s); and

(2) The Escrow Account from which
payment is to be made;

(e) A requirement that the Final In-
voice for a Task Order be clearly iden-
tified as such;

(f) A description of the services to be
provided by the Consultant to RUS and
the applicable time frames for the pro-
vision of such services;

(g) Agreement that the Borrower
shall pay for the Consultant services
provided to RUS under the applicable
contract through an Escrow Account
established pursuant to an Escrow
Agreement, the Consultant shall not
provide services to RUS under the ap-
plicable contract unless there are suffi-
cient funds in the Escrow Account to
pay for such services, the Consultant
shall seek compensation for services
provided under the applicable contract
from, and only from, funds made avail-
able through the Escrow Account, and
the Consultant must submit all In-
voices to the government for approval.

(h) A form of Escrow Agreement sat-
isfactory to the Borrower, Consultant
and the designated Third-party Com-
mercial Institution;

(i) A schedule setting forth when and
in what amounts the Borrower shall
fund the Escrow Account;

(j) Acknowledgment by the Consult-
ant of the Indemnification Agreement
provided by the Borrower to the gov-
ernment; and

(k) The Funding Agreement shall not
be effective unless and until approved
in writing by RUS.

§ 1789.167 Terms and conditions of es-
crow agreement.

Escrow Agreements between and
among the Borrower, Consultant and
Third-party Commercial Institution
shall be in form and substance satisfac-
tory to RUS and provide for, among
other matters, the following:

(a) Specific reference by number to
the applicable contract for services;
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(b) Specific reference by number to
the applicable Task Order;

(c) Specific reference by number to
the Escrow Account into which funds
are to be deposited;

(d) Invoices to specifically identify
the applicable contract and Task
Order(s);

(e) Funds to be held in the Escrow
Account by the escrow agent until paid
to the Consultant pursuant to the gov-
ernment’s authorization;

(f) The Escrow Account to be closed
and all remaining funds remitted to
the Borrower after payment of the
Final Invoice, unless otherwise di-
rected by the government;

(g) The government, the Consultant
and the Borrower to have the right to
be informed, in a timely manner and in
such form as they may reasonably re-
quest, as to the status of and activity
in the Escrow Account; and

(h) The Escrow Agreement shall not
be effective unless and until approved
in writing by RUS.

§§ 1789.168—1789.175 [Reserved]

PART 1792—COMPLIANCE WITH
OTHER FEDERAL STATUTES, REGU-
LATIONS, AND EXECUTIVE OR-
DERS

Subparts A and B—[Reserved]

Subpart C—Seismic Safety of Federally
Assisted New Building Construction

Sec.
1792.101 General.
1792.102 Definitions.
1792.103 Design and construction standards

for seismic safety.
1792.104 Seismic safety certifications.

AUTHORITY: 7 U.S.C. 901 et seq.; 42 U.S.C.
7701 et seq.; Pub. L. 103–354, 108 Stat. 3178 (7
U.S.C. 6941 et seq.); E.O. 12699 (3 CFR, 1990
Comp., p. 269).

SOURCE: 58 FR 32437, June 10, 1993, unless
otherwise noted.

Subparts A and B—[Reserved]

Subpart C—Seismic Safety of Fed-
erally Assisted New Building
Construction

§ 1792.101 General.

(a) The Earthquake Hazards Reduc-
tion Act of 1977 (42 U.S.C. 7701 et seq.)
was enacted to reduce risks to life and
property through the establishment
and maintenance of an effective earth-
quake hazards reduction program (the
National Earthquake Hazards Reduc-
tion Program or NEHRP). The Federal
Emergency Management Agency
(FEMA) is designated as the agency
with the primary responsibilities to
plan and coordinate the NEHRP. This
program includes the development and
implementation of feasible design and
construction methods to make struc-
tures earthquake resistant. Executive
Order 12699 of January 5, 1990, Seismic
Safety of Federal and Federally As-
sisted or Regulated New Building Con-
struction (3 CFR, 1990 Comp., p. 269),
requires that measures to assure seis-
mic safety be imposed on federally as-
sisted new building construction.

(b) This subpart identifies acceptable
seismic standards which must be em-
ployed in new building construction
funded by loans, grants, or guarantees
made by the Rural Utilities Service
(RUS) or the Rural Telephone Bank
(RTB) or through lien accommodations
or subordinations approved by RUS or
RTB. This subpart implements and ex-
plains the provisions of the loan con-
tract utilized by the RUS for both elec-
tric and telephone borrowers and by
the RTB for its telephone borrowers re-
quiring construction certifications af-
firming compliance with the standards
set out in § 1792.103 of this subpart.

(c) This subpart applies to both RUS
and RTB borrowers. For the purposes
of RTB borrowers, as used in this sub-
part, RUS means RTB and Adminis-
trator means Governor.

(d) This subpart applies to the recipi-
ents of RUS grants.

(e) This subpart applies to the feder-
ally assisted buildings for which de-
signs are prepared on or after the effec-
tive date hereof.
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§ 1792.102 Definitions.

As used in this subpart, the following
terms have the following meaning:

Administrator—Administrator of RUS
or the Governor of the Rural Telephone
Bank or his or her designee.

Borrower—An entity which borrows
or seeks to borrow money from, or ar-
ranges financing with the assistance of
RUS through guarantees, lien accom-
modations or lien subordinations.

Building—Any structure, fully or par-
tially enclosed, used or intended for
sheltering persons or property.

Federally assisted—The provision of fi-
nancing assistance by RUS through
loans, loan guarantees, grants, and lien
accommodations and subordinations.

Grant recipient—Any entity which re-
ceives a grant from RUS.

Lien accommodation—The consensual
sharing of the government’s (RUS’s)
lien on property or the release of gov-
ernment’s lien on property.

Lien subordination—Agreement that
the government’s (RUS) lien on prop-
erty will rank below the lien of another
entity.

NEHRP—National Earthquake Haz-
ards Reduction Program.

REA means the Rural Electrification
Administration formerly an agency of
the United States Department of Agri-
culture and predecessor agency to RUS
with respect to administering certain
electric and telephone loan programs.

Registered—A person licensed by the
State(s) or Authority(ies) to perform
architectural or engineering services in
the State(s) where construction occurs.

RUS means the Rural Utilities Serv-
ice, an agency of the United States De-
partment of Agriculture established
pursuant to Section 232 of the Federal
Crop Insurance Reform and Depart-
ment of Agriculture Reorganization
Act of 1994 (Pub. L. 103–354, 108 Stat.
3178), successor to REA with respect to
administering certain electric and tele-
phone programs. See 7 CFR 1700.1.

Seismic—To do with or caused by
earthquakes.

Seismic factor— The factor used in de-
sign based on the seismic zone (Z = .4,
.3, .2, etc.) or based on acceleration (Av
or Aa, whichever controls) for the loca-
tion of the building, and given on the
seismic maps in the model codes.

State—Each of the 50 States of the
United States, the District of Colum-
bia, and territories and possessions of
the United States which are authorized
to receive loans, loan guarantees, or
grants from RUS.

[58 FR 32437, June 10, 1993, as amended at 59
FR 66440, Dec. 27, 1994]

§ 1792.103 Design and construction
standards for seismic safety.

(a) Borrowers and grant recipients of
grants must utilize in the design and
construction of federally assisted
buildings, the seismic provisions of the
most recent edition of those standards
and practices that are substantially
equivalent to or exceed the seismic
safety level in the most recent or im-
mediately preceding edition of the
NEHRP Recommended Provisions for
the Development of Seismic Regula-
tion for New Buildings. The NEHRP
Recommended Provisions are updated
triennially.

(b) Each of the following model codes
has been found to provide a level of
seismic safety substantially equivalent
to that provided by the use of the 1988
NEHRP Recommended Provisions and
appropriate for federally assisted new
building construction:

(1) 1991 International Conference of
Building Officials (ICBO) Uniform
Building Code;

(2) 1992 Supplement to the Building
Officials and Code Administration,
International, Inc. (BOCA) National
Building Code; and

(3) 1992 Amendments to the Southern
Building Code Congress (SBCC) Stand-
ard Building Code.

(c) The model codes identified in
§ 1792.103(b) can be obtained from the
following organizations:

(1) ICBO Uniform Building Code. Inter-
national Conference of Building Offi-
cials, Austin Regional Office, 9300
Jollyville Road, suite 101, Austin,
Texas 78759–7455.

(2) BOCA National Building Code.
Building Officials and Code Adminis-
trators International, Inc., 4051 West
Flossmoor Road, Country Club Hills,
Illinois 60478–5795.

(3) SBCC Standard Building Code.
Southern Building Code Congress
International, Inc., 900 Montclair Road,
Birmingham, Alabama 35213–1206.
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(d) The NEHRP Recommended Provi-
sions for the Development of Seismic
Regulations for New Building is avail-
able from the Office of Earthquakes
and Natural Hazards, Federal Emer-
gency Management Agency, 500 C
Street, SW., Washington, DC 20472.

§ 1792.104 Seismic safety certifications.
Borrowers and grant recipients must

with respect to federally assisted build-
ings:

(a) Provide to RUS a written ac-
knowledgement from a registered ar-
chitect or engineer responsible for the
design of such building project stating
that the seismic provisions of one of
the model codes listed in § 1792.103(b) of
this subpart will be used in the design
and construction of the building
project. This written acknowledgement
must include a description of the build-
ing project, estimated costs, approxi-
mate square footage, the seismic factor
for the building location, and the iden-
tification and date of the Model Code
to be used in the seismic design of the
building. The written acknowledge-
ment must be received by RUS prior to
the preparation of preliminary plans
and specifications for the building.

(b) Include on the final plans and
specifications, which are otherwise re-
quired to be submitted to RUS, the
identification and date of the model
code that was used for the seismic de-
sign of the building project and the
seismic factor for the building loca-
tion. The plans and specifications must
be dated, signed, and sealed by the reg-
istered architect or engineer.

(c) Provide to RUS, upon completion
of construction, the written certifi-
cation of the architect or engineer re-
sponsible for the design of the project
that the building project was designed
to meet and that the completed con-
struction meets the seismic require-
ments set forth in the model code iden-
tified in the written acknowledgement
required in paragraph (a) of this sec-
tion. This certification must include
the following information:

(1) Project designation and project
owner’s name;

(2) Name of architectural/engineering
firm;

(3) Name and registration no. (for the
State in which the building project is

located) of the certifying architect or
engineer;

(4) Purpose and location of the facil-
ity;

(5) Seismic factor for the building lo-
cation;

(6) The code identity and the date of
the model code used for the design and
construction of the building project(s);

(7) Total square footage of the build-
ing project;

(8) Total cost of the building project;
and

(9) Estimated cost of the structural
systems affected by the requirements
of this subpart.

(d) The written acknowledgement re-
quired by paragraph (a) of this section,
the plans and specifications referred to
in paragraph (b) of this section, and the
written certification required by para-
graph (c) of this section are to be sub-
mitted to the appropriate Director of
the Regional Electric Division, Power
Supply Division, Regional Telephone
Division, or Rural Development Assist-
ance Staff. When plans and specifica-
tions are not otherwise required to be
submitted to the RUS Washington’s of-
fices, the data required to be included
on the plans and specifications by para-
graph (b) of this section must be sub-
mitted in letter form to the appro-
priate Director prior to the release of
the plans and specifications for con-
struction purposes.

(The information and recordkeeping require-
ments of this section have been approved by
the Office of Management and Budget (OMB)
under the control number 0572-0099.)

PART 1794—ENVIRONMENTAL
POLICIES AND PROCEDURES FOR
ELECTRIC AND TELEPHONE BOR-
ROWERS

Subpart A—General

Sec.
1794.1 Purpose.
1794.2 Actions requiring environmental re-

view.
1794.3 Compliance.
1794.4 Trivial violations.
1794.5 Responsible officials.
1794.6 Metric units.
1794.7 Guidance.

VerDate 12<MAR>98 09:14 Mar 13, 1998 Jkt 179024 PO 00000 Frm 01267 Fmt 8010 Sfmt 8010 Y:\SGML\179024.TXT 179024-3



1272

7 CFR Ch. XVII (1–1–98 Edition)§ 1794.1

Subpart B—Implementation of the National
Environmental Policy Act

1794.10 Apply NEPA early in the planning
process.

1794.11 Consideration of alternatives.
1794.12 Public involvement.
1794.13 Interagency involvement.

Subpart C—Provisions Applicable to EA or
EIS Preparation

1794.20 Interagency coordination.
1794.21 Limitation on actions during the

NEPA process.
1794.22 Tiering.

Subpart D—Classification of Proposals

1794.30 Control.
1794.31 Categorical exclusions (proposals

normally requiring neither an EIS nor an
EA.)

1794.32 Proposals normally requiring an
EIS.

1794.33 Proposals normally requiring an En-
vironmental Assessment without
scoping.

1794.34 Proposals normally requiring an En-
vironmental Assessment with scoping.

1794.35 Work plan proposals.

Subpart E—Procedure for Categorical
Exclusions

1794.40 General.
1794.41 Proposals with no BER.
1794.42 BER proposals.

Subpart F—Procedure for Proposals
Normally Requiring an EIS

1794.50 Normal sequence.
1794.51 Preparation for scoping.
1794.52 Scoping meeting.
1794.53 Borrower’s environmental analysis.
1794.54 EIS.
1794.55 Timing of agency action.

Subpart G—Procedure for Environmental
Assessment Proposals Without Scoping

1794.60 General.
1794.61 Document requirements.
1794.62 Notice of availability.
1794.63 FONSI and notice requirements.
1794.64 Timing of agency action.

Subpart H—Procedure for Environmental
Assessment Proposals With Scoping

1794.70 General.
1794.71 RUS determination.
1794.72 Notice requirements for a FONSI de-

termination.
1794.73 Timing of agency action for FONSI

determination.

Subpart I—Adoption of Environmental
Documents

1794.80 General.
1794.81 Adoption as a final EIS.
1794.82 Adoption as a draft EIS.
1794.83 Adoption of an EA.
1794.84 Adoption of environmental mate-

rials.
1794.85 Timing of agency action.

Subpart J—Supplemental EIS

1794.90 Circulation and notices.
1794.91 Timing of agency action.

APPENDIX A TO PART 1794—PROCEDURE FOR
PROPOSALS WHICH NORMALLY REQUIRE AN
EIS

AUTHORITY: National Environmental Pol-
icy Act of 1969 (NEPA) (42 U.S.C. 4321 et seq.);
Pub. L. 103–354, 108 stat. 3178 (7 U.S.C. 6941 et
seq.); Council on Environmental Quality Reg-
ulations for Implementing the Procedural
Provisions of NEPA (40 CFR parts 1500–1508);
Executive Order (EO) 11988, Floodplain Man-
agement; and EO 11990, Protection of Wet-
lands.

SOURCE: 49 FR 9550, Mar. 13, 1984, unless
otherwise noted.

Subpart A—General

§ 1794.1 Purpose.

This part contains the policies and
procedures of the Rural Utilities Serv-
ice (RUS) for implementing the Na-
tional Environmental Policy Act
(NEPA), as amended (42 U.S.C. 4321 et
seq.); the Council on Environmental
Quality (CEQ) Regulations for Imple-
menting the Procedural Provisions of
NEPA (40 CFR parts 1500–1508); and cer-
tain related statutes, regulations and
orders. Among those statutes, regula-
tions and orders are the National His-
toric Preservation Act of 1966, as
amended (16 U.S.C. 470 et seq.); the Ad-
visory Council on Historic Preserva-
tion regulations on Protection of His-
toric and Cultural Properties (36 CFR
Part 800); the Endangered Species Act
of 1973, as amended (16 U.S.C. 1531 et
seq.); Executive Order (EO) 11514, ‘‘Pro-
tection and Enhancement of Environ-
mental Quality’’; EO 11593, ‘‘Protection
and Enhancement of the Cultural Envi-
ronment’’; EO 11988, ‘‘Floodplain Man-
agement’’; EO 11990, ‘‘Protection of
Wetlands’’; and the Farmland Protec-
tion Policy Act (Pub. L. 97–98).
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§ 1794.2 Actions requiring environ-
mental review.

The provisions of part 1794 apply to
proposed administrative actions by
RUS including, without limitation,
loans, loan guarantees, reclassification
of loan funds, lien accommodations,
and approvals provided pursuant to
loan contracts and security instru-
ments (e.g., approvals of the use of the
general funds).

§ 1794.3 Compliance.
The effective date of provisions con-

tained in part 1794 is the date of publi-
cation of the final rule in the FEDERAL
REGISTER. Any environmental docu-
ment accepted or prepared by RUS
prior to the effective date may be de-
veloped in accordance with the RUS
environmental requirements in effect
at the time the document was accepted
or prepared by RUS.

§ 1794.4 Trivial violations.
It is the intent of this part that a

trivial violation of its provisions will
not give rise to an independent cause of
action.

§ 1794.5 Responsible officials.
The agency contact points for envi-

ronmental matters shall be the Assist-
ant Administrator, Electric or Tele-
phone (as appropriate); Rural Utilities
Service; U.S. Department of Agri-
culture; South Building, Washington,
DC 20250. The Assistant Administra-
tors, Electric and Telephone, are re-
sponsible for determining the proper
definition of proposals and the need for
the preparation and approval of draft
Environmental Impact Statements
(EIS). Final EIS’s will be issued and ap-
proved by the Administrator.

§ 1794.6 Metric units.
It is RUS’s policy to prepare environ-

mental documents using metric units
with British system equivalents in pa-
rentheses. Environmental documents
prepared by or for an RUS borrower
(Borrower) should follow the same for-
mat.

§ 1794.7 Guidance.
For further guidance in the prepara-

tion of notices and environmental doc-

uments RUS has prepared an RUS En-
vironmental Guide. A copy of this RUS
Environmental Guide is available upon
request to the Assistant Adminis-
trator, Electric or Assistant Adminis-
trator, Telephone; Rural Utilities Serv-
ice; U.S. Department of Agriculture,
Washington, DC 20250.

Subpart B—Implementation of the
National Environmental Policy Act
§ 1794.10 Apply NEPA early in the

planning process.
The environmental review process re-

quires early coordination with and in-
volvement of RUS. Borrowers should
consult with RUS at the earliest stages
of planning for any proposal which may
require RUS action. Since planning ef-
forts and environmental evaluation for
power supply facilities, including
power plants, transmission lines, coal
or other fuel development, are inter-
related, these activities should take
place within the same time frame.

§ 1794.11 Consideration of alternatives.
In determining what are reasonable

alternatives, RUS will consider a num-
ber of factors including, but not lim-
ited to, state of the technology, avail-
ability of resources and the time frame
in which the identified need must be
fulfilled.

§ 1794.12 Public involvement.
In carrying out its responsibilities

under NEPA, RUS shall make diligent
efforts to involve the public in the en-
vironmental review process through
the following means:

(a) RUS notices required by part 1794
shall be published in the FEDERAL REG-
ISTER and shall describe the nature, lo-
cation and extent of the proposed ac-
tion and indicate the availability and
location of additional information.

(b) Borrower’s notices, when required
by this part or otherwise required by
RUS, shall consist of both a legal no-
tice and a paid advertisement pub-
lished in a timely manner in a news-
paper or newspapers of general circula-
tion in the counties in which the pro-
posal will take place or such other
places as RUS determines. It shall gen-
erally describe the nature, location and
extent of the Borrower’s proposal and
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indicate the availability and location
of additional information. If both the
paid advertisement and legal notice ap-
pear in the same edition, the advertise-
ment need not be lengthy and can refer
the reader to the legal notice for a
more detailed explanation. The Bor-
rower shall consult with RUS prior to
issuance of Borrower’s notices where
an EIS or Environmental Assessment
(EA) will be prepared.

(c) The Borrower shall submit to
RUS, as soon as practicable after publi-
cation, copies and publication dates of
all Borrower’s legal notices and paid
advertisements published. A copy of all
comments received by the Borrower
(including the Borrower’s position, if
any) concerning environmental aspects
of the proposal shall be provided to
RUS in a timely manner.

(d) Public hearings or meetings may
be held at reasonable times and loca-
tions concerning environmental as-
pects of a proposed action in all cases
where, in the Assistant Administra-
tor’s opinion, the need for hearings or
meetings is indicated in order to de-
velop adequate information on the en-
vironmental implications of the pro-
posed action. The following shall be re-
quired in connection with a meeting or
a hearing:

(1) Where an environmental docu-
ment is the subject of the hearing or
meeting, that document will be made
available to the public at least ten (10)
days in advance.

(2) Any person, organization or gov-
ernment body desiring to make a state-
ment at the hearing or meeting may
make such statement in writing or
orally. Public hearings or meetings
normally will be informal and will gen-
erally be confined to the environ-
mental aspects of the proposal.

(3) RUS notice shall be published at
least thirty (30) days before the hear-
ings or meetings. The Borrower’s no-
tice of the hearings or meetings shall
be published at least ten (10) days but
no more than thirty (30) days before
the hearings or meetings. RUS shall
determine the counties in which the
Borrower’s notice shall be published in
newspapers of general circulation to
assure that persons most likely to be
affected by the proposal will be made
aware of the hearings. The notice shall

present the date, time, location and
purpose of the hearing or meeting. If
an environmental document is the sub-
ject of the hearing or meeting, the no-
tice shall inform the public where it
can be obtained or is available for re-
view.

(e) A list of RUS administrative ac-
tions for which EIS’s and EA’s are
being prepared or contemplated will be
available for public inspection at
RUS’s offices in Washington, DC.

§ 1794.13 Interagency involvement.
In carrying out its responsibilities

under NEPA, RUS shall, to the extent
practicable, coordinate its environ-
mental review and combine its meet-
ings and hearings with those of other
Federal, state and local agencies. The
Borrower shall inform RUS of potential
involvement of other agencies in the
proposal at the earliest practicable
time to facilitate such coordination.

Subpart C—Provisions Applicable
to EA or EIS Preparation

§ 1794.20 Interagency coordination.
(a) Whenever practicable, RUS will

encourage the use of a lead agency in
preparation of an EIS or EA so that a
single document and review process
will cover all Federal agency actions
arising from the proposal or directly
related group of proposals. It is the pol-
icy of RUS to volunteer to act as lead
agency in the preparation of an EA or
EIS when the Borrower so requests,
and when RUS would normally prepare
an EA or EIS for the proposal.

(b) Where RUS acts as a cooperating
agency, RUS shall rely upon the lead
agency’s procedures for implementing
NEPA and CEQ regulations in the prep-
aration and issuance of an EA or EIS,
unless the lead and cooperating agen-
cies agree to a modification of these
procedures.

(1) RUS shall request that the lead
agency indicate that RUS is a cooper-
ating agency in all NEPA related no-
tices published for the proposal. In ad-
dition, RUS shall request that the lead
agency permit RUS to review and com-
ment on the EA or draft and final EIS
prior to issuance.

(2) The Borrower shall inform RUS in
a timely manner of its involvement in
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a proposal where another Federal agen-
cy is preparing an EIS or EA to permit
RUS to adequately fulfill its duties as
a cooperating agency.

(c) Where practicable and in order to
eliminate duplication and delay, RUS
will coordinate its NEPA process with
state and local environmental proce-
dures. Where state or local agencies
control siting of electric transmission
lines or electric generating stations,
RUS shall consult and coordinate with
those state and local agencies in deter-
mining what are the reasonable siting
and route alternatives.

§ 1794.21 Limitations on actions dur-
ing the NEPA process.

In determining which Borrower ac-
tivities related to a proposal requiring
development of an EA or EIS may be
approved prior to completion of the
NEPA process, RUS must determine,
among other matters that:

(a) The activity will not have an ad-
verse environmental impact. For exam-
ple, purchase of water rights, optioning
or transfer of land title, or continued
use of land as historically employed
will not have an adverse environmental
impact. However, site preparation or
construction at or near the proposed
site (e.g., rail spur) or development of a
related facility (e.g., opening a captive
mine) normally will have an adverse
environmental impact.

(b) The expenditure is ‘‘minimal.’’ To
be minimal the expenditure:

(1) Must not exceed the amount of
loss which the borrower could absorb
without jeopardizing the government’s
security interest in the event the pro-
posed project is not approved by the
Administrator, and

(2) Must not compromise the objec-
tivity of RUS’s environmental review.
Notwithstanding other considerations,
expenditures up to 10 percent of the
proposed project cost normally will not
compromise RUS’s objectivity.

§ 1794.22 Tiering.

It is RUS’s policy to tier EIS’s and
EA’s where:

(a) It is practicable, and

(b) There will be a reduction of delay
and paperwork, or where better deci-
sionmaking will be fostered.

[49 FR 9550, Mar. 13, 1984; 49 FR 10083, Mar. 19,
1984]

Subpart D—Classification of
Proposals

§ 1794.30 Control.

For environmental review purposes,
RUS has identified and set forth cat-
egories of Borrower proposals. A Bor-
rower or Borrowers may propose to
participate with other parties in the
ownership of a project where the Bor-
rowers do not have sufficient control
and responsibility to alter the develop-
ment of the project. In such a case the
proposal will be considered a categor-
ical exclusion regardless of the cat-
egory into which the proposal would
otherwise be included. Where the Bor-
rowers propose to cumulatively own 5
percent or less of a project, the pro-
posal will normally be considered a
categorical exclusion. Where the Bor-
rowers propose to cumulatively own
331⁄3 percent or more of a project, the
proposal will be treated in its usual
category. Where the Borrowers propose
to cumulatively own more than 5 per-
cent but less than 331⁄3 percent of a
project, RUS will determine whether
the Borrowers have sufficient control
and responsibility to alter the develop-
ment of the project. Consideration will
be given to such factors as: (a) Whether
construction would be completed re-
gardless of RUS financing assistance;
(b) the stage of project planning and
construction; (c) total Borrower par-
ticipation; (d) participation percentage
of each utility in the project; and (e)
managerial arrangements and contrac-
tual provisions.

§ 1794.31 Categorical exclusions (pro-
posals normally requiring neither
an EIS nor an EA).

(a) Borrower proposals that do not
individually or cumulatively have a
significant effect on the environment
and do not normally involve significant
unresolved conflicts concerning alter-
nate use of available resources, do not
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require an EIS or EA. In order to pro-
vide for extraordinary circumstances,
such proposals may require develop-
ment of a Borrower’s Environmental
Report (BER) or the equivalent.

(b) Certain types of Borrower propos-
als do not require a BER. Proposals of
this type are subject to the require-
ments of § 1794.41. Proposals within this
classification are:

(1) Purchase of land where use will
remain unchanged.

(2) Routine approvals made pursuant
to loan and security documents (e.g.,
contracts for bulk commodities, fuel,
goods and services, capital credit re-
tirements, technical specifications).

(3) Agreements for transmission,
wheeling, interconnection with, power
purchase from, or sale to other utilities
where no associated Borrower con-
struction or financing of construction
is involved.

(4) Additional or substitute financing
assistance for proposals which have
previously received environmental re-
view and approval from RUS, provided
that environmental considerations
have not changed.

(5) Rehabilitation or reconstruction
of roads, railroad tracks, roadbed,
bridges and other transportation facili-
ties within transportation rights-of-
way or generating facility sites where
there is no substantial increase in use.
A description of the rehabilitation or
reconstruction shall be provided to
RUS.

(6) Primary fuel or mineral contracts
where, considering all the facts and cir-
cumstances, the Borrower does not
have effective control over or respon-
sibility to alter the development of the
specific fuel or mineral source (e.g.,
mine).

(7) Changes or additions to existing
substations or switching stations or ex-
ternal changes to buildings or small
structures requiring new physical dis-
turbance or fencing of less than 0.4 hec-
tare (0.99 acre). A description of
changes and additions shall be provided
to RUS.

(8) Internal modifications or equip-
ment additions (e.g., computer facili-
ties, relocating interior walls) to small
structures or buildings.

(9) Internal or minor external
changes to electric generating or fuel

processing facilities and related sup-
port facilities where there is negligible
impact on the outside environment. A
description of the changes shall be pro-
vided to RUS.

(10) Ordinary maintenance or replace-
ment of equipment or small structures
(e.g., line support structures, micro-
wave facilities, valves).

(11) The construction of telephone
and communication lines and cables at
existing power related facilities sites.

(12) Supervisory control and data ac-
quisition systems (SCADA) and energy
management systems involving no new
external construction.

(13) Testing work (e.g., test borings
or cores, water test wells).

(14) Studies and engineering under-
taken to define a proposal or alter-
natives sufficiently so that environ-
mental effects can be assessed.

(15) The construction of electric
power lines within an existing sub-
station, switching station or electric
generating facility site. A description
of the facilities to be constructed shall
be provided to RUS.

(16) Contracts for certain items of
equipment which are part of a proposal
for which RUS is preparing an EA or
EIS, and which meet the limitations on
actions during the NEPA process set
forth in § 1794.21 (e.g., long lead time
items such as turbines or boilers).

(17) Internal RUS administrative ac-
tions (e.g., personnel actions, procure-
ment) and RUS bulletins that do not
concern environmental matters or sub-
stantial facility design, construction or
maintenance practices.

(c) Certain types of Borrower propos-
als normally require Borrower submis-
sion of a BER or its equivalent. Propos-
als of this type are subject to the re-
quirements of § 1794.42. Proposals with-
in this classification are:

(1) The construction of electric power
lines and associated facilities designed
for or capable of operation at a nomi-
nal voltage of either:

(i) Less than 69 kV (low side) or
(ii) Less than 230 kV (low side) if

both:
(A) No more than 40 kilometers (24.85

miles) of power line are involved, and
(B) Substations and switching sta-

tions require new physical disturbance
or fencing of no more than 2 hectares
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(4.94 acres) at any single site nor more
than 4 hectares (9.88 acres) for all sites.

(2) The construction of electric power
lines where less than 5 kilometers (3.11
miles) of line are involved.

(3) The construction of telephone and
communication lines, cables and facili-
ties.

(4) The construction of other small
structures or buildings such as micro-
wave facilities, cooperative head-
quarters, maintenance facilities, etc.,
involving no more than 2 hectares (4.94
acres) of physical disturbance or fenc-
ing.

(5) Participation by a Borrower(s) in
any proposed project where total Bor-
rower financial participation in the un-
derlying project will be five (5) percent
or less.

(6) Purchase of existing facilities or a
portion thereof where use or operation
will remain unchanged and which pres-
ently are in compliance with environ-
mental laws and regulations.

(7) Additional bulk commodity stor-
age (e.g., coal, peat, lignite, limestone,
etc.) within existing generating station
boundaries.

(8) SCADA and energy management
systems which require new external
construction.

(9) Reconductoring or upgrading of
existing telephone or power lines where
either the same or substantially equiv-
alent support structures at the approx-
imate existing support structure loca-
tions are used.

(10) Proposals designed to reduce the
amount of pollutants released into the
environment (e.g., precipitators,
baghouse or scrubber installation, coal
washing plant and equipment) which
have no other environmental impact
outside of the existing facility site.

(11) Changes or additions to existing
substations or switching stations or ex-
ternal changes to buildings or small
structures requiring 0.4 hectare (0.99
acre) or more but no more than 2 hec-
tares (4.94 acres) of new physically dis-
turbed land or fenced property.

(12) Construction of diesel electric
generating facilities of less than 3
megawatts (MW) (nameplate rating) at
an existing generating site. All new as-
sociated facilities and electric power
lines related to the generating proposal
shall be covered in the BER.

(13) Modification of an existing hy-
droelectric project or dam that will
have a total installed capacity of 1.5
MW (nameplate rating) or less and
which will result in no change in the
normal maximum surface area or nor-
mal maximum surface elevation of an
existing impoundment. All new associ-
ated facilities and electric power lines
related to the generating proposal shall
be covered in the BER.

§ 1794.32 Proposals normally requiring
an EIS.

(a) Actions that may significantly af-
fect the quality of the human environ-
ment require preparation of an EIS. An
EIS normally will be required in con-
nection with Borrower proposals for
construction and operation of the fol-
lowing types of facilities:

(1) New electric generating facilities
of 40 MW or more (nameplate rating)
other than diesel generators or com-
bustion turbines. All new associated fa-
cilities and electric power lines related
to the generating proposal shall be cov-
ered in the EIS.

(2) A new mining operation when the
Borrower or Borrowers have effective
control (e.g., dedicated mine or pur-
chase of a substantial portion of the
mining equipment).

(b) Proposals of this type are subject
to the requirements of §§ 1794.50 to
1794.55.

§ 1794.33 Proposals normally requiring
an Environmental Assessment with-
out scoping.

(a) RUS will normally prepare an EA
for all proposals which are neither cat-
egorical exclusions (§ 1794.31) nor are
proposals normally requiring an EIS
(§ 1794.32). For certain actions within
this class, scoping and document proce-
dures set forth in §§ 1794.50 to 1794.53
shall be followed (see § 1794.34). The fol-
lowing are examples of specific Bor-
rower proposals which normally re-
quire an EA without scoping.

(1) Construction of combustion tur-
bine and diesel generating facilities of
less than 40 MW (nameplate rating), ex-
cept for diesel generating facilities of
less than 3 MW (nameplate rating) at
an existing generating site. All new as-
sociated facilities and electric power
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lines related to the subject generating
proposal shall be covered in the EA.

(2) Construction of any other type of
new electric generating facilities of
less than 5 MW (nameplate rating). All
new associated facilities and electric
power lines related to the subject gen-
erating proposal shall be covered in the
EA.

(3) Modification of an existing hydro-
electric project or dam if:

(i) The project or dam will have a
total installed capacity of more than
1.5 MW (nameplate rating); or

(ii) The modification will result in a
change in the normal maximum sur-
face area or normal maximum surface
elevation of an existing impoundment.

All new associated facilities and elec-
tric power lines related to the generat-
ing proposal shall be covered in the EA.

(4) The expansion of a mining or
drilling operation or a new drilling op-
eration.

(5) Purchase of existing facilities or a
portion thereof which are presently in
violation of Federal, state or local en-
vironmental laws or regulations.

(6) The construction of electric power
lines and related facilities designed for
or capable of operation at a nominal
voltage of 230 kV or more (low side) not
covered by § 1794.31 (categorical exclu-
sions) or § 1794.34 (normally requiring
an EA with scoping).

(7) The construction of electric power
lines and related facilities designed for
or capable of operation at a nominal
voltage of 69 kV or more (low side) but
less than 230 kV (low side) where:

(i) More than 40 kilometers (24.85
miles) of power line are involved or

(ii) Substations and switching sta-
tions require new physical disturbance
of fencing of more than 2 hectares (4.94
acres) at any single site or more than
4 hectares (9.88 acres) for all sites.

(8) Proposals designed to reduce the
amount of pollutants released into the
environment which may have other en-
vironmental impacts outside of the ex-
isting facility site.

(9) Issuance of RUS regulations con-
cerning environmental matters or sub-
stantial facility design, construction or
maintenance practices.

(b) Proposals of this type are subject
to the requirements of §§ 1794.60 to
1794.64.

§ 1794.34 Proposals normally requiring
an Environmental Assessment with
scoping.

(a) There are certain actions which
require the use of a scoping procedure
in the development of an EA. After the
scoping process is completed and an ac-
ceptable Environmental Analysis has
been submitted by the Borrower, RUS
will determine whether to prepare an
EIS or finding of no significant impact
(FONSI). The types of proposals falling
within this category are:

(1) The construction of electric power
lines and related facilities designed for
or capable of operation at a nominal
voltage of 230 kV or more (low side)
where:

(i) More than 40 kilometers (24.85
miles) of power line are involved; or

(ii) Substations and switching sta-
tions require new physical disturbance
or fencing involving a total of more
than 2 hectares (4.94 acres) at any sin-
gle site or more than 8 hectares (19.77
acres) for all sites.

(2) Construction of combustion tur-
bines and diesel generators of 40 MW
(nameplate rating) or more; and the
construction of any other type of elec-
tric generating facilities of 5 or more
MW but less than 40 MW (nameplate
rating). All new associated facilities
and electric power lines related to the
subject generating project shall be cov-
ered in any EA or EIS prepared.

(b) Proposals of this type are subject
to the requirements of §§ 1794.70 to
1794.73.

§ 1794.35 Work plan proposals.
Borrowers frequently request financ-

ing assistance for a number of rel-
atively minor unrelated projects all of
which are described in a single ‘‘work
plan.’’ In determining the proper envi-
ronmental classification of construc-
tion projects contained in a work plan,
RUS will consider as a single proposal
all related construction included in the
work plan and any additional construc-
tion related thereto which, although
not included in the work plan, is rea-
sonably foreseeable.
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Subpart E—Procedure for
Categorical Exclusions

§ 1794.40 General.
The following procedure, which ap-

plies to action classified as categorical
exclusions in § 1794.31 hereof, provides
RUS with information necessary to de-
termine if the proposed action meets
the criteria for a categorical exclusion.
Where, because of extraordinary cir-
cumstances, an action may have a sig-
nificant effect on the quality of the
human environment, RUS may require
additional environmental documenta-
tion.

§ 1794.41 Proposals with no BER.
Normally the Borrower shall not sub-

mit a BER for proposals included in
§ 1794.31(b). However, if so noted in
§ 1794.31(b) the Borrower shall submit a
description of the proposal. Such de-
scription shall include, where applica-
ble, a plan for erosion and sedimenta-
tion control. No public notice is re-
quired unless the proposal is located in
and may affect wetlands or floodplains.

§ 1794.42 BER proposals.
For proposals included in § 1794.31(c)

the Borrower normally shall submit a
BER or its equivalent which will assist
RUS in identifying extraordinary cir-
cumstances in which a normally ex-
cluded action may have a significant
environmental effect. No public notice
is required unless the proposal is lo-
cated in and may affect wetlands or
floodplains. RUS shall not permit con-
struction or other activities which
would have an environmental effect
until it has received, reviewed and ac-
cepted an adequate BER.

Subpart F—Procedure for Propos-
als Normally Requiring an EIS

§ 1794.50 Normal sequence.
Appendix A to part 1794 (Procedure

for Proposals which Normally Require
an EIS) describes the normal sequence
of EIS preparation to be employed by
RUS. For proposals normally requiring
an EA with scoping (see § 1794.34), the
NEPA process shall proceed in the
same manner as for proposals normally
requiring an EIS through the point at

which the Environmental Analysis is
submitted (see § 1794.53). After the En-
vironmental Analysis has been submit-
ted, RUS shall make a judgment to
prepare either an EIS or a finding of no
significant impact (FONSI).

§ 1794.51 Preparation for scoping.

(a) RUS has developed a general ap-
proach to the NEPA process, including
scoping, for proposals normally requir-
ing an EIS (§ 1794.32) and for proposals
normally requiring an EA with scoping
(§ 1794.34). Scoping procedures are de-
signed to determine the scope of issues
to be addressed and to identify signifi-
cant issues related to a proposed ac-
tion. RUS may require scoping proce-
dures to be followed for other proposals
where appropriate to achieve the pur-
poses of NEPA.

(b) As soon as practicable, RUS will
publish its notice of intent to prepare
an EIS (see 40 CFR 1508.22). The Bor-
rower shall publish, in a timely man-
ner, a notice similar to RUS’s notice. If
the proposal is one which normally re-
quires an EA with scoping (§ 1794.34),
the notice shall indicate that: (1) RUS
may prepare an EA before or without
necessarily preparing an EIS, and (2)
the decision whether or not to prepare
an EIS will be based on information re-
ceived from the Borrower, Federal,
state and local agencies, organizations
and the general public during the
scoping process, preparation of the En-
vironmental Analysis, and the review
period for a finding of no significant
impact (if originally issued).

(c) As part of the early project plan-
ning the Borrower should consult with
expert and interested Federal, state
and local agencies to inform them of
the proposed project, and to identify
permits and approvals which must be
obtained and administrative proce-
dures which must be followed.

(d) Before any scoping meetings are
held RUS shall require the Borrower to
submit two environmental documents:

(1) Alternative evaluation;
(2) Siting study (for electric genera-

tion or new mines) or Macro-Corridor
study (for electric transmission).

(e) The Borrower is encouraged to
hold additional public information
meetings in the general location of the
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proposed project and any reasonable al-
ternatives when such borrower meet-
ings will make the scoping process
more meaningful. A written summary
of the comments made at such meet-
ings should be submitted to RUS as
soon as practicable after the meetings.

§ 1794.52 Scoping meeting.
(a) Both RUS and the Borrower shall

publish a notice of the public scoping
meeting which shall:

(1) Provide a brief description of the
nature and location of the Borrower’s
recommended alternative (if any) and
reasonable alternatives;

(2) State the intent to hold public
scoping meetings, giving the date,
time, location and purpose of these
meetings;

(3) State where copies of the scoping
documents are available for public re-
view, which shall include the Borrow-
er’s headquarters, RUS offices in Wash-
ington, and other locations as deter-
mined by RUS;

(4) Provide the name and address of
the person to whom questions and com-
ments should be sent;

(5) Set forth a thirty (30) day period
after the scoping meeting(s) to enter
comments into the meeting record.

(b) The RUS notice will be published
at least thirty (30) days prior to the
meeting(s). The Borrower’s notice shall
be published at least ten (10) days, but
not more than thirty (30) days prior to
the meeting(s).

(c) The scoping meeting(s) will nor-
mally be held in the vicinity of the
Borrower’s recommended alternative
and, where appropriate, the reasonable
alternatives or such other places as
RUS determines will best afford an op-
portunity for public involvement. Any
person, organization or government
body desiring to make a statement at
the meeting may make such statement
in writing or orally. A record will be
made of the scoping meeting.

(d) As soon as practicable after the
scoping meetings(s), RUS, as lead agen-
cy, shall determine the significant
issues to be analyzed in depth and iden-
tify and eliminate from detailed study
the issues which are not significant or
which have been covered by prior envi-
ronmental review. RUS will develop a
proposed scope for further environ-

mental study and review. A copy of
this proposed scope will be sent to co-
operating agencies and the Borrower,
which shall be given thirty (30) days to
comment on its adequacy and empha-
sis. After expiration of the thirty (30)
day period RUS will provide formal
guidance to the Borrower concerning
the scope of environmental study to be
performed and information to be gath-
ered.

§ 1794.53 Borrower’s environmental
analysis.

(a) After scoping procedures have
been completed, RUS shall require the
Borrower to develop and submit an En-
vironmental Analysis satisfactory in
form and substance to RUS. The Envi-
ronmental Analysis will be prepared
under the guidance of the RUS staff
and all information set forth therein
shall be subject to independent ver-
ification by RUS.

(b) The Environmental Analysis will
normally provide a basis for prepara-
tion of RUS’s EA or EIS and may be
made an appendix to the RUS docu-
ment. After RUS has reviewed and
found an Environmental Analysis to be
satisfactory, the Borrower will be re-
quired to provide RUS with a sufficient
number of copies of the Environmental
Analysis to satisfy RUS’s distribution
plan.

(c) The Environmental Analysis shall
include a summary of the construction
and operation monitoring and mitiga-
tion measures for the proposed project.
This summary shall appear in the draft
and final EIS. These measures may be
revised as appropriate in response to
comments on the draft and final EIS
and other information. These measures
also shall be incorporated by summary
or reference into RUS’s Record of Deci-
sion.

§ 1794.54 EIS.

(a) After a draft or final EIS has been
prepared, RUS and the Borrower shall
issue a notice of availability for the
document. The notice shall:

(1) Provide a brief description of the
nature and location of the preferred
and reasonable alternatives;

(2) State the availability of a draft or
final EIS for public review;
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(3) State how copies of the EIS can be
obtained and where copies are avail-
able for public review which shall in-
clude the Borrower’s headquarters,
RUS offices in Washington, DC, se-
lected libraries in the area of the pre-
ferred and reasonable alternatives and
such other reasonable places as RUS
shall select;

(4) Provide the name and address of
the person to whom questions and com-
ments should be sent;

(5) Set forth the time period for re-
view and comment. This time period
normally shall be forty-five (45) days
for a draft EIS and thirty (30) days for
a final EIS, measured from the date
that the U.S. Environmental Protec-
tion Agency’s notice or the Borrower’s
notices are first published, whichever
is later.
RUS and the Borrower notices for the
final EIS shall also request persons, or-
ganizations or governmental bodies
which wish to be notified when the
Record of Decision is available to in-
form RUS of such interest.

(b) In addition to circulation required
by 40 CFR 1502.19, draft and final EIS’s
(or summaries thereof, at RUS’s discre-
tion) shall be circulated to the appro-
priate state, regional, and metropoli-
tan clearinghouses.

(c) Where a final EIS does not require
that substantial changes be made in
the draft EIS, RUS may document re-
quired changes through errata sheets,
insertion pages and revised sections to
be incorporated into the draft EIS. In
such cases, RUS will circulate such
changes together with comments on
the draft EIS, responses to comments,
and other appropriate information, as
its final EIS. RUS will not circulate
the draft EIS again, although the draft
EIS will be provided if requested within
thirty (30) days of publication of notice
of availability of the final EIS.

(d) In individual situations, upon mu-
tual agreement between RUS and the
Borrower, the EIS may be prepared by
an independent contractor. If RUS acts
as lead agency, the contractor will be
chosen by RUS. Under this procedure,
the Borrower normally will not be re-
quired to submit an Environmental
Analysis.

[49 FR 9550, Mar. 13, 1984; 49 FR 10083, Mar. 19,
1984]

§ 1794.55 Timing of agency action.
(a) Where an RUS action requires an

EIS, RUS shall prepare a Record of De-
cision. The Record of Decision will not
be prepared, and RUS will not take any
action or execute commitments before
expiration of the thirty (30) day period
starting with either EPA’s notice in
the FEDERAL REGISTER that the final
EIS is available or the Borrower’s no-
tices of availability, whichever is later.

(b) For budgetary purposes some fi-
nancing assistance may be approved
conditionally with a stipulation that
no funds will be advanced until a
Record of Decision has been prepared.

Subpart G—Procedure for Environ-
mental Assessment Proposals
Without Scoping

§ 1794.60 General.
The following procedure applies to

all actions classified as Environmental
Assessment projects in § 1794.33 hereof.
Where appropriate to carry out the
purposes of NEPA, RUS may require,
on a case by case basis, that additional
action be taken in connection with
preparation of an EA. If at any point in
the preparation of an EA, RUS deter-
mines that the action will have a sig-
nificant impact on the environment,
the preparation of an EIS will be re-
quired and the procedures applicable
thereto will be followed.

§ 1794.61 Document requirements.
For those proposals covered by

§ 1794.33, the Borrower shall submit a
BER or its equivalent. The BER may
serve as RUS’s EA if RUS makes an
independent evaluation of the environ-
mental issues and concurs in the BER’s
scope and content. The BER also may
be made an Appendix to RUS’s EA to
provide information on the proposal
and reduce unnecessary paperwork.

§ 1794.62 Notice of availability.
The Borrower shall publish a public

notice of availability of the BER.
(a) The Borrower’s notice shall:
(1) Provide a brief description of the

nature and location of its rec-
ommended and reasonable alternatives;

(2) State the availability of the BER
for public review;
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(3) State how copies of the BER can
be obtained and where copies are avail-
able for public review, which shall in-
clude the Borrower’s headquarters,
RUS offices in Washington, DC, and
other locations as determined by RUS;

(4) Provide the name and address of
the person to whom questions and com-
ments should be sent:

(5) Set forth a thirty (30) day time pe-
riod for review and comment.

(b) The Borrower’s notice shall be
published after RUS has determined
that the BER provides a satisfactory
basis for public comment.

[49 FR 9550, Mar. 13, 1984; 49 FR 10083, Mar. 19,
1984]

§ 1794.63 FONSI and notice require-
ments.

(a) If RUS, after reviewing the EA,
finds that the proposal will not have a
significant effect on the human envi-
ronment, RUS shall prepare a FONSI.
After the FONSI has been made, RUS
shall publish a notice of availability of
the EA and FONSI. The Borrower shall
have published, in a timely manner, a
similar notice.

(b) Both the RUS and Borrower’s no-
tice shall:

(1) Provide a brief description of the
nature and location of the preferred
and reasonable alternatives:

(2) State that an EA and FONSI have
been prepared;

(3) State how copies of the EA and
FONSI can be obtained, and where cop-
ies are available for public review
which shall include the Borrower’s
headquarters, RUS offices in Washing-
ton, and other locations as determined
by RUS;

(4) Provide the name and address of
the person to whom questions and com-
ments should be sent.

(c) RUS shall not permit construc-
tion or other activities which would
have an environmental effect until it
has received, reviewed and accepted an
adequate BER and the public notice re-
quirements in paragraphs (a) and (b) of
this section have been met.

§ 1794.64 Timing of agency action.
RUS may take its final action on

proposals requiring an EA without
scoping (§ 1794.33) at any time after

publication of the RUS and Borrower
notices that a FONSI has been made.

Subpart H—Procedure for Environ-
mental Assessment Proposals
With Scoping

§ 1794.70 General.

For those proposals covered by
§ 1794.34, RUS and the Borrower shall
follow the procedures for scoping and
the requirements for notices and docu-
ments set forth in §§ 1794.50 through
1794.53 of Subpart F, ‘‘Procedure for
Proposals Normally Requiring an EIS.’’

§ 1794.71 RUS determination.

After the scoping process and receipt
of an acceptable Environmental Analy-
sis, RUS shall make a judgment as to
whether or not RUS’s action will be a
major Federal action significantly af-
fecting the quality of the human envi-
ronment. If a significant effect is evi-
dent, RUS shall continue with the pro-
cedures in §§ 1794.54 through 1794.55 of
Subpart F, ‘‘Procedure for Proposals
Normally Requiring an EIS.’’ If a sig-
nificant effect is not evident, RUS
shall develop and prepare an EA and
FONSI.

§ 1794.72 Notice requirements for a
FONSI determination.

If RUS prepares a FONSI for a pro-
posal covered by § 1794.34, RUS and, in a
timely manner, the Borrower shall
publish notices of availability of the
EA and FONSI. The EA and FONSI
shall be made available for public re-
view and comment for at least thirty
(30) days, and the RUS and Borrower
notices shall solicit public comments.
Additional RUS and Borrower notice
requirements are included in § 1794.63.

§ 1794.73 Timing of agency action for
FONSI determination.

RUS may take its final action at any
time after expiration of the thirty (30)
day period measured from the date of
publication of the RUS notice in the
FEDERAL REGISTER. Normally RUS
shall wait thirty (30) days after publi-
cation of the Borrower’s notice before
taking a final action.
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Subpart I—Adoption of
Environmental Documents

§ 1794.80 General.

Where Borrowers participate in
projects for which other agencies have
already prepared an EIS or EA, RUS
will adopt the existing EIS or EA con-
sistent with the provisions of 40 CFR
1506.3.

§ 1794.81 Adoption as a final EIS.

(a) If RUS acted as a cooperating
agency, the lead agency’s EIS may be
adopted as a final EIS without recir-
culation if RUS has reviewed the com-
ments received on the final EIS and
concluded that comments and sugges-
tions have been adequately considered.

(b) If RUS was not a cooperating
agency but determines that another
Federal agency’s EIS is adequate it
will adopt the EIS as its final EIS.

(1) RUS and the Borrower shall pub-
lish a notice stating RUS’s adoption of
the EIS and independent determination
of its adequacy. The notices are gov-
erned by §§1794.12 (general) and
1794.54(a) (EIS).

(2) If the adopted EIS is generally
available, RUS will circulate its writ-
ten finding that the adopted EIS meets
the standards for an adequate EIS. The
adopted EIS shall be made available to
interested parties upon request.

(3) If the adopted EIS is not generally
available, RUS will circulated its writ-
ten finding that the adopted statement
is an adequate EIS, along with either
the adopted EIS or a summary thereof
in accordance with 40 CFR 1502.19. The
adopted EIS shall be circulated in the
same manner as a final EIS (see
§ 1794.54(b)).

§ 1794.82 Adoption as a draft EIS.

Where RUS determines that an exist-
ing Federal EIS requires additional in-
formation to meet the standards for an
adequate statement for a proposed RUS
action, RUS may adopt all or a portion
of the EIS as a part of its draft EIS.
The circulation provisions of § 1794.54(b)
for draft and final EIS’s apply. The
general notice provisions (§ 1794.12) and
notice provisions for EIS’s (§ 1794.54(a))
apply.

§ 1794.83 Adoption of an EA.

RUS may adopt a Federal EIS or EA
or a portion thereof as its EA. RUS
shall make the EA available and assure
that notice is provided in the same
manner as if RUS had prepared the EA.

§ 1794.84 Adoption of environmental
materials.

RUS may adopt environmental docu-
ments or portions thereof prepared by
Federal, state or local agencies or
other parties independently of the re-
quirements of NEPA. RUS may adopt
such materials into its environmental
documents. RUS will circulate the
adopted document as a part of its envi-
ronmental assessment or draft and
final EIS in the same manner as if pre-
pared by RUS.

§ 1794.85 Timing of agency action.

Where RUS has adopted another
agency’s environmental documents,
the timing of the RUS action shall be
subject to the same requirements as if
RUS had prepared the required EA or
EIS.

Subpart J—Supplemental EIS

§ 1794.90 Circulation and notices.

(a) A supplement to a draft or final
EIS shall be prepared, circulated and
given notice by RUS and the Borrower
in the same manner (exclusive of
scoping) as a draft and then final EIS
(see § 1794.54).

(b) Normally RUS and the Borrower
shall have published notices of intent
to prepare a supplement to a final EIS
in those cases where a Record of Deci-
sion has already been issued.

(c) RUS, at its discretion, may issue
an information supplement to a final
EIS where RUS determines that the
purposes of NEPA are furthered by
doing so even though such supplement
is not required by 40 CFR 1502.9(c)(1).
RUS and the Borrower shall publish a
notice of availability. The notice re-
quirements shall be the same as for a
final EIS indicated in § 1794.54(a). The
information supplement shall be cir-
culated in the same manner as a final
EIS (see § 1794.54(b)). RUS shall take no
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final action on any proposed modifica-
tion discussed in the information sup-
plement until thirty (30) days after the
RUS notice of availability is published
or thirty (30) days after the Borrower’s
notice is published, whichever occurs
later.

§ 1794.91 Timing of agency action.

Timing of RUS’s action shall be sub-
ject to the same requirements as apply
to a typical EIS.

Diagram Legend

∫ On-going activity in the EIS process
B, C, D, Discrete events in the Siting Study

and Environmental Analysis path
B1, C1, Discrete events in the Alternative

Evaluation path

As the diagram illustrates, there will be
two separate but interrelated study proc-
esses leading to the preparation of the EIS.
One process B1 through H, will examine al-
ternatives to building a generating (or trans-
mission or new mining) facility. The other
process, B through H will examine a range of
potentially acceptable sites for a generating
(or transmission or new mining) facility.

In order to facilitate long-range planning
and reduce delays, a Borrower may under-
take preliminary evaluations of alternative
means of providing power and begin the

study of a range of potentially acceptable
sites for a generation (or transmission or
new mining) facility before demonstrating a
need for the proposal. However, the obliga-
tion to show a need for the proposal will still
remain before RUS financing assistance can
be obtained.

Equal spacing between points on the dia-
gram is not meant to suggest equal time in-
tervals. Where two letters are the same (ex-
cept for subscripts), generally the two indi-
cated events should occur within the same
time frame. For B̄D̄ and B̄1 D̄1, this is only
true where the Borrower initiates site selec-
tion at a time when there is a specific need
to be filled. For major transmission projects,
events occurring with reference to the
Macro-Corridor Study are analogous to the
generation and mining Siting Study proce-
dures.
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The flow diagram is intended to indicate
the normal sequence of events although
some variance may be acceptable in individ-
ual cases if good cause is demonstrated.
However, in all instances RUS shall assure
that the requirements of the NEPA and CEQ
regulations are fulfilled.

Discrete Events

A: The Borrower presents to RUS the un-
derlying needs which form the basis of its
proposal. RUS undertakes for electric gen-
eration proposals, when necessary, the prep-
aration or update of the power requirements
study (PRS) utilizing RUS procedures. For
electric generation and transmission and
mining proposals, the need for the proposal
shall be presented in the draft and final
EIS’s (or EA, as applicable).

B and B1: The Borrower consults with RUS
on the procedures and general parameters for
the Siting Study and on potential alter-
native ways to meet the need, including
guidance on preparing the Alternative Eval-
uation. Consultation may be initiated even if
a specific need has not been identified.

B̄C̄: Work is performed on the Siting Study
by the Borrower and/or consultant. This in-
cludes ‘‘macroanalysis’’ in which general cri-
teria, literature search and consultation are
used to identify a reasonable range of poten-
tially acceptable sites.

Borrower/consultant contact Soil Con-
servation Service (SCS), U.S. Environmental
Protection Agency (EPA), U.S. Fish and
Wildlife Service (FWS), U.S. Army Corps of
Engineers (COE), Federal land use agencies
and state agencies for early guidance and
input.

As soon as practicable during this period,
RUS publishes its ‘‘Notice of Intent’’ in the
FEDERAL REGISTER and the Borrower pub-
lishes similar information in local news-
papers of general circulation. (See
§ 1794.51(b)).

B1 C1: Borrower does research and con-
sultation, contacts other utilities, etc., to
determine whether there are reasonable al-
ternatives to a new generating (or trans-
mission or mining facility). The Alternative
Evaluation should include discussion, as ap-
propriate, of joint projects, alternate fuels,
alternate energy sources, conservation, etc.
Alternatives eliminated from detailed study
should be identified and reasons given for the
elimination. The Borrower should also indi-
cate which alternatives are reasonably avail-
able to it if its recommended alternative is
not approved.

C and C1: Borrower submits draft of Siting
Study and Alternative Evaluation to RUS
for review. RUS reviews each draft for major
flaws. If such flaws are not present, RUS sub-
mits both the draft Siting Study and Alter-
native Evaluation to potentially involved
Federal and state agencies (including, but

not limited to, all agencies invited to the
field investigation) for review and comment.

D and D1: RUS invites other Federal and
state agencies to make a field investigation
of potentially acceptable siting areas dis-
cussed in the draft Siting Study and critique
the study methodology, and point out poten-
tial problems with these alternative siting
areas. The Borrower at this time presents
site and nonsite specific alternatives in-
cluded in the Siting Study and Alternative
Evaluation to these agencies for their com-
ments. Participating agencies may critique
alternative means of meeting the need and
point out potential problems with alter-
native siting areas. The agencies set up a
strategy for conducting the scoping process
and tentatively identify the lead and cooper-
ating agencies for the EIS.

DE: Federal agencies are given the oppor-
tunity to comment on the potentially ac-
ceptable alternatives to point out fatal
flaws. During this stage the Borrower may
secure land, water or other critical factors
for potentially acceptable sites by option or
other means (subject to the limitations in
§ 1794.21). If RUS’s notice of intent and the
Borrower’s notice did not give the date and
time of the scoping meeting, scoping meet-
ing notices are published now.

E and E1: Scoping meeting(s) is held to re-
ceive input from the public, interested par-
ties, and Federal, state and local officials
and agencies. Among the topics open to dis-
cussion are reasonable alternatives to meet
the need, potentially acceptable sites, par-
ticipation projects or conservation, signifi-
cant issues to be addressed in the EIS, and
the need for the project.

EF: Borrower submits revised Siting Study
(or addenda if appropriate) to RUS for review
after revising it to reflect input from scoping
meeting(s). RUS consults with cooperating
agencies on the scope of the EIS and gives
the Borrower guidance on scope of the Envi-
ronmental Analysis. Borrower prepares the
draft Environmental Analysis which includes
a fatal flaw study of potentially acceptable
sites and a ‘‘microanalysis’’ in which de-
tailed field work is conducted on the Borrow-
er’s recommended site(s). The Borrower con-
tinues consultation with RUS and other in-
terested Federal, state, and local agencies,
and the public, and reflects their comments
in the Environmental Analysis.

D1 F1: Borrower updates and expands, as
necessary, the Alternative Evaluation on the
basis of comments received from Federal,
State and local officials and agencies, input
from participants at the scoping meeting(s),
the general public and new developments
(e.g., negotiations with other electric power
utilities), RUS provides guidance to the Bor-
rower during this period based on cooperat-
ing agency and public input.

F and F1: The Borrower submits draft En-
vironmental Analysis to RUS for review and
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comment. If the draft Environmental Analy-
sis has no readily apparent critical flaws,
RUS distributes copies of the Environmental
Analysis to cooperating agencies for review.
Borrower submits Alternative Evaluation,
which has been updated after the scoping
meeting, and also includes new alternatives,
if any, which have developed. RUS submits
updated Alternative Evaluation to request-
ing cooperating agencies. The Environ-
mental Analysis may incorporate the Alter-
native Evaluation leading to a single review
document.

FG and F1 G1: RUS and cooperating agen-
cies independently evaluate, for accuracy,
scope and content, the information submit-
ted to them. RUS collates responses and rec-
onciles them with the Borrower. RUS may
begin writing the draft EIS at this point.

H and H1: RUS Borrower submits, as appro-
priate, a final revised Environmental Analy-
sis and Alternative Evaluation to RUS.

HJ and H1 J: RUS independently evaluates
the revised documents and verifies the infor-
mation therein before use in the EIS. During
this time, RUS prepares the draft EIS, utiliz-

ing the borrower—supplied data, interagency
expertise, and other information.

J: RUS issues draft EIS for public review
and comment publishing notice of availabil-
ity in the FEDERAL REGISTER.

K: Public comment period ends on draft
EIS. This date may be extended in certain
instances.

KL: RUS (and cooperating agencies, as ap-
propriate) review comments received on
draft EIS and responds, by modifying alter-
natives, developing alternatives not pre-
viously given sufficient consideration,
supplementing, improving or modifying the
analyses, etc. A final EIS or supplemental
draft EIS is prepared, as appropriate, with
cooperating agencies’ assistance.

M: Record of decision is issued. RUS will
take no final action on any loan guarantee,
etc., sooner than 30 days after issuance of the
final Federal EIS.

MN: Implementation of mitigation meas-
ures is checked, as necessary, by RUS and
other Federal, state, and local agencies dur-
ing construction and operation of the
project.
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