
228

SUBCHAPTER E—COMMODITY LABORATORY TESTING
PROGRAMS

PART 90—INTRODUCTION

Subpart A—Scope of Subchapter

Sec.
90.1 General.

Subpart B—Subchapter Definitions

90.2 General terms defined.

Subpart C—Good Laboratory Practices for
Commodity Laboratory Analyses

90.3 General.
90.4–90.100 [Reserved]

Subpart D—Quality Assurance

90.101 General.
90.102 Quality assurance review.
90.103 Maintenance of quality control

records.
90.104–90.200 [Reserved]

AUTHORITY: 7 U.S.C. 1622, 1624.

SOURCE: 58 FR 42414, Aug. 9, 1993, unless
otherwise noted.

Subpart A—Scope of Subchapter
§ 90.1 General.

This subchapter sets forth the func-
tions and responsibilities of the
Science and Technology Division
(S&TD) of the Agricultural Marketing
Service (AMS) relating to:

(a) The performance of comprehen-
sive analytical tests and laboratory de-
terminations of agricultural commod-
ities and processed products.

(b) The conduct of experiments and
collaborative studies to validate new
analytical procedures and improved
methodologies in order to promote
faster, more precise, or safer labora-
tory testing for agricultural commod-
ities and processed products.

(c) The supervised issuance of exter-
nal quality control or proficiency
check samples to laboratories under
the Science and Technology Division’s
direction or performance review in
order to regularly spot check and as-
sess that analytical or test data pro-
duced by each laboratory is reproduc-
ible, precise, and reliable for a specific
test program.

(d) The granting of laboratory pro-
gram accreditation or certification or
approval for specialty testing of agri-
cultural commodities and products.

(e) The licensing of chemists to ana-
lyze cottonseed in order to certify its
quality and grade.

(f) The granting of certification to
non-federal laboratories for testing for
trichinae in horsemeat for export to
the European Community (EC).

(g) The granting of acceptance of
standardized methodology or new pro-
cedures for commodity testing.

(h) The auditing of the facilities,
equipment, quality control procedures,
standard methodologies, and good lab-
oratory practices for a commodity
testing program of a laboratory.

(i) The examination of plants for nov-
elty and distinctiveness in order to
grant certificates of protection for new
varieties of sexually reproduced plants,
and the provision of other fee based
services authorized by the Plant Vari-
ety Protection Act.

(j) The extension or coordination of
research for the determination of a new
chemical analyte or microorganism in
a commodity product or food.

(k) The analysis of imported flue-
cured and burley tobacco for pesticide
residues.

(l) The supervision and implementa-
tion of the State enforcement of the
recordkeeping requirements for private
applicators of restricted-use pesticides
for agricultural production.

[58 FR 42414, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996]

Subpart B—Subchapter Definitions
§ 90.2 General terms defined.

Words used in the regulations in this
subchapter in the singular form will
import the plural, and vice versa, as
the case may demand. As used through-
out the regulations in this subchapter
and unless the context requires other-
wise, the following terms will be con-
strued to mean:

Act. The Agricultural Marketing Act
of 1946 (Title II of the act of Congress
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approved August 14, 1946, 60 Stat. 1087–
1091, as amended; 7 U.S.C. 1621–1627).

Administrator. The Administrator of
the Agricultural Marketing Service, or
any officer or employee of the Service,
to whom authority has been delegated,
or to whom authority may be dele-
gated, to act in his or her stead.

Cooperative agreement. An agreement
between the Agricultural Marketing
Service and another Federal agency or
a State agency, or other agency, orga-
nization or person that defines in the
general terms the basis on which the
parties concerned will cooperate to
serve a mutual interest on an agricul-
tural service project. The responsibil-
ities for AMS and each cooperator are
stated in the document along with the
conditions as applicable.

Department. The United States De-
partment of Agriculture.

Director. The Director of the Science
and Technology Division, or any officer
or employee of the Division to whom
authority has heretofore been dele-
gated, or to whom authority may here-
after be delegated, to act in his or her
stead.

Division. The Science and Technology
Division (S&TD) of the Agricultural
Marketing Service (AMS), which per-
forms analytical testing services,
issues licenses for cottonseed chemists,
conducts quality assurance reviews and
grants accreditation or certification
for commodity testing programs of lab-
oratories.

Laboratories. Division laboratories
performing the analyses described in
this subchapter.

Quality assurance. The assurance that
there is accuracy of analytical data
using proficiency check sample or
analyte recovery techniques. In addi-
tion, the certainty that there is strict
adherence by the analysts in following
the quality control details in the rec-
ommended or official methods for re-
agents, laboratory apparatus and pro-
cedures. The overall objective of qual-
ity assurance, as a comprehensive pro-
gram, is to ensure that all analytical
data produced by the laboratory meets
certain quality criteria and that all
data produced is reproducible, precise,
and accurate.

Quality control. The system of close
examination of the critical details of

an analytical procedure in order to
have the proper equipment parameters,
techniques, supplies and reagents to
achieve a predetermined level of qual-
ity data, with the performance of a
particular laboratory analysis.

Secretary. The Secretary of Agri-
culture of the United States, or any of-
ficer or employee of the Department to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in his or
her stead.

Service. The Agricultural Marketing
Service of the United States Depart-
ment of Agriculture.

[58 FR 42414, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996]

Subpart C—Good Laboratory
Practices for Commodity Lab-
oratory Analyses

§ 90.3 General.

Laboratory service programs of lab-
oratories certified and approved by the
Science and Technology Division shall
have good laboratory practice (GLP)
requirements that are generalized in
this subpart.

[58 FR 42414, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996]

§§ 90.4–90.100 [Reserved]

Subpart D—Quality Assurance

§ 90.101 General.

Laboratory service programs of lab-
oratories certified and approved by the
Science and Technology Division shall
have quality assurance requirements
that are generalized in this subpart.

[58 FR 42414, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996]

§ 90.102 Quality assurance review.

(a) Each laboratory performing tests
and analysis under this subchapter will
be subject to a quality assurance pro-
gram evaluation at least annually, and
more often if deemed necessary by the
Director. Such evaluation will include:

(1) A review of the adequacy of qual-
ity control measures taken by the lab-
oratory for the standardized method of
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analysis for a commodity and its relat-
ed products;

(2) A review of the laboratory meth-
odologies and procedures;

(3) A review of records for the cali-
bration and maintenance of equipment;

(4) A review of records documenting
sample handling;

(5) The evidence of quality control
records;

(6) The evidence of correct reporting
and determination of analytical data.

(b) A laboratory will receive a qual-
ity assurance report following the re-
view. This evaluation will address any
necessary improvements to the labora-
tory program(s) being examined.

§ 90.103 Maintenance of quality con-
trol records.

Quality control records pertaining,
but not limited to the following areas,
shall be retained by the laboratory for
at least the 3 most recent years:

(a) Prepared solution standardiza-
tions;

(b) Recovery studies by known
analyte additions;

(c) The purity checks of reagents and
test materials;

(d) Apparatus and equipment calibra-
tions;

(e) The quality examination and test-
ing of materials;

(f) The mandatory participation in
proficiency check sample testing or
collaborative studies;

(g) Daily critical parameter checks of
equipment, such as temperature read-
ings;

(h) The equivalency tests of new pro-
cedures with standard methodologies.

§§ 90.104–90.200 [Reserved]

PART 91—SERVICES AND GENERAL
INFORMATION

Subpart A—Administration

Sec.
91.1 General.
91.2 Definitions.
91.3 Authority.

Subpart B—General Services

91.4 Kinds of services.
91.5 Where services are offered.
91.6 Availability of services.

Subpart C—Application for Services

91.7 Nondiscrimination.
91.8 Who may apply.
91.9 How to make an application.
91.10 Information required in connection

with an application.
91.11 Filing of an application.
91.12 Record of filing time and laboratory

tests.
91.13 When an application may be rejected.
91.14 When an application may be with-

drawn.

Subpart D—Laboratory Service

91.15 Basis of a laboratory service.
91.16 Order of a laboratory service.
91.17 Postponing a laboratory service.
91.18 Financial interest of a scientist.

Subpart E—Samples

91.19 General requirements of suitable sam-
ples.

91.20 Shipping.
91.21 Protecting samples.
91.22 Disposition of analyzed sample.

Subpart F—Method Manuals

91.23 Analytical methods.

Subpart G—Reporting

91.24 Reports of test results.
91.25 Certificate requirements.
91.26 Issuance of certificates.
91.27 Corrections to certificates prior to

issuance.
91.28 Issuance of corrected certificates or

amendments for analysis reports.
91.29 Issuance of duplicate certificates or

reissuance of an analysis report.
91.30 Maintenance and retention of copies of

certificates or analysis reports.

Subpart H—Appeal of Laboratory Services

91.31 When an appeal of a laboratory service
may be requested.

91.32 Where to file for an appeal of a labora-
tory service and information required.

91.33 When an application for an appeal of a
laboratory service may be withdrawn.

91.34 When an appeal of a laboratory service
may be refused.

91.35 Who shall perform an appealed labora-
tory service.

91.36 Appeal laboratory certificate.

Subpart I—Fees and Charges

91.37 Fees for laboratory testing, analysis,
and other services.

91.38 Additional fees for appeal of analysis.
91.39 Special request fees for overtime and

legal holiday service.
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91.40 Fees for courier service and facsimile
of the analysis report.

91.41 Charges for demonstrations and
courses of instruction.

91.42 Billing.
91.43 Payment of fees and charges.
91.44 Charges on overdue accounts and

issuance of delinquency notices.
91.45 Charges for laboratory services on a

contract basis.

AUTHORITY: 7 U.S.C. 1622, 1624.

SOURCE: 58 FR 42415, Aug. 9, 1993, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 91 appear at 61 FR 51350, Oct. 2 1996.

Subpart A—Administration

§ 91.1 General.

This part consolidates the procedural
and administrative rules of the Science
and Technology Division of the Agri-
cultural Marketing Service for con-
ducting the analytical testing and lab-
oratory audits with quality assurance
reviews. It also contains the fees,
charges and laboratories applicable to
such services.

§ 91.2 Definitions.

Words used in the regulations in this
part in the singular form will import
the plural, and vice versa, as the case
may demand. As used throughout the
regulations in this part, unless the con-
text requires otherwise, the following
terms will be construed to mean:

Analyses. Microbiological, chemical,
or physical tests performed on a com-
modity.

Applicant. Any person who requests
services provided by the Division.

Legal holidays. Those days designated
as legal public holidays specified by
Congress in paragraph (a) of section
6103, title 5 of the United States Code
and any other day declared to be a hol-
iday by Federal Statute or Executive
Order. Under section 6103 and Execu-
tive Order 10357, as amended, if the
specified legal public holiday falls on a
Saturday, the preceding Friday shall
be considered the holiday, or if the
specified legal holiday falls on a Sun-
day, the following Monday shall be
considered to be the holiday.

§ 91.3 Authority.

The Division Director is charged with
the administration of this subchapter.

Subpart B—General Services

§ 91.4 Kinds of services.

(a) Analytical tests. Analytical labora-
tory testing services under the regula-
tions consist of microbiological, chemi-
cal, and certain other analyses, re-
quested by the applicant and performed
on tobacco, seed, dairy, egg, fruit and
vegetable, meat and poultry, and relat-
ed processed products. Analyses are
performed to determine if products
meet Federal specifications or speci-
fications defined in purchase contracts
and cooperative agreements. Analyses
are also performed on egg products as
part of the mandatory Egg Products
Inspection Program.

(b) Examination and licensure. The Di-
vision administers examinations and
issues licenses to chemists to certify
the grade of cottonseed.

(c) Quality assurance reviews. The Di-
vision performs on-site laboratory
quality assurance reviews (both re-
quired and voluntary) to ensure that
appropriate technical methods, equip-
ment maintenance, and quality control
procedures are being observed.

(d) Consultation. Technical advice,
statistical science consultation, and
quality assurance program assistance
are provided by the Division for domes-
tic and foreign laboratories.

§ 91.5 Where services are offered.

(a) Services are offered to applicants
at the Science and Technology Division
laboratories and facilities as listed
below.

(1) Science and Technology Division re-
gional laboratories. A variety of tests
and laboratory analyses are available
in two regional multi-disciplinary
Science and Technology Division
(S&TD) laboratories, and are located as
follows:

(i) USDA, AMS, S&TD, Midwestern
Laboratory, 3570 North Avondale Av-
enue, Chicago, IL 60618.

(ii) USDA, AMS, S&TD, Eastern Lab-
oratory, 2311–B Aberdeen Boulevard,
Gastonia, NC 28054.
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(2) Science and Technology Division
aflatoxin laboratories. The specialty lab-
oratories performing aflatoxin testing
on peanuts, peanut products, tree nuts
and other commodities are located as
follows:
(i) USDA, AMS, S&TD, 1557 Reeves

Street, Mail: P.O. Box 1368, Dothan,
AL 36302.

(ii) USDA, AMS, S&TD, c/o Golden
Peanut Company, 200 West Washing-
ton Street, Mail: P.O. Box 488,
Ashburn, GA 31714.

(iii) USDA, AMS, S&TD, 1211 Schley
Avenue, Albany, GA 31707.

(iv) USDA, AMS, S&TD, c/o Golden
Peanut Company, 301 West Pearl
Street, Mail: P.O. Box 279, Aulander,
NC 27805.

(v) USDA, AMS, S&TD, 610 North Main
Street, Blakely, GA 31723.

(vi) USDA, AMS, S&TD, 107 South
Fourth Street, Madill, OK 73446.

(vii) USDA, AMS, S&TD, c/o Steven In-
dustries, Cargill, Inc., 715 North Main
Street, Mail: P.O. Box 272, Dawson,
GA 31742.

(viii) USDA, AMS, S&TD, 308 Culloden
Street, Mail: P.O. Box 1130, Suffolk,
VA 23434.
(3) Citrus laboratory. The Science and

Technology Division Citrus Laboratory
specializes in testing citrus juices and
other citrus products and is located as
follows: Science and Technology Divi-
sion Citrus Laboratory, 98 Third
Street, SW, Winter Haven, FL 33880.

(4) Divisional laboratories. Laboratory
services are available in all areas cov-
ered by cooperative agreements provid-
ing for this laboratory work and en-
tered on behalf of the Department with
cooperating Federal or State labora-
tory agencies pursuant to authority
contained in Act(s) of Congress. Also,
services may be provided in other areas
not covered by a cooperative agree-
ment if the Administrator determines
that it is possible to provide laboratory
services.

(5) Other alternative laboratories. Lab-
oratory analyses may be conducted at
alternative Science and Technology Di-
vision laboratories and can be reached
from any commodity market in which
a laboratory facility is located to the
extent laboratory personnel is avail-
able.

(6) The Plant Variety Protection (PVP)
Office. The PVP office and plant exam-
ination facility of the Science and
Technology Division issues certificates
of protection to developers of novel va-
rieties of plants which reproduce sexu-
ally and is located as follows: USDA,
AMS, Science and Technology Divi-
sion, Plant Variety Protection Office,
Room 500 National Agricultural Li-
brary Building, Beltsville, MD 20705.

(7) Science and Technology Division
headquarters offices. The examination,
licensure, quality assurance reviews,
and consultation services are provided
by headquarters staff located in Wash-
ington, DC.

(8) Statistical Branch offices. Statis-
tical Science services are provided by
Science and Technology Division
(S&TD) offices located as follows:

(i) USDA, AMS, Science and Tech-
nology Division, Statistical Branch,
Kansas City Technical Center, 10383
No. Executive Hills Blvd., Kansas
City, MO 64153.

(ii) USDA, AMS, S&TD, Statistical
Branch, 0611 So. Agriculture Bldg.,
14th & Independence Avenue, SW.,
Washington, DC 20250.

(9) Residue Branch offices. Services af-
forded by the Recordkeeping Program
for restricted use pesticides by cer-
tified applicators and services afforded
by the Pesticide Data Program are pro-
vided by offices located as follows:

(i) USDA, AMS, Science and Tech-
nology Division, 8700 Centreville Rd.,
suite 200, Manassas, VA 22110.

(ii) USDA, AMS, Science and Tech-
nology Division, Office of Director,
3507 So. Agriculture Bldg., 14th &
Independence Avenue, SW., Washing-
ton, DC 20250.

(b) The addresses of the various lab-
oratories and offices appear in the per-
tinent parts of this subchapter. A pro-
spective applicant may obtain a cur-
rent listing of addresses and telephone
numbers of Science and Technology Di-
vision laboratories, offices, and facili-
ties by addressing an inquiry to the Di-
rector, Science and Technology Divi-
sion, Agricultural Marketing Service,
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United States Department of Agri-
culture (USDA), P.O. Box 96456, Wash-
ington, DC 20090–6456.

[58 FR 42415, Aug. 9, 1993, as amended at 59
FR 24321, May 10, 1994; 59 FR 50121, Sept. 30,
1994; 61 FR 51350, Oct. 2, 1996]

§ 91.6 Availability of services.

(a) Services may be furnished when-
ever a Science and Technology Divi-
sion staff is available and the facilities
and conditions are satisfactory for the
conduct of such service.

(b) Laboratories may provide limited
service on Saturdays and Sundays at a
premium fee. Weekend service may be
obtained by contacting the laboratory
director or supervisor.

(c) Holiday and overtime laboratory
service may be obtained with a mini-
mum 24 hour advance notice, at a pre-
mium fee, by any prospective applicant
through the laboratory director or su-
pervisor.

Subpart C—Application for
Services

§ 91.7 Nondiscrimination.

All services under these regulations
are provided to applicants without dis-
crimination as to race, color, handi-
capped or disabled condition, religion,
sex, age, or national origin.

§ 91.8 Who may apply.

An application for service may be
made by any individual or interested
party including, but not limited to, the
United States and any instrumentality
or agency thereof, any State, county,
municipality, or common carrier, and
any authorized agent on behalf of the
foregoing.

§ 91.9 How to make an application.

(a) Voluntary. An application for
analysis and testing may be made by
contacting the director or supervisor of
the Science and Technology Division
laboratory where the service is pro-
vided, or by contacting either the Lab-
oratory Operations Coordination
branch chief, or the Technical Services
branch chief at Science and Tech-
nology Division Headquarters, Wash-
ington, DC. A list of the Science and

Technology Division laboratories is in-
cluded in § 91.5.

(b) Mandatory. In the case of manda-
tory analyses, such as those required
to be performed on eggs and egg prod-
ucts, application for services may be
submitted to the office or division
which administers the program, or by
contacting an inspector who is in-
volved with the program.

§ 91.10 Information required in con-
nection with an application.

(a) An application for laboratory
service shall be made in the English
language and may be made orally (in
person or by telephone), in writing, or
by facsimile. If an application for lab-
oratory service is made orally, written
confirmation may be required by the
laboratory involved.

(b) In connection with each applica-
tion for a laboratory service, informa-
tion that may be necessary to perform
analyses on the processed product(s)
shall also be furnished. The informa-
tion shall include, but is not limited
to, the name of the product, name and
address of the packer or plant where
such product was packed, the location
of the product, its lot or load number,
codes or other identification marks,
the number of containers, the type and
size of the containers, the analytical
test requested, and the size of the sam-
ple. In addition, information regarding
analysis of the lot by any federal agen-
cy previous to the application and the
purpose of the desired laboratory serv-
ice may be requested.

§ 91.11 Filing of an application.

An application for a laboratory serv-
ice shall be regarded as filed only when
made in accordance with the regula-
tions in this part.

§ 91.12 Record of filing time and lab-
oratory tests.

A record showing the date of receipt
for each application for a laboratory
service or an appeal of a laboratory
service shall be maintained. In addi-
tion, the requested laboratory analyses
shall be recorded at the time of sample
receipt.
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§ 91.13 When an application may be re-
jected.

(a) An application for a laboratory
service may be rejected by the Admin-
istrator when deemed appropriate as
follows:

(1) For non-compliance by the appli-
cant with the regulations in this part,

(2) For non-payment of previous lab-
oratory services rendered,

(3) When the sample is not properly
identified by a code or other marks,

(4) When the samples are received in
an unsatisfactory condition and are re-
jected for analysis,

(5) When there is evidence or knowl-
edge of tampering with the sample,

(6) When it appears that to perform
the analytical testing or laboratory
service specified in this part would not
be to the best interests of the public
welfare or of the Government, or

(7) When it appears to the Adminis-
trator that prior commitments of the
Department necessitate rejection of
the application.

(b) Each such applicant shall be
promptly notified by registered mail of
the reasons for the rejection.

(c) A written petition for reconsider-
ation of such rejection may be filed by
the applicant with the Administrator if
postmarked or delivered within 10 days
after the receipt of notice of the rejec-
tion. Such petition shall state specifi-
cally the errors alleged to have been
made by the Administrator in rejecting
the application. Within 20 days follow-
ing the receipt of such a petition for re-
consideration, the Administrator shall
approve the application or notify the
applicant by registered mail of the rea-
sons for the rejection thereof.

§ 91.14 When an application may be
withdrawn.

An application for a laboratory serv-
ice may be withdrawn by the applicant
at any time before the analytical test-
ing is performed; Provided, That, the
applicant shall pay, at the hourly rate
prescribed in § 91.37, for the time in-
curred by the scientist or laboratory
technician, in connection with such ap-
plication and any travel expenses, tele-
phone, facsimile, mailing, telegraph or
other expenses, which have been in-
curred by the laboratory servicing of-

fice, in connection with such applica-
tion.

Subpart D—Laboratory Service

§ 91.15 Basis of a laboratory service.

Analytical testing and laboratory de-
termination for analyte or quality con-
stituent shall be based upon the appro-
priate standards promulgated by the
U.S. Department of Agriculture, appli-
cable standards prescribed by the laws
of the State where the particular prod-
uct was produced, specifications of any
governmental agency, written buyer
and seller contract specifications, or
any written specifications by an appli-
cant which is approved by the Adminis-
trator; Provided, That, if such product
is regulated pursuant to the Agricul-
tural Marketing Agreement Act of 1937,
as amended (7 U.S.C. 601 et seq.), or the
comparable laws of any State, such
testing and determination shall be on
the basis of the standards, if any, pre-
scribed in, or pursuant to, the market-
ing order and/or agreement effective
thereunder.

§ 91.16 Order of a laboratory service.

Laboratory service shall be per-
formed, insofar as possible, in the order
in which applications are made except
that precedence may be given to any
such applications which are made by
the United States (including, but not
being limited to, any instrumentality
or agency thereof) and to any applica-
tion for an appeal inspection.

§ 91.17 Postponing a laboratory serv-
ice.

If the scientist determines that it is
not possible to accurately analyze or
make a laboratory determination of a
sample immediately after receipt be-
cause standard materials, laboratory
equipment and supplies need replace-
ment, or for any other substantial rea-
son, the scientist may postpone labora-
tory service for such period as may be
necessary.

§ 91.18 Financial interest of a scientist.

No scientist shall perform a labora-
tory analysis on any product in which
he is directly or indirectly financially
interested.
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Subpart E—Samples

§ 91.19 General requirements of suit-
able samples.

(a) Samples must be representative
of the product tested and provided in
sufficient quantity for the analyses re-
quested.

(b) Each sample must be identified
with the following information:

(1) Product type (specific descrip-
tion);

(2) Lot number or production date;
(3) Analyses desired;
(4) Date/time collected;
(5) Storage conditions prior to ship-

ping;
(6) Name of applicant;
(7) Name of sampler;
(8) Any other information which is

required by the specific program under
which analysis or test is performed.

§ 91.20 Shipping.

(a) Samples must be submitted to the
laboratory in a condition (including
temperature) that does not com-
promise the quality and validity of an-
alytical results.

(b) All samples must be submitted in
sealed, leakproof containers.

(c) Containers for perishable refrig-
erated samples should contain ice or
ice packs to maintain temperatures of
0° to 5 °C, unless a different tempera-
ture is required for the sample to be
tested.

(d) Containers for frozen samples
should contain dry ice or other effec-
tive methods of maintaining samples
in a frozen state.

(e) The applicant is responsible for
providing shipping containers and pay-
ing shipping costs for fee basis tests.

(f) A courier charge may apply for
the shipment of some samples.

§ 91.21 Protecting samples.

Laboratory personnel shall protect
each sample from manipulation, sub-
stitution, and improper or careless
handling which would deprive the sam-
ple of its representative character from
the time of receipt in the laboratory
until the analysis is completed and the
sample has been discarded.

§ 91.22 Disposition of analyzed sample.

(a) Excess samples not used in analy-
ses will be placed in proper storage for
a maximum period of 30 days after re-
porting results of tests.

(b) Any sample of a processed com-
modity that has been used for a labora-
tory service may be returned to the ap-
plicant at his or her request and ex-
pense; otherwise, it shall be destroyed
or disposed of to a charitable institu-
tion.

Subpart F—Method Manuals

§ 91.23 Analytical methods.

Most analyses are performed accord-
ing to approved procedures described in
manuals of standardized methodology.
These standardized methods are the
specific methods used. Alternatively,
equivalent methods prescribed in coop-
erative agreements are used. The
manuals of standard methods most
often used by the Science and Tech-
nology Division laboratories are listed
as follows:

(a) Edwards, P.R. and W.H. Ewing,
Edwards and Ewing’s Identification of
Enterobacteriaceae, Elsevier Science
Publishing Co., Inc., 52 Vanderbilt Ave-
nue, New York, NY 10017.

(b) Manual of Analytical Methods for
the Analysis of Pesticide Residues in
Human and Environmental Samples,
U.S. Environmental Protection Agency
(EPA), Environmental Toxicology Di-
vision, Health Effects Research Lab-
oratory (HERL), Alexander Drive and
Highway 54, Mail Drop 51, Research
Triangle Park, NC 27711.

(c) Official Analytical Methods of the
American Spice Trade Association
(ASTA), American Spice Trade Asso-
ciation, 580 Sylvan Avenue, P.O. Box
1267, Englewood Cliffs, NJ 07632.

(d) Approved Methods of the Amer-
ican Association of Cereal Chemists,
American Association of Cereal Chem-
ists, 3340 Pilot Knob Road, St. Paul,
MN 55121–2097.

(e) Official Methods and Rec-
ommended Practices of the American
Oil Chemists’ Society (AOCS), Amer-
ican Oil Chemists’ Society, 1608
Broadmoor Drive, P.O. Box 3489, Cham-
paign, IL 61826–3489.
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(f) Official Methods of Analysis of
AOAC INTERNATIONAL, Suite 500, 481
North Frederick Avenue, Gaithersburg,
MD 20877–2417.

(g) Standard Analytical Methods of
the Member Companies of Corn Indus-
tries Research Foundation, Corn Refin-
ers Association (CRA), suite 1120, 1100
Connecticut Avenue, NW, Washington,
DC 20036.

(h) Standard Methods for the Exam-
ination of Dairy Products, American
Public Health Association, 1015 Eight-
eenth Street, NW, Washington, DC
20036.

(i) Standard Methods for the Exam-
ination of Water and Wastewater,
American Public Health Association
(APHA), the American Water Works
Association and the Water Pollution
Control Federation, APHA, 1015 Eight-
eenth Street, NW, Washington, DC
20036.

(j) U.S. Army Individual Protection
Directorate’s Military Specifications,
approved analytical test methods noted
therein, U.S. Army Natick Research,
Development and Engineering Center,
Kansas Street, Natick, MA 01760–5017.

(k) U.S. Food and Drug Administra-
tion Bacteriological Analytical Manual
(BAM), Association of Official Analyt-
ical Chemists, suite 400, 2200 Wilson
Boulevard, Arlington, VA 22201–3301.

(l) U.S. Food and Drug Administra-
tion Pesticide Analytical Manuals
(PAM), Volumes I and II, Food and
Drug Administration, U.S. Department
of Health and Human Services, 200 C
Street, SW, Washington, DC 20204
(available from National Technical In-
formation Service, 5285 Port Royal
Road, Springfield, VA 22161).

[58 FR 42415, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996]

Subpart G—Reporting
§ 91.24 Reports of test results.

(a) Results of analyses are provided,
in writing, by facsimile or other elec-
tronic means to the applicant.

(b) Applicants may call the appro-
priate Science and Technology Divi-
sion laboratory for interim or final re-
sults prior to issuance of the formal re-
port. The advance results may be
telegraphed, telephoned, or sent by fac-
simile to the applicant. Any additional

expense for advance information shall
be borne by the requesting party.

(c) A letter report in lieu of a certifi-
cate of analysis may be issued by a lab-
oratory representative when such ac-
tion appears to be more suitable than a
certificate; Provided, That, issuance of
such report is approved by the Division
Director.

§ 91.25 Certificate requirements.

Certificates of analysis and other
memoranda concerning laboratory
service and the reporting of results
should have the following require-
ments:

(a) Certificates of analysis shall be on
standard printed forms approved by the
Division Director;

(b) Shall be printed in English;
(c) Shall have results typewritten,

computer generated, or handwritten in
ink and shall be clearly legible;

(d) Shall show the results of labora-
tory tests in a uniform, accurate, and
concise manner with abbreviations
identified on the form;

(e) Shall show the information re-
quired by §§ 91.25–91.29; and

(f) Show only such other information
and statements of fact as are provided
in the instructions authorized by the
Division Director.

§ 91.26 Issuance of certificates.

(a) The person signing and issuing
the certificate of analysis shall be one
of the following:

(1) The scientist who performed the
analysis;

(2) Another technician of the labora-
tory facility, who has been given power
of attorney by the scientist who per-
formed the analytical testing and been
authorized by the Division Director to
affix the scientist’s signature to a cer-
tificate. The power of attorney shall be
on file with the employing office or
laboratory of the Division;

(3) A person designated as the ‘‘lab-
oratory director in charge,’’ when the
certificate represents composite analy-
ses by several technicians.

(b) The laboratory certificate shall
be prepared in accordance with the
facts set forth in the official memo-
randa made by the scientist or techni-
cians in connection with the analysis.

VerDate 27<FEB>98 10:19 Mar 12, 1998 Jkt 179016 PO 00000 Frm 00230 Fmt 8010 Sfmt 8010 Y:\SGML\179016.TXT 179016-3



237

Agricultural Marketing Service, USDA § 91.29

(c) Whenever a certificate is signed
by a person under a power of attorney,
the certificate should so indicate. The
signature of the holder of power shall
appear under the name of the scientist
who personally analyzed the sample,
and whenever a certificate issued is
signed by a scientist in charge, that
title must appear in connection with
the signature.

§ 91.27 Corrections to certificates prior
to issuance.

(a) The accuracy of the statements
and information shown on certificates
of analysis must be verified by the in-
dividual whose name or signature, or
both, is shown on the certificate or by
the authorized agent who affixed the
name or signature, or both. When a
name or signature, or both, is affixed
by an authorized agent, the initials of
the agent shall appear directly below
or following the name, or signature of
the person. Errors found during this
process shall be corrected according to
this section.

(b) Only official personnel or their
authorized agents may make correc-
tions, additions, or other changes to
certificates.

(c) No corrections, additions, or other
changes shall be made which involve
identification, quality, or quantity. If
such errors are found, a new certificate
shall be prepared and issued and the in-
correct certificate marked ‘‘Void.’’
Otherwise, errors may be corrected,
provided there is evidence of satisfac-
tory correction procedures as follows:

(1) The corrections are neat and leg-
ible;

(2) Each correction is initialed by the
individual who corrects the certificate;
and

(3) The corrections and initials are
shown on the original and all copies.

§ 91.28 Issuance of corrected certifi-
cates or amendments for analysis
reports.

(a) A corrected certificate of analysis
or an amended letter report may be
issued by the laboratory representative
who issued the original certificate or
report after distribution of the form if
errors, such as incorrect dates, analyt-
ical results, or test determination
statements, lot numbers, or errors in

any other pertinent information re-
quire the issuance of a corrected cer-
tificate or an amended report.

(b) Whenever a corrected certificate
or amended report is issued, such cer-
tificate or report shall supersede the
original form which was issued in
error. The superseded certificate or in-
correct report shall become null and
void after the issuance of the corrected
certificate or the amended analysis re-
port.

(c) The corrected certificates or
amended reports shall show the follow-
ing:

(1) The terms ‘‘Corrected Original’’
and ‘‘Corrected Copy;’’

(2) A statement identifying the su-
perseded certificate or incorrect letter
report and the corrections;

(3) A new serial number or new date
of issuance; and

(4) The same statements and infor-
mation, including permissive state-
ments, that were shown on the incor-
rect certificate or the incorrect report,
along with the correct statement or in-
formation, shall be shown on the cor-
rected form.

(d) If all copies of the incorrect cer-
tificate or incorrect report can be ob-
tained, then the superseded form shall
be marked ‘‘Void’’ when submitted.

(e) Corrected certificates or amended
letter reports cannot be issued for a
certificate that has been superseded by
another certificate, or superseded on
the basis of a subsequent analysis or an
additional laboratory test determina-
tion.

§ 91.29 Issuance of duplicate certifi-
cates or reissuance of an analysis
report.

(a) Upon request by an applicant, a
duplicate certificate or an additional
report may be issued for a lost, de-
stroyed, or otherwise not obtainable
original form.

(b) The duplicate certificate or the
reissuance of an analysis report shall
be at the expense of the applicant.

(c) Requests for duplicate certificates
or additional analysis reports shall be
filed as follows:

(1) In writing;
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(2) By the applicant who requested
the service covered by the lost, de-
stroyed, or otherwise not obtainable
original form; and

(3) With the office that issued the ini-
tial certificate or original laboratory
analysis report.

(d) The duplicate certificates or re-
issued analysis reports shall show the
following:

(1) The terms ‘‘Duplicate Original,’’
and the copies shall show ‘‘Duplicate
Copy,’’

(2) A statement that the certificate
or letter report was issued in lieu of a
lost or destroyed or otherwise not ob-
tainable certificate or laboratory anal-
ysis report; and

(3) The same statements and infor-
mation, including permissive state-
ments, that were shown on the original
certificate or the initial analysis re-
port shall be shown on the duplicate
form.

(e) Duplicate certificates or duplicate
analysis reports shall be issued as
promptly as possible and distributed as
the original certificates or original
analysis reports and their copies.

(f) Duplicate certificates shall not be
issued for certificates that have been
superseded.

§ 91.30 Maintenance and retention of
copies of certificates or analysis re-
ports.

(a) At least one copy of each certifi-
cate or analysis report shall be filed in
the laboratory for a period of not less
than 3 years either from the date of
issuance of the document, from the
date of voiding a certificate, or from
the date last payment is made by the
applicant for a reported laboratory de-
termination, whichever is later.

(b) Whenever any document, because
of its condition, becomes unsuitable for
its intended or continued use, the lab-
oratory personnel shall make a copy of
the original document.

(c) True copies shall be retained as
photocopies, microfilm, microfiche, or
other accurate reproductions and dura-
ble forms of the original document.
Where reduction techniques, such as
microfilming are used, suitable reader
and photocopying equipment shall be
readily available. Such reproductions
shall be treated and considered for all

purposes as though they were the origi-
nal documents.

(d) All documents required to be
maintained under this part shall be
kept confidential and shall be disclosed
only to the applicants or other persons
with the applicants’ knowledge and
permission. Only such information as
the Administrator deems relevant shall
be disclosed to the public without the
applicants’ permission, and then, only
in a suit or administrative hearing
brought at the direction, or on the re-
quest, of the Administrator, or to
which the Administrator or any other
officer of the United States is a party.

Subpart H—Appeal of Laboratory
Services

§ 91.31 When an appeal of a laboratory
service may be requested.

(a) An application for an appeal of a
laboratory service may be made by any
interested party who is dissatisfied
with the results of an analysis as stat-
ed in a certificate or laboratory report,
if the lot of the commodity can be posi-
tively identified by the laboratory
service as the lot from which originally
drawn samples were previously ana-
lyzed.

(b) An application for an appeal of a
laboratory service shall be made within
thirty (30) days following the day on
which the previous analysis was per-
formed. However, upon approval by the
Division Director, the filing time for
an appeal application may be extended.

§ 91.32 Where to file for an appeal of a
laboratory service and information
required.

(a) Application for an appeal of a lab-
oratory service may be filed with the
supervisor in the office or laboratory
facility that issued the certificate or
laboratory report on which the appeal
analysis covering the commodity prod-
uct is requested.

(b) The application for an appeal of a
laboratory service shall state the loca-
tion of the lot of the commodity prod-
uct and the reasons for the appeal; and
date and serial number of the certifi-
cate covering the laboratory service of
the commodity product on which the
appeal is requested. In addition, such
application shall be accompanied by
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the original and all available copies of
the certificate or laboratory report.

(c) Application for an appeal of a lab-
oratory service may be made orally (in
person or by telephone), in writing, by
facsimile, or by telegraph. If made
orally, written confirmation shall be
made promptly.

§ 91.33 When an application for an ap-
peal of a laboratory service may be
withdrawn.

An application for an appeal of a lab-
oratory service may be withdrawn by
the applicant at any time before the
appealed laboratory service is per-
formed; Provided, That, the applicant
shall pay, at the hourly rate prescribed
in § 91.37, for the time incurred by the
laboratory personnel, any travel, tele-
phone, telegraph, or other expenses
which have been incurred by the lab-
oratory service in connection with
such application.

§ 91.34 When an appeal of a laboratory
service may be refused.

An application for an appeal of a lab-
oratory service may be refused if:

(a) The reasons for the appealed lab-
oratory service are frivolous or not
substantial;

(b) The quality or condition of the
commodity product has undergone a
material change since the laboratory
service covering the commodity prod-
uct on which the appealed laboratory
service is requested;

(c) The lot in question is not, or can-
not be made accessible for sampling;

(d) The lot relative to which the ap-
pealed laboratory service is requested
cannot be positively identified as the
lot from which samples were previously
drawn and originally analyzed; or

(e) There is noncompliance with the
regulations in this part. Such applicant
shall be notified promptly of the reason
for such refusal.

§ 91.35 Who shall perform an appealed
laboratory service.

An appealed laboratory service shall
be performed, whenever possible, by an-
other individual or other individuals
than the scientist(s) or the techni-
cian(s) that performed the original an-
alytical determination.

§ 91.36 Appeal laboratory certificate.
(a) An appeal laboratory certificate

shall be issued showing the results of
such appealed analysis. This certificate
shall supersede the laboratory certifi-
cate previously issued for the commod-
ity product involved.

(b) Each appeal laboratory certificate
shall clearly identify the number and
date of the laboratory certificate which
it supersedes. The superseded certifi-
cate shall become null and void upon
the issuance of the appealed laboratory
certificate and shall no longer rep-
resent the analytical results of the
commodity product.

(c) The individual issuing an appeal
laboratory certificate shall forward no-
tice of such issuance to such persons as
he or she considers necessary to pre-
vent misuse of the superseded certifi-
cate if the original and all copies of
such superseded certificate have not
previously been delivered to the indi-
vidual issuing the appeal certificate.

(d) The provisions in the regulations
in this part concerning forms and cer-
tificates, issuance of certificates, and
retention and disposition of certifi-
cates shall apply to appeal laboratory
certificates, except that copies of such
appeal certificates shall be furnished to
all interested parties who received cop-
ies of the superseded certificate.

Subpart I—Fees and Charges
§ 91.37 Fees for laboratory testing,

analysis, and other services.
(a) The fees listed in the general

schedules in this section for the indi-
vidual laboratory analyses cover the
costs of Science and Technology Divi-
sion laboratory services, including
issuance of certificates and personnel
and overhead costs other than the com-
modity inspection fees referred to in
§§ 52.42 through 52.46, 52.48 through
52.51, 55.510 through 55.530, 55.560
through 55.570, 58.38 through 58.43, 58.45
through 58.47, 70.71 through 70.72, and
70.75 through 70.78. The fees apply to all
processed commodity products, except
flue-cured and burley tobacco, citrus
juices and certain citrus products. The
laboratory fees are listed for single test
analysis (unless specified) for processed
fruits and vegetables (part 93), poultry
and egg products (part 94), processed
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dairy products (part 95), and meat and
meat products (part 98). The fees for
chemical analysis of cottonseed associ-
ated with grading and novel variety
seed certification under the Plant Vari-
ety Protection Act are specified in
parts 96 and 97, respectively. Except as
otherwise provided in this section,
charges will be made for laboratory
analysis at the hourly rate of $34.20 for
the time required to perform the serv-

ice. A minimum charge of one-quarter
hour will be made for service pursuant
to each request or certificate issued.
The following times per single test on
each schedule will apply.

GENERAL SCHEDULES OF FEES FOR OFFI-
CIAL LABORATORY TEST SERVICES
PERFORMED AT THE AMS SCIENCE AND
TECHNOLOGY DIVISION LABORATORIES
FOR PROCESSED COMMODITY PRODUCTS

TABLE 1—SINGLE TEST TIMES AND LABORATORY FEES FOR PROXIMATE ANALYSES

Type of analysis Hours for
single test List fee

Ammonia, Ion Selective Electrode ............................................................................................................ 2.25 $76.95
Ash, Total ................................................................................................................................................... 1 34.20
Ash, Acid Insoluble .................................................................................................................................... 1.5 51.30
Chloride, Salt Titration (Dairy) ................................................................................................................... 0.5 17.10
Fat, Acid Hydrolysis ................................................................................................................................... 1 34.20
Fat (Cheese and Related Products) .......................................................................................................... 0.75 25.65
Fat (Dairy Products except Cheese) ......................................................................................................... 0.5 17.10
Fat, Ether Extraction .................................................................................................................................. 1 34.20
Fat, Microwave—Solvent Extraction .......................................................................................................... 1 34.20
Fat, Specific Gravity .................................................................................................................................. 1 34.20
Fiber, Crude ............................................................................................................................................... 2 68.40
Moisture, Distillation ................................................................................................................................... 1 34.20
Moisture, Karl Fischer ................................................................................................................................ 1.5 51.30
Moisture, Oven .......................................................................................................................................... 0.5 17.10
Protein, Kjeldahl ......................................................................................................................................... 2 68.40
Salt, Back Titration .................................................................................................................................... 0.75 25.65
Salt, Potentiometric .................................................................................................................................... 0.5 17.10

TABLE 2—SINGLE TEST TIMES AND LABORATORY FEES FOR LIPID RELATED ANALYSES

Type of Analysis Hours for
single test List fee

Acid Degree Value (Dairy) ......................................................................................................................... 1 $34.20
Acidity, Titratable ....................................................................................................................................... 0.25 8.55
Carotene, Spectrophotometric ................................................................................................................... 2.5 85.50
Catalase Test ............................................................................................................................................. 0.5 17.10
Cholesterol 1 ............................................................................................................................................... 5 171.00
Color (Honey) ............................................................................................................................................ 0.5 17.10
Color, NEPA (Eggs) ................................................................................................................................... 1 34.20
Consistency, Bostwick (Cooked) ............................................................................................................... 0.5 17.10
Consistency, Bostwick (Uncooked) ........................................................................................................... 0.5 17.10
Density (Specific Gravity) .......................................................................................................................... 0.25 8.55
Dispersibility (Moates-Dabbah Method) ..................................................................................................... 0.5 17.10
Fat Stability,2 AOM .................................................................................................................................... 1 34.20
Fatty Acid Profile (AOAC–GC method) ..................................................................................................... 4 136.80
Flash Point Test only ................................................................................................................................. 2 68.40
Free fatty acids .......................................................................................................................................... 0.5 17.10
Meltability (Process Cheese) ..................................................................................................................... 0.5 17.10
Peroxidase Test ......................................................................................................................................... 0.5 17.10
Peroxide Value .......................................................................................................................................... 0.75 25.65
Smoke Point Test only .............................................................................................................................. 2 68.40
Smoke Point and Flash Point .................................................................................................................... 3.5 119.70
Solids, Total (Oven Drying) ....................................................................................................................... 0.5 17.10
Soluble Solids, Refractometer ................................................................................................................... 0.5 17.10

1 Moisture and fat analyses are required to be analyzed at an additional cost as prerequisites to the cholesterol test.
2 Peroxide value analysis is required as a prerequisite to the fat stability test at the additional fee.

TABLE 3—SINGLE TEST TIMES AND LABORATORY FEES FOR FOOD ADDITIVES (DIRECT AND INDIRECT)

Type of analysis Hours for
single test List fee

Aflatoxin, (Dairy, Eggs) .............................................................................................................................. 3.5 $119.70
Alar or Daminozide Residue ...................................................................................................................... 6 205.20
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TABLE 3—SINGLE TEST TIMES AND LABORATORY FEES FOR FOOD ADDITIVES (DIRECT AND
INDIRECT)—Continued

Type of analysis Hours for
single test List fee

Amitraz Residue, GLC ............................................................................................................................... 6 205.20
Alcohol (Qualitative) ................................................................................................................................... 2 68.40
Alkalinity of Ash ......................................................................................................................................... 1.5 51.30
Antibiotic, Qualitative (Dairy) ..................................................................................................................... 0.5 17.10
Antibiotic, Quantitative ............................................................................................................................... 4 136.80
Ascorbates (Qualitative—Meats) ............................................................................................................... 0.5 17.10
Ascorbic Acid, Titration .............................................................................................................................. 1 34.20
Ascorbic Acid, Spectrophotometric ............................................................................................................ 1 34.20
Benzene, Residual ..................................................................................................................................... 2 68.40
Brix, Direct Percent Sucrose ..................................................................................................................... 0.5 17.10
Brix, Dilution ............................................................................................................................................... 0.5 17.10
Butylated Hydroxyanisole (BHA) ............................................................................................................... 1.5 51.30
Butylated Hydroxytoluene (BHT) ............................................................................................................... 1.5 51.30
Caffeine, Micro Bailey-Andrew .................................................................................................................. 1.5 51.30
Caffeine, Spectrophotometric .................................................................................................................... 1 34.20
Calcium ...................................................................................................................................................... 1.5 51.30
Citric Acid, GLC or HPLC .......................................................................................................................... 1.5 51.30
Chlorinated Hydrocarbons:

Pesticides and Industrial Chemicals—
Initial Screen ....................................................................................................................................... 4 136.80
Second Column Confirmation of Analyte ........................................................................................... 1 34.20
Confirmation on Mass Spectrometer .................................................................................................. 2 68.40

Dextrin (Qualitative) ................................................................................................................................... 0.5 17.10
Dextrin (Quantitative) ................................................................................................................................. 3 102.60
Filth, Heavy (Dairy) .................................................................................................................................... 2.5 85.50
Filth, Heavy (Eggs) .................................................................................................................................... 4 136.80
Filth, Light (Eggs) ...................................................................................................................................... 2.5 85.50
Filth, Light and Heavy (Eggs Extraneous) ................................................................................................ 6 205.20
Flavor (Dairy) ............................................................................................................................................. 0.25 8.55
Flavor (Products except Dairy) .................................................................................................................. 0.75 25.65
Fumigants:

Initial Screen—
Dibromochloropropane (DBCP) .......................................................................................................... 1 34.20
Ethylene Dibromide ............................................................................................................................ 1 34.20
Methyl Bromide ................................................................................................................................... 1 34.20

Confirmation on Mass Spectrometer—
Each individual fumigant residue ....................................................................................................... 2 68.40

Glucose (Qualitative) ................................................................................................................................. 0.75 25.65
Glucose (Quantitative) ............................................................................................................................... 1.75 59.85
Glycerol (Quantitative) ............................................................................................................................... 3 102.60
Gums ......................................................................................................................................................... 3 102.60
High Sucrose Content or Avasucrol—Percent Sucrose (Holland Eggs) .................................................. 4 136.80
Hydrogen Ion Activity, pH .......................................................................................................................... 0.5 17.10
Mercury, Cold Vapor AA ............................................................................................................................ 2.5 85.50
Metals—Other Than Mercury, Each Metal ................................................................................................ 2 68.40
Monosodium Dihydrogen Phosphate ........................................................................................................ 4 136.80
Monosodium Glutamate ............................................................................................................................. 4 136.80
Nitrites (Qualitative) ................................................................................................................................... 0.5 17.10
Nitrites (Quantitative) ................................................................................................................................. 3 102.60
Oxygen ....................................................................................................................................................... 0.5 17.10
Palatability and Odor:

First Sample ........................................................................................................................................... 0.75 25.65
Each Additional Sample ......................................................................................................................... 0.5 17.10

Phosphatase, Residual .............................................................................................................................. 1 34.20
Phosphorus ................................................................................................................................................ 2 68.40
Propylene Glycol, Codistillation: (Qualitative) ........................................................................................... 2 68.40
Pyrethrin Residue (Dairy) .......................................................................................................................... 4 136.80
Scorched Particles ..................................................................................................................................... 0.25 8.55
Sodium, Potentiometric .............................................................................................................................. 1 34.20
Sodium Benzoate, HPLC ........................................................................................................................... 1.5 51.30
Sodium Lauryl Sulfate (SLS) ..................................................................................................................... 8 273.60
Sodium Silicoaluminate (Zeolex) ............................................................................................................... 2 68.40
Solubility Index ........................................................................................................................................... 0.5 17.10
Starch, Direct Acid Hydrolysis ................................................................................................................... 3 102.60
Sugar, Polarimetric Methods ..................................................................................................................... 1 34.20
Sugar Profile, HPLC—This profile includes the following components: Dextrose, Fructose, Lactose,

Maltose and Sucrose:
One type sugar from HPLC profile ........................................................................................................ 3 102.60
Each additional type sugar .................................................................................................................... 0.5 17.10

Sugars, Non-Reducing .............................................................................................................................. 3 102.60

VerDate 27<FEB>98 10:19 Mar 12, 1998 Jkt 179016 PO 00000 Frm 00235 Fmt 8010 Sfmt 8010 Y:\SGML\179016.TXT 179016-3



242

7 CFR Ch. I (1–1–98 Edition)§ 91.37

TABLE 3—SINGLE TEST TIMES AND LABORATORY FEES FOR FOOD ADDITIVES (DIRECT AND
INDIRECT)—Continued

Type of analysis Hours for
single test List fee

Sugars, Total as Invert .............................................................................................................................. 2 68.40
Sulfites (Qualitative) ................................................................................................................................... 0.75 25.65
Sulfur Dioxide, Direct Titration ................................................................................................................... 1 34.20
Sulfur Dioxide, Monier-Williams ................................................................................................................. 1.5 51.30
Toluene, Residual ...................................................................................................................................... 2 68.40
Triethyl Citrate, GC (Quantitative) ............................................................................................................. 1 34.20
Vitamin A ................................................................................................................................................... 2.5 85.50
Vitamin A, Carr-Price (Dry Milk) ................................................................................................................ 1.25 42.75
Vitamin D, HPLC (Vitamins D2 and D3) ................................................................................................... 8.5 290.70
Whey Protein Nitrogen .............................................................................................................................. 0.75 25.65
Xanthydrol Test For Urea .......................................................................................................................... 1.5 51.30

This is an optional test to the extraneous materials isolation test.

TABLE 4—SINGLE TEST TIMES AND LABORATORY FEES FOR OTHER CHEMICAL AND PHYSICAL
COMPONENT ANALYSES

Type of analysis Hours for
single test List fee

Available Carbon Dioxide (Baking Powders) ............................................................................................ 4 $136.80
Complete Kohman Analysis (Dairy) .......................................................................................................... 1 34.20
Jelly Strength (Bloom) ............................................................................................................................... 2.5 85.50
Methyl Anthranilate .................................................................................................................................... 1 34.20
Grape Juice Absorbency Ratio .................................................................................................................. 0.5 17.10
Net Weight (Per Can) ................................................................................................................................ 0.25 8.55
Non-Volatile Methylene Chloride Extract ................................................................................................... 2.5 85.50
Particle Size (Ether Wash) ........................................................................................................................ 0.5 17.10
Potassium Iodide (Table Salt) ................................................................................................................... 1.5 51.30
Quinic Acid (Cranberry Juice) ................................................................................................................... 1.75 59.85
Sieve or Particle Size ................................................................................................................................ 0.5 17.10
Water Activity ............................................................................................................................................. 4 136.80
Water Insoluble Inorganic Residues (WIIR) .............................................................................................. 2 68.40
Yellow Onion Test ..................................................................................................................................... 0.75 25.65

TABLE 5—SINGLE TEST TIMES AND LABORATORY FEES FOR MICROBIOLOGICAL ANALYSES

Type of analysis Hours for
single test List fee

Aerobic (Standard) Plate Count ................................................................................................................ 0.5 $17.10
Anaerobic Bacterial Plate Count ............................................................................................................... 0.75 25.65
Bacterial Direct Microscopic Count ........................................................................................................... 1 34.20
Campylobacter jejuni ................................................................................................................................. 4 136.80
Coliform Plate Count (Dairy Products) ...................................................................................................... 0.5 17.10
Coliform Plate Count, Violet Red Bile Agar:
(Presumptive Coliform Plate Count) .......................................................................................................... 0.75 25.65
Coliforms, Most Probable Number (MPN): 1

Step 1 ................................................................................................................................................. 0.75 25.65
Step 2 ................................................................................................................................................. 0.75 25.65

Direct Microscopic Clump Count, DMCC .................................................................................................. 0.75 25.65
E. coli, Presumptive MPN (Additional Fee) 2 ............................................................................................. 1.5 51.30
Enterococci Count ..................................................................................................................................... 3 102.60
Listeria monocytogenes confirmation analysis: 3

Step 1 ................................................................................................................................................. 1.5 51.30
Step 2 ................................................................................................................................................. 1.5 51.30
Step 3 (Confirmation) ......................................................................................................................... 2.5 85.50

Proteolytic Count (Dairy) ........................................................................................................................... 0.5 17.10
Psychrotrophic Bacterial Plate Count ........................................................................................................ 0.75 25.65
Salmonella (USDA Culture Method): 4

Step 1 (Dairy Products) ...................................................................................................................... 1 34.20
Step 1 ................................................................................................................................................. 1.5 51.30
Step 2 ................................................................................................................................................. 0.75 25.65
Step 3 (Confirmation) ......................................................................................................................... 1.5 51.30
Serological Typing (Optional) ............................................................................................................. 2.5 85.50

Salmonella (Rapid Methods): 5

Step 1 ................................................................................................................................................. 2 68.40
Step 2 ................................................................................................................................................. 0.75 25.65
Step 3 (Confirmation) ......................................................................................................................... 1.5 51.30
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TABLE 5—SINGLE TEST TIMES AND LABORATORY FEES FOR MICROBIOLOGICAL ANALYSES—
Continued

Type of analysis Hours for
single test List fee

Staphylococcus aureus, MPN:
With Coagulase Positive Confirmation ............................................................................................... 1.75 59.85

Thermoduric Bacterial Plate Count ........................................................................................................... 0.75 25.65
Yeast and Mold Count ............................................................................................................................... 0.5 17.10
Yeast and Mold Differential Plate Count ................................................................................................... 0.75 25.65

1 Coliform MPN analysis may be in two steps as follows: Step 1—presumptive test through lauryl sulfate tryptose broth; Step
2—confirmatory test through brilliant green lactose bile broth.

2 Step 1 of the coliform MPN analysis is a prerequisite for the performance of the presumptive E. coli test, Prior enrichment in
lauryl sulfate tryptose broth is required for optimal recovery of E. coli from inoculated and incubated EC broth (Escherichia coli
broth). The E. coli test is performed through growth on eosin methylene blue agar. The fee stated for E. coli analysis is a supple-
mentary charge to step 1 of coliform test.

3 Listeria monocytogenes test using the USDA method may be in three steps as follows: Step 1—isolation by University of Ver-
mont modified (UVM) broth and Fraser’s broth enrichments and selective plating with Modified Oxford (MOX) agar; Presumptive
Step 2—typical colonies inoculated from Horse Blood into brain heart infusion (BHI) broth and check for characteristic motility;
Confirmatory Step 3—culture from BHI broth with typical motility is inoculated into the seven biochemical medias, BHI agar for
oxidase and catalase tests, Motility test medium, and Christie-Atkins-Munch-Peterson (CAMP) test.

Listeria monocytogenes test using the FDA method may be in three steps as follows: Step 1—isolation by trypticase soy broth
with 0.6% yeast extract (TSB–YE) broth enrichment and selective plating with Modified McBrides agar and Lithium chloride
Phenylethanol Moxalactam (LPM) agar; Presumptive Step 2—typical colonies inoculated to trypticase soy agar with yeast extract
(TSA–YE) with sheep blood plates to check for hemolysis followed by inoculations to BHI broth and TSA–YE plates to check for
characteristic motility, gram stain and catalase test; Confirmatory Step 3—culture from BHI broth with typical motility for wet
mount is inoculated into the required 10 biochemical medias, Sulfide-Indole-Motility (SIM) medium, and the CAMP test. Serology
is checked using growth from TSA–YE plates.

Both methods for Listeria determination have the equivalent time needed for each step.
4 Salmonella test may be in three steps as follows: Step 1—growth through differential agars; Step 2—growth and testing

through triple sugar iron and lysine iron agars; Step 3—confirmatory test through biochemicals, and polyvalent serological testing
with Poly ‘‘O’’ and Poly ‘‘H’’ antiserums. The serological typing of Salmonella is requested on occasion.

5 Salmonella test may be in three steps as follows: Step 1—growth in enrichment broths and Elisa test or DNA hybridization
system assay; Step 2—growth and testing through triple sugar iron and lysine iron agars; Step 3—confirmatory test through bio-
chemicals, and polyvalent serological testing with Poly ‘‘O’’ and Poly ‘‘H’’ antiserums.

TABLE 6.—SINGLE TEST TIMES AND LABORATORY FEES FOR AFLATOXIN ANALYSES

Aflatoxin test by commodity Hours for
single test

Fee per single
analysis

Fee per pair
analyses 1

Peanut Butter (TLC—CB) .................................................................................... 1 $34.20 2 NA
Corn (TLC—CB) .................................................................................................. 1 34.20 NA
Roasted Peanuts (TLC—BF) ............................................................................... 1 34.20 NA
Brazil Nuts (TLC—BF) ......................................................................................... 2 68.40 NA
Pistachio Nuts (TLC—BF) ................................................................................... 2 68.40 NA
Shelled Peanuts (TLC—BF) ................................................................................ NA 14.00 28.00
Shelled Peanuts (Aflatest) ................................................................................... NA 20.00 40.00
Shelled Peanuts (HPLC) ...................................................................................... NA 50.00 100.00
Tree Nuts (TLC) ................................................................................................... 1 34.20 NA
Oilseed Meals (TLC) ............................................................................................ 1 34.20 NA
Edible Seeds (TLC) ............................................................................................. 1 34.20 NA
Dried Fruit (TLC) .................................................................................................. 1 34.20 NA
Small Grains (TLC) .............................................................................................. 1 34.20 NA
In-Shell Peanuts (TLC) ........................................................................................ NA 14.00 28.00
Silage; Other Grains (TLC) .................................................................................. 1 34.20 NA

1 Aflatoxin testing of raw peanuts under Peanut Marketing Agreement for subsamples 1–AB, 2–AB, 3–AB, and 1–CD is $28.00
per pair of analyses using Thin-Layer Chromatography (TLC) and Best Foods (BF) extraction method. The BF method has been
modified to incorporate a water slurry extraction procedure. The Contaminants Branch (CB) method is used on occasion as an
alternative method for peanuts and peanut meal when doubt exists as to the effectiveness of the BF method in extracting
aflatoxin from the sample or when background interferences exist that might mask TLC quantitation of aflatoxin. The cost per
pair of analyses using Aflatest and High Pressure Liquid Chromatography (HPLC) is $40.00 and $100.00, respectively. Other
aflatoxin analyses for fruits and vegetables are listed at Science and Technology Division’s current hourly rate of $34.20.

2 NA denotes not applicable.

TABLE 7—MISCELLANEOUS CHARGES SUPPLEMENTAL TO THE SCIENCE AND TECHNOLOGY DIVISION’S
LABORATORY ANALYSIS FEES

Laboratory service description
Hours for

single
sample

List
fee

Sample Grinding (Raw Peanuts) ....................................................................................................................... 0.25 $8.55
Sample Grinding (Canned Boned Poultry) ........................................................................................................ 1 34.20

Sample Grinding (Meats, Meat Products, Meals, Ready-to-Eat):
Per pouch or raw sample ........................................................................................................................... 0.25 8.55
Per tray pack .............................................................................................................................................. 0.5 17.10
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TABLE 7—MISCELLANEOUS CHARGES SUPPLEMENTAL TO THE SCIENCE AND TECHNOLOGY DIVISION’S
LABORATORY ANALYSIS FEES—Continued

Laboratory service description
Hours for

single
sample

List
fee

Compositing Multiple Subsamples for an Individual Test Sample Unit per subsample ................................... 0.25 8.55

TABLE 8—ADDITIONAL CHARGES APPLICABLE TO THE SAMPLE RECEIPT AND ANALYSIS REPORT

Service description List charge

Established Courier Expense at Albany, Georgia Laboratory ........... $2.00
Courier Expense at Other AMS Laboratories: Mileage Charge Set

at $0.30 Per Mile Roundtrip from Laboratory to Delivery Site.
Varies.

Facsimile Charge (Per Analysis Report) ........................................... $3.00 minimum up to first 3 pages, then $1.00 per page.
Additional Analysis Report or Extra Certificate (1⁄2 hour charge) ..... $17.10 per report or certificate reissued.

(b) The fee charge for any laboratory
analysis not listed in paragraph (a) of
this section, or for any other applicable
services rendered in the laboratory,
shall be based on the time required to
perform such analysis or render such
service. The standard hourly rate shall
be $34.20.

(c) When a laboratory test service is
provided for AMS by a commercial or
State government laboratory, the ap-
plicant will be assessed a fee which
covers the costs to AMS for the service
provided.

[58 FR 42415, Aug. 9, 1993, as amended at 59
FR 24321, May 10, 1994; 59 FR 50121, Sept. 30,
1994]

§ 91.38 Additional fees for appeal of
analysis.

(a) The appellant will be charged an
additional fee at a rate of 1.5 times the
standard rate stated in paragraph (a) of
§ 91.37 if, as a result of an authorized
appeal analysis, it is determined that
the original test results are correct.
The appeal laboratory rate is $51.30 per
analysis hour.

(b) The appeal fee will be waived if
the appeal laboratory test discloses
that an error was made in the original
analysis.

§ 91.39 Special request fees for over-
time and legal holiday service.

(a) Laboratory analyses initiated at
the special request of the applicant to
be rendered on Saturdays, Sundays,
Federal holidays, and on an overtime
basis will be charged at a rate of 1.5
times the standard rate stated in para-

graph (a) of § 91.37. The premium lab-
oratory rate for holiday and overtime
service will be $51.30 per analysis hour.

(b) Information on legal holidays or
what constitutes overtime service at a
particular AMS laboratory is available
from the laboratory supervisor.

§ 91.40 Fees for courier service and
facsimile of the analysis report.

(a) The AMS peanut aflatoxin labora-
tory at Albany, Georgia, has a set cou-
rier charge of $2.00 per trip to retrieve
the sample package. The mileage
charge specified in Table 8 in § 91.37 of
this part for courier service at other
AMS laboratories is based on the short-
est roundtrip route from laboratory to
sample retrieval site.

(b) The faxing of laboratory analysis
reports or certificates is an optional
service offered at the fee specified in
Table 8 in § 91.37 of this part.

§ 91.41 Charges for demonstrations
and courses of instruction.

Charges, not in excess of the cost
thereof and as approved by the Division
Director, may be made for demonstra-
tions, samples, or courses of instruc-
tion when such are furnished upon re-
quest.

§ 91.42 Billing.

(a) Each billing cycle will end on the
25th of the month. The applicant will
be billed by the National Finance Cen-
ter on the 1st day, following the end of
the billing cycle in which voluntary
laboratory services and other services
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were rendered at a particular Science
and Technology Division laboratory.

(b) The total charge shall normally
be stated directly on the analysis re-
port or on a standardized certificate
form for the laboratory analyses of a
specific agricultural commodity and
related commodity products.

(c) The actual bill for collection will
be issued by the National Finance Cen-
ter, Program Billings and Collection
Section, PO Box 60950, New Orleans,
Louisiana 70160.

§ 91.43 Payment of fees and charges.
(a) Fees and charges for services shall

be paid by the applicant, by check or
money order payable, to the ‘‘Agricul-
tural Marketing Service, USDA’’ and
sent to the office indicated on the bill.

(b) Fees and charges for services
under a cooperative agreement with a
State or other AMS Divisions will be
paid in accordance with the terms of
the cooperative agreement.

(c) As necessary, the Division Direc-
tor may require that fees shall be paid
in advance of the performance of the
requested service. Any fees paid in ex-
cess of the amount due shall be used to
offset future billings, unless a request
for a refund is made by applicant.

§ 91.44 Charges on overdue accounts
and issuance of delinquency no-
tices.

(a) Accounts are considered overdue
if payment is late with the National
Finance Center (NFC). The timeliness
of a payment will be based on the post-
mark date of the payment or the date
of receipt by the NFC if no postmark
date is present or legible. Bills are pay-
able upon receipt and become delin-
quent 30 days from date of billing.

(b) Any amount due not paid by the
due date will be increased by a late
payment charge. The actual assessed
rate applied to overdue accounts is set
quarterly by the Department of the
Treasury. This amount is one-twelfth
of one year’s late penalty interest rate
computed at the prescribed rate.

(c) Overtime or holiday laboratory
service will not be performed for any
applicant with a notice of delinquency.

(d) Applicants with three notices of
delinquency will be reviewed for pos-
sible termination of services. A deposit

in advance sufficient to cover the fees
and expenses for any subsequent serv-
ice may be required of any person fail-
ing to pay in claim after issuance of
such notice of delinquency.

(e) The Division Director will take
such action as may be necessary to col-
lect any delinquent amounts due.

§ 91.45 Charges for laboratory services
on a contract basis.

(a) Irrespective of fees and charges
prescribed in § 91.37, or in other sec-
tions of this subchapter E, the Division
Director may enter into contracts with
applicants to perform continuous lab-
oratory services or other types of lab-
oratory services pursuant to the regu-
lations in this part and other require-
ments, as prescribed by the Division
Director in such contract. In addition,
the charges for such laboratory serv-
ices, provided in such contracts, shall
be on such basis as will reimburse the
Agricultural Marketing Service of the
Department for the full cost of render-
ing such laboratory services, including
an appropriate overhead charge to
cover administrative overhead ex-
penses as may be determined by the
Administrator.

(b) Irrespective of fees and charges
prescribed in § 91.37, or in other sec-
tions of this subchapter E, the Division
Director may enter into a written
Memorandum of Understanding (MOU)
or agreement with any administrative
agency or governing party for the per-
formance of laboratory services pursu-
ant to said agreement or order on a
basis that will reimburse the Agricul-
tural Marketing Service of the Depart-
ment for the full cost of rendering such
laboratory service, including an appro-
priate overhead administrative over-
head charge.

(c) The conditions and terms for re-
newal of such Memorandum of Under-
standing or agreement shall be speci-
fied in the contract.

PART 92—TOBACCO

Sec.
92.1 General.
92.2 Definitions.
92.3 Location for laboratory testing and

kind of services available.
92.4 Approved forms for reporting analyt-

ical results.

VerDate 27<FEB>98 10:19 Mar 12, 1998 Jkt 179016 PO 00000 Frm 00239 Fmt 8010 Sfmt 8010 Y:\SGML\179016.TXT 179016-3



246

7 CFR Ch. I (1–1–98 Edition)§ 92.1

92.5 Analytical methods.
92.6 Cost for pesticide analysis set by coop-

erative agreement.

AUTHORITY: 7 U.S.C. 511m, 511r.

SOURCE: 58 FR 42424, Aug. 9, 1993, unless
otherwise noted.

§ 92.1 General.
Analytical testing of imported flue-

cured and burley tobacco is performed
for maximum allowable pesticide resi-
due levels. Domestic grown tobacco
may also be analyzed for pesticide resi-
dues at the Science and Technology Di-
vision’s Eastern Laboratory facility.

[58 FR 42424, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996, 61 FR 55840, Oct. 29,
1996]

§ 92.2 Definitions.
Words used in the regulations in this

part in the singular form will import
the plural, and vice versa, as the case
may demand. As used throughout the
regulations in this part, unless the con-
text requires otherwise, the following
terms will be construed to mean:

Air-cured. Tobacco cured under natu-
ral atmospheric conditions. Artificial
heat is sometimes used to control ex-
cess humidity during the curing period
to prevent house-burn, barn-burn and
pole-burn in damp weather. Air-cured
tobacco should not carry the odor of
smoke or fumes resulting from the ap-
plication of artificial heat.

Burley. A thin to medium-bodied to-
bacco, usually a light tan to reddish-
brown in color.

Burley, Type 93. That type of air-
cured tobacco commonly known as for-
eign-grown Burley, produced in coun-
tries other than the United States.

Certificate of Analysis (Form CSSD–3).
A legal document on which the test re-
sults for official samples will be cer-
tified by a Division chemist in charge
of testing.

Cured. Tobacco dried of its sap by ei-
ther natural or artificial processes.

2,4–D. The common abbreviation for
the acid herbicide 2,4–
Dichlorophenoxyacetic acid.

DBCP. The common abbreviation for
the volatile fumigant pesticide 1,2–
Dibromo-3-chloropropane.

DDE. The common abbreviation for
the chlorinated pesticide
Dichlorodiphenyldichloroethylene.

Degradation product of DDT by loss of
one molecule of hydrochloric acid or
referred to as a dehydrohalogenation
process.

DDT. The common abbreviation for
Dichloro diphenyl trichloroethane or
the common name for the chlorinated
insecticide or contact poison 1,1–Bis(p-
chlorophenyl)-2,2,2-trichloroethane.

Dicamba. The common name for the
acid herbicide 2–Methoxy-3,6-
dichlorobenzoic acid.

EDB. The common abbreviation for
Ethylene dibromide or the common
name for the volatile fumigant pes-
ticide 1,2–Dibromoethane.

Flue-cured. Tobacco cured under arti-
ficial atmospheric conditions by a
process of regulating the heat and ven-
tilation without allowing smoke or
fumes from the fuel to come in contact
with the tobacco; or tobacco cured by
some other process which accomplishes
the same results.

Flue-cured, Type 92. That type of flue-
cured tobacco commonly known as
Foreign-grown Flue-cured, produced in
countries other than the United States.

Formothion. The common name for
the organophosphorus pesticide S-(2-
(Formylmethylamino)-2-oxoethyl) O-O-
dimethyl phosphorodithioate.

HCB. The common abbreviation for
the organochlorine pesticide
Hexachlorobenzene.

Lot. A unit of shipment of tobacco
encompassed by a single invoice. The
lot may represent a pile, basket, bulk,
hack, burden, or more than one bale,
case, hogshead, tierce, package, or
other definite package unit.

Maximum pesticide residue level. The
maximum concentration of residue al-
lowable for a specific pesticide or com-
bination of pesticides, as set forth in
§ 29.427 by the Director of the Tobacco
Division.

Pesticide. Any substance or mixture
of substances intended for preventing,
destroying, repelling, or mitigating
any pest, and any substance or mixture
of substances intended for use as a
plant regulator, defoliant, or desiccant.

Pesticide certification. A document
issued by the Tobacco Division in a
form approved by its Director, contain-
ing a certification by the importer that
flue-cured and burley tobacco offered
for importation does not exceed the
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maximum allowable residue levels of
any pesticide that has been canceled,
suspended, revoked, or otherwise pro-
hibited under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA).

Pesticide test sample. An official sam-
ple or samples, collected from a lot of
tobacco by the AMS Tobacco Division
inspector for analysis by a certified
chemist to ascertain the residue levels
of pesticides that have been canceled,
suspended, revoked, or otherwise pro-
hibited under the FIFRA.

Sample Identification Form (Form TB–
89). A document approved by the Direc-
tor of the Tobacco Division that identi-
fies and accompanies the sample to the
testing facility.

2,4,5–T. The common abbreviation for
the acid herbicide 2,4,5–
Trichlorophenoxyacetic acid.

TDE. The common abbreviation for
the chlorinated insecticide 1,1–
Dichloro-2,2-bis(p-chlorophenyl)ethane.

Testing. The chemical analysis of a
pesticide test sample to determine the
presence and levels of pesticide resi-
dues.

Tobacco. Tobacco as it appears be-
tween the time it is cured and stripped
from the stalk, or primed and cured, in
whole leaf or strip form, and the time
it enters into the different manufactur-
ing processes. Conditioning, sweating,
stemming, and threshing are not re-
garded as manufacturing processes. To-
bacco, as used in this part does not in-
clude manufactured or
semimanufactured products, stems,
cuttings, clippings, trimmings,
siftings, or dust.

§ 92.3 Location for laboratory testing
and kind of services available.

(a) The analytical testing of im-
ported Type 92 flue-cured tobacco sam-
ples and imported Type 93 burley to-
bacco samples for maximum pesticide
residue level determinations is per-
formed at the Science and Technology
Division’s Eastern Laboratory, and is
located at: USDA, AMS, Science and
Technology Division, Eastern Labora-
tory, 645 Cox Road, Gastonia, NC 28054.

(b) Domestic-grown tobacco and to-
bacco products may be analyzed for
acid herbicides, chlorinated hydro-
carbons, fumigants, and

organophosphates at the Science and
Technology Division facility in this
section.

(c) The Division performs for the To-
bacco Division the quantitative and
confirmatory chemical residue analy-
ses on pesticide test samples of im-
ported tobacco for the following spe-
cific pesticides:

(1) Organochlorine pesticides such as
Dichloro-diphenyldichloroethylene
(DDE), Dichloro Diphenyl Trichloro-
ethane (DDT), 1,1–Dichloro-2,2-bis (p-
chlorophenyl)ethane (TDE),
Toxaphene, Endrin, Aldrin, Dieldrin,
Heptachlor, Methoxychlor, Chlordane,
Heptachlor Epoxide,
Hexachlorobenzene (HCB),
Cypermethrin, and Permethrin.

(2) Organophosphorus pesticides such
as Formothion.

(3) Fumigants such as Ethylene
Dibromide (EDB) and Dibromochloro-
propane (DBCP).

(4) Acid herbicides such as 2,4-D,
2,4,5-T, and Dicamba.

[58 FR 42424, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996, 61 FR 55840, Oct. 29,
1996]

§ 92.4 Approved forms for reporting
analytical results.

(a) Form TB–89, ‘‘Imported Tobacco
Pesticide Residue Analysis’’ certifi-
cate, is enclosed with and identifies the
sample submitted to the laboratory.

(b) Test results of the pesticide anal-
yses for tobacco shall be recorded on
‘‘Certificate of Analysis For Official
Samples,’’ Form CSSD–3, and shall be
expressed in total parts per million, per
gram sample for each particular pes-
ticide residue found in the lot of to-
bacco. Form CSSD–3 is attached to
Form TB–89 that is returned to the To-
bacco Division. The analytical data on
Form CSSD–3 substantiates the infor-
mation placed on Form TB–89.

§ 92.5 Analytical methods.

Every chemist certified to analyze
tobacco samples for pesticide residue
contamination shall follow precisely
the USDA developed analytical test
methods and all successive official
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method updates, as approved by the Di-
rector, Science and Technology Divi-
sion.

[58 FR 42424, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996]

§ 92.6 Cost for pesticide analysis set by
cooperative agreement.

The fee for the pesticide analysis of
tobacco is set by the Tobacco Division,
in conjunction with the Science and
Technology Division, and appears at
§ 29.500 as part of Tobacco Division’s
fees for sampling and certification of
imported flue-cured and burley to-
bacco. A Memorandum of Understand-
ing (MOU) exists between the Tobacco
Division and the Science and Tech-
nology Division for the testing of im-
ported tobacco samples for pesticide
residue contamination, and the cor-
responding agreement on the cost of
analyses is specified in this document.

[58 FR 42424, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996]

PART 93—PROCESSED FRUITS AND
VEGETABLES

Subpart A—Citrus Juices and Certain Citrus
Products

Sec.
93.1 General.
93.2 Definitions.
93.3 Analyses available and location of lab-

oratory.
93.4 Analytical methods.
93.5 Fees for citrus product analyses set by

cooperative agreement.

Subpart B—Peanuts, Tree Nuts, Corn and
Other Oilseeds

93.10 General.
93.11 Definitions.
93.12 Analyses available and locations of

laboratories.
93.13 Analytical methods.
93.14 Fees for aflatoxin testing.
93.15 Fees for analytical testing of oilseeds.

AUTHORITY: 7 U.S.C. 1622, 1624.

SOURCE: 61 FR 51351, Oct. 2, 1996, unless
otherwise noted.

Subpart A—Citrus Juices and
Certain Citrus Products

§ 93.1 General.

Domestic and imported citrus prod-
ucts are tested to determine whether
quality and grade standards are satis-
fied as set forth in the Florida Citrus
Code.

§ 93.2 Definitions.

Words used in the regulations in this
subpart in the singular form will im-
port the plural, and vice versa, as the
case may demand. As used throughout
the regulations in this subpart, unless
the context requires otherwise, the fol-
lowing terms will be construed to
mean:

Acid. The grams of total acidity, cal-
culated as anhydrous citric acid, per
100 grams of juice or citrus product.
Total acidity is determined by titra-
tion with standard sodium hydroxide
solution, using phenolphthalein as in-
dicator.

Brix or degrees Brix. The percent by
weight total soluble solids of the juice
or citrus product when tested with a
Brix hydrometer calibrated at 20° C (68°
F) and to which any applicable tem-
perature correction has been made. The
Brix or degrees Brix may be deter-
mined by any other method which
gives equivalent results.

Brix value. The refractometric su-
crose value of the juice or citrus prod-
uct determined in accordance with the
‘‘International Scale of Refractive In-
dices of Sucrose Solutions’’ and to
which the applicable correction for
acid is added. The Brix value is deter-
mined in accordance with the refracto-
metric method outlined in the Official
Methods of Analysis of AOAC INTER-
NATIONAL, Suite 500, 481 North Fred-
erick Avenue, Gaithersburg, MD 20877–
2417.

Brix value/acid ratio. The ratio of the
Brix value of the juice or citrus prod-
uct, in degrees Brix, to the grams of
anhydrous citric acid per 100 grams of
juice or citrus product.

Brix/acid ratio. The ratio of the de-
grees Brix of the juice to the grams of
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anhydrous citric acid per 100 grams of
the juice.

Citrus. All plants, edible parts and
commodity products thereof, including
pulp and juice of any orange, lemon,
lime, grapefruit, mandarin, tangerine,
kumquat or other tree or shrub in the
genera Citrus, Fortunella, or Poncirus of
the plant family Rutaceae.

Recoverable oil. The percent of oil by
volume, determined by the Bromate ti-
tration method as described in the cur-
rent edition of the AOAC INTER-
NATIONAL.

§ 93.3 Analyses available and location
of laboratory.

(a) Laboratory analyses of citrus
juice and other citrus products are
being performed at the following
Science and Technology Division loca-
tion: Science and Technology Division
Citrus Laboratory, 98 Third Street,
SW, Winter Haven, FL 33880.

(b) Laboratory analyses of citrus
fruit and products in Florida are avail-
able in order to determine if such com-
modities satisfy the quality and grade
standards set forth in the Florida Cit-
rus Code (Florida Statutes Pursuant to
Chapter 601). Such analyses include
tests for acid as anhydrous citric acid,
Brix, Brix-acid ratio, recoverable oil,
and artificial coloring matter additive,
as turmeric. The Florida Division of
Fruit and Vegetable Inspection may
also request analyses for arsenic metal,
pulp wash (ultraviolet and fluores-
cence), standard plate count, yeast
with mold count, and nutritive sweet-
ening ingredients as sugars.

(c) Additional laboratory tests are
available upon request at the Science
and Technology Division Citrus Lab-
oratory at Winter Haven, Florida. Such
analyses include tests for vitamins, na-
ringin, sodium benzoate, Salmonella,
protein, salt, pesticide residues, sodium
metal, ash, potassium metal, and coli-
forms for citrus products.

§ 93.4 Analytical methods.

(a) The majority of analytical meth-
ods for citrus products are found in the
Official Methods of Analysis of AOAC
INTERNATIONAL.

(b) Other analytical methods for cit-
rus products may be used as approved

by the Director, Science and Tech-
nology Division.

§ 93.5 Fees for citrus product analyses
set by cooperative agreement.

The fees for the analyses of fresh cit-
rus juices and other citrus products
shall be set by mutual agreement be-
tween the applicant, the State of Flor-
ida, and the Director, Science and
Technology Division. A Memorandum
of Understanding (MOU) or cooperative
agreement exists presently with the
AMS Science and Technology Division
and the State of Florida, regarding the
set hourly rate and the costs to per-
form individual tests on Florida citrus
products, for the State.

Subpart B—Peanuts, Tree Nuts,
Corn and Other Oilseeds

§ 93.10 General.

Chemical analyses are performed to
detect the presence of aflatoxin in lots
of shelled peanuts and peanut products,
as well as in other nuts and agricul-
tural products. In addition, proximate
chemical analyses for quality deter-
mination are performed on oilseeds.

§ 93.11 Definitions.

Words used in the regulations in this
subpart in the singular form will im-
port the plural, and vice versa, as the
case may demand. As used throughout
the regulations in this subpart, unless
the context requires otherwise, the fol-
lowing terms will be construed to
mean:

Aflatoxin. A toxic metabolite pro-
duced by the molds Aspergillus flavus
and Aspergillus parasiticus. The
aflatoxin compounds fluoresce when
viewed under UV light as follows:
aflatoxin B1 and derivatives with a blue
fluorescence, aflatoxin B2 with a blue-
violet fluorescence, aflatoxin G1 with a
green fluorescence, aflatoxin G2 with a
green-blue fluorescence, aflatoxin M1

with a blue-violet fluorescence, and
aflatoxin M2 with a violet fluorescence.
These closely related molecular struc-
tures are referred to as aflatoxin B1, B2,
G1, G2, M1, M2, GM1, B2a, G2a, R0, B3, 1–
OCH3 B2, and 1CH3 G2.

Peanut Administrative Committee
(PAC). The committee established
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under the U.S. Department of Agri-
culture Marketing Agreement for Pea-
nuts, 7 CFR part 998, which administers
the terms and provisions of this Agree-
ment, including the aflatoxin control
program for domestically produced raw
peanuts, for peanut shellers.

Peanut Marketing Agreement. The
agreement concerning the regulations
and instructions set forth since July 12,
1965, by the Peanut Administrative
Committee for the marketing of pea-
nuts entered into by handlers of domes-
tically produced peanuts under the au-
thority of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.).

Peanuts. The seeds of the legume
Arachis hypogaea, and includes both
inshell and shelled nuts.

Seed. Any vegetable or other agricul-
tural plant ovule having an embryo
that is capable of germinating to
produce a plant.

§ 93.12 Analyses available and loca-
tions of laboratories.

(a) Aflatoxin testing services. The
aflatoxin analyses for peanuts, other
nuts, corn, and other oilseed products
are performed at the following 8 loca-
tions for Science and Technology Divi-
sion (S&TD) Aflatoxin Laboratories:
(1) USDA, AMS, S&TD, 1557 Reeves

Street, Mail: P.O. Box 1368, Dothan,
AL 36302.

(2) USDA, AMS, S&TD, 1211 Schley Av-
enue, Albany, GA 31707.

(3) USDA, AMS, S&TD, 610 North Main
Street, Blakely, GA 31723.

(4) USDA, AMS, S&TD, 107 South
Fourth Street, Madill, OK 73446.

(5) USDA, AMS, S&TD, 308 Culloden
Street, Mail: P.O. Box 1130, Suffolk,
VA 23434.

(6) USDA, AMS, S&TD, c/o Golden Pea-
nut Company, 200 West Washington
Street, Mail: P.O. Box 488, Ashburn,
GA 31714.

(7) USDA, AMS, S&TD, c/o Golden Pea-
nut Company, 301 West Pearl Street,
Mail: P.O. Box 279, Aulander, NC
27805.

(8) USDA, AMS, S&TD, c/o Stevens In-
dustries, Cargill, Inc., 715 North Main
Street, Mail: P.O. Box 272, Dawson,
GA 31742.
(b) Peanuts, peanut products, and oil-

seed testing services. (1) The Science and

Technology Division Aflatoxin Labora-
tories at Dothan, Alabama and Albany
and Blakely, Georgia will perform
other analyses for peanuts, peanut
products, and a variety of oilseeds. The
analyses for oilseeds include testing for
free fatty acids, ammonia, nitrogen or
protein, moisture and volatile matter,
foreign matter, and oil (fat) content.

(2) All of the analyses described in
paragraph (b)(1) of this section per-
formed on a single seed sample are
billed at the rate of one hour per sam-
ple. Any single seed analysis performed
on a single sample is billed at the rate
of one-half hour per sample. The stand-
ard hourly rate shall be as specified in
7 CFR 91.37(b).

(c) Vegetable oil testing services. The
analyses for vegetable oils are per-
formed at the Science and Technology
Division Midwestern Laboratory, 3570
North Avondale Ave., Chicago, IL 60618.
The analyses for vegetable oils will in-
clude the flash point test, smoke point
test, acid value, peroxide value, phos-
phorus in oil, and specific gravity. The
fee charged for any single laboratory
analysis for vegetable oils shall be ob-
tained from the schedules of charges in
7 CFR 91.37(a).

§ 93.13 Analytical methods.

Official analyses for peanuts, nuts,
corn, oilseeds, and related vegetable
oils are found in the following manu-
als:

(a) Analyst’s Instruction for
Aflatoxin (August 1994), S&TD Instruc-
tion No. 1, USDA, Agricultural Market-
ing Service, Science and Technology
Division, South Agriculture Building,
14th & Independence Avenue, SW, P.O.
Box 96456, Washington, DC 20090–6456.

(b) Official Methods and Rec-
ommended Practices of the American
Oil Chemists’ Society (AOCS), Amer-
ican Oil Chemists’ Society, 1608
Broadmoor Drive, P.O. Box 3489, Cham-
paign, IL 61826–3489.

(c) Official Methods of Analysis of
AOAC INTERNATIONAL, Suite 500, 481
North Frederick Avenue, Gaithersburg,
MD 20877–2417.

(d) Standard Analytical Methods of
the Member Companies of Corn Indus-
tries Research Foundation, Corn Refin-
ers Association (CRA), Suite 1120, 1100
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Connecticut Avenue, NW, Washington,
DC 20036.

§ 93.14 Fees for aflatoxin testing.

(a) The fee charged for any single lab-
oratory analysis for aflatoxins shall be
obtained from the schedules of charges
in 7 CFR 91.37(a).

(b) The charge for the aflatoxin test-
ing of raw peanuts under the Peanut
Marketing Agreement for subsamples
1–AB, 2–AB, 3–AB, and 1–CD is a set
cost per pair of analyses and shall be
set by cooperative agreement between
the Peanut Administrative Committee
and AMS Science and Technology Divi-
sion.

(c) The charge for any requested lab-
oratory analysis for aflatoxins not list-
ed shall be based on the standard hour-
ly rate specified in 7 CFR 91.37(b).

§ 93.15 Fees for analytical testing of
oilseeds.

(a) The fee charged for any single lab-
oratory analysis for oilseeds shall be
obtained from the schedules of charges
in 7 CFR 91.37(a).

(b) The charge for any requested lab-
oratory analysis for oilseeds not listed
shall be based on the standard hourly
rate specified in 7 CFR 91.37(b).

PART 94—POULTRY AND EGG
PRODUCTS

Subpart A—Mandatory Analyses of Egg
Products

Sec.
94.1 General.
94.2 Definitions.
94.3 Analyses performed and locations of

laboratories.
94.4 Analytical methods.
94.5 Charges for laboratory service.

Subpart B—Voluntary Analyses of Egg
Products

94.100 General.
94.101 Definitions.
94.102 Analyses available.
94.103 Analytical methods.
94.104 Fees and charges.

Subpart C—Salmonella Laboratory
Recognition Program

94.200 [Reserved]

Subpart D—Processed Poultry Products

94.300 General.
94.301 Definitions.
94.302 Analyses available and locations of

laboratories.
94.303 Analytical methods.
94.304 Fees and charges.

AUTHORITY: Secs. 2–28 of the Egg Products
Inspection Act (84 Stat. 1620–1635; 21 U.S.C.
1031–1056), Agricultural Marketing Act of
1946, Secs. 202–208 as amended (60 Stat. 1087–
1091; 7 U.S.C. 1621–1627).

SOURCE: 58 FR 42428, Aug. 9, 1993, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 94 appear at 61 FR 51352, Oct. 2 1996.

Subpart A—Mandatory Analyses
of Egg Products

§ 94.1 General.

Microbiological, chemical, and phys-
ical analysis of liquid, frozen, and dried
egg products is performed under au-
thority of the Egg Products Inspection
Act (21 U.S.C. 1031–1056).

§ 94.2 Definitions.

Words used in the regulations in this
subpart in the singular form will im-
port the plural, and vice versa, as the
case may demand. As used throughout
the regulations in this subpart, unless
the context requires otherwise, the fol-
lowing terms will be construed to
mean:

Egg. The shell egg of the domes-
ticated chicken, turkey, duck, goose,
or guinea. Some of the terms applica-
ble to shell eggs are defined by the
Poultry Division in § 59.5.

Egg product. Any dried, frozen, or liq-
uid eggs, with or without added ingre-
dients. However, products which con-
tain eggs only in a relatively small
proportion or historically have not
been, in the judgment of the Secretary,
considered by consumers as products of
the egg food industry may be exempted
by the Secretary under such conditions
as may be prescribed to assure that the
egg ingredients are not adulterated and
such products are not represented as
egg products. Some of the products ex-
empted as not being egg products are
specified by the Poultry Division in
§ 59.5.
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Mandatory sample. An official sample
of egg product(s) taken for testing
under authority of the Egg Products
Inspection Act (21 U.S.C. 1031–1056) for
analysis by a U.S. Department of Agri-
culture, Agricultural Marketing Serv-
ice, Science and Technology Division
laboratory at government expense. A
mandatory sample shall include an egg
product sample to be analyzed for
microbiological, chemical, or physical
attributes.

Official plant. Any plant, as deter-
mined by the Secretary, at which the
U.S. Department of Agriculture main-
tains inspection of the processing of
egg products under the authority of the
Egg Products Inspection Act.

Pasteurize. The subjecting of each
particle of egg products to heat or
other treatments to destroy harmful
viable microorganisms by such proc-
esses as may be prescribed by the regu-
lations in the EPIA.

Pesticide chemical, food additive, color
additive, and raw agricultural commodity.
These terms shall have the same mean-
ing for purposes of this subpart as
under sections 408, 409, and 706 of the
Federal Food, Drug, and Cosmetic Act.

Plant. Any place of business where
egg products are processed.

Processing. Manufacturing of egg
products, including breaking eggs or
filtering, mixing, blending, pasteuriz-
ing, stabilizing, cooling, freezing, dry-
ing, or packaging egg products at offi-
cial plants.

§ 94.3 Analyses performed and loca-
tions of laboratories.

(a) Samples drawn by a USDA egg
products inspector will be analyzed by
Science and Technology Division per-
sonnel for microbiological, chemical,
and physical attributes. The analytical
results of these samples will be re-
ported to the resident egg products in-
spector at the applicable plant on the
official certificate.

(b) Mandatory egg product samples
for Salmonella are required and are ana-
lyzed in Division laboratories to spot
check and confirm the adequacy of Di-
vision approved and recognized labora-
tories for analyzing routine egg prod-
uct samples for Salmonella.

(c) Mandatory egg product samples
for chlorinated hydrocarbons are re-

quired and are submitted by the plant
inspectors on a random basis. These
samples screen for pesticide residues
and industrial chemical contaminants
in egg products.

(d) Samples are drawn by a USDA egg
products inspector to determine poten-
tial adulteration. These egg product
samples may be analyzed for extra-
neous material, color, color additive,
pesticide, heavy metal, microorganism,
dextrin, or other substance.

(e) The Science and Technology Divi-
sion’s Eastern Laboratory shall con-
duct the majority of laboratory analy-
ses for egg products. The analyses for
mandatory egg product samples are
performed at the following USDA loca-
tion: USDA, AMS, Science and Tech-
nology Division, Eastern Laboratory,
2311–B Aberdeen Boulevard, Gastonia,
NC 28054.

[58 FR 42428, Aug. 9, 1993, as amended at 59
FR 24325, May 10, 1994; 59 FR 50121, Sept. 30,
1994]

§ 94.4 Analytical methods.
The majority of analytical methods

used by the USDA laboratories to per-
form mandatory analyses for egg prod-
ucts are listed as follows:

(a) Edwards, P.R. and W.H. Ewing,
Edwards and Ewing’s Identification of
Enterobacteriaceae, Elsevier Science
Publishing Co., Inc., 52 Vanderbilt Ave-
nue, New York, NY 10017.

(b) Manual of Analytical Methods for
the Analysis of Pesticide Residues in
Human and Environmental Samples,
U.S. Environmental Protection Agency
(EPA), Environmental Toxicology Di-
vision, Health Effects Research Lab-
oratory (HERL), Alexander Drive and
Highway 54, Mail Drop 51, Research
Triangle Park, NC 27711.

(c) Official Methods of Analysis of
AOAC INTERNATIONAL, Suite 500, 481
North Frederick Avenue, Gaithersburg,
MD 20877–2417.

(d) Standard Methods for the Exam-
ination of Dairy Products, American
Public Health Association, 1015 Eight-
eenth Street, NW., Washington, DC
20036.

(e) Standard Methods for the Exam-
ination of Water and Wastewater,
American Public Health Association
(APHA), the American Water Works
Association and the Water Pollution
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Control Federation, APHA, 1015 Eight-
eenth Street, NW., Washington, DC
20036.

(f) U.S. Food and Drug Administra-
tion Bacteriological Analytical Manual
(BAM), Association of Official Analyt-
ical Chemists, suite 400, 2200 Wilson
Boulevard, Arlington, VA 22201–3301.

(g) U.S. Food and Drug Administra-
tion Pesticide Analytical Manuals
(PAM), Volumes I and II, Food and
Drug Administration, U.S. Department
of Health and Human Services, 200 C
Street, SW., Washington, DC 20204
(available from National Technical In-
formation Service, 5285 Port Royal
Road, Springfield, VA 22161).

[58 FR 42428, Aug. 9, 1993, as amended at 61
FR 51352, Oct. 2, 1996]

§ 94.5 Charges for laboratory service.
The costs for analysis of mandatory

egg product samples at Science and
Technology Division laboratories shall
be paid by annually appropriated and
designated funds allocated to the egg
products inspection program. The costs
for any other mandatory laboratory
analyses and testing of an egg prod-
uct’s identity and condition, neces-
sitated by the Egg Products Inspection
Act, shall also be paid by such program
funding.

Subpart B—Voluntary Analyses of
Egg Products

§ 94.100 General.
Analyses for voluntary egg product

samples may be requested to certify
that specifications regarding stated
identity, quality, and wholesomeness
are met; to test routinely for the pres-
ence of Salmonella; and to ensure lab-
oratory quality control with testing
activities.

§ 94.101 Definitions.
Words used in the regulations in this

subpart in the singular form will im-
port the plural, and vice versa, as the
case may demand. As used throughout
the regulations in this part, unless the
context requires otherwise, the follow-
ing terms will be construed to mean:

Certification sample. An egg product
sample submitted by an applicant for
chemical, physical, or microbiological

analyses and tests at a Science and
Technology Division laboratory. This
voluntary sample is analyzed or tested
by the Division’s analyst or scientist
to certify that an egg product lot
meets applicable specifications for
identity, quality, and wholesomeness.

Surveillance sample. This is a 100 gram
sample for Salmonella analysis that is
drawn by the USDA egg product in-
spector from each lot of egg product
processed at an official plant. This
sample may be analyzed by a Science
and Technology Division laboratory, or
by a laboratory approved and recog-
nized by the Division to analyze for
Salmonella in egg products.

Unofficial sample. These samples of
egg products are drawn by plant per-
sonnel upon the request of plant man-
agement. Analyses of these samples are
usually conducted for the plant’s re-
fractometer correlation, bacterio-
logical evaluation of production tech-
niques, or quality control of proce-
dures. Official plant or Science and
Technology Division laboratories can
analyze these samples.

§ 94.102 Analyses available.

A wide array of analyses for vol-
untary egg product samples is avail-
able. Voluntary egg product samples
include surveillance, certification, and
unofficial samples. The physical and
chemical tests for voluntary egg prod-
ucts include analyses for total ash, fat
by acid hydrolysis, moisture, salt, pro-
tein, beta-carotene, catalase, choles-
terol, NEPA color, density, total sol-
ids, aflatoxin, daminozide and amitraz
residues, BHA, BHT, alcohol,
chlorinated hydrocarbon and fumigant
residues, dextrin, heavy and light filth,
glucose, glycerol and gums. In addi-
tion, egg products can be analyzed for
high sucrose content, pH, heavy metals
and minerals, monosodium dihydrogen
phosphate, monosodium glutamate,
nitrites, oxygen, palatability and odor,
phosphorus, propylene glycol, SLS, and
zeolex. There are also be tests for
starch, total sugars, sugar profile,
whey, standard plate count, direct mi-
croscopic count, Campylobacter, coli-
forms, presumptive Escherichia coli,
Listeria monocytogenes, proteolytic
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count, psychrotrophic bacteria, Sal-
monella, Staphylococcus, thermoduric
bacteria, and yeast with mold count.

§ 94.103 Analytical methods.

The analytical methods used by the
Science and Technology Division lab-
oratories to perform voluntary analy-
ses for egg products shall be the same
as listed in § 94.4.

§ 94.104 Fees and charges.

(a) The fee charged for any single lab-
oratory analysis of voluntary egg prod-
uct samples shall be obtained from the
schedules of charges in paragraph (a) of
§ 91.37 of this subchapter.

(b) The charge for any requested lab-
oratory analysis not listed shall be
based on the standard hourly rate spec-
ified in § 91.37, paragraph (b).

Subpart C—Salmonella Laboratory
Recognition Program

94.200 [Reserved]

Subpart D—Processed Poultry
Products

§ 94.300 General.

Laboratory services of processed
poultry products are conducted to de-
rive their analytical attributes used to
determine the compliance of the prod-
uct with applicable specifications.

§ 94.301 Definitions.

Words used in the regulations in this
subpart in the singular form will im-
port the plural, and vice versa, as the
case may demand. As used throughout
the regulations in this subpart, unless
the context requires otherwise, the fol-
lowing terms will be construed to
mean:

Dark meat. Refers to the skinless and
deboned drumstick, thigh, and back
portions of poultry.

Light meat. Refers to the skinless and
deboned breast and wing portions of
poultry.

Poultry. Any kind of domesticated
bird, including, but not limited to,
chicken, turkey, duck, goose, pigeon,
and guinea.

Poultry product. Any ready-to-cook
poultry carcass or part therefrom or
any specified poultry food product.

§ 94.302 Analyses available and loca-
tions of laboratories.

(a) The Science and Technology Divi-
sion laboratories will analyze proc-
essed poultry products for moisture,
fat, salt, protein, nitrites, and added
citric acid.

(b) Deboned poultry for roasting will
have the individual dark meat, light
meat, and skin portions tumbled sepa-
rately in the natural juices prior to
grinding. The skin, light meat, and
dark meat portion weight percentages
of the total product are determined.
The ground skin, ground dark meat,
and ground light meat portions will be
analyzed separately for moisture, pro-
tein, salt, and fat. Moisture to protein
ratios will be reported also for the indi-
vidual portions of poultry.

(c) Canned boned poultry for a vari-
ety of USDA programs will be tested as
a total can composite of the canned
product for moisture, fat, salt, and pro-
tein analyses. Additional poultry com-
modities and related products for spe-
cific USDA sponsored programs will be
tested for different chemical and phys-
ical attributes.

(d) Microbiological analyses, as the
Salmonella determination, are available
for poultry products.

(e) The majority of analyses for proc-
essed poultry products shall be per-
formed at the Science and technology
Division Eastern Laboratory, as indi-
cated in paragraph (e) of § 94.3.

§ 94.303 Analytical methods.
The analytical methods used by the

USDA laboratories to perform analyses
for processed poultry products are
found in the latest edition of the Offi-
cial Methods of Analysis of AOAC
INTERNATIONAL, Suite 500, 481 North
Frederick Avenue, Gaithersburg, MD
20877–2417.

[61 FR 51352, Oct. 2, 1996]

§ 94.304 Fees and charges.
(a) The fee charged for any single lab-

oratory analysis of processed poultry
products shall be obtained from the
schedules of charges in paragraph (a) of
§ 91.37 of this subchapter.
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(b) The laboratory analyses for proc-
essed poultry products shall result in
an additional fee, found in Table 7 of
§ 91.37 of this subchapter, for sample
preparation or grinding.

(c) The charge for any requested lab-
oratory analysis of processed poultry
products not listed shall be based on
the standard hourly rate specified in
§ 91.37 (b) of this subchapter.

PART 95 [RESERVED]

PART 96—COTTONSEED SOLD OR
OFFERED FOR SALE FOR CRUSH-
ING PURPOSES (CHEMICAL
ANALYSIS AND UNITED STATES
OFFICIAL GRADE CERTIFI-
CATION)

Subpart A—Cottonseed Chemists—
Licensing Regulations

SCOPE

Sec.
96.1 General.

DEFINITIONS

96.2 Terms defined.

LICENSED COTTONSEED CHEMISTS

96.3 Application for license as cottonseed
chemist; form.

96.4 Examination of applicant.
96.5 Period of license; renewals.
96.6 Conditions in licensing.
96.7 Sustained proficiency; suspension of li-

cense of cottonseed chemist.
96.8 Annual review of licensed chemist.
96.9 Fees for grading and certification.
96.10 Records of analyses; inspection of cer-

tificate recordkeeping.
96.11 Official and unofficial samples; analy-

ses; certificate.
96.12 Unlicensed persons shall not analyze

and certify the grade of official samples.
96.13 Grade certificate; form.
96.14 Reports of licensed chemists.
96.15 Information of violations.
96.16 Licensed chemists; suspension or rev-

ocation of license.
96.17 Revoked license to be returned to Di-

vision.
96.18 Duplicate license.
96.19 Information on grading to be kept con-

fidential.

FEES AND CHARGES

96.20 Fee for chemist’s license.
96.21 Fee for certificates to be paid by li-

censee to Service.
96.22 Fees for the review of grading of cot-

tonseed.

Subpart B—Official Cottonseed Grade
Calculations

96.23 General.
96.24 Definitions, cottonseed quality analy-

sis terms.
96.25 Determination of grade.
96.26 Determination of quantity index.
96.27 Determination of quality index.
96.28 Calculation of grades of official sam-

ples.
96.29 Analysis and certification of samples

and grades.

AUTHORITY: 7 U.S.C. 1622, 1624.

SOURCE: 58 FR 42431, Aug. 9, 1993, unless
otherwise noted.

Subpart A—Cottonseed
Chemists—Licensing Regulations

SCOPE

§ 96.1 General.
Licenses are issued to chemists of

laboratories involved in the grading of
cottonseed. A chemist that has passed
examinations for analyst proficiency
and for official standards used for grad-
ing shall be issued a license to perform
quality analyses for grade determina-
tions of cottonseed.

DEFINITIONS

§ 96.2 Terms defined.
Words used in the regulations in this

subpart in the singular form will im-
port the plural, and vice versa, as the
case may demand. As used throughout
the regulations in this subpart, unless
the context requires otherwise, the fol-
lowing terms will be construed to
mean:

Blind check sample. A sample des-
ignated to check the routine analytical
testing performance of the licensed
USDA cottonseed chemist. The cotton-
seed is originally mixed in bulk quan-
tities at a Division laboratory and
packaged so that it is a representative
portion for the samples forwarded to
all chemists in a region under a certain
number code. An oil mill representa-
tive and official cottonseed sampler re-
package and identify the cottonseed as
an official sample so that it would be
blind or unknown as a check sample to
the analyst.
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Commercial laboratory. A chemical
laboratory operated by an individual,
firm, or corporation in which one or
more persons are engaged in the chemi-
cal analysis of materials for the public.

Cotton gin. The machine or device
used to separate the cotton fiber from
the cottonseed.

Cottonseed. The word ‘‘cottonseed’’ as
used in this part means the seed, after
having been put through the usual and
customary process known as cotton
ginning, of any cotton produced within
the continental United States.

Dispute. A disagreement between par-
ties as to the true grade of a sample of
cottonseed analyzed and graded by a li-
censed chemist.

License. A license issued under the
Act by the Secretary.

Licensed cottonseed chemist. A person
licensed under the Act by the Sec-
retary to make quantitative and quali-
tative chemical analyses of official
samples of cottonseed, according to the
methods prescribed by the Director of
the Division, and to certify the grade
according to the official cottonseed
standards of the United States.

Licensed cottonseed sampler. A person
licensed by the Secretary to draw and
to certify the authenticity of samples
of cottonseed in accordance with the
regulations in this subpart.

Lot. That parcel or quantity of cot-
tonseed, offered for sale or tendered for
delivery, or delivered on a sale or con-
tract of sale, in freight cars, trucks,
wagons, or otherwise in the quantities
and within the time limits, prescribed
from time to time by the Director of
the AMS Cotton Division, for the draw-
ing and preparation of official samples
by licensed cottonseed samplers.

Official cottonseed standards. The offi-
cial standards of the United States for
the grading, sampling, and analyzing of
cottonseed sold or offered for sale for
crushing purposes, established May 23,
1932, and amendments thereto.

Official sample. A specimen of not less
than 2 pounds of cottonseed, drawn and
prepared by a licensed cottonseed sam-
pler and certified as representative of a
certain identified lot, in accordance
with the regulations in this subpart.

Owner. A person who through finan-
cial interest owns or controls, or has

the disposition of either cottonseed or
of samples of cottonseed.

Society. The American Oil Chemists’
Society (AOCS), P.O. Box 3489, 1608
Broadmoor Drive, Champaign, IL 61826–
3489.

Supervisor of cottonseed chemists. An
officer of the Science and Technology
Division designated as such by the Di-
rector.

[58 FR 42431, Aug. 9, 1993, as amended at 61
FR 51352, Oct. 2, 1996]

LICENSED COTTONSEED CHEMISTS

§ 96.3 Application for license as cotton-
seed chemist; form.

(a) Application for a license to ana-
lyze and grade cottonseed shall be
made to the Director on a form fur-
nished for the purpose by the Science
and Technology Division.

(b) Each application shall be in
English, shall be signed by the appli-
cant, and shall contain or be accom-
panied by satisfactory evidence:

(1) That the applicant is at least 25
years of age and that the applicant is
an actual resident of the continental
United States;

(2) That the applicant holds a degree
in chemistry or chemical engineering
from a recognized college or univer-
sity, and has had not less than 3 years
practical experience in laboratory
work, in which the applicant shall have
analyzed quantitatively and quali-
tatively samples of cottonseed; or in
the absence of a degree from a recog-
nized college or university, that the ap-
plicant has had at least 5 years prac-
tical laboratory experience, 3 years of
which shall have been devoted chiefly
to the analysis of samples of cotton-
seed;

(3) That the applicant has no finan-
cial interest, or is in the employ of
anyone having a financial interest in
any cottonseed oil mill or cotton gin-
ning establishment;

(4) That the applicant agrees to com-
ply with and abide by the terms of the
Act and these regulations so far as
they may relate to him or her;

(5) That the applicant is an independ-
ent analytical chemist or an employee
of a commercial analytical laboratory;
and

VerDate 27<FEB>98 10:19 Mar 12, 1998 Jkt 179016 PO 00000 Frm 00250 Fmt 8010 Sfmt 8010 Y:\SGML\179016.TXT 179016-3



257

Agricultural Marketing Service, USDA § 96.7

(6) That the applicant owns or will
have the use of all of the apparatus
specified in the regulations, estab-
lished hereunder for the analysis and
grading of cottonseed.

(c) Every chemist licensed hereunder
to analyze cottonseed and to certify
the grade thereof shall comply with the
Society’s official analytical test meth-
ods and other methods of analysis ap-
proved by the Director.

(d) The applicant shall furnish such
additional information, as the Director
shall at any time find to be necessary,
to the consideration of the submitted
application.

(e) Upon receipt of an incomplete or
improperly executed application, the
applicant will be notified of the defi-
ciency in the application. If the appli-
cation is not corrected and returned
within 30 days following the date of no-
tification, the application will be con-
sidered as having been abandoned.

[58 FR 42431, Aug. 9, 1993, as amended at 61
FR 51352, Oct. 2, 1996]

§ 96.4 Examination of applicant.
Each applicant for a license as a

chemist and each licensed chemist
shall, when requested, submit to a
practical examination and written test,
to show an ability to analyze and grade
cottonseed. These examinations can
only be administered by the supervisor
of cottonseed chemists. The chemist’s
failure to pass such tests may be con-
sidered sufficient ground for withhold-
ing the issuance of a license or of a re-
newal of a license.

§ 96.5 Period of license; renewals.
The period for which a license may be

issued shall be from the first day of Au-
gust, until, and including the 31st day
of July, following. Renewals shall be
for not more than 1 year beginning
with the first day of August of each
year, provided that licenses issued on
and after June 1 of any year shall be
for the period ending on July 31 of the
following year.

§ 96.6 Conditions in licensing.
(a) It shall be a condition of the li-

censing of any person and of the reten-
tion by him or her of a license, that
during the active cotton season each
year, the licensee shall be engaged in

or in connection with the grading of
cottonseed; that each cottonseed sam-
ple offered for grading shall be ana-
lyzed and grade certified by the li-
censee, in accordance with the official
cottonseed standards of the United
States; and that the USDA license of
the cottonseed chemist shall not be
used or be allowed to be used for any
improper purpose.

(b) A USDA licensed cottonseed
chemist shall be required to partici-
pate in each quality assurance program
and each collaborative study for the
analytical testing of cottonseed as fol-
lows:

(1) The licensed chemist must par-
ticipate in the American Oil Chemists’
Society (AOCS) cottonseed series
which requires the testing of 10 known
cottonseed samples per year for foreign
matter, moisture, free fatty acids, oil,
and ammonia.

(2) The licensed chemist must ana-
lyze and issue a grade for 10 blind cot-
tonseed check samples per year from
the Science and Technology Division.
These blind check samples will be sub-
mitted as ‘‘official’’ samples.

(3) The chemist shall participate in
all collaborative cottonseed analytical
method validation studies, initiated by
the Division Director.

(c) Each licensed chemist shall keep
his or her license conspicuously posted
at the place where he or she functions
as a chemist, or in such other place as
may be approved by the Division Direc-
tor.

(d) Each licensed chemist must pay
in a timely manner an annual licensing
renewal fee and other charges and fees
assessed by the Division, as listed in
§§ 96.20 and 96.21. In the event the chem-
ist fails to pay the annual license re-
newal fee by the 31st day of August, the
chemist will be sent a written notice of
a 7-day review by the Director for the
suspension of his or her license.

[58 FR 42431, Aug. 9, 1993, as amended at 61
FR 51352, Oct. 2, 1996]

§ 96.7 Sustained proficiency; suspen-
sion of license of cottonseed chem-
ist.

(a) Sustained proficiency in the anal-
ysis of the two check sample series is
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required to maintain a license. If a li-
censed chemist fails to perform satis-
factorily during a 1 year period on ei-
ther the AOCS or the USDA check cot-
tonseed series, the chemist shall be
placed on probation for 1 year, provid-
ing that the person achieves a passing
score (90 or higher) on a retake of the
proficiency examination. In the event
that the chemist fails the examination,
he or she may be subject to an imme-
diate suspension of the license.

(b) Failure to perform satisfactorily
with either quality assurance program
during a 1 year probationary period
may also result in suspension of the li-
cense.

(c) Pending final action by the Direc-
tor to suspend a license of a cottonseed
chemist, a written notice of such sus-
pension shall be given to the respective
licensee, accompanied by a statement
of the reasons therefore. Within 7 days
after receipt of notice and statement of
reasons by a licensee, an appeal may be
filed in writing with the Director sup-
ported by any argument or evidence as
to why the license should not be sus-
pended. After expiration of the 7-day
period and consideration of such argu-
ment and evidence, the Director shall
take such action, as deemed appro-
priate, with respect to a suspension.

(d) Upon termination of service as a
cottonseed chemist or suspension of
such license, such licensee shall surren-
der the license immediately to the su-
pervisor of the cottonseed chemists.

(e) The minimum period of license
suspension for a cottonseed chemist
shall be 1 year, after which the chemist
may reapply and be reexamined for a
USDA license.

(f) At the expiration of any period of
suspension of such license, unless in
the meantime it be revoked, the dates
of the suspension period shall be en-
dorsed thereon and returned to the li-
censed chemist to whom it was origi-
nally issued.

§ 96.8 Annual review of licensed chem-
ist.

Each licensed chemist shall be sub-
ject to an annual on-site review, by the
supervisor of the cottonseed chemists,
to assess the chemist’s continued con-
formance with procedure and equip-

ment requirements of official analyt-
ical test methods.

§ 96.9 Fees for grading and certifi-
cation.

Whenever any licensed chemist shall
grade and/or certify any cottonseed or
samples for a fee, the fee charged shall
be reasonable, unconditional, non-
discriminatory, and shall be in accord-
ance with a schedule previously sub-
mitted to and approved by the Divi-
sion. The schedule shall include the
certificate fee provided for in § 96.21.

§ 96.10 Records of analyses; inspection
of certificate recordkeeping.

(a) Certificate recordkeeping respon-
sibilities. The laboratory shall have an
adequate system for the numbering and
accounting of issued official cottonseed
certificates. Provisions shall be made
for consecutively numbering all cot-
tonseed grade certificates issued and
listing in a separate journal certificate
numbers with the sample identification
for accurate billing.

(b) Retention of records for inspec-
tion. Each licensed chemist, shall keep,
or shall cause to be kept for him or
her, for a period of at least 3 years
after date of analysis, a record of the
analysis of each individual sample of
cottonseed graded by the licensee.

(c) Each licensed chemist shall per-
mit any authorized officer or agent of
the Department to inspect or examine,
on any business day during normal
business hours, books and records re-
lating to analyses of cottonseed sam-
ples and issuance of cottonseed grade
certificates under the Act and the reg-
ulations in this subpart.

§ 96.11 Official and unofficial samples;
analyses; certificate.

(a) Each licensed cottonseed chemist
shall designate a certificate number
from a series of assigned numbers to
each official sample of cottonseed as
received and shall analyze and certify
over his or her signature the grade of
each sample or lot of cottonseed in the
order of its receipt.

(b) Each such sample which is in
proper condition for analysis under
these regulations and which is accom-
panied by the certificate of a licensed
cottonseed sampler certifying it to be
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an official sample that represents an
identified lot of cottonseed shall be
considered an official sample. In any
case where the original sample is lost
or destroyed before analysis, the dupli-
cate thereof, retained by the licensed
cottonseed sampler, as provided in
§ 61.34 of this subchapter, shall become
the official sample. Each licensed
chemist shall retain for at least 2
weeks a portion of each official sample
first analyzed; and in any case where a
review is requested under § 61.8 of this
subchapter, such retained portion shall
be considered an official sample for
purposes of review analysis.

(c) Each such sample which is: (1) Not
sufficient for proper analysis as an offi-
cial sample under these regulations, or

(2) Not accompanied by a certificate
of a licensed cottonseed sampler, or

(3) Not believed to be samples of the
same seed represented by an official
sample (except duplicates or lost or de-
stroyed official samples) shall be con-
sidered an unofficial sample and the li-
censed cottonseed chemist’s certificate
of the grade thereof shall be plainly
marked: ‘‘Sample not official; grade
applies to sample only.’’ This para-
graph shall not apply to mill control or
crush samples.

§ 96.12 Unlicensed persons shall not
analyze and certify the grade of of-
ficial samples.

(a) No person shall in any way rep-
resent that he or she is a chemist li-
censed under the Act, unless that per-
son holds a license issued under the
Act. Title 18 U.S.C. 1001, Crimes and
Criminal Procedures, makes it a crimi-
nal offense to knowingly and willfully
make such false representations.

(b) Only licensed chemists shall ana-
lyze and certify the grade of official
cottonseed samples.

§ 96.13 Grade certificate; form.

Each grade certificate issued under
the Act by a licensed chemist shall be
in a form, approved for the purpose by
the Director and shall embody within
its written or printed terms:

(a) The caption ‘‘Cottonseed Grade
Certificate.’’

(b) The serial number assigned to it.
(c) The date and place of issuance.

(d) A statement certifying that the
analysis of the cottonseed sample was
made according to the methods ap-
proved by the Director of the Division
and that the grade given is according
to the official standards of the United
States.

(e) A statement of the condition of
the lot of cottonseed as reported by the
sampler, and in cases where the sample
was submitted by a licensed sampler,
the name and license number of the
sampler.

(f) The identification of each lot of
cottonseed by the marks and notations
by which the seed was identified at the
time the sample was taken, and the or-
igin of the cottonseed by county and
State.

(g) All analytical data required by
the Director.

(h) The signature and license number
of the chemist. In addition, the grade
certificate may include any other mat-
ter consistent with the Act or the regu-
lations in this part. Two copies of the
grade certificate form shall be submit-
ted to and approved by the Division,
before use by a licensed chemist. A
copy of each certificate shall be mailed
to a designated office of the Division
within 36 hours after its issuance.

§ 96.14 Reports of licensed chemists.

Each licensed chemist shall periodi-
cally, when requested by the Director,
make reports on forms furnished for
the purpose by the Division, concern-
ing the activities as such licensed
chemist.

§ 96.15 Information of violations.

Whenever any person licensed under
this part becomes aware of information
relating to the violation of the Act or
these regulations, such person shall in-
form the Director of the Division of the
alleged violations.

§ 96.16 Licensed chemists; suspension
or revocation of license.

The Director may, without a hearing,
suspend or revoke the license issued to
a licensed chemist upon written re-
quest and a satisfactory statement of
reasons submitted by such licensed
chemist. Pending final action by the
Secretary, the Director may, whenever
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such action is deemed necessary, sus-
pend or revoke the license of any li-
censed chemist when such licensed
chemist:

(a) Has ceased to perform services as
such chemist;

(b) Has knowingly or carelessly ana-
lyzed cottonseed improperly;

(c) Has violated or evaded any provi-
sion of the Act or the regulations so far
as they relate to the licensee;

(d) Has used the license or allowed it
to be used for any fraudulent or im-
proper purposes; or

(e) Has in any manner become incom-
petent or incapacitated to perform the
duties of a licensed chemist.
In such cases the Director shall give
written notice of the suspension or rev-
ocation to the licensed chemist, ac-
companied by a statement of the rea-
sons therefor. Within 10 days after the
receipt of the aforesaid notice and
statement of reasons by such licensee,
the individual may file an appeal, in
writing, with the Secretary, supported
by any argument or evidence that the
licensee may wish to offer, as to why
the license should not be suspended or
revoked. After the expiration of the
aforesaid 10-day period and consider-
ation of such argument and evidence,
the Secretary will take such action as
is deemed appropriate with respect to
such suspension or revocation. When
no appeal is filed within the prescribed
10 days, the license shall be automati-
cally suspended or revoked.

§ 96.17 Revoked license to be returned
to Division.

If a license issued to a licensed chem-
ist is revoked, such license shall be re-
turned to the Division.

§ 96.18 Duplicate license.
Upon satisfactory proof of the loss or

destruction of a license issued to a li-
censed chemist, a duplicate thereof
may be issued under the same or a new
number.

§ 96.19 Information on grading to be
kept confidential.

Every person licensed under the Act
as a licensed chemist shall keep con-
fidential all information secured by the
licensee, relative to cottonseed ana-
lyzed and graded by the licensee. The

licensee shall not disclose such infor-
mation to any person, except to the
owner or custodian of the seed in ques-
tion, or to an authorized agent of the
Department.

FEES AND CHARGES

§ 96.20 Fee for chemist’s license.
(a) The fee for the examination of an

applicant for a license as a chemist to
analyze and certify the grade of cotton-
seed shall be $1100.00.

(b) The examination fee shall be paid
at the time the application is filed or
at a time prior to the administration of
the examinations. This fee shall be
paid regardless of the outcome of the
licensing examinations. The examina-
tion fee shall be nonrefundable to the
applicant; however, in the evident of
death of the applicant prior to the ex-
amination, full payment of the fee may
be returned to the applicant’s bene-
ficiary. If an application is filed with
an insufficient fee, the application and
fee submitted will be returned to the
applicant.

(c) For each renewal of a chemist’s li-
cense, the fee shall be $275.00.

§ 96.21 Fee for certificates to be paid
by licensee to Service.

(a) To cover the cost of administering
the regulations in this part, each li-
censed cottonseed chemist shall pay to
the Service $3.00 for each certificate of
the grade of cottonseed issued by the
licensee.

(b) Upon receipt of a statement from
the Service each month, showing the
number of certificates issued by the li-
censee, such licensee will forward the
appropriate remittance in the form of a
check, draft, or money order payable to
the ‘‘Agricultural Marketing Service,
USDA.’’

§ 96.22 Fees for the review of grading
of cottonseed.

For the review of the grading of any
lot of cottonseed, the fee shall be
$60.00. Remittance to cover such fee, in
the form of a check, draft, or money
order payable to the ‘‘Agricultural
Marketing Service, USDA’’ shall ac-
company each application for review.
For each such fee collected, $20.00 shall
be disbursed to each of the two licensed
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chemists designated to make reanaly-
sis of such seed.

Subpart B—Official Cottonseed
Grade Calculations

§ 96.23 General.
Using methods prescribed by the

Science and Technology Division, the
licensed cottonseed chemist makes
quantitative and qualitative chemical
analyses, certificating the grade ac-
cording to the official cottonseed
standards of the United States.

§ 96.24 Definitions, cottonseed quality
analysis terms.

Words used in the regulations in this
subpart in the singular form will im-
port the plural, and vice versa, as the
case may demand. As used throughout
the regulations in this subpart, unless
the context requires otherwise, the fol-
lowing terms will be construed to
mean:

Cottonseed quality analysis. In deter-
mining the quality of cottonseed, test-
ing is performed by licensed chemists
for total composition of oil, ammonia,
moisture, free fatty acids, and foreign
matter. These individual analytical
factors of cottonseed samples are com-
bined to form indexes of quantity and
quality, which in turn are used to de-
termine the official grade of cotton-
seed, in accordance with the United
States Official Standards for Grades.

Foreign matter. The foreign matter in
cottonseed includes boll portions, sand,
dirt, stones or gravel, hulls, leaves,
stems, unginned locks of cotton, lint
cotton, immature seeds, and any non-
cotton extraneous material.

Official grade. The official grade is
the product of the quantity index times
the quality index, and it is determined
by a representative official sample of
cottonseed, graded by a licensed chem-
ist under the supervision of the United
States Department of Agriculture. The
base grade for cottonseed is 100.0.

Quality index. The quality index
measures the deterioration of cotton-
seed in oil and meal and takes into ac-
count the excesses of moisture, foreign
matter and free fatty acids.

Quantity index. The quantity index
measures the oil and cake or meal in
the cottonseed and takes into account

variations in the quantity of oil and
ammonia.

§ 96.25 Determination of grade.

The grade of cottonseed shall be de-
termined from the analysis of samples,
and it shall be the result, stated in the
nearest whole or half numbers, ob-
tained by multiplying a quantity index
by a quality index and dividing the re-
sult by 100. The quantity index and the
quality index shall be determined as
hereinafter provided.

(a) The basis grade of cottonseed
shall be grade 100.

(b) High grades of cottonseed shall be
those grades above 100.

(c) Low grades of cottonseed shall be
those grades below 100.

(d) Grades for American Pima cotton-
seed shall be suffixed by the designa-
tion ‘‘American Pima’’ or by the sym-
bol ‘‘AP.’’

§ 96.26 Determination of quantity
index.

The quantity index of cottonseed
shall be determined as follows:

(a) For Upland cottonseed, the quan-
tity index shall equal four times the
percentage of oil, plus six times the
percentage of ammonia, plus five.

(b) For American Pima cottonseed,
the quantity index shall equal four
times the percentage of oil, plus six
times the percentage of ammonia,
minus ten.

§ 96.27 Determination of quality index.

The quality index of cottonseed shall
be an index of purity and soundness,
and shall be determined as follows:

(a) Prime quality cottonseed. Cotton-
seed, that by analysis, contains not
more than 1.0 percent of foreign mat-
ter, not more than 12.0 percent of mois-
ture, and not more than 1.8 percent of
free fatty acids in the oil in the seed,
shall be known as prime quality cot-
tonseed and shall have a quality index
of 100.

(b) Below prime quality cottonseed. The
quality index of cottonseed that, by
analysis, contains foreign matter,
moisture, or free fatty acids in the oil
in the seed, in excess of the percent-
ages prescribed in paragraph (a) of this
section, shall be found by reducing the
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quality index of prime quality cotton-
seed as follows:

(1) Four-tenths of a unit for each 0.1
percent of free fatty acids in the oil, in
the seed, in excess of 1.8 percent.

(2) One-tenth of a unit for each 0.1
percent of foreign matter in excess of
1.0 percent.

(3) One-tenth of a unit for each 0.1
percent of moisture in excess of 12.0
percent.

(c) Off quality cottonseed. Cottonseed
that has been treated by either me-
chanical or chemical process other
than the usual cleaning, drying, and
ginning (except sterilization required
by the United States Department of
Agriculture for quarantine purposes) or
that are fermented or hot, or that upon
analysis are found to contain 12.5 per-
cent or more of free fatty acids, in the
oil, in the seed, or more than 10.0 per-
cent of foreign matter, or more than
20.0 percent of moisture, or more than
25.0 percent of moisture and foreign
matter combined, shall be designated
as ‘‘off quality cottonseed.’’

(d) Below grade cottonseed. Cotton-
seed, the grade of which, when cal-
culated according to § 96.25 is below
grade 40.0, shall be designated as
‘‘below grade cottonseed,’’ and a nu-
merical grade shall not be indicated.

§ 96.28 Calculation of grades of official
samples.

(a) Data on certificates of official
cottonseed analyses shall be expressed
as follows:

Foreign Matter to—0.1 percent
Oil to—0.1 percent
Ammonia to—0.01 percent
Free Fatty Acid, when 5% or under, to—0.1

percent
Free Fatty Acid, when over 5%, to—0.5 per-

cent
Quantity Index to—0.01 percent
Quality Index to—0.1 percent

(b) Grade to whole or half units,
whichever actual calculation is nearest
shall be determined as follows:

(1) The calculation of grades shall be
made by the method of disregarding
the figures to the right of the second
decimal place.

(2) Calculated grades ending with
.2500 through .7499 will be considered to
be in the .25 through .74 range, and will
be reported to the nearest half grade.

(3) Calculated grades ending with
.7500 through .2499 will be considered to
be in the .75 through .24 range, and will
be reported to the nearest whole grade.

§ 96.29 Analysis and certification of
samples and grades.

The certification of samples of cot-
tonseed, and the analysis and certifi-
cation of grades of cottonseed shall be
performed in accordance with methods,
approved from time to time for the
purposes by the Director, or a des-
ignated representative.

PART 97—PLANT VARIETY AND
PROTECTION

SCOPE

Sec.
97.1 General.

DEFINITIONS

97.2 Meaning of words.

ADMINISTRATION

97.3 Plant Variety Protection Board.

THE APPLICATION

97.5 General requirements.
97.6 Application for certificate.
97.7 [Reserved]
97.8 Specimen requirements.
97.9 Drawings and photographs.
97.10 Parts of an application to be filed to-

gether.
97.11 Application accepted and filed when

received.
97.12 Number and filing date of an applica-

tion.
97.13 When the owner is deceased or legally

incapacitated.
97.14 Joint applicants.
97.15 Assigned varieties and certificates.
97.16 Amendment by applicant.
97.17 Papers of completed application to be

retained.
97.18 Applications handled in confidence.
97.19 Publication of pending applications.
97.20 Abandonment for failure to respond

within the time limit.
97.21 Extension of time for a reply.
97.22 Revival of an application abandoned

for failure to reply.
97.23 Voluntary withdrawal and abandon-

ment of an application.
97.24 Assignee.

EXAMINATIONS, ALLOWANCES, AND DENIALS

97.100 Examination of applications.
97.101 Notice of allowance.
97.102 Amendments after allowance.
97.103 Issuance of a certificate.
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97.104 Application or certificate abandoned.
97.105 Denial of an application.
97.106 Reply by applicant; request for recon-

sideration.
97.107 Reconsideration and final action.
97.108 Amendments after final action.

CORRECTION OF ERRORS IN CERTIFICATE

97.120 Corrected certificate—office mistake.
97.121 Corrected certificate—applicant’s

mistake.

REISSUANCE OF CERTIFICATE

97.122 Certified seed only election.

ASSIGNMENTS AND RECORDING

97.130 Recording of assignments.
97.131 Conditional assignments.
97.132 Assignment records open to public in-

spection.

MARKING OR LABELING PROVISIONS

97.140 After filing.
97.141 After issuance.
97.142 For testing or increase.
97.143 Certified seed only.
97.144 Additional marking or labeling.

ATTORNEYS AND AGENTS

97.150 Right to be represented.
97.151 Authorization.
97.152 Revocation of authorization; with-

drawal.
97.153 Persons recognized.
97.154 Government employees.
97.155 Signatures.
97.156 Addresses.
97.157 Professional conduct.
97.158 Advertising.

FEES AND CHARGES

97.175 Fees and charges.
97.176 Fees payable in advance.
97.177 Method of payment.
97.178 Refunds.
97.179 Copies and certified copies.

AVAILABILITY OF OFFICE RECORDS

97.190 When open records are available.

PROTEST PROCEEDINGS

97.200 Protests to the grant of a certificate.
97.201 Protest proceedings.

PRIORITY CONTEST

97.205 Definition; when declared.
97.206 Preparation for priority contest be-

tween applicants.
97.207 Preparation of priority papers and

declaration of priority contest.
97.208 Burden of proof.
97.209 Preliminary statement on novel vari-

ety developed in the United States.
97.210 Preliminary statement on novel vari-

ety developed in a foreign country.

97.211 Statements sealed before filing.
97.212 Correction of a statement on motion.
97.213 Failure to file statements.
97.214 Access to preliminary statements.
97.215 Dissolution at the request of the

Commissioner.
97.216 Concession; abandonment.
97.217 Affidavits and exhibits.
97.218 Matters considered in determining a

priority.
97.219 Recommendation by the Commis-

sioner.
97.220 Decision by the Commissioner.
97.221 Status of claims of defeated appli-

cant.
97.222 Second priority contest.

APPEAL TO THE SECRETARY

97.300 Petition to the Secretary.
97.301 Commissioner’s answer.
97.302 Decision by the Secretary.
97.303 Action following the decision.

GENERAL PROCEDURES IN PRIORITY, PROTEST,
OR APPEAL PROCEEDINGS

97.400 Extensions of time.
97.401 Miscellaneous provisions.
97.402 Service of papers.
97.403 Manner of service.

REVIEW OF DECISIONS BY COURT

97.500 Appeal to U.S. courts.

CEASE AND DESIST PROCEEDINGS

97.600 Rules of practice.

PUBLIC USE DECLARATION

97.700 Public interest in wide usage.

PUBLICATION

97.800 Publication of public variety descrip-
tions.

AUTHORITY: Plant Variety Protection Act,
as amended, 7 U.S.C. 2321 et seq.; and Sec. 14,
Plant Variety Protection Act amendments of
1994, 7 U.S.C. 2401 note.

SOURCE: 58 FR 42435, Aug. 9, 1993, unless
otherwise noted.

SCOPE

§ 97.1 General.
Certificates of protection are issued

by the Plant Variety Protection office
for new, distinct, uniform, and stable
varieties of sexually reproduced or
tubor propagated plants. Each certifi-
cate of plant variety protection cer-
tifies that the breeder has the right,
during the term of the protection, to
prevent others from selling the variety,
offering it for sale, reproducing it, im-
porting or exporting it, conditioning it,
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stocking it, or using it in producing a
hybrid or different variety from it, as
provided by the Act.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995]

DEFINITIONS

§ 97.2 Meaning of words.

Words used in the regulations in this
part in the singular form will import
the plural, and vice versa, as the case
may demand. The definitions of terms
contained in the Act shall apply to
such terms when used in this part. As
used throughout the regulations in this
part, unless the context requires other-
wise, the following terms will be con-
strued to mean:

Abandoned application. An application
which has not been pursued to comple-
tion within the time allowed by the Of-
fice or has been voluntarily abandoned.

Act. The Plant Variety Protection
Act (7 U.S.C. 2321 et seq.).

Administrator. The Administrator of
the Agricultural Marketing Service of
the U.S. Department of Agriculture, or
any other officer or employee of the
Department of Agriculture to whom
authority has heretofore been dele-
gated, or to whom authority may here-
after be delegated, to act in his or her
stead.

Applicant. The person who applied for
a certificate of plant variety protec-
tion.

Application. An application for plant
variety protection under the Act.

Assignee. A person to whom an owner
assigns his/her rights in whole or in
part.

Board. The Plant Variety Protection
Board appointed by the Secretary.

Certificate. A certificate of plant vari-
ety protection issued under the Act by
the Office.

Certified seed. Seed which has been de-
termined by an official seed certifying
agency to conform to standards of ge-
netic purity and identity as to variety,
which standards have been approved by
the Secretary.

Commissioner. The Examiner in Chief
of the Office.

Decision and order. Includes the Sec-
retary’s findings of fact; conclusions
with respect to all material issues of

fact and law, as well as the reasons or
basis therefor; and order.

Examiner. An employee of the Plant
Variety Protection Office who deter-
mines whether a certificate is entitled
to be issued. The term shall, in all
cases, include the Commissioner.

Foreign application. An application
for plant variety protection filed in a
foreign country.

Hearing Clerk. The Hearing Clerk,
U.S. Department of Agriculture, Wash-
ington, DC.

Hearing Officer. An Administrative
Law Judge, U.S. Department of Agri-
culture, or other officer or employee of
the Department of Agriculture, duly
assigned to preside at a hearing held
pursuant to the rules of this part.

Office or Plant Variety Protection Of-
fice. The Plant Variety Protection Of-
fice, Science and Technology Division,
AMS, USDA.

Official Journal. The ‘‘Official Journal
of the Plant Variety Protection Of-
fice.’’

Owner. A breeder who developed or
discovered a variety for which plant
variety protection may be applied for
under the Act, or a person to whom the
rights to such variety have been as-
signed or transferred.

Person. An individual, partnership,
corporation, association, government
agency, or other business or govern-
mental entity.

Secretary. The Secretary of Agri-
culture of the United States or any
other officer or employee of the U.S.
Department of Agriculture, to whom
authority has heretofore been dele-
gated, or to whom authority may here-
after be delegated to act in his or her
stead.

Seed certifying agency. It shall be de-
fined as set forth in the Federal Seed
Act (53 Stat. 1275).

Sale for other than seed purposes. The
transfer of title to and possession of
the seed by the owner to a grower or
other person, for reproduction for the
owner, for testing, or for experimental
use, and not for commercial sale of the
seed or the reproduced seed for plant-
ing purposes.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995; 61 FR 248, Jan. 4, 1996]
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ADMINISTRATION

§ 97.3 Plant Variety Protection Board.
(a) The Plant Variety Protection

Board shall consist of 14 members ap-
pointed for a 2-year term. The Board
shall be appointed every 2 years and
shall consist of individuals who are ex-
perts in various areas of varietal devel-
opment. The membership of the Board,
which shall include farmer representa-
tion, shall be drawn approximately
equally from the private or seed indus-
try sector and from the government or
public sector. No member shall be eli-
gible to act on any matter involving
any appeal or questions under section
44 of the Act, in which the member or
his or her employer has a direct finan-
cial interest.

(b) The functions of the Board are to:
(1) Advise the Secretary concerning

adoption of rules and regulations to fa-
cilitate the proper administration of
the Act;

(2) Make advisory decisions on all ap-
peals from the examiner or Commis-
sioner;

(3) Advise the Secretary on the dec-
laration of a protected variety open to
use in the public interest; and

(4) Advise the Secretary on any other
matters under the regulations in this
part.

(c) The proceedings of the Board shall
be conducted in accordance with the
Federal Advisory Committee Act, Ad-
ministrative Regulations of the U.S.
Department of Agriculture (7 CFR part
25), and such additional operating pro-
cedures as are adopted by members of
the Board.

[58 FR 42435, Aug. 9, 1993, as amended at 61
FR 248, Jan. 4, 1996]

THE APPLICATION

§ 97.5 General requirements.
(a) Protection under the Act shall be

afforded only as follows:
(1) Nationals and residents of the

United States shall be eligible to re-
ceive all of the protection under the
Act.

(2) Nationals and residents of Mem-
ber States of the International Union
for the Protection of New Varieties of
Plants (including states which are
members of an intergovernmental or-

ganization which is a UPOV member)
shall be eligible to receive the same
protection under the Act as is provided
to nationals of the United States.

(3) Persons who are not entitled to
protection under paragraph (a)(1) or (2)
of this section, and who are nationals
of a foreign state which is not a mem-
ber of the International Union for the
Protection of New Varieties of Plants,
shall be entitled to only so much of the
protection provided under the Act, as
is afforded by such foreign state to na-
tionals of the United States, for the
same genus and species under the laws
of such foreign state in effect at the
time that the application for protec-
tion under the Act is filed, except
where further protection under the Act
must be provided in order to avoid the
violation of a treaty to which the
United States is a party.

(b) Applications for certificates shall
be made to the Plant Variety Protec-
tion Office. An application shall con-
sist of:

(1) A completed application form, ex-
cept that the section specifying that
seed of the variety shall be sold by va-
riety name only, as a class of certified
seed, need not be completed at the time
of application.

(2) A completed set of the exhibits, as
specified in the application form, un-
less the examiner waives submission of
certain exhibits as unnecessary, based
on other claims and evidence presented
in connection with the application.

(3) Language and legibility: (i) Appli-
cations and exhibits must be in the
English language and legibly written,
typed or printed.

(ii) Any interlineation, erasure, can-
cellation, or other alteration must be
made in permanent ink before the ap-
plication is signed and shall be clearly
initialed and dated by the applicant to
indicate knowledge of such fact at the
time of signing.

(4) To determine the extent of reci-
procity of the protection to be provided
under the Act, persons filing an appli-
cation for plant variety protection in
the United States under the provisions
of paragraph (a)(3) of this section shall,
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1 Copies and translations of foreign laws
and regulations will be requested only if
they are not in the files of the Plant Variety
Protection Office. Applicants may learn
whether such a request will be made by writ-
ing to the address given in paragraph (c) of
this section.

upon request 1, furnish the Plant Vari-
ety Protection Office with a copy of
the current plant variety protection
laws and regulations for the country of
which the applicant is a national, and
an accurate English translation of such
laws and regulations.

(c) Application and exhibit forms
shall be issued by the Commissioner.
(Copies of the forms may be obtained
from the Plant Variety Protection Of-
fice, Science and Technology Division,
AMS, USDA, room 500, National Agri-
cultural Library Building, Beltsville,
Maryland 20705.)

(d) Effective the date of these regula-
tions and rules of practice, the signa-
ture of the applicant, or his or her
agent or attorney on any affidavit or
other statement filed pursuant to these
regulations and rules constitutes a cer-
tification by the applicant. The signa-
ture certifies that all information re-
lied on in any affidavit or statement
filed in the course of the proceeding is
knowingly correct and false claims
have not been made to mislead.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995; 61 FR 248, Jan. 4, 1996]

§ 97.6 Application for certificate.
(a) An application for a plant variety

protection certificate shall be signed
by, or on behalf, of the applicant.

(b) The application shall state the
full name, including the full first name
and the middle initial or name, if any,
and the capacity of the person execut-
ing it.

(c) The fees for filing an application,
and search or examination, shall be
submitted with the application in ac-
cordance with §§ 97.175 through 97.178.

(d) The applicant shall submit with
the application:

(1) At least 2,500 seeds of the viable
basic seed required to reproduce the va-
riety;

(2) With the application for a tuber
propagated variety, verification that a
viable cell culture has been deposited

in a public depository approved by the
Commissioner and will be maintained
for the duration of the certificate; or

(3) With the application for a hybrid
from self-incompatible parents, ver-
ification that a plot of vegetative ma-
terial for each parent has been estab-
lished in a public depository approved
by the Commissioner and will be main-
tained for the duration of the certifi-
cate.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995; 61 FR 248, Jan. 4, 1996]

§ 97.7 [Reserved]

§ 97.8 Specimen requirements.
(a) The applicant may be required by

the examiner to furnish representative
specimens of the variety, or its flower,
fruit, or seeds, in a quantity and at a
specified stage of growth, as may be
necessary to verify the statements in
the application. Such specimens shall
be packed and forwarded in conformity
with instructions furnished by the ex-
aminer. If the applicant requests the
examiner to inspect plants in the field
before a final decision is made, all such
inspection costs shall be borne by the
applicant by payment of fees sufficient
to reimburse the Office for all costs, in-
cluding travel, per diem or subsistence,
and salary.

(b) Plant specimens submitted in sup-
port of an application shall not be re-
moved from the Office except by an
employee of the Office or other person
authorized by the Secretary.

(c) Plant specimens submitted to the
Office shall, except as provided below,
and upon request, be returned to the
applicant at his or her expense after
the specimens have served their in-
tended purpose. The Commissioner,
upon a finding of good cause, may re-
quire that certain specimens be re-
tained in the Office for indefinite peri-
ods of time. Specimens which are not
returned or not retained as provided
above shall be destroyed.

§ 97.9 Drawings and photographs.
(a) Drawings or photographs submit-

ted with an application shall disclose
the distinctive characteristics of the
variety.

(b) Drawings or photographs shall be
in color when color is a distinguishing
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characteristic of the variety, and the
color shall be described by use of Nick-
erson’s or other recognized color chart.

(c) Drawings should be sent flat, or
may be sent in a suitable mailing tube,
in accordance with instructions fur-
nished by the Commissioner.

(d) Drawings or photographs submit-
ted with an application shall be re-
tained by the Office as part of the ap-
plication file.

§ 97.10 Parts of an application to be
filed together.

All parts of an application, including
exhibits, should be submitted to the Of-
fice together, otherwise, each part
shall be accurately and clearly ref-
erenced to the application.

§ 97.11 Application accepted and filed
when received.

(a) An application, if materially com-
plete when initially submitted, shall be
accepted and filed to await examina-
tion.

(b) If any part of an application is so
incomplete, or so defective that it can-
not be handled as a completed applica-
tion for examination, as determined by
the Commissioner, the applicant will
be notified. The application will be
held a maximum of 3 months for com-
pletion. Applications not completed at
the end of the prescribed period will be
considered abandoned. The application
fee in such cases will not be refunded.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995]

§ 97.12 Number and filing date of an
application.

(a) Applications shall be numbered
and dated in sequence in the order re-
ceived in the Office. Applicants will be
informed in writing as soon as prac-
ticable of the number and effective fil-
ing date of the application.

(b) An applicant may claim the bene-
fit of the filing date of a prior foreign
application in accordance with section
55 of the Act. A certified copy of the
foreign application shall be filed upon
request made by the examiner. If a for-
eign application is not in the English
language, an English translation, cer-
tified as accurate by a sworn or official
translator, shall be submitted with the
application.

§ 97.13 When the owner is deceased or
legally incapacitated.

In case of the death of the owner or
if the owner is legally incapacitated,
the legal representative (executor, ad-
ministrator, or guardian) or heir or as-
signee of the deceased owner may sign
as the applicant. If an applicant dies
between the filing of his or her applica-
tion and the granting of a certificate
thereon, the certificate may be issued
to the legal representative, heir, or as-
signee, upon proper intervention.

§ 97.14 Joint applicants.
(a) Joint owners shall file a joint ap-

plication by signing as joint appli-
cants.

(b) If an application for certificate is
made by two or more persons as joint
owners, when they were not in fact
joint owners, the application shall be
amended prior to issuance of a certifi-
cate by filing a corrected application,
together with a written explanation
signed by the original applicants. Such
statement shall also be signed by the
assignee, if any.

(c) If an application has been made
by less than all the actual joint own-
ers, the application shall be amended
by filing a corrected application, to-
gether with a written explanation,
signed by all of the joint owners. Such
statement shall also be signed by the
assignee, if any.

(d) If a joint owner refuses to join in
an application or cannot be found after
diligent effort, the remaining owner
may file an application on behalf of
him or herself and the missing owner.
Such application shall be accompanied
by a written explanation and shall
state the last known address of the
missing owner. Notice of the filing of
the application shall be forwarded by
the Office to the missing owner at the
last known address. If such notice is re-
turned to the Office undelivered, or if
the address of the missing owner is un-
known, notice of the filing of the appli-
cation shall be published once in the
Official Journal. Prior to the issuance
of the certificate, a missing owner may
join in an application by filing a writ-
ten explanation. A certificate obtained
by less than all of the joint owners
under this paragraph conveys the same
rights and privileges to said owners as
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though all of the original owners had
joined in an application.

§ 97.15 Assigned varieties and certifi-
cates.

In case the whole or a part interest
in a variety is assigned, the application
shall be made by the owner or one of
the persons identified in § 97.13. How-
ever, the certificate may be issued to
the assignee, or jointly to the owner
and the assignee, when a part interest
in a variety is assigned.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995]

§ 97.16 Amendment by applicant.
An application may be amended be-

fore or after the first examination and
action by the Office, after the second
or subsequent examination or reconsid-
eration as specified in § 97.107, or when
and as specifically required by the ex-
aminer. Such amendment may include
a specification that seed of the variety
be sold by variety name only as a class
of certified seed, if not previously spec-
ified or if previously declined. Once an
affirmative specification is made, no
amendment to reverse such a specifica-
tion will be permitted unless the vari-
ety has not been sold and labeled or
publication made in any manner that
the variety is to be sold by variety
name, only as a class of certified seed.

§ 97.17 Papers of completed applica-
tion to be retained.

The papers submitted with a com-
pleted application shall be retained by
the Office except as provided in
§ 97.23(c). After issuance of a certificate
of protection the Office will furnish
copies of the application and related
papers to any person upon payment of
the specified fee.

§ 97.18 Applications handled in con-
fidence.

(a) Pending applications shall be han-
dled in confidence. Except as provided
below, no information may be given by
the Office respecting the filing of an
application, the pendency of any par-
ticular application, or the subject mat-
ter of any particular application. Also,
nor will access be given to or copies
furnished of any pending application or
papers relating thereto, without writ-

ten authority of the applicant, or his
or her assignee or attorney or agent.
Exceptions to the above may be made
by the Commissioner in accordance
with 5 U.S.C. 552 and § 1.4 of this title,
and upon a finding that such action is
necessary to the proper conduct of the
affairs of the Office, or to carry out the
provisions of any Act of Congress, or as
provided in sections 56 or 57 of the Act
and § 97.19.

(b) Abandoned applications shall not
be open to public inspection. However,
if an abandoned application is directly
referred to in an issued certificate and
is available, it may be inspected or
copies obtained by any person on writ-
ten request, and with written authority
received from the applicant. Aban-
doned applications shall not be re-
turned.

(c) Decisions of the Commissioner on
abandoned applications not otherwise
open to public inspection (see para-
graph (b) of this section) may be pub-
lished or made available for publica-
tion at the Commissioner’s discretion.
When it is proposed to release such a
decision, the applicant shall be notified
directly or through the attorney or
agent of record, and a time, not less
than 30 days, shall be set for presenting
objections.

§ 97.19 Publication of pending applica-
tions.

Information relating to pending ap-
plications shall be published in the Of-
ficial Journal periodically as deter-
mined by the Commissioner to be nec-
essary in the public interest. With re-
spect to each application, the Official
Journal shall show:

(a) Application number and date of
filing;

(b) The name of the variety or tem-
porary designation;

(c) The name of the kind of seed; and
(d) Whether the applicant specified

that the variety is to be sold by variety
name only as a class of certified seed,
together with a limitation in the num-
ber of generations that it can be cer-
tified.
Additional information, such as the
name and address of the applicant or a
brief description of the distinctive fea-
tures of the variety, may be published
only upon request or approval received
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from the applicant, at the time the ap-
plication is filed or at any time before
the notice of allowance of a certificate
is issued.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995; 61 FR 248, Jan. 4, 1996]

§ 97.20 Abandonment for failure to re-
spond within the time limit.

(a) Except as otherwise provided in
§ 97.104, if an applicant fails to advance
actively his or her application within
30 days after the date when the last re-
quest for action was mailed to the ap-
plicant by the Office, or within such
longer time as may be fixed by the
Commissioner, the application shall be
deemed abandoned. The application fee
in such cases will not be refunded.

(b) The submission of an amendment
to the application, not responsive to
the last request by the Office for ac-
tion, and any proceedings relative
thereto, shall not operate to save the
application from abandonment.

(c) When the applicant makes a bona
fide attempt to advance the applica-
tion, and is in substantial compliance
with the request for action, but has in-
advertently failed to comply with some
procedural requirement, opportunity to
comply with the procedural require-
ment shall be given to the applicant
before the application shall be deemed
abandoned. The Commissioner may set
a period, not less than 30 days, to cor-
rect any deficiency in the application.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995]

§ 97.21 Extension of time for a reply.

The time for reply by an applicant to
a request by the Office for certain ac-
tion, shall be extended by the Commis-
sioner only for good and sufficient
cause, and for a specified reasonable
time. A request for extension and ap-
propriate fee shall be filed on or before
the specified time for reply. In no case
shall the mere filing of a request for
extension require the granting of an
extension or state the time for reply.

[58 FR 42435, Aug. 9, 1993, as amended at 61
FR 248, Jan. 4, 1996]

§ 97.22 Revival of an application aban-
doned for failure to reply.

An application abandoned for failure
on the part of the applicant to advance
actively his or her application to its
completion, in accordance with the
regulations in this part, may be re-
vived as a pending application within 3
months of such abandonment, upon a
finding by the Commissioner that the
failure was inadvertent or unavoidable
and without fraudulent intent. A re-
quest to revive an abandoned applica-
tion shall be accompanied by a written
statement showing the cause of the
failure to respond, a response to the
last request for action, and by the spec-
ified fee.

§ 97.23 Voluntary withdrawal and
abandonment of an application.

(a) An application may be volun-
tarily withdrawn or abandoned by sub-
mitting to the Office a written request
for withdrawal or abandonment, signed
by the applicant or his or her attorney
or agent of record, if any, or the as-
signee of record, if any.

(b) An application which has been
voluntarily abandoned may be revived
within 3 months of such abandonment
by the payment of the prescribed fee
and a showing that the abandonment
occurred without fraudulent intent.

(c) An original application which has
been voluntarily withdrawn shall be re-
turned to the applicant and may be re-
considered only by refiling and pay-
ment of a new application fee.

(d) Transitional provision. An appli-
cant whose application is pending on
April 4, 1995, may notify the Plant Va-
riety Protection Office in writing that
he or she wishes to withdraw the appli-
cation and refile it under the Plant Va-
riety Protection Act as amended in
1994. Payment of the current applica-
tion fee is required but no other for-
malities are necessary.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995]

§ 97.24 Assignee.

The assignee of record of the entire
interest in an application is entitled to
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advance actively or abandon the appli-
cation to the exclusion of the appli-
cant.

EXAMINATIONS, ALLOWANCES, AND
DENIALS

§ 97.100 Examination of applications.
(a) [Reserved]
(b) Examinations of applications

shall include a review of all available
documents, publications, or other ma-
terial relating to varieties of the spe-
cies involved in the application, except
that if there are fundamental defects in
the application, as determined by the
examiner, the examination may be lim-
ited to an identification of such defects
and notification to the applicant of
needed corrective action. However,
matters of form or procedure need not,
but may, be raised by an examiner
until a variety is found to be new, dis-
tinct, uniform, and stable and entitled
to protection.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995]

§ 97.101 Notice of allowance.
If, on examination, it shall appear

that the applicant is entitled to a cer-
tificate, a notice of allowance shall be
sent to the applicant or his or her at-
torney or agent of record, if any, call-
ing for the payment of the prescribed
fee, which fee shall be paid within 1
month from the date of the notice of
allowance. Thereafter, a fee for delayed
payment shall be made as required
under § 97.175.

§ 97.102 Amendments after allowance.
Amendments to the application, after

the notice of allowance is issued, may
be made, if the certificate has not been
issued.

§ 97.103 Issuance of a certificate.
(a) After the notice of allowance has

been issued, the prescribed fee is re-
ceived by the Office, and the applicant
has clearly specified whether or not the
variety shall be sold by variety name
only as a class of certified seed, the
certificate shall be promptly issued.
Once an election is made and a certifi-
cate issued specifying that seed of the
variety shall be sold by variety name
only as a class of certified seed, no

waiver of such rights shall be per-
mitted by amendment of the certifi-
cate.

(b) The certificate shall be delivered
or mailed to the owner.

§ 97.104 Application or certificate
abandoned.

(a) Except as provided in paragraph
(c) of this section, if the fee specified in
the notice of allowance is not paid
within 1 month from the date of the
notice, the application shall be consid-
ered abandoned.

(b) Upon request by the Office, the
owner shall replenish the viable basic
seed sample of the variety. Upon re-
quest, the sample of seed which has
been replaced shall be returned to the
owner, otherwise it shall be destroyed.
Failure to replenish viable basic seed
within 3 months from the date of re-
quest shall result in the certificate
being regarded as abandoned. No soon-
er than 1 year after the date of such re-
quest, notices of abandoned certificates
shall be published in the Official Jour-
nal, indicating that the variety has be-
come open for use by the public and, if
previously specified to be sold by vari-
ety name as ‘‘certified seed only,’’ that
such restriction no longer applies.

(c) If the allowance fee, the viable
basic seed sample or the fee for delayed
payment are submitted within 9
months of the final due date, it may be
accepted by the Commissioner as
though no abandonment had occurred.
For good cause, the Commissioner may
extend for a reasonable time the period
for submitting a viable basic seed sam-
ple before declaring the certificate
abandoned.

(d) A certificate may be voluntarily
abandoned by the applicant or his or
her attorney or agent of record or the
assignee of record by notifying the
Commissioner in writing. Upon receipt
of such notice, the Commissioner shall
publish a notice in the Official Journal
that the variety has become open for
use by the public, and if previously
specified to be sold by variety name as
‘‘certified seed only,’’ that such restric-
tion no longer applies.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995]
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§ 97.105 Denial of an application.
(a) If the variety is found by the ex-

aminer to be not new, distinct, uni-
form, and stable, the application shall
be denied.

(b) In denying an application, the ex-
aminer shall cite the reasons the appli-
cation was denied. When a reason in-
volves the citation of certain material
which is complex, the particular part
of the material relied on shall be des-
ignated as nearly as practicable. The
pertinence of each reason, if not obvi-
ous, shall be clearly explained.

(c) If prior domestic certificates are
cited as a reason for denial, their num-
bers and dates and the names of the
owners shall be stated. If prior foreign
certificates or rights are cited, as a
reason for denial, their nationality or
country, numbers and dates, and the
names of the owners shall be stated,
and such other data shall be furnished,
as may be necessary to enable the ap-
plicant to identify the cited certifi-
cates or rights.

(d) If printed publications are cited
as a reason for denial, the author (if
any), title, date, pages or plates, and
places of publication, or place where a
copy can be found shall be given.

(e) When a denial is based on facts
known to the examiner, and upon re-
quest by the applicant, the denial shall
be supported by the affidavit of the ex-
aminer. Such affidavit shall be subject
to contradiction or explanation by the
affidavits of the applicant and other
persons.

(f) Abandoned applications may not
be cited as reasons for denial.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995]

§ 97.106 Reply by applicant; request
for reconsideration.

(a) After an adverse action by the ex-
aminer, the applicant may respond to
the denial and may request a reconsid-
eration, with or without amendment of
his or her application. Any amendment
shall be responsive to the reason or
reasons for denial specified by the ex-
aminer.

(b) To obtain a reconsideration, the
applicant shall submit a request for re-
consideration in writing and shall spe-
cifically point out the alleged errors in

the examiner’s action. The applicant
shall respond to each reason cited by
the examiner as the basis for the ad-
verse action. A request for reconsider-
ation of a denial based on a faulty form
or procedure may be held in abeyance
by the Commissioner until the ques-
tion of the variety being new, distinct,
uniform, and stable is settled.

(c) An applicant’s request for a recon-
sideration must be a bona fide attempt
to advance the case to final action. A
general allegation by the applicant
that certain language which he or she
cites in the application or amendment
thereto establishes the variety is new,
distinct, uniform, and stable without
specifically explaining how the lan-
guage distinguishes the alleged new,
distinct, uniform, and stable variety
from the material cited by the exam-
iner shall not be grounds for a recon-
sideration.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995]

§ 97.107 Reconsideration and final ac-
tion.

If, upon reconsideration, the applica-
tion is denied by the Commissioner,
the applicant shall be notified by the
Commissioner of the reason or reasons
for denial in the same manner as after
the first examination. Any such denial
shall be final unless appealed by the
applicant to the Secretary within 60
days from the date of denial, in accord-
ance with §§ 97.300–97.303. If the denial
is sustained by the Secretary on ap-
peal, the denial shall be final subject to
appeal to the courts, as provided in
§ 97.500.

§ 97.108 Amendments after final ac-
tion.

(a) After a final denial by the Com-
missioner, amendments to the applica-
tion may be made to overcome the rea-
son or reasons for denial. The accept-
ance or refusal of any such amendment
by the Office and any proceedings rel-
ative thereto shall not relieve the ap-
plicant from the time limit set for an
appeal or an abandonment for failure
to reply.

(b) No amendment of the application
can be made in an appeal proceeding.
After decision on appeal, amendments
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can only be made to carry into effect a
recommendation under § 97.302(b).

CORRECTION OF ERRORS IN CERTIFICATE

§ 97.120 Corrected certificate—office
mistake.

When a certificate is incorrect be-
cause of a mistake in the Office, the
Commissioner may issue a corrected
certificate stating the fact and nature
of such mistake, under seal, without
charge, to be issued to the owner and
recorded in the records at the Office.

§ 97.121 Corrected certificate—appli-
cant’s mistake.

When a certificate is incorrect be-
cause of a mistake by the applicant of
a clerical or typographical nature, or
of minor character, or in the descrip-
tion of the variety (including, but not
limited to, the use of a misleading va-
riety name or a name assigned to a dif-
ferent variety of the same species), and
the mistake is found by the Commis-
sioner to have occurred in good faith
and does not require a further exam-
ination, the Commissioner may, upon
payment of the required fee and return
of the original certificate, correct the
certificate by issuing a corrected cer-
tificate, in accordance with section 85
of the Act. If the mistake requires a re-
examination, a correction of the cer-
tificate shall be dependent on the re-
sults of the reexamination.

REISSUANCE OF CERTIFICATE

§ 97.122 Certified seed only election.
When an owner elects after a certifi-

cate is issued to sell the protected vari-
ety by variety name only as a class of
certified seed, a new certificate may be
issued upon return of the original cer-
tificate to the Office and payment of
the appropriate fee.

ASSIGNMENTS AND RECORDING

§ 97.130 Recording of assignments.
(a) Any assignment of an application

for a certificate, or of a certificate of
plant variety protection, or of any in-
terest in a variety, or any license or
grant and conveyance of any right to
use of the variety, may be submitted
for recording in the Office in accord-

ance with section 101 of the Act (7
U.S.C. 2531).

(b) No instrument shall be recorded
which is not in the English language or
which does not identify the certificate
or application to which it relates.

(c) An instrument relating to title of
a certificate shall identify the certifi-
cate by number and date, the name of
the owner, and the name of the variety
as stated in the certificate. An instru-
ment relating to title of an application
shall identify an application by number
and date of filing, the name of the
owner, and the name of the variety as
stated in the application.

(d) If an assignment is executed con-
currently or subsequent to the filing of
an application, but before its number
and filing date are ascertained, the as-
signment shall identify the application
by the date of the application, the
name of the owner, and the name of the
variety.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995]

§ 97.131 Conditional assignments.
Assignments recorded in the Office

are regarded as absolute assignments
for Office purposes until canceled in
writing by both parties to the assign-
ment or by a decree of a court of com-
petent jurisdiction. The Office shall
not determine whether conditions
precedent to the assignment, such as
the payment of money, have been ful-
filled.

§ 97.132 Assignment records open to
public inspection.

(a) Assignment records relating to
original or amended certificates shall
be open to public inspection and copies
of any recorded document may be ob-
tained upon payment of the prescribed
fee.

(b) Assignment records relating to
any pending or abandoned application
shall not be available for inspection ex-
cept to the extent that pending appli-
cations are published as provided in
section 57 of the Act and § 97.19, or
where necessary to carry out the provi-
sions of any Act of Congress. Copies of
assignment records and information on
pending or abandoned applications
shall be obtainable only upon written
authority of the applicant or his or her
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assignee, or attorney or agent of
record, or where necessary to carry out
the provisions of any Act of Congress.
An order for a copy of an assignment
shall give the proper identification of
the assignment.

MARKING OR LABELING PROVISIONS

§ 97.140 After filing.

Upon filing an application for protec-
tion of a variety and payment of the
prescribed fee, the owner, or his or her
designee, may label the variety or con-
tainers of the seed of the variety or
plants produced from such seed, sub-
stantially as follows: ‘‘Unauthorized
Propagation Prohibited—(Unauthor-
ized Seed Multiplication Prohibited)—
U.S. Variety Protection Applied For.’’
Where applicable, ‘‘PVPA 1994’’ or
‘‘PVPA 1994—Unauthorized Sales for
Reproductive Purposes Prohibited’’
may be added to the notice.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995; 61 FR 248, Jan. 4, 1996]

§ 97.141 After issuance.

Upon issuance of a certificate, the
owner of the variety, or his or her des-
ignee, may label the variety or con-
tainers of the seed of the variety or
plants produced from such seed sub-
stantially as follows: ‘‘Unauthorized
Propagation Prohibited—(Unauthor-
ized Seed Multiplication Prohibited)—
U.S. Protected Variety.’’ Where appli-
cable, ‘‘PVPA 1994’’ or ‘‘PVPA 1994—
Unauthorized Sales for Reproductive
Purposes Prohibited’’ may be added to
the notice.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995; 61 FR 248, Jan. 4, 1996]

§ 97.142 For testing or increase.

An owner who contemplates filing an
application and releases for testing or
increase, seed of the variety or repro-
ducible plant material of the variety,
may label such plant material or con-
tainers of the seed or plant material
substantially as follows: ‘‘Unauthor-
ized Propagation Prohibited—For Test-
ing (or Increase) Only.’’

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995]

§ 97.143 Certified seed only.
(a) Upon filing an application, or

amendment thereto, specifying seed of
the variety is to be sold by variety
name only as a class of certified seed,
the owner, or his or her designee, may
label containers of seed of the variety
substantially as follows: ‘‘Unauthor-
ized Propagation Prohibited—U.S. Va-
riety Protection Applied for Specifying
That Seed of This Variety Is To Be
Sold By Variety Name Only as a Class
of Certified Seed.’’

(b) An owner who has received a cer-
tificate specifying that a variety is to
be sold by variety name only, as a class
of certified seed, may label containers
of the seed of the variety substantially
as follows: ‘‘Unauthorized Propagation
Prohibited—To Be Sold By Variety
Name Only as a Class of Certified Seed
—U.S. Protected Variety.’’

§ 97.144 Additional marking or label-
ing.

Additional clarifying information
that is not false or misleading may be
used by the owner, in addition to the
above markings or labeling.

ATTORNEYS AND AGENTS

§ 97.150 Right to be represented.
An applicant may actively advance

an application or may be represented
by an attorney or agent authorized in
writing.

§ 97.151 Authorization.
Only attorneys or agents specified by

the applicant shall be allowed to in-
spect papers or take action of any
kind, on behalf of the applicant, in any
pending application or proceedings.

§ 97.152 Revocation of authorization;
withdrawal.

An authorization of an attorney or
agent may be revoked by an applicant
at any time, and an attorney or agent
may withdraw, upon application to the
Commissioner. When the authorization
is so revoked, or the attorney or agent
has so withdrawn, the Office shall in-
form the interested parties and shall
thereafter communicate directly with
the applicant, or with such other attor-
ney or agent as the applicant may ap-
point. An assignment will not of itself
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operate as a revocation of authoriza-
tion previously given, but the assignee
of the entire interest may revoke pre-
vious authorizations and be rep-
resented by an attorney or agent of his
or her own selection.

§ 97.153 Persons recognized.
Unless specifically authorized as pro-

vided in § 97.151, no person shall be per-
mitted to file or advance applications
before the Office on behalf of another
person.

§ 97.154 Government employees.
Officers and employees of the United

States who are disqualified by statute
(18 U.S.C. 203 and 205) from practicing
as attorneys or agents in proceedings
or other matters before government de-
partments or agencies, shall not be eli-
gible to represent applicants, except of-
ficers and employees whose official du-
ties require the preparation and pros-
ecution of applications for certificates
of variety protection.

§ 97.155 Signatures.
Every document filed by an attorney

or agent representing an applicant or
party to a proceeding in the Office
shall bear the signature of such attor-
ney or agent, except documents which
are required to be signed by the appli-
cant or party.

§ 97.156 Addresses.
Attorneys and agents practicing be-

fore the Plant Variety Protection Of-
fice shall notify the Office in writing of
any change of address. The Office shall
address letters to any person at the
last address received.

§ 97.157 Professional conduct.

Attorneys and agents appearing be-
fore the Office shall conform to the
standards of ethical and professional
conduct, generally applicable to attor-
neys appearing before the courts of the
United States.

§ 97.158 Advertising.

(a) The use of advertising, circulars,
letters, cards, and similar material to
solicit plant variety protection busi-
ness, directly or indirectly, is forbidden
as unprofessional conduct, and any per-
son engaging in such solicitation, or
associated with or employed by others
who so solicit, shall be refused recogni-
tion to practice before the Office or
may be suspended, excluded, or dis-
barred from further practice before the
Office.

(b) The use of simple professional let-
terheads, calling cards, or office signs,
simple announcements necessitated by
opening an office, change of associa-
tion, or change of address, distributed
to clients and friends and insertion of
listings in common form (not display)
in a classified telephone or city direc-
tory, and listings and professional
cards with biographical data in stand-
ard professional directories, shall not
be considered a violation of this sec-
tion.

FEES AND CHARGES

§ 97.175 Fees and charges.

The following fees and charges apply
to the services and actions specified
below:

(a) Filing the application and notifying the public of filing ............................................ $300
(b) Search or examination ................................................................................................ 2,150
(c) Allowance and issuance of certificate and notifying public of issuance ..................... 300
(d) Revive an abandoned application ............................................................................... 300
(e) Reproduction of records, drawings, certificates, exhibits, or printed material (copy

per page of material) ..................................................................................................... 1
(f) Authentication (each page) ......................................................................................... 1
(g) Correcting or reissuance of a certificate .................................................................... 300
(h) Recording assignments (per certificate/application) .................................................. 25
(i) Copies of 8 x 10 photographs in color ........................................................................... 25
(j) Additional fee for reconsideration ............................................................................... 300
(k) Additional fee for late payment ................................................................................. 25
(l) Additional fee for late replenishment of seed .............................................................. 25
(m) Appeal to Secretary (refundable if appeal overturns the Commissioner’s decision) 2,750
(n) Granting of extension for responding to a request ..................................................... 50
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(o) Field inspections by a representative of the Plant Variety Protection Office made
at the request of the applicant shall be reimbursable in full (including travel, per
diem or subsistence, and salary) in accordance with Standardized Government Trav-
el Regulations.

(p) Any other service not covered above will be charged for at rates prescribed by the
Commissioner, but in no event shall they exceed $60 per employee-hour.

[60 FR 17190, Apr. 4, 1995]

§ 97.176 Fees payable in advance.

Fees and charges shall be paid at the
time of making application or at the
time of submitting a request for any
action by the Office for which a fee or
charge is payable and established in
this part.

§ 97.177 Method of payment.

Checks or money orders shall be
made payable to the Treasurer of the
United States. Remittances from for-
eign countries must be payable and im-
mediately negotiable in the United
States for the full amount of the pre-
scribed fee. Money sent by mail to the
Office shall be sent at the sender’s risk.

§ 97.178 Refunds.

Money paid by mistake or excess
payments shall be refunded, but a mere
change of plans after the payment of
money, as when a party decides to
withdraw an application or to with-
draw an appeal, shall not entitle a
party to a refund. However, the exam-
ination or search fee shall be refunded
if an application is voluntarily aban-
doned pursuant to § 97.23(a) before a
search or examination has begun.
Amounts of $1 or less shall not be re-
funded unless specifically demanded.

§ 97.179 Copies and certified copies.

(a) Upon request, copies of applica-
tions, certificates, or of any records,
books, papers, drawings, or photo-
graphs in the custody of the Office and
which are open to the public, will be
furnished to persons entitled thereto,
upon payment of the prescribed fee.

(b) Upon request, copies will be au-
thenticated by imprint of the seal of
the Office and certified by the official,
authorized by the Commissioner upon
payment of the prescribed fee.

AVAILABILITY OF OFFICE RECORDS

§ 97.190 When open records are avail-
able.

Copies of records, which are open to
the public and in the custody of the Of-
fice, may be examined in the Office
during regular business hours upon ap-
proval by the Commissioner.

PROTEST PROCEEDINGS

§ 97.200 Protests to the grant of a cer-
tificate.

Opposition on the part of any person
to the granting of a certificate shall be
permitted while an application is pend-
ing and for a period not to exceed 5
years following the issuance of a cer-
tificate.

§ 97.201 Protest proceedings.
(a) Opposition shall be made by sub-

mitting in writing a petition for pro-
test proceedings, which petition shall
be supported by affidavits and shall
show the reason or reasons for oppos-
ing the application or certificate. The
petition and accompanying papers
shall be filed in duplicate. If it appears
to an examiner that a variety involved
in a pending application or covered by
a certificate may not be or may not
have been entitled to protection under
the Act, a protest proceeding may be
permitted by the Commissioner.

(b) One copy of the petition and ac-
companying papers shall be served by
the Office upon the applicant or owner,
or his or her attorney or agent of
record.

(c) An answer, by the applicant or
owner of the certificate, or his or her
assignee, in response to the petition,
may be filed with the Commissioner
within 60 days after service of the peti-
tion, upon such person. If no answer is
filed within said period, the Commis-
sioner shall decide the matter on the
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2 All provisions relating to priority con-
tests apply only to varieties protected under
the Act as it was in force prior to April 4,
1995.

basis of the allegations set forth in the
petition.

(d) If the petition and answer raise
any issue of fact needing proof, the
Commissioner shall afford each of the
parties a period of 60 days in which to
file sworn statements or affidavits in
support of their respective positions.

(e) As soon as practicable after the
petition or the petition and answer are
filed, or after the expiration of any pe-
riod for filing sworn statements or affi-
davits, the Commissioner shall issue a
decision as to whether the protests are
upheld or denied. The Commissioner
may, following the protest proceeding,
cancel any certificate issued and may
grant another certificate for the same
variety to a person who proves to the
satisfaction of the Commissioner, that
he or she is the breeder or discoverer.
The decision shall be served upon the
parties in the manner provided in
§ 97.403.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995]

PRIORITY CONTEST2

§ 97.205 Definition; when declared.

A priority contest may be instituted
by the Secretary, on his or her own
motion, or upon the request of any per-
son who has applied for protection on
the same variety, for which an adverse
certificate has been issued, for the pur-
pose of determining the question of pri-
ority between two or more parties
claiming development or discovery of
the same novel variety; Provided, how-
ever, That any person shall have for-
feited his or her right to assert priority
when an adverse certificate has been
issued, if he or she fails to make a re-
quest for the institution of a priority
contest within 1 year of the publication
in the Official Journal of issuance of
the adverse certificate by the Sec-
retary, or if he or she fails to make the
request within the period for taking ac-
tion after refusal of the application on
the basis of the adverse certificate.

§ 97.206 Preparation for priority con-
test between applicants.

(a) Before a priority contest will be
handled by the Office, an examiner
must determine that the same novel
variety is involved in separate applica-
tions filed by two or more parties and
apparently certifiable to each of the
parties, subject to the determination of
the question of priority.

(b) The fact that a certificate has
been issued will not prevent a priority
contest.

§ 97.207 Preparation of priority papers
and declaration of priority contest.

(a) When a priority question is found
to exist, the examiner shall forward
the pertinent files to the Commis-
sioner, together with a written state-
ment showing the reason for the con-
test.

(b) The Commissioner shall institute
and declare the priority contest by for-
warding a notice to each of the appli-
cants involved. Each notice shall in-
clude the name and residence of each of
the other applicants or those of his or
her attorney or agent, if any, and of
any assignee, and will identify the ap-
plication of each opposing party by
number and filing date, or in the case
of a certificate, by the number and
date of the certificate. The notice shall
specify the basis of the priority con-
test. The notice shall specify a time,
not to exceed 2 months, for filing pre-
liminary statements.

(c) When a notice is returned to the
Office undelivered, or when one of the
parties resides abroad and his or her
agent in the United States is unknown,
notice may be given once by publica-
tion in the Official Journal.

§ 97.208 Burden of proof.

The parties to a priority contest will
be presumed to have developed their
varieties in the chronological order of
the filing dates of their applications
for certificates involved in the priority
contest, and the burden of proof will
rest upon the party who last filed an
application.
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§ 97.209 Preliminary statement on
novel variety developed in the
United States.

(a) Each party to the priority contest
is required to file on or before a date
fixed by the Office, a concise prelimi-
nary statement giving the facts and
dates relating to the development of
his or her alleged novel variety. The
preliminary statement must be signed
by the owner; Provided, however, That
in appropriate circumstances, as when
the owner is dead or legally incapaci-
tated, or a showing is made of inability
to obtain a statement from the owner,
the preliminary statement may be
made by the assignee or by someone
authorized or entitled to make the
statement, having knowledge of the
facts.

(b) Preliminary statements shall be
filed with the Office in duplicate. A
copy shall be forwarded to each oppos-
ing party by the Office as soon as prac-
ticable after both parties have filed
their statements within the requisite
period.

(c) In filing a preliminary statement
each party must show the following in-
formation:

(1) The date upon which the first de-
termination of the novel variety was
made.

(2) The date upon which the first
written description of the novel variety
was made. If a written description of
the novel variety has not been made
prior to the filing date of the applica-
tion, it must be so stated.

(3) The date of the first act or acts
susceptible of proof (other than making
a written description or disclosing the
novel variety to another person),
which, if proven, would establish deter-
mination of the novel variety, and a
brief description of such act or acts. If
there have been no such acts, it must
be so stated.

(4) The date of the actual production
of the novel variety. If the novel vari-
ety had not been actually produced be-
fore the filing date of the application,
it must be so stated.

(d) When an allegation as to the first
written description (paragraph (c)(2) of
this section) is made, a copy of such
written description shall be attached
to the statement.

(e) If a party intends to rely on a
prior application, domestic or foreign,
the preliminary statement shall clear-
ly identify such prior application. Cop-
ies of the cited application and related
documents will be served by the Office,
upon all interested parties to the con-
test. In the case of an application filed
in a foreign country, English trans-
lations shall be served to all interested
parties by the party relying on the ap-
plication filed in the foreign country.

§ 97.210 Preliminary statement on
novel variety developed in a foreign
country.

When the novel variety was devel-
oped in a foreign country, the prelimi-
nary statement must show (a) the in-
formation specified in § 97.209 (c)
through (e) and (b) whether, and if so,
when and under what circumstances
the novel variety was introduced into
the United States by or on behalf of
the party.

§ 97.211 Statements sealed before fil-
ing.

The preliminary statement shall be
submitted in a sealed envelope bearing
the name of the party filing it and the
number and title of the priority con-
test as shown on the notice issued by
the Office. The envelope should be en-
closed in an outer mailing envelope
marked ‘‘To Be Opened Only by the
Commissioner.’’

§ 97.212 Correction of a statement on
motion.

In case of material error arising
through inadvertence or mistake, a
preliminary statement may be cor-
rected upon a satisfactory showing to
the Commissioner that the correction
is of material significance. Correction
of the statement must be made as soon
as practicable after the discovery of
the error.

§ 97.213 Failure to file statements.

If any party to a priority contest
fails to file a preliminary statement,
he or she shall be restricted to his or
her earliest effective filing date.
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§ 97.214 Access to preliminary state-
ments.

The preliminary statements shall be
open to the inspection of any party
after the date set for the filing of pre-
liminary statements (§ 97.207(b)), but
shall not be open to inspection prior to
that time.

§ 97.215 Dissolution at the request of
the Commissioner.

If during a priority contest, informa-
tion is submitted or found which, in
the opinion of the Commissioner, may
render the variety ineligible for a cer-
tificate, the priority contest may be
suspended by the Commissioner and re-
ferred to an examiner for consideration
of the matter. The parties will be noti-
fied of the reason for the suspension.
Arguments of the parties regarding the
suspension will be considered, if filed
within 60 days of the notification. The
suspension will then be continued,
modified, or dismissed, in accordance
with the determination by the Com-
missioner.

§ 97.216 Concession; abandonment.
(a) An applicant or a certificate hold-

er involved in a priority contest may,
at any time, file a written concession
of priority, or abandonment of the cer-
tificate, signed by him or her. Upon the
filing of such an instrument by any
party, the decision shall be rendered
against the interested party by the
Commissioner.

(b) A concession of priority may not
be made by an assignee of a part inter-
est.

§ 97.217 Affidavits and exhibits.
Affidavits and exhibits, including of-

ficial records and any special matter
contained in a printed publication, per-
tinent to the issue involved in the con-
test, may be introduced as evidence in
a priority contest by any party to the
contest. In the case of official records
and printed publications, the party in-
troducing the evidence shall specify
the record or the printed publication,
the page or pages to be used, indicate
generally its relevancy, and submit to
the Commissioner the record or au-
thenticated copy, or the printed publi-
cation, or a copy. Copies of affidavits
and exhibits, including any record or

publication, shall be served by the
Commissioner on each of the other in-
terested parties.

§ 97.218 Matters considered in deter-
mining a priority.

In determining priority, the Commis-
sioner will consider only priority of de-
velopment based on the evidence sub-
mitted. Questions of novelty generally
will not be considered in the decision
on priority. The Commissioner may
refer proposed findings of fact, conclu-
sions, and notice of priority to the
Board for an advisory decision.

§ 97.219 Recommendation by the Com-
missioner.

The Commissioner may, either before
or concurrently with a decision on the
question of priority, but independently
of such decision, direct the attention of
the examiner to any matter not relat-
ing to priority which may come to the
Commissioner’s attention, and which
in his or her opinion establishes the
fact that there has been an irregularity
which amounts to a bar to the granting
of a certificate to either of the parties.
The Commissioner may suspend the
priority contest and remand the case
to the examiner for further consider-
ation of the matters, to which atten-
tion has been directed.

§ 97.220 Decision by the Commissioner.
(a) When a priority contest is con-

cluded on the basis of preliminary
statements, or proposed findings of
fact, conclusions and notice of priority
shall be issued by the Commissioner to
the interested parties, giving them a
specified period, not less than 30 days,
to show cause why such proposed find-
ings of fact, conclusions, and notice of
priority should not be made final. Any
response made during the specified pe-
riod will be considered by the Commis-
sioner. Additional affidavits or exhibits
will not be considered, unless accom-
panied by a showing of good cause ac-
ceptable to the Commissioner. There-
after, final findings of fact, conclu-
sions, and notice of priority shall be
issued by the Commissioner.

(b) The decision shall be entered by
the Commissioner against a party
whose preliminary statement alleges a
date of determination later than the
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filing date of the other party’s applica-
tion.

§ 97.221 Status of claims of defeated
applicant.

Whenever a final notice of priority
has been issued by the Commissioner in
a priority proceeding, and the time
limit for an appeal from such decision
has expired, the claim or claims con-
stituting the issue of the priority stand
finally disposed of without further ac-
tion by the Commissioner.

§ 97.222 Second priority contest.

A second priority contest between
the same parties shall not be enter-
tained by the Commissioner for the
same novel variety.

APPEAL TO THE SECRETARY

§ 97.300 Petition to the Secretary.

(a) Petition may be made to the Sec-
retary from any final action of the
Commissioner denying an application
or refusing to allow a certificate to be
issued, or from any adverse decision of
the Commissioner made under
§§ 97.18(c), 97.107, 97.201(e), and 97.220.

(b) Any such petition shall contain a
statement of the facts involved and the
point or points to be reviewed, and the
actions requested.

(c) A petition to the Secretary shall
be filed in duplicate and accompanied
by the prescribed fee (see § 97.175).

(d) Upon request, an opportunity to
present data, views, and arguments
orally, in an informal manner or in a
formal hearing, shall be given to inter-
ested persons. If a formal hearing is re-
quested, the proceeding shall be con-
ducted in accordance with the Rules of
Practice Governing Formal Adjudica-
tory Proceedings Instituted by the Sec-
retary Under Various Statutes set
forth in §§ 1.130 through 1.151 of this
title.

(e) Except as otherwise provided in
the rules in this part, any such petition
not filed within 60 days from the action
complained of shall be dismissed as un-
timely.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 8464, Feb. 14, 1995]

§ 97.301 Commissioner’s answer.
(a) The Commissioner may, within

such time as may be directed by the
Secretary, furnish a written statement
to the Secretary in answer to the ap-
pellant’s petition, including such ex-
planation of the reasons for the action
as may be necessary and supplying a
copy to the appellant.

(b) Within 20 days from the date of
such answer, the appellant may file a
reply statement directed only to such
new points of argument as may be
raised in the Commissioner’s answer.

§ 97.302 Decision by the Secretary.
(a) The Secretary, after receiving the

advice of the Board, may affirm or re-
verse the decision of the Commis-
sioner, in whole or in part.

(b) Should the decision of the Sec-
retary include an explicit statement
that a certificate be allowed, based on
an amended application, the applicant
shall have the right to amend his or
her application in conformity with
such statement and such decision shall
be binding on the Commissioner.

§ 97.303 Action following the decision.
(a) Copies of the decision of the Sec-

retary shall be served upon the appel-
lant and the Commissioner in the man-
ner provided in § 97.403.

(b) When an appeal petition is dis-
missed, or when the time for appeal to
the courts pursuant to the Act has ex-
pired and no such appeal or civil action
has been filed, proceedings in the ap-
peal shall be considered terminated as
of the dismissal or expiration date, ex-
cept in those cases in which the nature
of the decision requires further action
by the Commissioner. If the decision of
the Secretary is appealed or a civil ac-
tion has been filed pursuant to the Act,
the decision of the Secretary will be
stayed pending the outcome of the
court appeal or civil action.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995]

GENERAL PROCEDURES IN PRIORITY,
PROTEST, OR APPEAL PROCEEDINGS

§ 97.400 Extensions of time.
Upon a showing of good cause, exten-

sions of time not otherwise provided
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for may be granted by the Commis-
sioner or, if an appeal has been filed by
the Secretary for taking any action re-
quired in any priority, protest, or ap-
peal proceeding.

§ 97.401 Miscellaneous provisions.

(a) Petitions for reconsideration or
modification of the decision of the
Commissioner in priority or protest
proceedings shall be filed within 20
days after the date of the decision.

(b) The Commissioner may consider
on petition any matter involving abuse
of discretion in the exercise of an ex-
aminer’s authority, or such other mat-
ters as may be deemed proper to con-
sider. Any such petition, if not filed
within 20 days from the decision com-
plained of, may be dismissed as un-
timely.

§ 97.402 Service of papers.

(a) Every paper required to be served
on opposing parties and filed in the Of-
fice in any priority, protest, or appeal
proceeding, must be served by the Sec-
retary in the manner provided in
§ 97.403.

(b) The requirement in certain sec-
tions that a specified paper shall be
served includes a requirement that all
related supporting papers shall also be
served. Proof of such service upon
other parties to the proceeding must be
made before the supporting papers will
be considered by the Commissioner or
Secretary.

§ 97.403 Manner of service.

Service of any paper under this part
must be on the attorney or agent of the
party if there be such, or on the party
if there is no attorney or agent, and
may be made in any of the following
ways:

(a) By mailing a copy of the paper to
the person served by certified mail,
with the date of the return receipt con-
trolling the date of service;

(b) By leaving a copy at the usual
place of business of the person served
with someone in his or her employ;

(c) When the person served has no
usual place of business, by leaving a
copy at his or her home with a member
of the family over 14 years of age and
of discretion; and

(d) Whenever it shall be found by the
Commissioner or Secretary that none
of the above modes of serving the paper
is practicable, service may be by no-
tice, published once in the Office Jour-
nal.

REVIEW OF DECISIONS BY COURT

§ 97.500 Appeal to U.S. Courts.

Any applicant dissatisfied with the
decision of the Secretary on appeal
may appeal to the U.S. Court of Cus-
toms and Patent Appeals or the U.S.
Courts of Appeals, or institute a civil
action in the U.S. District Court as set
forth in the Act. In such cases, the ap-
pellant or plaintiff shall give notice to
the Secretary, state the reasons for ap-
peal or civil action, and obtain a cer-
tified copy of the record. The certified
copy of the record shall be forwarded to
the Court by the Plant Variety Protec-
tion Office on order of, and at the ex-
pense of the appellant or plaintiff.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995]

CEASE AND DESIST PROCEEDINGS

§ 97.600 Rules of practice.

Any proceedings instituted under
section 128 of the Act for false marking
shall be conducted in accordance with
§§ 202.10 through 202.29 of this chapter
(rules of practice under the Federal
Seed Act) (7 U.S.C. 1551 et seq.), except
that all references in those rules and
regulations to ‘‘Examiner’’ shall be
construed to be an Administrative Law
Judge, U.S. Department of Agriculture,
and not an ‘‘Examiner’’ as defined in
the regulations under the Plant Vari-
ety Protection Act.

PUBLIC USE DECLARATION

§ 97.700 Public interest in wide usage.

(a) If the Secretary has reason to be-
lieve that a protected variety should be
declared open to use by the public in
accordance with section 44 of the Act,
the Secretary shall give the owner of
the variety appropriate notice and an
opportunity to present views orally or
in writing, with regard to the necessity
for such action to be taken in the pub-
lic interest.
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(b) Upon the expiration of the period
for the presentation of views by the
owner, as provided in paragraph (a) of
this section, the Secretary shall refer
the matter to the Plant Variety Pro-
tection Board for advice, including ad-
vice on any limitations or rate of re-
muneration.

(c) Upon receiving the advice of the
Plant Variety Protection Board, the
Secretary shall advise the owner of the
variety, the members of the Plant Va-
riety Protection Board, and the public,
by issuance of a press release, of any
decision based on the provisions of sec-
tion 44 of the Act to declare a variety
open to use by the public. Any decision
not to declare a variety open to use by
the public will be transmitted only to
the owner of the variety and the mem-
bers of the Plant Variety Protection
Board.

PUBLICATION

§ 97.800 Publication of public variety
descriptions.

Voluntary submissions of varietal de-
scriptions of ‘‘public varieties’’ on
forms obtainable from the Office will
be accepted for publication in the Offi-
cial Journal. Such publication shall
not constitute recognition that the va-
riety is, in fact, distinct, uniform, and
stable.

[58 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995]

PART 98—MEALS, READY-TO-EAT
(MRE’s), MEATS, AND MEAT
PRODUCTS

Subpart A–MRE’s, Meats, and Related Meat
Food Products

Sec.
98.1 General.
98.2 Definitions.
98.3 Analyses performed and locations of

laboratories.
98.4 Analytical methods.
98.5 Fees and charges.

Subpart B—USDA Certification of Labora-
tories for the Testing of Trichinae in
Horsemeat

98.100 General.
98.101 Definitions.
98.102—98.600 [Reserved]

AUTHORITY: 7 U.S.C. 1622, 1624.

SOURCE: 58 FR 42445, Aug. 9, 1993, unless
otherwise noted.

Subpart A—MRE’s, Meats, and
Related Meat Food Products

§ 98.1 General.
Analytical services of meat and meat

food products are performed for fat,
moisture, salt, protein, and other con-
tent specifications.

§ 98.2 Definitions.
Words used in the regulations in this

subpart in the singular form will im-
port the plural, and vice versa, as the
case may demand. As used throughout
the regulations in this subpart, unless
the context requires otherwise, the fol-
lowing terms will be construed to
mean:

Lard (Edible). The fat rendered from
clean and sound edible tissues from
swine.

Meals, Ready-To-Eat (MRE). Meals,
Ready-To-Eat are complete portions of
one meal for one military person and
are processed and packaged to destroy
or retard the growth of spoilage-type
microorganisms in order to extend
product shelf life for 7 years. Composi-
tion analyses for MRE’s are covered by
the reimbursable agreement in the
Memorandums of Understanding
(MOU’s) between AMS, USDA and the
Defense Personnel Support Center, De-
partment of Defense (DOD). These
DOD, Defense Personnel Support Cen-
ter (DPSC) contracts state certain
military specifications for an accept-
able one meal serving, retorted
pouched or 18–24 serving hermetically-
sealed tray packed meat, or meal prod-
uct regarding satisfactory analyses for
fat, salt, protein, moisture content,
added stabilizer ingredient, and some-
times microbiological composition.
MRE’s are for use by the DOD, DPSC as
a component of operational food ra-
tions, and as an item of general issue
by the military.

Meat. This includes the edible part of
the muscle of any cattle, sheep, swine,
or goats, which is skeletal or which is
found in the tongue, in the diaphragm,
in the heart, or in the esophagus, and
which is intended for human food, with
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or without the accompanying and over-
lying fat, and the portions of bone,
skin, tendon, nerve, and blood vessels
which normally accompany the muscle
tissue, and which are not separated
from it in the process of dressing. It
does not include the muscle found in
the lips, snout, or ears. This term, as
applied to products of equines, shall
have a meaning comparable to that
provided in this paragraph with respect
to cattle, sheep, swine, and goats.

Meat food product. Any article capa-
ble for use as human food (other than
meat, prepared meat, or a meat by-
product), which is derived or prepared
wholly or in substantial part from
meat or other portion of the carcass of
any cattle, sheep, swine, or goats. An
article exempted from definition as a
meat food product by the Adminis-
trator, such as an organotherapeutic
substance, meat juice, meat extract,
and the like, which is used only for me-
dicinal purposes and is advertised sole-
ly to the medical profession is not in-
cluded.

Ready-to-eat. The term means con-
sumers are likely to apply little or no
additional heat to the fully-cooked and

the fully-prepared food product before
consumption.

Specifications. Descriptions with re-
spect to the class, grade, other quality,
quantity or condition of products, ap-
proved by the Administrator, and
available for use by the industry re-
gardless of the origin of the descrip-
tions.

Tallow (Edible). The hard fat derived
from USDA inspected and passed cat-
tle, sheep, or goats.

Titer. The measure of the hardness or
softness of the tested material as de-
termined by the solidification point of
fatty acids and expressed in degrees
centigrade (°C).

§ 98.3 Analyses performed and loca-
tions of laboratories.

(a) Tables 1 through 4 list the special
laboratory analyses rendered by the
Science and Technology Division as a
result of an agreement with the Live-
stock and Seed Division. The payment
for such laboratory services rendered
at the request of an individual or third
party served shall be reimbursed pursu-
ant to the terms as specified in the co-
operative agreement.

TABLE 1—SCHEDULE ANALYSIS

Identity Analyses Samples
tested

Schedule BC (Beef Chunks, Canned) .............................................................................................. Fat, salt .............. 1
Schedule BJ (Beef with Natural Juices, Canned) ............................................................................ Fat ...................... 1
Schedule CS (Canned Meatball Stew) ............................................................................................. Fat ...................... 3
Schedule GP (Frozen Ground Pork) ................................................................................................ Fat ...................... 4
Schedule PJ (Pork with Natural Juices, Canned) ............................................................................ Fat ...................... 1
Schedule RB (Beef for Reprocessing) ............................................................................................. Fat ...................... 4
Schedule RG (Beef Roasts and Ground Beef) ................................................................................ Fat ...................... 4
Schedule SB (Slab or Sliced Bacon) ............................................................................................... Moisture, fat, salt 1
Schedule WS (Beef or Wafer Steaks) .............................................................................................. Fat ...................... 1

TABLE 2—MICROBIOLOGICAL ANALYSIS

Type of analysis
Number of
samples
tested

Psychrotrophic Bacterial Plate Count ............................................................................................................................ 1

TABLE 3—NONSCHEDULE ANALYSIS

Identity Analyses Samples
tested

Fed Specification PP-B–2120B (Ground Beef Products) ................................................................. Fat ...................... 4
Fed Specification PP-B–81J (Sliced Bacon) .................................................................................... Fat, salt, moisture 1
Fed Specification PP-L–800E (Luncheon Meat, Canned) ............................................................... Fat, salt .............. 1
Ground Beef or Ground Pork ........................................................................................................... Fat ...................... 4
Ground Beef or Ground Pork ........................................................................................................... Fat ...................... 1
Pork Sausage ................................................................................................................................... Fat, salt .............. 4
Pork Sausage ................................................................................................................................... Fat, moisture ...... 4
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TABLE 3—NONSCHEDULE ANALYSIS—Continued

Identity Analyses Samples
tested

Pork Sausage ................................................................................................................................... Fat ...................... 4
Mil-P–44131A (Pork Steaks, Flaked, Formed, Breaded) ................................................................. Fat ...................... 4
Milwaukee Public Schools (Breaded/Unbreaded Meat) ................................................................... Fat ...................... 4
Chili Con Carne Without Beans ....................................................................................................... Fat ...................... 1
A-A–20047–B .................................................................................................................................... Fat, protein ......... 3
A-A–20136 ........................................................................................................................................ salt ...................... 3
A-A–20148 ........................................................................................................................................ Fat, salt .............. 3
Mil-B–44133 (GL) ............................................................................................................................. Fat, salt .............. 3
Mil-B–44158A ................................................................................................................................... Water activity ...... 6
Mil-C–44253 ...................................................................................................................................... Fat, salt .............. 3
Mil-H–44159B (GL) ........................................................................................................................... Fat, salt .............. 1
PP-F–02154 (Army GL) .................................................................................................................... Fat, salt, moisture 1

TABLE 4—LARD AND TALLOW ANALYSIS

Type of analysis
Number of
samples
tested

Fat Analysis Committee (FAC) Color ............................................................................................................................ 1
Free Fatty Acids ............................................................................................................................................................ 1
Insoluble Impurities ........................................................................................................................................................ 1
Moisture and Volatile Matter .......................................................................................................................................... 1
Specific Gravity .............................................................................................................................................................. 4 to 6
Titer Test ........................................................................................................................................................................ 1
Unsaponifiable Material ................................................................................................................................................. 1

(b) Meats, such as ground beef or
ground pork, meat food products, and
MRE’s, not covered by an agreement
with Livestock and Seed Division, are
analyzed for fat, moisture, salt, sulfur
dioxide, nitrites, sulfites, ascorbates,
citric acid, protein, standard plate
counts, and coliform counts, among
other analyses. These food product
analyses are performed at any one of
the Science and Technology Division
(S&TD) field laboratories as follows:

(1) USDA, AMS, Science and Tech-
nology Division, Midwestern Labora-
tory, 3570 North Avondale Avenue,
Chicago, IL 60618.

(2) USDA, AMS, S&TD Aflatoxin Lab-
oratory, 107 South 4th Street, Madill,
OK 73446.

(3) USDA, AMS, S&TD, Eastern Lab-
oratory, 2311–B Aberdeen Boulevard,
Gastonia, NC 28054.

[58 FR 42445, Aug. 9, 1993, as amended at 59
FR 24325, May 10, 1994; 59 FR 50121, Sept. 30,
1994; 61 FR 51353, Oct. 2, 1996]

§ 98.4 Analytical methods.

(a) The majority of analytical meth-
ods used by the USDA laboratories to
perform analyses of meat, meat food

products and MRE’s are listed as fol-
lows:

(1) Official Methods of Analysis of
AOAC INTERNATIONAL, Suite 500, 481
North Frederick Avenue, Gaithersburg,
MD 20877–2417.

(2) U.S. Army Individual Protection
Directorate’s Military Specifications,
approved analytical test methods noted
therein, U.S. Army Natick Research,
Development and Engineering Center,
Kansas Street, Natick, MA 01760–5017.

(b) Additional analytical methods for
these foods will be used, from time to
time, as approved by the Director.

[58 FR 42445, Aug. 9, 1993, as amended at 61
FR 51353, Oct. 2, 1996]

§ 98.5 Fees and charges.

(a) The fee charged for any single lab-
oratory analysis of meat, meat food
products, and MRE’s, not covered by an
agreement with Livestock and Seed Di-
vision, is specified in the schedules of
charges in paragraph (a) of § 91.37 of
this subchapter.

(b) The laboratory analyses of meat,
meat food products, and MRE’s, not
covered by a cooperative agreement,
shall result in an additional fee, found
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in Table 7 of § 91.37 of this subchapter,
for sample preparation or grinding.

(c) The charge for any requested lab-
oratory analysis of meat, meat food
products, and MRE’s not listed shall be
based on the standard hourly rate spec-
ified in § 91.37, paragraph (b).

Subpart B—USDA Certification of
Laboratories for the Testing of
Trichinae in Horsemeat

§ 98.100 General.

A laboratory that has met the re-
quirements for certification specified
in this subpart shall receive an AMS
Science and Technology Division cer-
tificate to approve its analysis for
Trichinella spiralis in horsemeat. Cer-
tification would be granted to a quali-
fied analyst or a laboratory based on
having the proper training, facilities,
and equipment. This AMS laboratory
certification program will enable
horsemeat exporters to comply with
trichinae testing requirements of the
European Community.

[58 FR 42445, Aug. 9, 1993, as amended at 61
FR 51353, Oct. 2, 1996]

§ 98.101 Definitions.

Words used in the regulations in this
part in the singular form will import
the plural, and vice versa, as the case
may demand. As used throughout the
regulations in this part, unless the con-
text requires otherwise, the following
terms will be construed to mean:

European Community. The European
Community (EC) consists of the initial
12 European countries and the updated
and expanded membership of nations.
The original EC members are Belgium,
Britain, Denmark, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal and Spain.

Horsemeat. That U.S. inspected and
passed clean, wholesome muscle tissue
of horses, which is skeletal or which is
found in the tongue, in the diaphragm,
in the heart, or in the esophagus, with
or without the accompanying and over-
lying fat and the portions of sinews,
nerves, and blood vessels, which nor-
mally accompany the muscle tissue
and which are not separated from it in
the process of dressing.

Trichinae. Round worms or nema-
todes of the genus Trichinella, which
live as parasites in man, horses, rats,
and other animals.

Trichinella spiralis. A small parasitic
nematode worm which lives in the flesh
of various animals, including the horse.
When such infected meat is inad-
equately cooked and eaten by man, the
live worm multiplies within the body
and the larvae burrow their way into
the muscles, causing a disease referred
to as trichinosis.

§§ 98.102—98.600 [Reserved]

PARTS 99—109 [RESERVED]

PART 110—RECORDKEEPING ON
RESTRICTED USE PESTICIDES BY
CERTIFIED APPLICATORS; SUR-
VEYS AND REPORTS

Sec.
110.1 Scope.
110.2 Definitions.
110.3 Records, retention, and access to

records.
110.4 Demonstration of compliance.
110.5 Availability of records to facilitate

medical treatment.
110.6 Federal cooperation with States.
110.7 Penalties.
110.8 Rules of practice.
110.9 Miscellaneous.

AUTHORITY: 7 U.S.C. 136a(d)(1)(c), 136i–1,
and 450; 7 CFR 2.17, 2.50.

SOURCE: 58 FR 19022, Apr. 9, 1993, unless
otherwise noted.

§ 110.1 Scope.
This part sets forth the requirements

for recordkeeping on restricted use pes-
ticides by all certified applicators,
both private applicators and commer-
cial applicators.

§ 110.2 Definitions.
As used in this part, the following

terms shall be construed, respectively,
to mean:

Administrator. The Administrator of
the Agricultural Marketing Service,
United States Department of Agri-
culture, or any individual to whom the
Administrator delegates authority to
act in his or her behalf.

Authorized representative. Any person
who is authorized to act on behalf of
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1 Records can be handwritten on individual
notes or forms, consist of invoices, be com-
puterized, and or be maintained in record-
keeping books.

the Secretary or a State lead agency
for the purpose of surveying records re-
quired to be kept under this part and
enforcing this part.

Certification number. A number issued
by EPA or a State to an individual who
is authorized by EPA or the State to
use or supervise the use of any re-
stricted use pesticide.

Certified applicator. Any individual
who is certified by EPA or the State to
use or supervise the use of any re-
stricted use pesticide covered by that
individual’s certification.

Commercial applicator. A certified ap-
plicator, whether or not the individual
is a private applicator with respect to
some uses, who uses or supervises the
use of any restricted use pesticide for
any purpose on any property other
than as provided by the definition of
private applicator.

Comparable. With respect to the
records required to be kept under this
part, similar to those required under
EPA-approved State certification pro-
grams.

Complainant. The Administrator or
an official of a cooperating State that
deals with pesticide use or health or
environmental issues related to the
pesticide use, who institutes a proceed-
ing pursuant to § 110.8 of this part.

EPA. The United States Environ-
mental Protection Agency.

EPA registration number. The number
assigned to a product registered with
EPA in accordance with sections 3 or
24c of the Federal Insecticide, Fun-
gicide, and Rodenticide Act and imple-
menting regulations, and borne on the
label of the product.

Indian governing body. The governing
body of any tribe, band, or group of In-
dians subject to the jurisdiction of the
United States and recognized by the
United States as possessing power of
self-government.

Licensed health care professional. A
physician, nurse, emergency medical
technician, or other qualified individ-
ual, licensed or certified by a State to
provide medical treatment.

Medical emergency. A situation that
requires immediate medical treatment
or first aid to treat possible symptoms
of pesticide poisoning or exposure.

Parties. Includes the Administrator
or cooperating State agencies who in-

stitute proceedings against whom such
proceedings are instituted, under § 110.8
of this part.

Person. Any individual, corporation,
company, association, firm, partner-
ship, society, or other legal entity.

Presiding officer. Any individual des-
ignated in writing by the Adminis-
trator to preside at a proceeding con-
ducted pursuant to § 110.8 of this part.

Private applicator. A certified applica-
tor who uses or supervises the use of
any restricted use pesticide for pur-
poses of producing any agricultural
commodity:

(1) On property owned or rented by
the applicator or the employer of the
applicator; or

(2) If applied without compensation,
other than trading of personal services
between producers of agricultural com-
modities, on the property of another
person.

Record. The legible recording of all
required elements under section
110.3(a) (1) through (6) for the applica-
tion of a federally restricted use pes-
ticide.1

Recordkeeping. The recording by the
certified applicator, or the agent of the
certified applicator, of the information
required by § 110.3(a) and (b) concerning
each restricted use pesticide applica-
tion, either electronically or manually
in writing, and the maintenance of
such records in a manner accessible to
authorized representatives.

Respondent. The party proceeded
against pursuant to § 110.8 of this part,
restricted use pesticide. A pesticide
that is federally classified for re-
stricted use under section 3(d)(1)(c) of
the Federal Insecticide, Fungicide, and
Rodenticide Act.

Secretary. The Secretary of Agri-
culture, United States Department of
Agriculture, or any individual to whom
the Secretary delegates authority to
act in his or her behalf.

State. A State of the United States,
the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, the
Northern Mariana Islands, and any
other territory or possession of the
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United States, or an Indian governing
body.

State lead agency. The agency des-
ignated by a State to have access to
the records required to be maintained
under this part.

Supervise. To provide instruction and
guidance in the application of re-
stricted use pesticides and exercise
control over an applicator of restricted
use pesticides in accordance with
standards prescribed by the EPA in 40
CFR part 171.

[58 FR 19022, Apr. 9, 1993, as amended at 60
FR 8123, Feb. 10, 1995]

§ 110.3 Records, retention, and access
to records.

(a) Certified applicators of restricted
use pesticides shall maintain records of
the application of restricted use pes-
ticides. Except as provided in para-
graph (b) of this section, these records
shall include the following information
for each application:

(1) The brand or product name, and
the EPA registration number of the re-
stricted use pesticide that was applied;

(2) The total amount of the restricted
use pesticide applied;

(3) The location of the application,
the size of area treated, and the crop,
commodity, stored product, or site to
which a restricted use pesticide was ap-
plied. The location of the application
may be recorded using any of the fol-
lowing designations:

(i) County, range, township, and sec-
tion;

(ii) An identification system utilizing
maps and/or written descriptions which
accurately identify location;

(iii) An identification system estab-
lished by a United States Department
of Agriculture agency which utilizes
maps and numbering system to iden-
tify field locations; or

(iv) The legal property description.
(4) The month, day, and year on

which the restricted use pesticide ap-
plication occurred; and

(5) The name and certification num-
ber (if applicable) of the certified appli-
cator who applied or who supervised
the application of the restricted use
pesticide.

(b) Certified applicators shall main-
tain records of the application of re-
stricted use pesticides made on the

same day in a total area of less than
one-tenth (1⁄10) of an acre. Except for
applications of restricted use pesticides
in greenhouses and nurseries, to which
the requirements of paragraph (a) of
this section apply, these records shall
include the following information for
the application:

(1) The brand or product name, and
the EPA registration number of the re-
stricted use pesticide that was applied;

(2) The total amount of the restricted
use pesticide applied;

(3) The location of the application,
designated as ‘‘spot application,’’ fol-
lowed by a concise description of loca-
tion and treatment; and

(4) The month, day, and year on
which the restricted use pesticide ap-
plication occurred.

(c) The information required in this
section shall be recorded within 14 days
following the pesticide application.
However, whether or not the written
record has been completed, the cer-
tified applicator shall provide the in-
formation to be recorded in accordance
with § 110.5(a).

(d) The records required in this sec-
tion shall be retained for a period of 2
years from the date of the restricted
use pesticide application and be main-
tained in a manner that is accessible
by authorized representatives.

(e) A commercial applicator shall,
within 30 days of a restricted use pes-
ticide application, provide a copy of
records required under this section or
under State or Federal regulations
(whichever is applicable) under which
the commercial applicator is holding
certification, to the person for whom
the restricted use pesticide was ap-
plied.

(f) A certified applicator shall, upon
oral request and presentation of cre-
dentials by an authorized representa-
tive, make available to the authorized
representative the records required to
be maintained under this section and
permit the authorized representative
to copy any of the records. The original
of the records required to be main-
tained under this section shall be re-
tained by the certified pesticide appli-
cators.

(g) No Federal or State agency shall
release information obtained under
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this part that would directly or indi-
rectly reveal the identity of producers
of commodities to which restricted use
pesticides have been applied.

(h) Certified applicators who apply
restricted use pesticides in States
where they are required to maintain
records on applications of restricted
use pesticides, comparable to those for
commercial applicators in that State,
and such records are maintained in ac-
cordance with State requirements, are
not subject to paragraphs (a), (b), and
(c) of this section.

[58 FR 19022, Apr. 9, 1993, as amended at 60
FR 8123, Feb. 10, 1995]

§ 110.4 Demonstration of compliance.
The Secretary is authorized to in-

spect and copy any record required to
be maintained by this part in order to
determine whether a certified applica-
tor is complying with this part.

§ 110.5 Availability of records to facili-
tate medical treatment.

(a) When the attending licensed
health care professional, or an individ-
ual acting under the direction of the
attending licensed health care profes-
sional, determines that any record of
the application of any restricted use
pesticide required to be maintained
under § 110.3 is necessary to provide
medical treatment or first aid to an in-
dividual who may have been exposed to
the restricted use pesticide for which
the record is or will be maintained, the
certified applicator required to main-
tain the record shall promptly provide
the record information and any avail-
able label information. If it is deter-
mined by the attending licensed health
care professional, or an individual act-
ing under the direction of the attend-
ing licensed health care professional,
to be a medical emergency, the record
information of the restricted use pes-
ticide, relating to the medical emer-
gency, shall be provided immediately.

(b)(1) The attending licensed health
care professional, or an individual act-
ing under the direction of the attend-
ing licensed health care professional,
may utilize and release the record or
record information obtained under
paragraph (a) of this section when nec-
essary to provide medical treatment or
first aid to an individual who may have

been exposed to the restricted use pes-
ticide for which the record is or will be
maintained.

(2) The attending licensed health care
professional may release the record or
record information to appropriate fed-
eral or state agencies that deal with
pesticide use or any health issue relat-
ed to the use of pesticides when nec-
essary to prevent further injury or ill-
ness.

(3) A licensed health care profes-
sional may release the record or record
information to submit pesticide poi-
soning incident reports to appropriate
state or federal agencies.

[60 FR 8123, Feb. 10, 1995]

§ 110.6 Federal cooperation with
States.

(a) For the purpose of carrying out
this part, the Administrator may enter
into agreements with States.

(b) The Administrator may, after en-
tering a State-Federal cooperative
agreement with a State, utilize em-
ployees and facilities of the State to
carry out any provisions of this part in
that State. This State-Federal coopera-
tive agreement shall specify:

(1) The agency of the State that is
designated as the State lead agency;

(2) The responsibilities of State agen-
cies for the enforcement of this part
and the imposition of penalties under
this part;

(3) The qualifications required of the
State employees administering and en-
forcing this part;

(4) That the State-Federal coopera-
tive agreement may be terminated at
any time by the mutual agreement of
the parties to the agreement;

(5) That the State-Federal coopera-
tive agreement may be terminated by
either party by giving written notice
to the other party at least 90 days be-
fore a specified date of termination;
and

(6) The provisions for liaison between
the State and the Administrator con-
cerning the administration and en-
forcement of this part as may be
agreed by the Administrator and the
State.

(c) If at any time the Administrator
shall determine that the State lead
agency or other State agencies charged
with carrying out the terms of the
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State-Federal cooperative agreement
are unable or unwilling to carry out
the terms of the agreement, or, if for
any reason the Administrator or State
shall determine that the agreement is
no longer in effect, the Administrator
shall administer and enforce this part
in the State.

(d) If a State shall notify the Admin-
istrator of its readiness to enter into a
State-Federal cooperative agreement
prior to passage of State legislation
and regulations governing record-
keeping by certified applicators of re-
stricted use pesticides, the Adminis-
trator may enter into a State-Federal
cooperative agreement with the State
on an annual basis.

(e) For a State to be eligible for Fed-
eral technical or financial assistance
under a State-Federal cooperative
agreement, the State requirements for
recordkeeping by all certified applica-
tors of restricted use pesticides must
be comparable to the recordkeeping re-
quirements under this part.

§ 110.7 Penalties.
Any certified applicator who violates

7 U.S.C. 136i–1 (a), (b), or (c) or this
part shall be subject to a civil penalty
of not more than $500 in the case of the
first offense, and in the case of subse-
quent offenses, be subject to a civil
penalty of not less than $1,000 for each
violation, except that the civil penalty
shall be less than $1,000 if the Adminis-
trator determines that the certified ap-
plicator made a good faith effort to
comply with 7 U.S.C. 136i–1 (a) (b), and
(c) and this part.

[60 FR 8123, Feb. 10, 1995]

§ 110.8 Rules of practice.
(a) Notice of violation. If there is rea-

son to believe that a person has vio-
lated or is violating any provision of
this part, the complainant may file
with the Presiding Officer a notice of
violation signed by the complainant.
The notice of violation shall state:

(1) The date of issuance of the notice
of violation;

(2) The nature of the proceeding;
(3) The identification of the com-

plainant and respondent;
(4) The legal authority under which

the proceeding is instituted;

(5) The allegations of fact and provi-
sions of law which constitute the basis
for the proceeding;

(6) The amount of the proposed civil
penalty; and

(7) The name, mailing address, and
telephone number of the Presiding Offi-
cer.

(b) Answer. Within 30 days after the
service of the notice of violation, the
respondent shall file with the Presiding
Officer an answer signed by the re-
spondent or by the attorney of record
in the proceeding. The answer shall:

(1) Admit, deny, or explain each of
the allegations in the notice of viola-
tion and set forth any defense asserted
by the respondent; or

(2) State that the respondent admits
all the facts alleged in the notice of
violation; or

(3) State that the respondent admits
the jurisdictional allegations in the no-
tice of violation and neither admits nor
denies the remaining allegations and
consents to the issuance of an order
without further procedure.

(c) Default. Failure to file an answer
within 30 days after service of the no-
tice of violation shall be deemed, for
purposes of the proceeding, an admis-
sion of the allegations in the notice of
violation, and failure to deny or other-
wise respond to an allegation in the no-
tice of violation shall be deemed, for
purposes of the proceeding, an admis-
sion of the allegation, unless the com-
plainant and respondent have agreed to
a consent decision pursuant to para-
graph (e) of this section.

(d) Amendment of notice of violation or
answer. At any time prior to the filing
of a motion for a hearing, the notice of
violation or answer may be amended
with the consent of the complainant
and respondent or as authorized by the
Presiding Officer upon a showing of
good cause.

(e) Consent decision. At any time be-
fore the Presiding Officer files the deci-
sion, the complainant and respondent
may agree to the entry of a consent de-
cision. The agreement shall be in the
form of a decision signed by the com-
plainant and respondent with appro-
priate space for signature by the Pre-
siding Officer, and shall contain an ad-
mission of at least the jurisdictional
facts, consent to the issuance of the
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agreed decision without further proce-
dure, and such other admissions or
statements as may be agreed to by the
complainant and respondent. The Pre-
siding Officer shall enter such decision
without further procedure, unless an
error is apparent on the face of the doc-
ument. The consent decision shall have
the same force and effect as a decision
issued after a full hearing, shall be-
come final upon issuance, and shall be-
come effective in accordance with the
terms of the decision.

(f) Procedure upon failure to file an an-
swer or admission of facts. The failure to
file an answer with the Presiding Offi-
cer, or the admission by the answer of
all the material allegations of fact con-
tained in the notice of violation, shall
constitute a waiver of hearing. Upon
such admission or failure to submit an
answer, complainant shall file with the
Presiding Officer a proposed decision,
along with a motion for the adoption of
the proposed decision both of which
shall be served upon the respondent by
the Presiding Officer. Within 20 days
after service of the motion and pro-
posed decision, the respondent may file
with the Presiding Officer objections to
the motion and proposed decision. If
the Presiding Officer finds that meri-
torious objections have been filed,
complainant’s motion shall be denied
with supporting reasons. If meritorious
objections are not filed, the Presiding
Officer shall issue a decision without
further procedure or hearing. Copies of
the decision or denial of complainant’s
motion shall be served by the Presiding
Officer upon the respondent and the
complainant and may be appealed pur-
suant to paragraph (l) of this section.
Where the decision as proposed by com-
plainant is entered, such decision shall
become final and effective without fur-
ther proceedings 35 days after the date
of service of the decision upon the re-
spondent, unless there is an appeal to
the Administrator by the complainant
or respondent, pursuant to paragraph
(l) of this section.

(g) Conferences. (1) Upon motion of
the complainant or respondent, the
Presiding Officer may direct the com-
plainant and respondent or their coun-
sel to attend a conference at any rea-
sonable time, prior to or during the
course of the hearing, when the Presid-

ing Officer finds that the proceeding
would be expedited by a conference.
Reasonable notice of the time and
place of the conference shall be given.
The Presiding Officer may order the
complainant or respondent to furnish
at or subsequent to the conference any
or all of the following:

(i) An outline of the case or defense;
(ii) The legal theories upon which the

party will rely;
(iii) A list of documents which the

party anticipates introducing at the
hearing; and

(iv) A list of anticipated witnesses
who will testify on behalf of the party.
At the discretion of the party furnish-
ing such list of witnesses, the names of
the witnesses need not be furnished if
they are otherwise identified in some
meaningful way such as a short state-
ment of the type of evidence they will
offer.

(2) The Presiding Officer shall not
order a party to furnish the informa-
tion or documents listed in paragraph
(g)(1) (i) through (iv) of this section if
the party can show that providing the
particular information or document is
inappropriate or unwarranted under
the circumstances of the particular
case.

(3) At the conference, the following
matters may be considered:

(i) The simplification of issues;
(ii) The necessity of amendments to

the notice of violation or answer;
(iii) The possibility of obtaining stip-

ulations of facts and of the authentic-
ity, accuracy, and admissibility of doc-
uments, which will avoid unnecessary
proof;

(iv) The limitation of the number of
expert or other witnesses;

(v) Negotiation, compromise, or set-
tlement of issues;

(vi) The exchange of copies of pro-
posed exhibits;

(vii) The identification of documents
or matters of which official notice may
be requested;

(viii) A schedule to be followed by the
parties for completion of the actions
decided at the conference; and

(ix) Such other matters as may expe-
dite and aid in the disposition of the
proceeding.

VerDate 27<FEB>98 10:19 Mar 12, 1998 Jkt 179016 PO 00000 Frm 00283 Fmt 8010 Sfmt 8010 Y:\SGML\179016.TXT 179016-3



290

7 CFR Ch. I (1–1–98 Edition)§ 110.8

(4) A conference will not be steno-
graphically reported unless so directed
by the Presiding Officer.

(5) In the event the Presiding Officer
concludes that personal attendance by
the Presiding Officer and the parties or
counsel at a conference is unwarranted
or impractical, but determines that a
conference would expedite the proceed-
ing, the Presiding Officer may conduct
the conference by telephone or cor-
respondence.

(6) Actions taken as a result of a con-
ference shall be reduced to a written
appropriate order, unless the Presiding
Officer concludes that a stenographic
report shall suffice, or, the Presiding
Officer elects to make a statement on
the record at the hearing summarizing
the actions taken.

(h) Procedure for hearing. (1) Request
for hearing. The complainant or re-
spondent may request a hearing on the
facts by including such a request in the
notice of violation or answer, or by a
separate request, in writing, filed with
the Presiding Officer within the time
in which an answer may be filed. Fail-
ure to request a hearing within the
time allowed for the filing of the an-
swer shall constitute a waiver of a
hearing. In the event the respondent
denies any material fact and fails to
file a timely request for a hearing, the
matter may be set down for hearing on
motion of the complainant filed with
the Presiding Officer or upon the Pre-
siding Officer’s own motion.

(2) Time and place. If any material
issue of fact is joined by the pleading,
the Presiding Officer, upon motion of
any of the parties stating that the
matter is at issue and is ready for hear-
ing, shall set a time and place for hear-
ing as soon as feasible with due regard
for the public interest and the conven-
ience and necessity of the parties. The
Presiding Officer shall issue a notice
stating the time and place of hearing.
If any change in the time or place of
the hearing is made, the Presiding Offi-
cer shall issue a notice of this change,
which notice shall be served upon the
complainant and respondent, unless it
is made during the course of an oral
hearing and made a part of the tran-
script, or actual notice is given to the
parties.

(3) Appearances. The parties may ap-
pear in person or by attorney of record
in the proceeding. Any individual who
appears as an attorney must conform
to the standard of ethical conduct re-
quired of practitioners before the
courts of the United States.

(4) Debarment of attorney. Whenever a
Presiding Officer finds that an individ-
ual acting as attorney for any party to
the proceeding is guilty of unethical or
contumacious conduct, in or in connec-
tion with a proceeding, the Presiding
Officer may order that the individual
be precluded from further acting as at-
torney in the proceeding. An appeal to
the Administrator may be taken from
any such order, but no proceeding shall
be delayed or suspended pending dis-
position of the appeal: Provided, That
the Presiding Officer shall suspend the
proceeding for a reasonable time for
the purpose of enabling the party to
obtain another attorney.

(5) Failure to appear. A respondent
who, after being duly notified, fails to
appear at the hearing without good
cause, shall be deemed to have waived
the right to an oral hearing in the pro-
ceeding and to have admitted any facts
which may be presented at the hearing.
The failure by the respondent to appear
at the hearing shall also constitute an
admission of all the material allega-
tions of fact contained in the notice of
violation. The complainant shall have
an election whether to follow the pro-
cedure set forth in paragraph (f) of this
section or whether to present evidence,
in whole or in part, in the form of affi-
davits, exhibits, or by oral testimony
before the Presiding Officer. Failure to
appear at a hearing shall not be
deemed to be a waiver of the right to
be served with a copy of the Presiding
Officer’s decision and to appeal to the
Administrator pursuant to paragraph
(l) of this section.

(6) Order of proceeding. Except as may
be determined otherwise by the Presid-
ing Officer, the complainant shall pro-
ceed first at the hearing.

(7) Evidence. (i) The testimony of wit-
nesses at a hearing shall be on oath or
affirmation and subject to cross-exam-
ination.

(ii) Upon a finding of good cause, the
Presiding Officer may order that any
witness be examined separately and
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apart from all other witnesses except
those who are parties to the proceed-
ing.

(iii) Evidence which is immaterial,
irrelevant, or unduly repetitious, or
which is not of the sort upon which re-
sponsible persons are accustomed to
rely, shall be excluded insofar as prac-
ticable.

(8) Objections. (i) If a party objects to
the admission of any evidence or to the
limitation of the scope of any examina-
tion or cross-examination or to any
other ruling of the Presiding Officer,
the party shall state briefly the
grounds of such objection, whereupon
an automatic exception will follow if
the objection is overruled by the Pre-
siding Officer.

(ii) Only objections made before the
Presiding Officer may subsequently be
relied upon in the proceeding.

(9) Exhibits. Unless the Presiding Offi-
cer finds that the furnishing of copies
is impracticable, four copies of each ex-
hibit shall be filed with the Presiding
Officer: Provided, That, where there are
more than two parties in the proceed-
ing, an additional copy shall be filed
for each additional party. A true copy
of an exhibit may be substituted for
the original.

(10) Official records or documents. An
official government record or docu-
ment or entry in such a record or docu-
ment, if admissible for any purpose,
shall be admissible in evidence without
the production of the individual who
made or prepared the same, and shall
be prima facie evidence of the relevant
facts stated in the record or document.
Such record or document shall be evi-
denced by an official publication of the
record or document or by a copy cer-
tified by an individual having legal au-
thority to make such certification.

(11) Official notice. Official notice
shall be taken of such matters as are
judicially noticed by the courts of the
United States and of any other matter
of technical, scientific, or commercial
fact of established character: Provided,
That the parties shall be given ade-
quate notice of matters so noticed, and
shall be given adequate opportunity to
show that such facts are erroneously
noticed.

(12) Offer of proof. Whenever evidence
is excluded by the Presiding Officer,

the party offering such evidence may
make an offer of proof, which shall be
included in the transcript. The offer of
proof shall consist of a brief statement
describing the evidence excluded. If the
evidence consists of a brief oral state-
ment, the statement shall be included
in the transcript in its entirety. If the
evidence consists of an exhibit, it shall
be marked for identification and in-
serted in the hearing record. In either
event, the evidence shall be considered
a part of the transcript and hearing
record if the Administrator, upon ap-
peal, decides the Presiding Officer’s
ruling excluding the evidence was erro-
neous and prejudicial. If the Adminis-
trator, upon appeal, decides the Presid-
ing Officer’s ruling excluding the evi-
dence was erroneous and prejudicial
and that it would be appropriate to
have such evidence considered a part of
the hearing record, the Administrator
may direct that the hearing be re-
opened to permit the taking of such
evidence or for any purpose in connec-
tion with the excluded evidence.

(13) Transcript. Hearings shall be re-
corded and transcribed verbatim.

(i) Post-hearing procedure—(1) Correc-
tions to transcript. (i) Within the period
of time fixed by the Presiding Officer,
any party may file a motion proposing
corrections to the transcript.

(ii) Unless a party files a motion pro-
posing corrections to the transcript in
the time fixed by the Presiding Officer,
the transcript shall be presumed, ex-
cept for obvious typographical errors,
to be a true, correct, and complete
transcript of the testimony given at
the hearing and to contain an accurate
description or reference to all exhibits
received in evidence and made part of
the hearing record and shall be deemed
to be certified without further action
by the Presiding Officer.

(iii) As soon as practicable after the
close of the hearing and after consider-
ation of any timely objection filed as
to the transcript, the Presiding Officer
shall issue an order making any correc-
tions to the transcript which the Pre-
siding Officer finds are warranted,
which corrections shall be entered on
to the original transcript by the Pre-
siding Officer without obscuring the
original text.
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(2) Proposed finding of fact, conclu-
sions, order, and briefs. Prior to the Pre-
siding Officer’s decision, each party
shall be afforded a reasonable oppor-
tunity to submit for consideration pro-
posed findings of fact, conclusions,
order, and brief in support of the pro-
posed findings of fact, conclusions and
order. A copy of each such document
filed by a party shall be served upon
each of the other parties.

(3) Presiding Officer’s decision. (i) The
Presiding Officer shall issue a decision
within 30 days after the hearing, or, if
any party submits proposed findings of
fact, conclusions, order, and a brief in
support thereof in accordance with
paragraph (i)(2) of this section, 30 days
after the last such submission. The
Presiding Officer’s decision shall in-
clude the Presiding Officer’s findings of
the fact, conclusions of law, and the
reasons or basis for the findings of fact
and conclusions of law.

(ii) The Presiding Officer’s decision
shall become effective without further
proceedings 35 days after the date of
service of the decision upon the re-
spondent, unless there is an appeal to
the Administrator by a party to the
proceeding pursuant to paragraph (l) of
this section.

(j) Motions and requests—(1) General.
All motions and requests shall be filed
with the Presiding Officer, and served
upon all the parties, except:

(i) requests for extensions of time
pursuant to paragraph (m)(3) of this
section; and

(ii) motions and requests made on the
record during the oral hearing. The
Presiding Officer shall rule upon all
motions and requests filed or made
prior to the filing of an appeal of the
Presiding Officer’s decision pursuant to
paragraph (l) of this section except mo-
tions directly relating to the appeal.
Thereafter, the Administrator will rule
on any motions and requests, as well as
the motions directly relating to the ap-
peal.

(2) Motions entertained. (i) Any mo-
tion will be entertained other than a
motion to dismiss on the pleading. (A
motion by the complainant seeking the
voluntary dismissal of the notice of
violation may be entertained by the
Presiding Officer or the Adminis-
trator.)

(ii) All motions and requests concern-
ing the notice of violation must be
made within the time allowed for filing
an answer, except motions by the com-
plainant seeking voluntary dismissal of
the notice of violation.

(3) Contents. All written motions and
requests shall state the particular
order, ruling, or action desired and the
grounds for the order, ruling, or action
desired.

(4) Response to motions and requests.
Within 10 days after service of any
written motion or request, or within a
shorter or longer period as may be
fixed by the Presiding Officer or the
Administrator, an opposing party may
file a response to the motion or re-
quest. The other party shall have no
right to reply to the response; however,
the Presiding Officer or the Adminis-
trator, in their discretion, may order
that a reply be filed.

(k) Presiding Officer—(1) Assignment.
No Presiding Officer shall be assigned
to serve in any proceeding who:

(i) Has any pecuniary interest in any
matter or business involved in the pro-
ceeding;

(ii) Is related within the third degree
by blood or marriage to any party to
the proceeding; or

(iii) Has any conflict of interest
which might impair the Presiding Offi-
cer’s objectivity in the proceeding.

(2) Disqualification of Presiding Officer.
(i) Any party to the proceeding may,
by motion made to the Presiding Offi-
cer, request that the Presiding Officer
withdraw from the proceeding because
of an alleged disqualifying reason.
Such motion shall set forth with par-
ticularity the grounds of alleged dis-
qualification. The Presiding Officer
may then either rule upon or certify
the motion to the Administrator, but
not both.

(ii) A Presiding Officer shall with-
draw from any proceeding for any rea-
son deemed by the Presiding Officer to
be disqualifying.

(3) Powers. The Presiding Officer, in
any assigned proceeding, shall have
power to:

(i) Rule upon motions and requests;
(ii) Set the time and place of a con-

ference and the hearing, adjourn the
hearing from time to time, and change
the time and place of hearing;
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(iii) Administer oaths and affirma-
tions;

(iv) Summon and examine witnesses
and receive evidence at the hearing;

(v) Admit or exclude evidence;
(vi) Hear oral argument on facts or

law;
(vii) Do all acts and take all meas-

ures necessary for maintenance or
order, including the exclusion of con-
tumacious counsel or other persons;
and

(viii) Take all other actions author-
ized under this section.

(l) Appeal to the Administrator—(1) Fil-
ing of petition. Within 30 days after re-
ceiving notice of the Presiding Officer’s
decision, a party who disagrees with
the decision, or any part of the Presid-
ing Officer’s decision, or any ruling by
the Presiding Officer or a party who al-
leges a deprivation of rights, may ap-
peal the Presiding Officer’s decision or
rulings to the Administrator by filing
an appeal petition with the Adminis-
trator. As provided in paragraph (h)(8)
of this section, objections regarding
evidence or a limitation regarding ex-
amination or cross examination or
other ruling made before the Presiding
Officer may be relied upon in an ap-
peal. The appeal petition shall state
the name and address of the person fil-
ing the appeal petition. Each issue set
forth in the appeal petition, and the ar-
guments on each issue, shall be sepa-
rately numbered; shall be plainly and
concisely stated; and shall contain de-
tailed citations of the record, statutes,
regulations, or authorities being relied
upon in support of the argument. A
brief may be filed in support of the ap-
peal simultaneously with the appeal
petition.

(2) Response to appeal petition. Within
20 days after the service of a copy of an
appeal petition and any brief in sup-
port of the appeal petition, filed by a
party to the proceeding, any other
party may file with the Administrator
a response in support of or in opposi-
tion to the appeal petition and, in such
response any relevant issue, not pre-
sented in the appeal petition, may be
raised.

(3) Transmittal of record. Whenever an
appeal to the Presiding Officer’s deci-
sion is filed and a response to the ap-
peal has been filed or time for filing a

response has expired, the Presiding Of-
ficer shall transmit to the Adminis-
trator the record of the proceeding.
The record shall include: the pleading;
motions and requests filed and rulings
on such motions and requests; the tran-
script of the testimony taken at the
hearing, together with the exhibits
filed in connection with the hearing;
any documents or papers filed in con-
nection with a conference; such pro-
posed findings of fact, conclusions, and
orders, and briefs in support thereof, as
may have been filed in connection with
the proceeding; the Presiding Officer’s
decision; and such exceptions, state-
ments of objections and briefs in sup-
port thereof as may have been filed in
the proceeding.

(4) Decision of the Administrator on ap-
peal. As soon as practicable after the
receipt of the record from the Presid-
ing Officer, the Administrator, upon
the basis of and after due consideration
of the record and any matter of which
official notice is taken, shall rule on
the appeal. If the Administrator de-
cides that no change or modification of
the Presiding Officer’s decision is war-
ranted, the Administrator may adopt
the Presiding Officer’s decision as the
final order in the proceeding, preserv-
ing any right of the party bringing the
appeal to seek judicial review of such
decision in the proper forum.

(m) Filing; service; extensions of time;
and computation of time—(1) Filing; num-
ber of copies. Except as otherwise pro-
vided in this section, all documents or
papers required or authorized by this
section to be filed with the Presiding
Officer or Administrator shall be filed
in quadruplicate: Provided, That where
there are more than two parties in the
proceeding, an additional copy shall be
filed for each additional party.

(2) Service; proof of service. Copies of
all documents or papers required or au-
thorized by this section to be filed with
the Presiding Officer or Administrator
shall be served upon the parties by the
person with whom such documents or
papers are filed. Service shall be made
either:

(i) By delivering a copy of the docu-
ment or paper to the individual to be
served or to a member of the partner-
ship to be served, or to the president,
secretary, or other executive officer or

VerDate 27<FEB>98 10:19 Mar 12, 1998 Jkt 179016 PO 00000 Frm 00287 Fmt 8010 Sfmt 8010 Y:\SGML\179016.TXT 179016-3



294

7 CFR Ch. I (1–1–98 Edition)§ 110.9

any director of the corporation or asso-
ciation to be served, or to the attorney
of record representing such person; or

(ii) By leaving a copy of the docu-
ment or paper at the principal office or
place of business or residence of such
individual, partnership, corporation,
organization, or association, or of the
attorney of record representing such
person and mailing by regular mail an-
other copy to such person at such ad-
dress; or

(iii) By registering or certifying and
mailing a copy of the document or
paper, addressed to such individual,
partnership, corporation, organization,
or association, or to the attorney of
record representing such person, at the
last known residence or principal office
or place of business of such person: Pro-
vided, That if the registered or certified
document or paper is returned undeliv-
ered because the addressee refused or
failed to accept delivery, the document
or paper shall be served by remailing it
by regular mail. Proof of service under
this paragraph shall be made by the
certificate of the person who actually
made the service: Provided, That if the
service be made by mail, under para-
graph (m)(2)(iii) of this section, proof
of service shall be made by the return
post-office receipt, in the case of reg-
istered or certified mail, or by the cer-
tificate of the person who mailed the
matter by regular mail. Any certificate
or post-office receipt returned to the
Presiding Officer or Administrator
shall be filed by the Presiding Officer
or Administrator, and made a part of
the record of the proceeding.

(3) Extensions of time. The time for the
filing of any document or paper re-
quired or authorized under this section
to be filed may be extended by the Pre-
siding Officer or the Administrator as
provided in paragraph (j) of this sec-
tion, if in the judgment of the Presid-
ing Officer or the Administrator, as the
case may be, there is good reason for
the extension. In all instances in which
time permits, notice of the request for
extension of the time shall be given to
the other party with opportunity to
submit views concerning the request.

(4) Effective date of filing. Any docu-
ment or paper required or authorized
under this section to be filed shall be
deemed to be filed at the time when it

reaches the person with whom the doc-
ument or paper must be filed.

(5) Computation of time. Saturdays,
Sundays, and holidays shall be in-
cluded in computing the time allowed
for the filing of any document or paper:
Provided, That, when such time expires
on a Saturday, Sunday, or holiday,
such period shall be extended to in-
clude the next following business day.

(n) Ex parte communications. (1) At no
stage of the proceeding between its in-
stitution and the issuance of the final
decision shall the Presiding Officer or
Administrator discuss ex parte the
merits of the proceeding with any per-
son who is connected with the proceed-
ing in an advocative or in an investiga-
tive capacity, or with any representa-
tive of such person: Provided, That the
Presiding Officer or Administrator may
discuss the merits of the case with
such a person if all parties to the pro-
ceeding, or their attorneys have been
given notice and an opportunity to par-
ticipate. A memorandum of such dis-
cussion shall be included in the record.

(2) No interested person shall make
or knowingly cause to be made to the
Presiding Officer or Administrator an
ex parte communication relevant to
the merits of the proceeding.

(3) If the Presiding Officer of the Ad-
ministrator receives an ex parte com-
munication in violation of this para-
graph (n), the individual who receives
the communication shall place in the
public record of the proceeding:

(i) Any such written communication;
(ii) Memoranda stating the substance

of such oral communication; and
(iii) Any written response, and

memoranda stating the substance of
any oral response to the ex parte com-
munication.

(4) For purposes of this section ex
parte communication means an oral or
written communication not on the pub-
lic record with respect to which reason-
able prior notice to all parties is not
given, but it shall not include requests
for status reports on any matter or the
proceeding.

§ 110.9 Miscellaneous.
In accordance with Section 3507 of

the Paperwork Reduction Act of 1980
(44 U.S.C. 3507), the recordkeeping pro-
visions in this rule have been approved
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by the Office of Management and Budg-
et (OMB) and there are no new require-
ments. The assigned OMB control num-
ber is 0581–AA39.

PARTS 111—159 [RESERVED]
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