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hearing official upon completion of the
taking of evidence and testimony.

(4) FCS and the State agency shall
have the opportunity to submit addi-
tional written information to the Ap-
peals Board or hearing official within
10 days after the close of the hearing.
No new factual material may be intro-
duced except as it directly relates to
evidence or testimony presented at the
hearing. Five complete sets of such in-
formation must be filed with the Exec-
utive Secretary or postmarked prior to
the expiration of the 10-day deadline
for it to be considered.

(5) An official verbatim transcript of
each hearing shall be kept on file in
the Office of the Executive Secretary
for public inspection. A copy shall be
furnished to FCS and the State agency.
Anyone wishing to purchase a copy
may make arrangements to do so with
the commercial reporting service in-
volved.

(i) Final determination. (1) When a
hearing is afforded, a final determina-
tion shall be made within 30 days of the
hearing, and the final determination
shall take effect 30 days after delivery
of the notice of this final decision to
the State agency. When a hearing is
not held, a final determination shall be
made within 30 days after receipt of the
State agency’s information. The final
determination shall take effect 30 days
after delivery of the notice of the final
decision to the State agency.

(2) The Appeals Board or hearing offi-
cial shall either uphold the claim, deny
the claim, or adjust the claim down-
ward in such amounts and for such rea-
sons as the Appeals Board or hearing
official shall determine and declare.
The final determination is not subject
to reconsideration.

(j) Judicial review. State agencies ag-
grieved by the final determination may
obtain judicial review and trial de novo
by filing a complaint against the
United States within 30 days after the
date of delivery of the final determina-
tion, requesting the court to set aside
the final determination. The final de-
termination shall remain in effect dur-
ing the period the judicial review or
any appeal therefrom is pending unless
the court temporarily stays such ad-
ministrative action after a showing
that irreparable injury will occur ab-

sent a stay and that the State agency
is likely to prevail on the merits of the
case.

(k) Extension of time. (1) No extension
of time shall be permitted a State
agency in which to file an initial re-
quest for an administrative review. All
other requests from the State agency
or from FCS for the extension of any
deadline contained in § 276.7 of these
regulations or imposed by the Appeals
Board or hearing official shall be
granted only for good cause shown and
only when received by the Executive
Secretary before the expiration of the
particular deadline involved. All re-
quests for an extension shall be in writ-
ing. Filing a request for an extension
stops the running of the prescribed pe-
riod of time. When a request for an ex-
tension is granted, the requester shall
be notified in writing of the amount of
additional time granted. When a re-
quest is denied for being untimely or
for cause, the requester shall be noti-
fied and the prescribed period of time
shall resume from the date of denial.

(2) The Appeals Board or hearing offi-
cial may grant itself such additional
time as it may reasonably require to
complete any of its assigned respon-
sibilities. If the Appeals Board or hear-
ing official does find it necessary to
grant itself an extension of time, the
Executive Secretary shall notify all
parties in writing.

[Amdt. 168, 45 FR 77263, Nov. 21, 1980, as
amended by Amdt. 274, 51 FR 18752, May 21,
1986; Amdt. 356, 59 FR 29714, June 9, 1994]
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APPENDIX A TO PART 277—PRINCIPLES FOR DE-
TERMINING COSTS APPLICABLE TO ADMINIS-
TRATION OF THE FOOD STAMP PROGRAM BY
STATE AGENCIES

AUTHORITY: 7 U.S.C. 2011–2032.

SOURCE: Amdt. 188, 45 FR 85702, Dec. 30,
1980, unless otherwise noted.

EDITORIAL NOTE: OMB control numbers re-
lating to this part 277 are contained in § 271.8.

§ 277.1 General purpose and scope.
(a) Purpose. This part establishes uni-

form requirements for the management
of administrative funds provided to
State agencies and sets forth principles
for claiming costs of activities paid
with administrative funds under the
Food Stamp Program, and the Food
Distribution Program and Food Stamp
Program on Indian Reservations.

(b) Scope and applicability. Upon com-
pliance with the provisions of this part,
payments to State agencies will be
made for cost(s) incurred for adminis-
tration of the Food Stamp Program
and for administration of the Food Dis-
tribution Program on Indian Reserva-
tions. To ensure maximum practical
uniformity, deviation(s) by a State
agency from this part may be author-
ized only when necessary to meet pro-
gram objectives, to conserve program
funds, or when essential to the public
interest. However, any deviations from
this part must be authorized by the Ad-
ministrator of FCS.

§ 277.2 Definitions.
For the purpose of this part the term:
Accrued expenditures means the

charges incurred by the State agency
during a given period for liabilities in-
curred, benefits received or for goods
and services used during this period.

Accrued income means the net value
of earnings during a given period re-
sulting from services and goods pro-
vided whether or not payment has been
realized.

Acquisition cost refers to nonexpend-
able personal property acquired by pur-
chase and means the net invoice price
of the property including any attach-
ments, accessories or auxiliary appara-
tus necessary to make the property us-
able for the purpose for which it was
acquired. Ancillary charges such as
taxes, duty, protection in-transit in-
surance, freight or installation shall be
included in or excluded from acquisi-
tion cost in accordance with the State
agency’s regular accounting practices.

Approval or authorization by FCS
means documentation evidencing con-
sent prior to incurring specific costs.

Applicable credits refer to those re-
ceipts or reduction of expenditure-type
transactions which offset or reduce ex-
pense items allocable to programs as
direct or indirect costs. Examples of
such transactions are: Purchase dis-
counts; rebates or allowances; recover-
ies or indemnities on losses; sale of
publications, equipment, and scrap; in-
come from personal or incidental serv-
ices; and adjustments of overpayments
or erroneous charges.

Disbursements refers to the transfer of
funds by the state agency to pay for
Program costs resulting from pur-
chased or expired goods and services.

Expendable personal property means
all tangible personal property other
than nonexpendable property.

Program funds means money, or prop-
erty provided in lieu of money, paid for
or furnished by FCS to a State agency.

Funds available to the State agency
may include contributions from third
parties including other Federal agen-
cies.

In-kind contributions refers to the
value of noncash contributions. Only
when authorized by Federal legislation
may property purchased with Federal
funds be considered as a State agency’s
in-kind contribution. In-kind contribu-
tions may be for the value of real and/
or nonexpendable personal property or
the value of goods and services pro-
vided specifically to the project or pro-
gram.

Nonexpendable personal property
means tangible personal property hav-
ing a useful life of more than one year
and an acquisition cost of more than
$300 per unit. A State agency may use
its own definition of nonexpendable
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personal property provided that such
definition would at least include all
tangible personal property as defined
herein.

Obligations are the amounts of orders
placed, contracts awarded, services re-
ceived, and similar transactions during
a given period which require payment.

Offset means a method to recover
funds due FCS through use of the Let-
ter of Credit system. Recovery is ac-
complished by accounting adjustments
to increase Federal funds on hand or
disbursed.

OMB means the Office of Manage-
ment and Budget.

Personal property means property of
any kind except real property. It may
be tangible (having physical existence)
or intangible (having no physical exist-
ence) such as patents, inventions and
copyrights.

Program means both the Food Stamp
Program and the Food Distribution
Program on Indian Reservations.

Program closeout means the process
by which FCS determines that all ap-
plicable administrative and financial
processes have been completed by the
State agency and FCS terminates the
program in the affected project area or
areas.

Project costs are allowable costs as set
forth in this part.

Real property means land, land im-
provements, structure and appur-
tenances thereto, excluding movable
machinery and equipment.

State agency means the organization
as defined in 7 CFR 271.1.

State agency costs means the State
agency outlays from its funds available
for program administration. Unless au-
thorized by Federal legislation, costs
charged to other Federal grants or to
other Federal contracts may not be
considered as State agency costs reim-
bursable under this authority.

Subagency means the organization or
person to which a State agency makes
any payment for acquisition of goods,
materials or services for use in admin-
istering the program and which is ac-
countable to the State agency for the
use of funds provided.

Terms and conditions means legal re-
quirements imposed by the Federal
Government under statute, regula-

tions, contracts, agreements or other-
wise.

Unliquidated obligation represents the
amount of obligations not yet paid.

Unobligated balance means the por-
tion of the Federal funds authorized
less all allowable costs and unpaid obli-
gations of the State agency.

§ 277.3 Budgets and budget revision
procedures.

The preparation, content, submittal,
and revision requirements for the State
Food Stamp Program Budget shall be
as specified in § 272.2. The application
for funds and budget requirements for
the Food Distribution Program on In-
dian Reservations shall be as specified
in § 283.9. State agencies must submit a
budget to FCS as part of the State
Plan each fiscal year. Upon approval of
the budget by FCS, administrative
funds will be provided.

§ 277.4 Funding.
(a) General. This section sets allow-

able cost standards for activities of
State agencies in administering the
Food Stamp Program and Food Dis-
tribution Program on Indian Reserva-
tions.

(b) Federal reimbursement rate. The
base percentage for Federal payment
shall be 50 percent of State agencies’
allowable Food Stamp Program admin-
istrative costs.

(1) A 75 percent Federal reimburse-
ment is payable for Food Stamp Pro-
gram allowable costs incurred for State
fraud investigations, prosecutions, and
fraud hearings upon presentation and
approval of a State Plan addendum as
outlined in § 277.15.

(2) A State agency’s federally funded
share of Food Stamp Program adminis-
trative costs shall be increased when
its error rate, as determined through
the quality control process described in
part 275, meets certain standards.

(i) For the period beginning October
1, 1982, through September 30, 1988, a
State agency with a payment error
rate of five percent or less in the cor-
responding fiscal year shall have its
federally funded share of Program ad-
ministrative costs increased to 60 per-
cent, provided that the State agency’s
negative case error rate is less than the
national weighted mean negative case

VerDate 20<JAN>98 09:00 Jan 29, 1998 Jkt 179017 PO 00000 Frm 00811 Fmt 8010 Sfmt 8010 Y:\SGML\179017.TXT 179017-3



818

7 CFR Ch. II (1–1–98 Edition)§ 277.4

rate for the fiscal year prior to the pe-
riod of enhanced funding.

(ii) For the period beginning October
1, 1988, and review periods thereafter, a
State agency with a payment error
rate less than or equal to 5.90 percent
and with a negative case error rate less
than the National weighted mean nega-
tive case error rate for the prior fiscal
year shall have its Federally funded
share of Food Stamp Program adminis-
trative costs increased by one percent-
age point to a maximum of 60 percent
for each full one-tenth of a percentage
point by which the payment error rate
is less than six percent.

(3) Funding of demonstration
projects approved by FCS will be at a
rate agreed to by FCS in accordance
with the requirements outlined in part
282.

(4) The reimbursement of administra-
tive costs to State agencies admin-
istering the program on Indian reserva-
tions shall be in accordance with the
requirements of parts 281 and 283.

(5) For the period beginning October
1, 1980, a State agency’s federally fund-
ed share of Food Stamp Program ad-
ministrative costs shall be increased to
65 percent when the State agency’s cu-
mulative allotment error rate is less
than five percent; provided that the
State agency’s negative case error rate
is less than the national weighted
mean negative case error rate for the 6-
month period of enhanced funding.
This provision shall not apply to any
period after the April through Septem-
ber 1982 period.

(6) For the period beginning October
1, 1980, a State agency’s federally fund-
ed share of Food Stamp Program ad-
ministrative costs shall be increased to
60 percent when the State agency’s cu-
mulative allotment error rate is less
than eight percent; provided that the
State agency’s negative case error rate
is less than the national weighted
mean negative case error rate for the 6-
month period of enhanced funding.
This provision shall not apply to any
period after the April through Septem-
ber 1982 period.

(7) For the 6-month period beginning
October 1, 1980, a State agency with a
25 percent or greater reduction in its
cumulative allotment error rate from
one 6-month period to the comparable

period of the next fiscal year shall be
entitled to a 55 percent federally fund-
ed share of Food Stamp Program ad-
ministrative costs; provided that, ef-
fective with the 6-month period begin-
ning October 1, 1981, the State agency’s
negative case error rate is less than the
national weighted mean negative case
error rate for the period of enhanced
funding. This provision shall not apply
to any period after the April through
September 1982 period.

(8) Beginning October 1982, the feder-
ally funded share of administrative
costs, as identified in paragraph (b) of
this section may be decreased based
upon its payment error rate as de-
scribed in § 275.23. The rates of Federal
funding for the activities identified in
paragraphs (b) (1), (3), and (4) of this
section shall not be reduced based upon
the agency’s payment error rate.

(9) Employment and training pro-
gram grants, as outlined in § 273.7(f)
shall be 100 percent federally-funded.

(10) A 100 percent Federal Financial
Participation rate shall be available
for costs incurred in the verification of
the documented alien status of FSP ap-
plicants through the Systematic Alien
Verification for Entitlements (SAVE)
Program. The charges must be con-
tained in a budget or budget revisions
approved by FCS and follow the allow-
ability provisions found in § 277.19.

(11) A 63 percent Federal reimburse-
ment is payable for Food Stamp Pro-
gram allowable costs incurred for State
agency planning, designing, develop-
ing, and installing of computerized sys-
tems as described in § 277.18 and ap-
proved for enhanced funding by FCS
after September 30, 1991.

(12) A 75 percent Federal reimburse-
ment is payable for Food Stamp Pro-
gram allowable costs incurred for State
agency planning, designing, develop-
ing, and installing of computerized sys-
tems as described in § 277.18 and sub-
mitted for approval for enhanced fund-
ing by FCS before November 28, 1990.
Those proposals, including modifica-
tions and cost increases, which re-
ceived approval at the 75 percent level
during the period from November 28,
1990 through September 30, 1991, shall
be reimbursed at the 75 percent rate for
costs incurred through September 30,
1991, and at the 63 percent rate for
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costs incurred thereafter. All modifica-
tions approved after September 30, 1991
and any cost increases which occur
after this date shall be reimbursed at
63 percent regardless of when the origi-
nal system was approved. For purposes
of this paragraph, no system shall be
funded at 75 percent unless all required
paperwork for enhanced funding is (or
was) either approved by FCS prior to
the appropriate date contained in this
paragraph or a planning advance plan-
ning document (PAPD) was approved
and an implementation advance plan-
ning document (IAPD) was submitted
with all the required paperwork for en-
hanced funding to FCS prior to Novem-
ber 28, 1990. The required paperwork is
described in § 277.18.

(c) Matching costs. State agency costs
for Federal matching funds may con-
sist of:

(1) Charges reported on a cash or ac-
crual basis by the State agency as
project costs.

(2) Project costs financed with cash
contributed or donated to the State
agency by other non-Federal public
agencies and institutions.

(3) Project costs represented by serv-
ices and real or personal property do-
nated by other non-Federal public
agencies and institutions.

(d) All cash or in-kind contributions
except as provided in paragraph (e) of
this section shall be allowable as part
of the State agency’s share of program
costs when such contributions:

(1) Are verifiable;
(2) Are not contributed for another

federally-assisted program, unless au-
thorized by Federal legislation;

(3) Are necessary and reasonable for
accomplishment of project objectives;

(4) Are charges that would be allow-
able under this part;

(5) Are not paid by the Federal Gov-
ernment under another assistance
agreement unless authorized under the
other agreement and its subject laws
and regulations; and

(6) Are in the approved budget.
(e) The value of services rendered by

volunteers or the value of goods con-
tributed by third parties, exclusive of
the State and Federal agencies, are un-
allowable for reimbursement purposes
under the Food Stamp Program. The
value of services rendered by volun-

teers shall be allowable only to meet
any matching administrative costs re-
quirements for the Food Distribution
Program on Indian Reservations.

(f) The expenses (e.g. travel, lodging,
meals) of persons working with volun-
teer or nonprofit organizations which
receive training and assistance pursu-
ant to § 272.4(d)(2) are not allowable.

[Amdt. 188, 45 FR 85702, Dec. 30, 1980, as
amended by Amdt. 201, 47 FR 25498, June 11,
1982; Amdt. 260, 49 FR 6313, Feb. 17, 1984;
Amdt. 281, 51 FR 47397, Dec. 31, 1986; 53 FR
39443, Oct. 7, 1988; Amdt. 316, 54 FR 24531,
June 7, 1989; Amdt. 328, 56 FR 60053, Nov. 27,
1991; Amdt. 342, 59 FR 2733, Jan. 19, 1994;
Amdt. 316, 59 FR 16096, Apr. 6, 1994]

§ 277.5 Methods of payment.
(a) This section sets forth FCS meth-

ods for authorizing funds for State
agencies.

(b) The ‘‘Letter of Credit’’ (LOC) (SF–
1193A) is the document by which an of-
ficial of FCS authorizes a State agency
to draw funds from the United States
Treasury. This shall be the preferred
method of payment for State agencies
which receive at least $120,000 per year
and meet the requirements prescribed
in OMB Circular A–102, Attachment J.

(c) State agencies shall request pay-
ment(s) by submitting Request for
Payment on Letter of Credit and Sta-
tus of Funds Report (Treasury Form
SF–183) to the appropriate United
States Treasury Regional Disbursing
Office with a copy to FCS.

(d) State agencies not meeting the
requirements for the LOC method of
payment or failing to meet LOC report-
ing requirements, including those re-
quiring adjustments to cash balances
to liquidate amounts owed to FCS,
shall be provided funds by Treasury
check in accordance with the provi-
sions of Department of the Treasury
Circular 1075.

(e) Payments for proper charges in-
curred by State agencies will not be
withheld unless such payments are sus-
pended or disallowed pursuant to
§ 277.16. When a payment is withheld,
payment adjustments will be made in
accordance with § 277.16. When FCS col-
lects an indebtedness, whether due to a
disallowance or an offset for amounts
which the State agency has been billed
but which it has failed to pay without
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cause acceptable to FCS, FCS shall
provide reasonable notice to the State
agency, and shall require appropriate
accounting adjustment to cash bal-
ances for which the State agency is ac-
countable to the Federal government
to liquidate the indebtedness.

§ 277.6 Standards for financial man-
agement systems.

(a) General. This section prescribes
standards for financial management
systems in administering program
funds by the State agency and its sub-
agencies or contractors.

(b) Responsibilities. Financial manage-
ment systems for program funds in the
State agency shall provide for:

(1) Accurate, current, and complete
disclosure of the financial results of
program activities in accordance with
Federal reporting requirements.

(2) Records which identify the source
and application of funds for FCS or
State agency activities supporting the
administration of the Program. These
records shall show authorizations, obli-
gations, unobligated balances, assets,
liabilities, outlays and income of the
State agency, its sub- agencies and
agents.

(3) Records which identify unallow-
able costs and offsets resulting from
FCS or other determinations as speci-
fied in § 277.16 and the disposition of
these amounts. Accounting procedures
must be in effect to prevent a State
agency from claiming these costs under
ongoing program administrative cost
reports.

(4) Effective control and accountabil-
ity by the State agency for all program
funds, property, and other assets ac-
quired with program funds. State agen-
cies shall adequately safeguard all such
assets and shall assure that they are
used solely for program authorized pur-
poses unless disposition has been made
in accordance with § 277.13.

(5) Controls which minimize the time
between the receipt of Federal funds
from the United States Treasury and
their disbursement for program costs.
In the Letter of Credit system, the
State agency shall make drawdowns
from the U.S. Treasury through a U.S.
Treasury Regional Disbursing Office as
nearly as possible to the time of mak-
ing the disbursements.

(6) Procedures to determine the rea-
sonableness, allowability, and
allocability of costs in accordance with
the applicable provisions prescribed in
appendix A to this part.

(7) Support and source documents for
costs.

(8) An audit trail including identi-
fication of time periods, initial and
summary accounts, cost determination
and allocation procedures, cost centers
or other accounting procedures to sup-
port any costs claimed for program ad-
ministration.

(9) Periodic audits by qualified indi-
viduals who are independent of those
who maintain Federal program funds
as prescribed in § 277.17.

(10) Methods to resolve audit findings
and recommendations and to follow up
on corrective or preventive actions.

(c) The standards in § 277.6(b) apply to
subagencies or contractors involved
with program funding.

§ 277.7 Cash depositories.
(a) The term ‘‘cash depositories’’ re-

fers to banks or other institutions
which maintain accounts where Food
Stamp Program funds are deposited
and from which withdrawals are made
to meet administrative costs of the
State agency.

(b) State agencies are encouraged to
use minority owned banks to expand
opportunities for minority enterprises.

(c) FCS shall not:
(1) Require physical segregation in a

cash depository of program funds from
other State agency funds.

(2) Establish any eligibility require-
ments for cash depositories in which
program funds are deposited by the
State agency.

§ 277.8 Bonding and insurance.
(a) General. In administering FCS

program funds, State agencies shall ob-
serve their regular requirements and
practices with respect to bonding and
insurance. FCS will not impose addi-
tional bonding and insurance require-
ments, including fidelity bonding,
above those normally required by the
State agency.

(b) Loan guarantees. FCS makes no
guarantee of any loan or payment of
money borrowed by a State agency for
administering the program. State
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agencies shall not make any assur-
ances to any lender or contractor that
FCS will furnish funds for loan pay-
ments.

§ 277.9 Administrative costs principles.
(a) This section prescribes specific

policies and procedures governing
State agencies for funding under this
part.

(b) Any cost related to determining
the Food Stamp eligibility of AFDC
cases shall be included as part of the
AFDC determination costs and claims.
They are not allowable costs for FCS
reimbursement.

(c) When costs for administering the
program are claimed for reimburse-
ment, the audit trail must identify the
specific activities, locations, or time
periods as defined in this section.

(1) Direct cost. Allowable direct costs
may be charged to the Food Stamp
Program at the 50 percent or higher
funding level as specified in this part.

(2) Indirect cost. Allowable indirect
costs may also be claimed at the 50 per-
cent or higher reimbursement funding
level as specified in this part and ap-
pendix A.

(3) Direct and indirect costs claimed
for program cost reimbursement must
be incurred for the time periods, the
activities or for the locations for which
the rates are approved by FCS.

(d) All State agency Cost Allocation
Plans for determining the costs of ad-
ministering the program must be ap-
proved by the cognizant Federal agen-
cy. All Cost Allocation Plans involving
program funds shall be submitted to
FCS for review.

§ 277.10 Program income.
(a) Program income is gross income

resulting from activities financed with
program funds. Such earnings exclude
interest income but include income
from service fees, usage or rental fees,
sale of assets purchased with program
funds, and royalties on patents and
copyrights.

(b) Interest earned on advances of
program administrative funds shall be
remitted to FCS except for interest
earned on advances to States or instru-
mentalities of a State as provided by
the Intergovernmental Cooperation
Act of 1968 (Pub. L. 90–577) and ad-

vances to tribal organizations under
the Indian Self-Determination Act
(sections 102 through 104).

(c) Income resulting from the sale of
real and personal property whose ac-
quisition cost was borne in whole or in
part with Program funds shall be re-
mitted to FCS or applied to the Fed-
eral share of current program costs in
accordance with § 277.13. All other sales
proceeds will be handled in accordance
with § 277.13.

(d) Unless there is a prior agreement
between FCS and the State agency, the
State agency shall have no obligation
to FCS with respect to royalties re-
ceived from copyrights or patents pro-
duced as a result of activities financed
with program administrative funds.

(e) Any other income earned under
activities supported by program admin-
istrative funds may be retained by the
State agency if they are deducted from
the gross program administrative costs
for the purposes of determining net
costs and FCS’s share of net cost.

(f) State agencies shall record the re-
ceipt and expenditure of revenues such
as taxes, special assessments, levies,
fines, etc., as a part of program fund
transactions when such revenues are
specifically earmarked for program
fund projects.

§ 277.11 Financial reporting require-
ments.

(a) General. This section prescribes
requirements for the State agencies to
report financial information to FCS.

(b) Authorized forms and instructions.
(1) Only forms specified by this part, or
other forms authorized by FCS, may be
used for obtaining financial informa-
tion from State agencies for the pro-
gram.

(2) All instructions for use in connec-
tion with the form specified in
§ 277.11(c) shall be followed. FCS may
prescribe supplementary instructions.

(3) State agencies shall submit the
original and two copies of forms re-
quired by this section unless FCS ap-
proves a waiver of this requirement.

(4) The forms and instructions in this
part shall be available to the State
agency and to the public upon request
to FCS Regional Offices as set out in
§ 271.6(b).
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(c) Financial status report—(1) Form.
State agencies shall use the standard
Financial Status Report (Form SF–269)
to report program costs.

(2) Freqency. The report (Form SF–
269) shall be required quarterly.

(3) Exceptions. Those State agencies
that receive payments under the U.S.
Treasury check system shall submit to
FCS a Quarterly Report of Federal
Cash Transactions (Form SF–272).

(4) Due dates. Quarterly reports shall
be due April 30 (for the period January
through March), July 30 (April through
June), October 30 (July through Sep-
tember), January 30 (October through
December). Final reports are due De-
cember 30 for all completed Federal fis-
cal years (October 1 through September
30) or 90 days after termination of Fed-
eral financial support. Requests from
State agencies for extension of report-
ing due dates may be approved, if nec-
essary.

§ 277.12 Retention and custody of
records.

(a) Retention period. All financial
records, supporting documents, statis-
tical records, negotiated contracts, and
all other records pertinent to program
funds shall be maintained for three
years from the date of submission of
the annual financial status report of
the relevant fiscal year to which they
apply except that:

(1) If any litigation, claim, or audit is
started before the expiration of the
three-year period, the applicable
records shall be retained until these
have been resolved.

(2) In the case of a payment by a
State agency to a subagency or con-
tractor using program funds, the State
agency, USDA, the Comptroller Gen-
eral of the United States, or any of
their duly authorized representatives,
shall have access to any book, docu-
ments, papers and records of the sub-
agency or contractor which the State
agency, USDA, or the Comptroller Gen-
eral of the United States or any of
their duly authorized representatives,
determine are pertinent to administra-
tion of the specific FCS program funds,
for the purpose of making audit, exam-
ination, excerpts, and transcripts.

(b) Restrictions on public access. Unless
required by laws, FCS will not place re-

strictions on State agencies which
limit public access to their records or
the records of their subagencies or con-
tractors that are pertinent to the ad-
ministrative funding provided by FCS
except when the State agency can dem-
onstrate that such records must be
kept confidential and would have been
excepted from disclosure pursuant to
the Freedom of Information Act (5
U.S.C. 552) if the records had belonged
to FCS.

§ 277.13 Property.

(a) General. This section prescribes
policies and procedures governing title,
use, disposition of real and personal
property for which acquisition costs
were borne, in whole or in part, as a di-
rect charge to FCS funds, and owner-
ship rights or intangible personal prop-
erty developed, in whole or in part,
with FCS funds. State agencies may
follow their own property management
policies and procedures provided they
observe the requirements of this sec-
tion. With respect to property covered
by this section, FCS may not impose
on State agencies any requirement (in-
cluding property reporting require-
ments) not authorized by this section
unless specifically required by Federal
laws.

(b) Nonexpendable personal property—
(1) Title. Title to nonexpendable per-
sonal property whose acquisition cost
is borne, in whole or in part, by FCS
shall vest in the State agency upon ac-
quisition, and shall be subject to the
restrictions on use and dispositions set
forth in this section.

(2) Use. (i) The State agency shall use
the property in the program as long as
there is a need for such property to ac-
complish the purpose of the program.

(ii) When there is no longer a need for
the property to accomplish the purpose
of the program, the State agency shall
use the property where needed in ad-
ministration of other programs in the
following order of priority:

(A) Other federally-funded programs
of FCS.

(B) Other federally-funded programs
of USDA.

(C) Other federally-funded programs.
(iii) When the State agency no longer

has need for such property in any of its
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federally financed activities, the prop-
erty may be used for the State agen-
cy’s own official activities in accord-
ance with the following standards:

(A) If the property had a total acqui-
sition cost of less than $1,000, the State
agency may use the property without
reimbursement to FCS.

(B) For all such property not covered
under paragraph (b)(2)(iii)(A) of this
section, the State agency may retain
the property for its own use, provided a
fair compensation is made to FCS for
the FCS share of the property. The
amount of compensation shall be com-
puted by applying the percentage of
FCS participation in the cost of the
property to the current fair market
value of the property.

(3) Disposition. If the State agency
has no need for the property, disposi-
tion of the property shall be made as
follows:

(i) If the property had a total acquisi-
tion cost of less than $1,000 per unit,
the State agency may sell the property
and retain the proceeds.

(ii) If the property had an acquisition
cost of $1,000 or more per unit, the
State agency shall:

(A) If instructed to ship the property
elsewhere, the State agency shall be re-
imbursed with an amount which is
computed by applying the percentage
of the State agency’s participation in
the cost of the property to the current
fair market value of the property, plus
any shipping or interim storage costs
incurred.

(B) If instructed to otherwise dispose
of the property, the State agency shall
be reimbursed by FCS for the cost in-
curred in such disposition.

(C) If disposition or other instruc-
tions are not issued by FCS within 120
days of a request from the State agen-
cy, the State agency shall sell the
property and reimburse FCS an
amount which is computed by applying
the percentage of FCS participation in
the cost of the property to the sales
proceeds. The State agency may, how-
ever, deduct and retain from FCS’s
share $100 or 10 percent of the proceeds,
whichever is greater, for the State
agency selling and handling expenses.

(c) Transfer of title to certain property.
(1) Where FCS determines that an item
of nonexpendable personal property

with an acquisition cost of $1,000 or
more which is to be wholly borne by
FCS is unique, difficult, or costly to re-
place, FCS may reserve the right to re-
quire the State agency to transfer title
of the property to the Federal Govern-
ment or to a third party named by
FCS.

(2) Such reservation shall be subject
to the following:

(i) The right to require transfer of
title may be reserved only by means of
an expressed special condition under
which funds were authorized for acqui-
sition of the property, or, if approval
for the acquisition of the property is
given after the funds are awarded, by
means of a written stipulation at the
time such approval is given.

(ii) The property must be sufficiently
described to enable the State agency to
determine exactly what property is in-
volved.

(3) FCS may not exercise the right to
reserve until the State agency no
longer needs the property in the activ-
ity for which it was acquired. Such
need shall be assumed to end with ter-
mination of the activity in which the
property was used unless the State
agency continues to use the property
in other program-related activities
after the termination date and dem-
onstrates to FCS a continued need for
such use in the program.

(4) To exercise the right, FCS must
issue disposition instructions to the
State agency not later than 120 days
after the State agency no longer needs
the property in the activity for which
it was acquired. If instructions are not
issued within that time, FCS’s right
shall lapse, and the State agency shall
act in accordance with the applicable
standards in paragraphs (b)(2) and (b)(3)
of this section.

(5) The State agency shall be entitled
to reimbursement with an amount
which is computed by applying the per-
centages of the State agency’s partici-
pation in the acquisition cost of the
property to the current fair market
value of the property, and for any rea-
sonable shipping and interim storage
costs it incurs pursuant to FCS’s dis-
position instructions.

(d) Property management standards.
State agencies’ property management
standards for nonexpendable personal
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property covered by this section shall
include the following procedural re-
quirements:

(1) Property records shall be main-
tained accurately and provide for:

(i) A description of the property.
(ii) Manufacturer’s serial number or

other identification number.
(iii) Acquisition date and cost.
(iv) Source of the property.
(v) Percentage of FCS funds used in

the acquisition of the property, or suf-
ficient information to be able to com-
pute the percentage, if and when the
property is disposed of.

(vi) Location, use and condition of
the property.

(vii) Ultimate disposition data in-
cluding sales price or the method used
to determine current fair market value
if the State agency reimburses FCS for
its share.

(viii) Trade-in value of any property
purchased with Federal funds where
their trade-in value reduces the acqui-
sition cost of new property.

(2) A physical inventory of property
shall be taken and the results rec-
onciled with the property records at
least once every two years to verify the
existence, current utilization, and con-
tinued need for the property.

(3) A control system shall be in effect
to ensure adequate safeguards to pre-
vent loss, damage, or theft to the prop-
erty. Any loss, damage, or theft of non-
expendable personal property shall be
investigated and properly documented.

(4) Adequate maintenance procedures
shall be implemented to keep the prop-
erty in good condition.

(5) Proper sales procedures shall be
implemented to keep the property in
good condition.

(e) Expendable personal property—(1)
Title. Title to expendable personal
property, whose acquisition cost was
borne in whole or in part by FCS, shall
vest in the State agency.

(2) Use. The State agency shall use
the property in the program as long as
there is a need for such property to ac-
complish the purpose of the program.

(3) Disposition. When there is no
longer a need for the property in the
program and there is a residual inven-
tory exceeding $1,000 the State agency
shall:

(i) Use the property in other federally
sponsored projects or programs;

(ii) Retain the property for use on
non-federally sponsored activities; or,

(iii) Sell it.
(4) Compensation. FCS must be com-

pensated for its share if the alternative
in paragraph (e)(3)(i) of this section is
not followed. The amount of compensa-
tion shall be computed in the same
manner as for nonexpendable personal
property.

(f) Patents and inventions. If any pro-
gram activity produced patents, patent
rights, processes or inventions in the
course of work aided by FCS, such fact
shall be promptly and fully reported to
FCS. Unless there is prior agreement
between the State agency and FCS on
disposition of such items, FCS shall de-
termine whether protection on such in-
vention or discovery shall be sought
and how the rights in the invention or
discovery—including rights under any
patent issued thereon—shall be dis-
posed of and administered in order to
protect the public interest consistent
with ‘‘Government Patent Policy’’
(President’s Memorandum for Heads of
Excecutive Departments and Agencies,
August 23, 1971), and State of Govern-
ment Patent Policy as printed in title
37 CFR, chapters I and II.

(g) Copyrights. When a program activ-
ity results in a book or other copy-
rightable materials, the author or
State agency is free to copyright the
work, but FCS reserves a royalty-free,
nonexclusive and irrevocable right to
reproduce, publish or otherwise use and
to authorize others to use the work for
government purposes. This includes
copyrights on ADP software as speci-
fied in appendix A.

§ 277.14 Procurement standards.

(a) General. This section establishes
standards and guidelines for the pro-
curement of supplies, equipment, con-
struction and other services whose cost
is borne in whole or in part by FCS
program funds. These standards ensure
that such materials are obtained in an
effective and economical manner and
in compliance with the provisions of
applicable Federal law and Executive
orders. No additional procurement
standards will be imposed by FCS upon
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State agencies unless specifically re-
quired by Federal law, or Executive or-
ders, or authorized by the Adminis-
trator for Federal Procurement Policy,
Office of Management and Budget.

(1) These standards do not relieve the
State agency of any contractual re-
sponsibilities under its contracts. The
State agency is responsible, in accord-
ance with good administrative practice
and sound business judgment, for the
settlement of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of
the program. These include but are not
limited to sources evaluations, pro-
tests, disputes and claims. FCS shall
not substitute its judgment for that of
the State agency unless the matter is
primarily a Federal concern. Viola-
tions of laws shall be referred to the
local, State or Federal authority hav-
ing jurisdiction.

(2) State agencies shall use their own
procurement procedures provided that
procurements paid in whole or in part
with FCS program funds meet the
standards set forth in this part.

(b) Review of proposed contracts. State
agencies shall submit proposed con-
tracts and related procurement docu-
ments to FCS for preaward review and
approval when:

(1) The procurement is expected to
exceed $10,000 and is to be awarded
without competition or only one bid or
offer is received in response to solicita-
tion;

(2) The procurement expected to ex-
ceed $10,000 specifies a ‘‘brand name’’
product; or

(3) FCS has determined that the
State agency’s procurement procedures
or operation fails to comply with one
or more significant aspects of this sec-
tion.

(c) Code of conduct. The State agency
shall maintain a written code or stand-
ards of conduct which shall govern the
performance of its officers, employees,
or agents engaged in the award and ad-
ministration of contracts borne in
whole or in part with FCS program
funds. No employee, officer, or agent of
the State agency shall participate in
the selection, or in the award or ad-
ministration of a contract supported in
whole or in part by FCS program funds
if a conflict of interest, real or appar-

ent, would be involved. Such conflict
would arise when:

(1) The employee, officer, or agent;
(2) Any member of his/her immediate

family;
(3) His or her partner; or
(4) An organization which employs,

or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award. The
State agency’s officers, employees, or
agents shall neither solicit nor accept
gratuities, favors, or anything of mone-
tary value from contractors, potential
contractors, or parties to subagree-
ments. State agencies may set mini-
mum rules where the financial interest
is not substantial or the gift is an un-
solicited item of nominal intrinsic
value. To the extent permitted by
State or local law or regulations, such
standards of conduct shall provide for
penalties, sanctions, or other discipli-
nary actions for violations of such
standards by the State agency’s offi-
cers, employees, or agents, or by con-
tractors or their agents.

(d) Procurement procedures. The State
agency shall establish procurement
procedures which provide that proposed
procurement actions shall be reviewed
by State agency officials to avoid the
purchase of unnecessary or duplicative
items. Consideration should be given to
consolidation or dividing the purchase
into smaller units, to obtain a more ec-
onomical purchase. Where appropriate,
an analysis shall be made of lease ver-
sus purchase alternatives, and any
other appropriate analyses, to deter-
mine which approach would be the
most economical. To foster greater
economy and efficiency, State agencies
are encouraged to enter into State and
local intergovernmental agreements
for procurement or use of common
goods and services.

(e) Contracting with small and minority
firms, women’s business enterprises and
labor surplus area firms. (1) It is FCS
policy to award a fair share of con-
tracts to small and minority business
firms. State agencies must take affirm-
ative steps to assure that small and
minority businesses are utilized when
possible as sources of supplies, equip-
ment, construction and services. State
agency affirmative steps shall include
the following:
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(i) Including qualified small and mi-
nority businesses on solicitation lists.

(ii) Assuring that small and minority
businesses are solicited whenever they
are potential sources.

(iii) When economically feasible, di-
viding total requirements into smaller
tasks or quantities so as to permit
maximum small and minority business
participation.

(iv) Where the requirement permits,
establishing delivery schedules which
will encourage participation by small
and minority business.

(v) Using the services and assistance
of the Small Business Administration,
the Office of Minority Business Enter-
prise of the Department of Commerce
and the Community Services Adminis-
tration, as appropriate.

(vi) If any subcontracts are to be let,
requiring the prime contractor to take
the affirmative steps in paragraphs
(e)(1) (i) through (v) of this section.

(2) State agencies shall take similar
appropriate affirmative action in sup-
port of women’s business enterprises.

(3) State agencies are encouraged to
procure goods and services from labor
surplus areas, as defined by the Depart-
ment of Labor.

(4) FCS shall impose no additional
regulations or requirements in the
foregoing areas unless specifically
mandated by law or Executive order.

(f) Selection procedures. All State
agency procurement transactions shall
be conducted in a manner that provides
maximum open and free competition
with this section. Procurement proce-
dures shall not contain features which
restrict or eliminate competition. The
State agency shall have written selec-
tion procedures which shall provide, as
a minimum, the following procedural
requirements:

(1) Solicitation of offers, whether by
competitive sealed bid or competitive
negotiation, shall contain a clear and
accurate description of the technical
requirements for the material, product,
or service desired. Descriptions shall
not, in competitive procurements, con-
tain features which unduly restrict
competition. Descriptions may include
a statement of the qualitative nature
of the material, product or service de-
sired and, when necessary, shall set
forth those minimum essential charac-

teristics and standards to which it
must conform if it is to satisfy its in-
tended use. When it is impractical or
uneconomical to describe clearly and
accurately the technical requirements,
a ‘‘brand name or equal’’ description
may be used to define the performance
or requirements of the material, prod-
uct or service desired. The specific fea-
tures of the named brand which must
be met by offerors shall be clearly stat-
ed. State agencies shall clearly set
forth all requirements which offerors
must fulfill and all other factors to be
used in evaluating bids or proposals.

(2) State agencies shall make awards
only to responsible contractors that
possess the potential ability to perform
successfully under the terms and condi-
tions of a proposed procurement. Con-
sideration shall be given to such mat-
ters as contractor integrity, compli-
ance with public policy, record of past
performance, and financial and tech-
nical resources.

(g) Procurement methods. State agency
procurements made in whole or in part
with program funds shall be by one of
the following methods:

(1) Small purchase procedures are those
relatively simple and informal procure-
ment methods that are sound and ap-
propriate for a procurement of services,
supplies, or other property, costing in
the aggregate not more than $10,000.
State agencies shall comply with State
or local small purchase dollar limits
under $10,000. If small purchase proce-
dures are used for a procurement under
the program, price or rate quotations
shall be obtained from an adequate
number of qualified sources.

(2) In competitive sealed bids (formal
advertising), sealed bids are publicly
solicited and a firm-fixed-price con-
tract (lump sum or unit price) is
awarded to the responsible bidder
whose bid, conforming with all the ma-
terial terms and conditions of the invi-
tation for bids, is lowest in price.

(i) In order for the State agency to
use this method of procurement the
following conditions, as a minimum,
must prevail:

(A) A complete, adequate, and realis-
tic specification or purchase descrip-
tion is available.
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(B) Two or more responsible suppliers
are willing and able to compete effec-
tively for the State agency’s business.

(C) The procurement lends itself to a
firm-fixed-price contract, and selection
of the successful bidder can appro-
priately be made principally on the
basis of price.

(ii) If formal advertising is used for a
procurement under a grant, the follow-
ing requirements shall apply:

(A) A sufficient time prior to the
date set for opening of bids, bids shall
be solicited from an adequate number
of known suppliers. In addition, the in-
vitation shall be publicly advertised.

(B) The invitation for bids, including
specifications and pertinent attach-
ments, shall clearly define the items or
services needed in order for the bidders
to properly respond to the invitation.

(C) All bids shall be opened publicly
at the time and place stated in the in-
vitation for bids.

(D) A firm-fixed-price contract award
shall be made by written notice by the
State agency to that responsible bidder
whose bid, conforming to the invita-
tion for bids, is lowest. Where specified
in the bidding documents, factors such
as discounts, transportation costs and
life cycle costs shall be considered in
determining which bid is lowest. Pay-
ment discounts may only be used to de-
termine low bid when prior experience
of the State agency indicates that such
discounts are generally taken.

(E) Any or all bids may be rejected
by the State agency when there are
sound documented business reasons in
the best interest of the program.

(3) In competitive negotiation, propos-
als are requested from a number of
sources and the Request for Proposal is
publicized, negotiations are normally
conducted with more than one of the
sources submitting offers, and either a
fixed-price or cost-reimbursable type
contract is awarded, as appropriate.
Competitive negotiation may be used if
conditions are appropriate for the use
of formal advertising. If competitive
negotiation is used for procurement
under a grant, the following require-
ments shall apply:

(i) Proposals shall be solicited from
an adequate number of qualified
sources to permit reasonable competi-
tion consistent with the nature and re-

quirements of the procurement. The
Request for Proposals shall be pub-
licized and reasonable requests by
other sources to compete shall be hon-
ored to the maximum extent prac-
ticable.

(ii) The Request for Proposal shall
identify all significant evaluation fac-
tors, including price or cost where re-
quired and their relative importance.

(iii) The State agency shall provide
procedures for technical evaluation of
the proposals received, determinations
of responsible offerors for the purpose
of written or oral discussions, and se-
lection for contract award.

(iv) Award may be made to the re-
sponsible offeror whose proposal will be
most advantageous to the State agen-
cy, price and other factors considered.
Unsuccessful offerors should be noti-
fied promptly.

(v) State agencies may utilize com-
petitive negotiation procedures for pro-
curement of architectural/engineering
professional services whereby competi-
tors’ qualifications are evaluated and
the most qualified competitor is se-
lected subject to negotiation of fair
and reasonable compensation.

(4) Noncompetitive negotiation is pro-
curement through solicitation of a pro-
posal from only one source, or after so-
licitation of a number of sources, com-
petition is determined inadequate.
Noncompetitive negotiation may be
used when the award of a contract is
infeasible under small purchase, com-
petitive bidding (formal advertising) or
competitive negotiation procedures.
Awards of contracts by noncompetitive
negotiation are limited to the follow-
ing:

(i) The item is available only from a
single source;

(ii) Public exigency or emergency
when the urgency for the requirement
will not permit a delay incident to
competitive procurement;

(iii) FCS authorizes noncompetitive
procurement; or

(iv) After solicitation of a number of
sources, competition is determined in-
adequate.

(h) Contract pricing. The cost plus a
percentage of cost and percentage of
construction cost method(s) of con-
tracting may not be used by a State
agency. State agencies shall perform
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some form of cost or price analysis in
connection with every procurement ac-
tion including contract modifications.
Costs or prices based on estimated
costs for contracts, paid in whole or in
part by FCS program funds, shall be al-
lowed only to the extent that costs in-
curred or cost estimates included in ne-
gotiated prices are consistent with
Federal cost principles.

(i) State agency procurement records.
State agencies shall maintain records
sufficient to detail the significant his-
tory of a procurement. These records
shall include, but are not necessarily
limited to, information pertinent to
the rationale for the method of pro-
curement, the selection of contract
type, the contract selection or rejec-
tion, and the basis for the cost or price.

(j) Contract provisions. In addition to
provisions defining a sound and com-
plete procurement contract, State
agencies shall include the following
contract provisions or conditions in all
procurement contracts and sub-
contracts as required by this provision,
Federal law, or FCS:

(1) Contracts other than small pur-
chases shall contain provisions or con-
ditions which will allow for adminis-
trative, contractual, or legal remedies
in instances where contractors violate
or breach contract terms, and provide
for such sanctions and penalties as
may be appropriate.

(2) All contracts in excess of $10,000
shall contain suitable provisions for
termination by the State agency in-
cluding the manner by which it will be
effected and the basis for settlement.
In addition, such contracts shall de-
scribe conditions under which the con-
tract may be terminated for default as
well as conditions where the contract
may be terminated because of cir-
cumstances beyond the control of the
contractor.

(3) All contracts awarded in excess of
$10,000 by State agencies and their con-
tractors or subagencies shall contain a
provision requiring compliance with
Executive Order 11246, entitled ‘‘Equal
Employment Opportunity,’’ as amend-
ed by Executive Order 11375, and as
supplemented in Department of Labor
regulations (29 CFR part 60).

(4) All contracts and subcontracts for
construction or repair shall include a

provision for compliance with the
Copeland ‘‘Anti-Kickback’’ Act (18
U.S.C. 874) as supplemented in Depart-
ment of Labor regulations (29 CFR part
3). This Act provides that each contrac-
tor or subagency shall be prohibited
from inducing, by any means, any per-
son employed in the construction, com-
pletion, or repair of public work, to
give up any part of the compensation
to which he is otherwise entitled. The
State agency shall report all suspected
or reported violations to FCS.

(5) Where applicable, all contracts
awarded by State agencies and sub-
agencies in excess of $2,000 for con-
struction contracts in excess of $2,500
for other contracts which involve the
employment of mechanics or laborers
shall include a provision for compli-
ance with sections 103 and 107 of the
Contract Work Hours and Safety
Standards Act (40 U.S.C. 327 through
330) as supplemented by Department of
Labor regulations (29 CFR part 5).
Under section 103 of the Act, each con-
tractor shall be required to compute
the wages of every mechanic and la-
borer on the basis of a standard work
day of 8 hours and a standard work
week of 40 hours. Work in excess of the
standard work day or work week is per-
missible provided that the work is
compensated at a rate of not less than
11⁄2 times the basic rate for all hours
worked in excess of 8 hours in any cal-
endar day or 40 hours in the work
week. Section 107 of the Act is applica-
ble to construction work and provides
that no laborer or mechanic shall be
required to work in surroundings or
under working conditions which are
unsanitary, hazardous, or dangerous to
his health and safety as determined
under construction, safety, and health
standards promulated by the Secretary
of Labor. These requirements do not
apply to the purchases of supplies or
materials or articles ordinarily avail-
able on the open market, or contracts
for transportation or transmission of
intelligence.

(6) The contract shall include notice
of FCS requirements and regulations
pertaining to reporting and print
rights under any contract involving re-
search, developmental, experimental,
or demonstration work with respect to
any discovery or invention which
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arises or is developed in the course of
or under such contract, and of FCS re-
quirements and regulations pertaining
to copyrights and rights to data so de-
rived.

(7) All negotiated contracts (except
those awarded by small purchases pro-
cedures) awarded by State agencies
shall include a provision to the effect
that the State agency, FCS, the Comp-
troller General of the United States, or
any of their duly authorized represent-
atives, shall have access to any books,
documents, papers, and records of the
contractor which are directly pertinent
to that specific contract, for the pur-
pose of making audit, examination, ex-
cerpts, and transcriptions. State agen-
cies shall require contracts to main-
tain all required records for three years
after the State agency makes final
payments or all other pending matters
are closed, whichever is last.

(8) Contracts, subcontracts, and sub-
grants of amounts in excess of $100,000
shall contain a provision which re-
quires compliance with all applicable
standards, orders, or requirements
issued under section 306 of the Clean
Air Act, section 508 of the Clean Water
Act, Executive Order 11738, and Envi-
ronmental Protection Agency (EPA)
regulations, which prohibit the use
under nonexempt Federal contract,
grants, or loans of facilities included
on the EPA List of Violating Facili-
ties. The provision shall require report-
ing of violations to the FCS and to the
USEPA Assistant Administrator for
Enforcement.

(9) Contracts shall recognize manda-
tory standards and policies relating to
energy efficiency which are contained
in the State energy conservation plan
issued in compliance with the Energy
Policy and Conservation Act (Pub. L.
94–165).

(k) Contract administration. State
agencies shall maintain a contract ad-
ministration system insuring that con-
tractors perform in accordance with
the terms, conditions, and specifica-
tions of their contracts or purchase or-
ders.

§ 277.15 Food stamp investigations and
prosecutions.

(a) General. This section establishes
the standards and procedures for Fed-

eral funding of State and local costs of
intentional Program violation inves-
tigations, prosecutions and administra-
tive disqualification hearings under
the Food Stamp Program.

(b) Funding. Upon submission to and
approval by FCS of a budget revision
and the information required by para-
graph (c) of this section, State agencies
will be funded at 75 percent of all al-
lowable direct and indirect costs in ac-
cordance with the requirement con-
tained in this section. This higher rate
may apply retroactively only to costs
incurred in the Federal fiscal year dur-
ing which a State agency applies for 75
percent funding, regardless of when the
determination of eligibility for 75 per-
cent funding is made. In cases where 75
percent funding of the operation of an
agency other than the State welfare
agency is or will be involved, an infor-
mation statement shall be submitted
by each State agency to include a de-
scription of such operations.

(c) State agency descriptions. Concur-
rent with the budget revision required
in paragraph (d) of this section, the
State agency shall submit the follow-
ing information:

(1) Identification of the oganizational
units, with a brief description of the in-
tentional Program violation disquali-
fication hearing, investigation or pros-
ecution function assigned, that is
claimed at the 75 percent rate;

(2) A copy of the statutes or court de-
cisions under which intentional Food
Stamp Program violation cases are
prosecuted;

(3) A detailed description of the co-
ordination between the investigative
units and the prosecuting units, and
the process by which prosecuting offi-
cials present indictments regarding in-
tentional Food Stamp Program viola-
tion cases;

(4) Agreement that investigative re-
ports, prepared by the investigation or
prosecution units, and other related
records will be made available to
USDA upon request; and

(5) Assurance that the administrative
disqualification hearing activity
claimed under this part is conducted in
accordance with § 273.16.
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(d) Budget revision. The State agency
shall prepare and submit a budget revi-
sion in compliance with §§ 272.2 and
277.3 to FCS for approval.

(e) Eligible activity. The following ac-
tivities performed at the State or local
level shall be eligible for funding at 75
percent of the costs if they are an inte-
gral element of intentional Food
Stamp Program investigations, pros-
ecutions, and administrative disquali-
fication hearings.

(1) Direct charges. Direct charges are
costs which may be directly attrib-
utable to employees assigned specifi-
cally to the investigation and prosecu-
tion functions for intentional Food
Stamp Program violations. Such em-
ployees need not be assigned full time,
but in the event they are employed less
than full time, time sheets or time
records must be used to document the
amount of time spent on these func-
tions.

(i) For investigative function, only
employees whose State or local job
title is ‘‘Investigator’’ or a similar de-
scriptive title shall be eligible for the
increased funding. Exceptions shall be
granted based on adequate justification
that the majority of the job duties are
specifically related to the investigative
function.

(ii) Costs related to the investigative
or prosecutive function which are per-
formed by agencies other than the
State agency shall be based on a formal
agreement between the State or local
agency and provider agency. These
interagency agreements shall meet the
requirements of this part in regard to
allowable charges. Funding under these
interagency agreements shall be pro-
vided by the State agency from their
funds and funds made available by
FCS.

(iii) Costs relating to the establish-
ment and collection of claims, when
performed by investigators or prosecu-
tors or by any separate unit having
claims establishment or collection as
its primary function, shall be eligible
for the increased funding.

(iv) Costs related to reporting indi-
viduals disqualified for intentional
Program violation and to retrieving
data from the Disqualification Report-
ing Network file, when performed by
employees assigned specifically to the

food stamp intentional Program viola-
tion investigation and prosecution
functions.

(2) Indirect charges. Indirect charges
are, in general, those costs which are
attributable through allocation to the
investigation and prosecution func-
tions for intentional Food Stamp Pro-
gram violations.

(3) Documentation. The requirements
of appendix A, part 277, sections (2)(E)
and (2)(F), will be followed for the clas-
sification and documentation of costs
by the State or local agency.

(f) Ineligible activity. The following
activities, whether performed at the
State or local level, shall be allowable
only at the 50 percent funding level,
and shall be ineligible for funding at
the 75 percent level.

(1) Administrative reviews, such as
fair hearings as required per 7 CFR
part 273 or Performance Reporting Sys-
tem reviews required per 7 CFR part
275.

(2) Investigations of authorized retail
or wholesale food concerns except when
performed in coordination with USDA
Office of Inspector General and FCS.

(3) Investigations or establishing
claims against households by workers
whose regular duties include the deter-
mination of a household’s eligibility
for participation in the Food Stamp
Program, except as may be granted
under the provisions of paragraph
(e)(1)(i) of this section.

(4) Verification of eligibility informa-
tion provided by the household for the
purpose of making an eligibility deter-
mination, and

(5) Audits.

[Amdt. 188, 45 FR 85802, Dec. 30, 1980, as
amended by Amdt. 210, 47 FR 41096, Sept. 17,
1982; Amdt. 242, 48 FR 6865, Feb. 15, 1983]

§ 277.16 Suspension, disallowance and
program closeout.

(a) Suspension. When a State agency
has materially failed to comply with
any of the provisions contained in the
Act, regulations, or FCS-approved
State Plan of Operation, FCS may,
after written notification to the State
agency, temporarily withhold some or
all Federal reimbursements for costs of
administration of the Food Stamp Pro-
gram in accordance with § 276.4. Adjust-
ments will be made either by adjusting
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the Letter of Credit authorization or
by not allowing the State agency to
withdraw funds.

(b) Disallowance. (1) FCS may dis-
allow costs in accordance with part 276
and effect nonpayment for some or all
costs incurred by a State agency which
are normally allowable but are deter-
mined by FCS to be nonreimbursable
because the State agency has failed to
comply with any of the provisions con-
tained in the Act, regulations, or FCS-
approved State Plan of Operation.

(2) FCS may also disallow costs and
institute recovery of Federal funds
when a State agency fails to adhere to
the cost principles of this part and ap-
pendix A.

(c) Offsets to the Letter of Credit. (1)
FCS may recover funds when owed by
the State agency to FCS through off-
sets to the Letter of Credit. Offsets
shall include:

(i) Costs determined by FCS to be
disallowed under the provisions of this
part;

(ii) Unallowable costs resulting from
audit or investigation findings;

(iii) Amounts owed which have been
billed to the State agency and which
the State agency has failed to pay
without cause acceptable to FCS; or

(iv) Amounts owed to FCS for title
IV reimbursements and recipient
claims collections which were reported
on the FCS–209 and which the State
agency has failed to pay.

(2) The amounts recovered through
the offset procedure should be in one
lump sum. If recovery of funds through
the offset procedure is not possible in
one lump sum, FCS shall make appro-
priate adjustments to recover the funds
in not more than three fiscal years.

(d) Program transfer or termination. (1)
When termination or transfer of a
State program has been agreed upon by
FCS, the following closeout procedure
shall be observed:

(i) Upon request, FCS shall make or
arrange for prompt payment to the
State agency for allowable costs not
covered by previous payments.

(ii) The State agency shall imme-
diately refund to FCS any unobligated
balance of cash withdrawn by the State
agency for the administration of the
program in the affected State or Indian
reservation.

(iii) The State agency shall submit to
FCS within 90 days after the date of
termination of the program, all re-
quired financial, performance, and
other reports. FCS may grant exten-
sions when requested by the State
agency.

(iv) FCS shall adjust the amount au-
thorized by the Letter of Credit in
order to effect payment of any
amounts due the State agency, and if
appropriate, shall bill the State agency
for any amounts due to FCS. The
amounts of such billings shall be
promptly remitted to FCS.

(v) In the event a final audit has not
been performed prior to the closeout of
the program, FCS shall retain the right
to disallow costs or recover funds re-
sulting from the final audit findings.

(2) Provisions of § 277.13 apply for any
property acquired with program funds
or received from the Federal Govern-
ment in connection with the program
and which was in use in the affected
project area or areas.

[Amdt. 188, 45 FR 85702, Dec. 30, 1980, as
amended by Amdt. 342, 59 FR 2733, Jan. 19,
1994]

§ 277.17 Audit requirements.
(a) General. This section sets forth

the audit requirements for State agen-
cies that receive FCS program funds.
Audits shall be conducted on an organi-
zation-wide basis. Such audits are to
determine whether:

(1) Financial operations are con-
ducted properly;

(2) The financial statements are pre-
sented fairly;

(3) The organization has complied
with laws and regulations affecting the
expenditure of Federal funds;

(4) Internal procedures have been es-
tablished to meet the objectives of fed-
erally assisted programs; and

(5) Financial reports to the Federal
Government contain accurate and reli-
able information.
Except where required by law, no addi-
tional requirements for audit will be
imposed by FCS unless approved by the
Office of Management and Budget
(OMB). The provisions of this section
do not limit the authority of FCS to
make audits of State agencies, their
subdivisions, and subcontracts. How-
ever, if independent audits arranged for
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by State agencies meet the require-
ments prescribed herein, FCS shall rely
on them, and any additional audit
work already done.

(b) Audit standards. (1) State agencies
shall use their own procedures to ar-
range for independent audits, and to
prescribe the scope of audits, provided
that the audits comply with the re-
quirements set forth in this section.
Where contracts are awarded for audit
services, the contracts shall include a
reference to OMB Circular A–102, At-
tachment P.

(2) Audits shall be made in accord-
ance with the General Accounting Of-
fice ‘‘Standards for Audit of Govern-
mental Organizations, Programs, Ac-
tivities, and Functions, the Guidelines
for Financial and Compliance Audits of
Federally Assisted Program,’’ and any
compliance supplements approved by
OMB, and generally accepted auditing
standards established by the American
Institute of Certified Public Account-
ants.

(c) Purpose of audit. Audits will in-
clude, at a minimum, an examination
of the systems of internal control, sys-
tems established to ensure compliance
with laws and regulations affecting the
expenditure of Federal funds, financial
transactions and accounts, and finan-
cial statements and reports of State
agencies. These examinations are to
determine whether:

(1) There is effective control over and
proper accounting for revenues expend-
itures, assets, and liabilities.

(2) The financial statements are pre-
sented fairly in accordance with gen-
erally accepted accounting principles.

(3) The Federal financial reports (in-
cluding Financial Status Reports, Cash
Reports, and claims for advances and
reimbursements) contain accurate and
reliable financial data; and are pre-
sented in accordance with the terms of
applicable agreements, and in accord-
ance with Attachment H of OMB Cir-
cular A–102.

(4) Federal funds are being expended
in accordance with the terms of appli-
cable agreements and those provisions
of Federal law or regulations that
could have a material effect on the fi-
nancial statements or on the awards
tested.

(d) Audit coverage. A representative
number of charges to Federal funds
shall be tested. The test shall be rep-
resentative of:

(1) The universe of Federal funds re-
ceived, and

(2) All cost categories that materi-
ally affect the award. The test is to de-
termine whether the charges:

(i) Are necessary and reasonable for
the proper administration of the pro-
gram;

(ii) Conform to any limitations or ex-
clusions in the award;

(iii) Were given consistent account-
ing treatments and applied uniformly
to both federally assisted and other ac-
tivities of the State agency;

(iv) Were net of applicable credits;
(v) Did not include costs property

chargeable to other federally assisted
programs;

(vi) Were properly recorded (i.e., cor-
rect amount, date) and supported by
source documentation;

(vii) Were approved in advance, if
subject to prior approval in accordance
with Financial Management Circular
74–4;

(viii) Were incurred in accordance
with competitive purchasing proce-
dures, if covered by OMB Circular A–
102, Attachment O; and

(ix) Were allocated equitably to bene-
fiting activities, including non-Federal
activities.

(3) Audits usually will be made annu-
ally, but not less frequently than every
two years.

(4) If the auditors become aware of
irregularities in the State agency, sub-
agency or subcontractor, the auditor
shall promptly notify the cognizant
agency and State agency management
officials above the level of involve-
ment. Irregularities include such mat-
ters as conflict of interest, falsification
of records or reports, and misappro-
priation of funds and other assets.

(e) Audit report. The audit report
shall include:

(1) Financial statements, including
footnotes, of the State agency, sub-
agency, or subcontractor organization.

(2) The auditor’s comments on the fi-
nancial statements which should:

(i) Identify the statements examined
and the period covered.
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(ii) Identify the various programs
under which the organization received
Federal funds, and the amounts re-
ceived for each program.

(iii) State that the audit was done in
accordance with paragraph (d) of this
section.

(iv) Express an opinion as to whether
the financial statements are fairly pre-
sented in accordance with generally ac-
cepted accounting principles. If an un-
qualified opinion cannot be expressed,
state the nature of the qualification.

(3) The auditor’s comments on com-
pliance and internal control which
should:

(i) Include comments on weaknesses
in and noncompliance with the systems
of internal control, separately identify-
ing material weaknesses.

(ii) Identify the nature and impact of
any noted instances of noncompliance
with the terms of agreements and
those provisions of Federal law or regu-
lation that could have a material effect
on the financial statements and re-
ports.

(iii) Contain an expression of positive
assurance with respect to compliance
with requirements for tested items,
and negative assurance for untested
items.

(4) Comments on the accuracy and
completeness of financial reports and
claims for advances or reimbursements
to Federal agencies.

(5) Comments on corrective action
taken or planned by the State agency.

(f) Record retention. Work paper and
reports shall be retained for a mini-
mum of three years from the date of
the audit report unless the auditor is
notified in writing by the cognizant
agency of the need to extend the reten-
tion period. The audit workpapers shall
be made available upon request to the
cognizant agency or its designees and
the General Accounting Office or its
designees.

(g) Cognizant agency responsibilities.
The cognizant agency shall have the
following responsibilities:

(1) Obtain or make quality assess-
ment reviews of the work of non-Fed-
eral audit organizations, and provide
the results to other interested audit
agencies. If a non-Federal audit organi-
zation is responsible for audits of State

agencies that have different cognizant
audit agencies, a single quality assess-
ment review will be arranged.

(2) Assure that all audit reports of
State agencies that affect federally as-
sisted programs are received, reviewed,
and distributed to appropriate Federal
audit officials. These officials will be
responsible for distributing audit re-
ports to their program officials.

(3) Whenever significant inadequacies
in an audit are disclosed, the State
agency will be advised and the auditor
will be called upon to take corrective
action. If corrective action is not
taken, the cognizant agency shall no-
tify the State agency and Federal
awarding agencies of the facts and its
recommendation. Major inadequacies
or repetitive substandard performance
of independent auditors shall be re-
ferred to appropriate professional bod-
ies.

(4) Assure that satisfactory audit
coverage is provided in a timely man-
ner and in accordance with the provi-
sions of this section.

(5) Provide technical advice and act
as a liaison between Federal agencies,
independent auditors and State agen-
cies.

(6) Maintain a followup system on
audit findings and investigative mat-
ters to assure that audit findings are
resolved.

(7) Inform other affected audit agen-
cies of irregularities uncovered. The
audit agencies, in turn, shall inform all
appropriate officials in their agencies.
State or local government law enforce-
ment and prosecuting authorities shall
also be informed of irregularities with-
in their jurisdiction.

(8) Recipients shall require subrecipi-
ents that are local governments of In-
dian tribal governments to adopt the
requirements in paragraphs (d) through
(f) of this section. The recipient shall
ensure that the subrecipient audit re-
ports are received as required, and
shall submit the reports to the cog-
nizant agency. The cognizant agency
will have the responsibility for those
reports described in paragraph (g) of
this section.
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§ 277.18 Establishment of an Auto-
mated Data Processing (ADP) and
Information Retrieval System.

(a) Scope and application. This section
establishes conditions for initial and
continuing authority to claim Federal
financial participation (FFP) for the
costs of the planning, development, ac-
quisition, installation and implementa-
tion of ADP equipment and services
used in the administration of the Food
Stamp Program. Due to the nature of
the procurement of ADP equipment
and services, current State agency ap-
proved cost allocation plans for ongo-
ing operational costs shall not apply to
ADP system development costs under
this section unless documentation re-
quired under paragraph (c) of this sec-
tion is submitted to and approvals are
obtained from FCS.

(b) Definitions:
Acceptance Documents means written

evidence of satisfactory completion of
an approved phase of work or contract,
and acceptance thereof by the State
agency.

Advance Planning Document for Project
Implementation or Implementation APD
means a written plan of action request-
ing Federal financial participation
(FFP) to acquire and implement ADP
services and/or equipment.

Advance Planning Document for Project
Planning or Planning APD means a
brief written plan of action that re-
quests FFP to accomplish the planning
necessary for a State agency to deter-
mine the need for and plan the acquisi-
tion of ADP equipment and/or services,
and to acquire information necessary
to prepare an Implementation APD.

Advance Planning Document Update
(APDU) means an annual self-certifi-
cation by the State agency on the sta-
tus of project development activities
and expenditures in relation to the ap-
proved Planning APD or Implementa-
tion APD. An APDU may also be sub-
mitted as needed to request funding ap-
proval for project continuation when-
ever significant project changes occur
or are anticipated.

Automated Data Processing or ADP
means data processing performed by a
system of electronic or electrical ma-
chines so interconnected and interact-
ing as to minimize the need for human
assistance or intervention.

Automated Data Processing Equipment
or hardware means:

(1) Electronic digital computers, re-
gardless of size, capacity, or price, that
accept data input, store data, perform
calculations, and other processing
steps, and prepare information;

(2) All peripheral or auxiliary equip-
ment used in support of electronic digi-
tal computers whether selected and ac-
quired with the computer or sepa-
rately;

(3) Data transmission or communica-
tions equipment that is selected and
acquired solely or primarily for use
with a configuration of ADP equipment
which includes an electronic digital
computer; and

(4) Data input equipment used to
enter directly or indirectly into an
electronic digital computer, peripheral
or auxiliary equipment, or data trans-
mission, or communication equipment.

Automated Data Processing Services
means:

(1) Services to operate ADP equip-
ment, either by private sources, or by
employees of the State agency, or by
State or local organizations other than
the State agency; and/or

(2) Services provided by private
sources or by employees of the State
agency or by State and local organiza-
tions other than the State agency to
perform such tasks as feasibility stud-
ies, system studies, system design ef-
forts, development of system specifica-
tions, system analysis, programming
and system implementation. This in-
cludes system training, systems devel-
opment, site preparation, data entry,
and personal services related to auto-
mated systems development and oper-
ations that are specifically identified
as part of a Planning APD or Imple-
mentation APD.

Data Processing means the prepara-
tion of source media containing data or
basic elements of information and the
use of such source media according to
precise rules of procedures to accom-
plish such operations as classifying,
sorting, calculating, summarizing, re-
cording, and transmitting.

Emergency situation means a situation
where:

(1) The State agency can dem-
onstrate to FCS an immediate need to
acquire ADP equipment or services in
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order to continue operation of the Food
Stamp Program; and

(2) The State agency can clearly doc-
ument that the need could not have
been anticipated or planned for and the
need prevents the State from following
the prior approval requirements of
§ 277.18(c).

Enhanced funding or enhanced FFP
rate means Federal reimbursement at
the 63 percent level for allowable costs
for State agency planning, design, de-
velopment and installation of comput-
erized systems, as authorized by
§ 277.4(b)(11) and (b)(12), and in accord-
ance with the requirements at
§ 277.18(g).

Feasibility Study means a preliminary
study to determine whether it is suffi-
ciently probable that effective and effi-
cient use of ADP equipment or systems
would warrant a substantial invest-
ment of staff, time, and money being
requested, and whether the plan can be
accomplished successfully.

Functional Requirements Specification
means an initial definition of the pro-
posed system, which documents the
goals, objectives, user or programmatic
requirements, the operating environ-
ment, and the proposed design meth-
odology, e.g., centralized or distrib-
uted. This document details what the
new system and/or hardware should do,
not how it is to do it. The Specification
document shall be based upon a clear
and accurate description of the func-
tional requirements for the project,
and shall not, in competitive procure-
ments, lead to requirements which un-
duly restrict competition.

General Systems Design means a com-
bination of narrative and diagrams de-
scribing the generic architecture of a
system as opposed to the detailed ar-
chitecture of the system. A general
systems design may include a systems
diagram; narrative identifying overall
logic flow and systems functions; a de-
scription of equipment needed (includ-
ing processing, data transmission and
storage requirements); a description of
other resource requirements which will
be necessary to operate the system; a
description of system performance re-
quirements; and a description of the
environment in which the system will
operate, including how the system will
function within that environment.

Regular funding or regular FFP rate
means any Federal reimbursement rate
authorized by § 277.4(b), except the 63
percent funding rate for State agency
planning, design, development and in-
stallation of computerized systems, as
specified at § 277.4(b)(11) and (b)(12).

Request for Proposal or RFP means the
document used for public solicitations
of competitive proposals from qualified
sources as outlined in § 277.14(g)(3).

Service Agreement means the docu-
ment, described in § 277.18(f), signed by
the State or local agency and the State
or local central data processing facility
whenever a central data processing fa-
cility provides ADP services to the
State or local agency.

Software means a set of computer
programs, procedures, and associated
documentation used to operate the
hardware.

System specifications means informa-
tion about the new ADP systems, such
as: Workload descriptions, input data,
information to be maintained and proc-
essed, data processing techniques, and
output data, which is required to deter-
mine the ADP equipment and software
necessary to implement the system de-
sign.

System study means the examination
of existing information flow and oper-
ational procedures within an organiza-
tion. The study consists of three basic
phases: Data gathering or investigation
of the present system and new informa-
tion requirements; analysis of the data
gathered in the investigation; and syn-
thesis, or refitting, of the parts and re-
lationships uncovered through the
analysis into an efficient system.

(c) General acquisition requirements—
(1) Requirement for prior FCS approval. A
State agency shall obtain prior written
approval from FCS as specified in para-
graph (c)(2) of this section when it
plans to acquire ADP equipment or
services with proposed FFP that it an-
ticipates will have total acquisition
costs of $5 million or more in Federal
and State funds. This applies to both
competitively bid and sole source ac-
quisitions. A State agency shall also
obtain prior written approval from FCS
of its justification for a sole source ac-
quisition when it plans to acquire ADP
equipment or services non-competi-
tively from a nongovernmental source
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which has a total State and Federal ac-
quisition cost of more than $1 million
but no more than $5 million. The State
agency shall request prior FCS ap-
proval by submitting the Planning
APD, the Implementation APD or the
justification for the sole source acqui-
sition signed by the appropriate State
official to the FCS Regional Office.
However, a State agency shall obtain
prior written approval from FCS for
the acquisition of ADP equipment or
services to be utilized in an EBT sys-
tem regardless of the cost of the acqui-
sition.

(2) Specific prior approval requirements.
(i) For ADP equipment and services ac-
quisitions which require prior approval
as specified in paragraph (c)(1) of this
section, the State agency shall obtain
the prior written approval of FCS for:

(A) The Planning APD prior to enter-
ing into contractual agreements or
making any other commitment for ac-
quiring the necessary planning serv-
ices;

(B) The Implementation APD prior to
entering into contractual agreements
or making any other commitment for
the acquisition of ADP equipment or
services.

(ii) For ADP equipment and services
acquisitions requiring prior approval as
specified in paragraph (c)(1) of this sec-
tion, prior approval of the following
documents associated with such acqui-
sitions is also required:

(A) RFP’s; unless specifically ex-
empted by FCS, the State agency shall
obtain prior written approval of the
RFP before the RFP may be released.
However, RFPs costing up to $5 million
for competitive procurements and up
to $1 million for noncompetitive acqui-
sitions from non-governmental sources
and which are an integral part of the
approved APD need not be submitted
to FCS. States will be required to sub-
mit RFPs under this threshold amount
on an exception basis or if the procure-
ment strategy is not adequately de-
scribed and justified in an APD. The
State agency shall obtain prior written
approval from FCS for Request for Pro-
posals which are associated with an
EBT system regardless of the cost.

(B) Contracts; unless specifically ex-
empted by FCS, the State agency shall
obtain prior written approval before

the contract may be signed by the
State agency. However, contracts cost-
ing up to $5 million for competitive
procurements and up to $1 million for
noncompetitive acquisitions from non-
governmental sources, and which are
an integral part of the approved APD
need not be submitted to FCS. States
will be required to submit contracts
under this threshold amount on an ex-
ception basis or if the procurement
strategy is not adequately described
and justified in an APD. The State
agency shall obtain prior written ap-
proval from FCS for contracts which
are associated with an EBT system re-
gardless of the cost.

(C) Contract amendments; unless spe-
cifically exempted by FCS, the State
agency shall obtain prior written ap-
proval before the contract amendment
may be signed by the State agency.
However, contract amendments involv-
ing cost increases of up to $1 million or
time extensions of up to 120 days, and
which are an integral part of the ap-
proved APD need not be submitted to
FCS. States will be required to submit
contract amendments under these
threshold amounts on an exception
basis or if the contract amendment is
not adequately described and justified
in an APD. Amendments to contracts
for EBT systems shall be permitted
within the approved funding cap. State
agencies shall submit copies of any
contract amendments or contract ex-
tensions to FCS with an accompanying
analysis of the impact the changes
would have upon the approved issuance
cap.

(iii) The State agency must obtain
prior written approval from FCS as
specified in paragraphs (c)(2) (i) and (ii)
of this section in order to claim and re-
ceive reimbursement for the associated
costs of the ADP acquisition.

(3) Approval requirements. (i) For ADP
equipment and service acquisitions re-
quiring prior approval as specified in
paragraph (c)(1) of this section, the
State agency shall submit the follow-
ing documents to FCS for approval:

(A) Feasibility studies, when specifi-
cally required by FCS as a condition of
approving the Planning APD. When re-
quired by FCS for approval, the State
agency shall submit the feasibility
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study no later than 90 days after its
completion.

(B) APD Updates, as required by
paragraph (e) of this section, on an an-
nual or as needed basis.

(ii) The State agency must obtain
FCS approval of the documents speci-
fied in paragraph (c)(3)(i) of this sec-
tion in order to claim and receive reim-
bursement for the associated costs of
the ADP acquisition.

(4) Approval by the State agency. Ap-
proval by the State agency is required
for all documents specified in this reg-
ulation prior to submission for FCS ap-
proval. In addition, State agency ap-
proval is also required for those acqui-
sitions of ADP equipment and services
not requiring prior approval by FCS.

(5) Prompt action on requests for prior
approval. FCS will reply promptly to
State requests for prior approval. If
FCS has not provided written approval,
disapproval or a request for additional
information within 60 days of FCS’ let-
ter acknowledging receipt of the
State’s request, the request will be
deemed to have provisionally met the
prior approval requirement in para-
graph (c) of this section. However, pro-
visional approval will not exempt a
State from having to meet all other
Federal requirements which pertain to
the acquisition of ADP equipment and
services. Such requirements remain
subject to Federal audit and review.

(d) APD content requirements—(1)
Planning APD. The State agency may
request FFP at the regular or enhanced
funding rate for the costs of determin-
ing the need for and planning the ac-
quisition of ADP equipment or services
through the submission of the Plan-
ning APD. The State agency may re-
quest FFP for the costs of planning ac-
tivities beginning with initial project
inception through the performance of
necessary systems and alternatives
analyses, selection and design, includ-
ing the completion of a general sys-
tems design. The Planning APD shall
contain the following information:

(i) The State agency’s description of
the programmatic and organizational
needs and/or problems to be addressed
by the proposed ADP acquisition and
the specific objectives to be accom-
plished under the Planning APD;

(ii) The State agency’s commitment
to complete the following, where ap-
propriate, as part of project planning
activities: a functional requirements
specification document, feasibility
study, alternatives analysis, cost-bene-
fit analysis, and a general system de-
sign. If an existing ADP system is to be
transferred, the State agency may plan
to use the general system design of the
transferred system. State agencies re-
questing FFP at 63 percent funding
rate shall include a statement of com-
mitment that the proposed ADP acqui-
sition would meet the functional re-
quirements of § 272.10;

(iii) The State agency’s description
of the organization, required State and
contractual resources and availability
of those resources, and the assignments
of roles and responsibilities for project
planning activities. The State agency
shall include a description of resources
to be procured and procurement meth-
ods;

(iv) The State agency’s schedule of
activities and deliverables during
project planning, including a descrip-
tion and schedule of procurement ac-
tivities to be undertaken in support of
the planning project; and

(v) A proposed budget which shall
identify costs for project planning ac-
tivities by Federal fiscal year. The
budget shall include an estimate of
prospective cost distribution to par-
ticipating Federal agencies and the
method for cost allocation. The State
agency shall also include an estimate
of the total project costs, including
both the cost of the planning project
and the cost of any eventual ADP
equipment and/or services acquisition,
which will be used only for determining
whether the thresholds of § 277.18(c)(1)
are met. An estimate of total project
cost for an EBT system shall not be re-
quired to be incorporated into the
Planning APD budget.

(2) Implementation APD. The State
agency may request FFP at the regular
or enhanced funding rate to acquire
ADP equipment and services through
the submission of the Implementation
APD. The State agency may request
FFP for the necessary activities to de-
velop, acquire, install and implement
the proposed ADP system or acquisi-
tion. The Implementation APD shall
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contain the following information,
where appropriate:

(i) The State agency shall complete
and submit a functional requirements
specification document;

(ii) The State agency shall submit a
feasibility study and associated alter-
natives analyses, which include the
transfer or modification of an existing
system from a similar State or juris-
diction in the examination of alter-
natives. State agencies which reject
the transfer or modification of an ex-
isting system must provide an analysis
describing the barriers to system
transfer as part of the feasibility
study. The analysis of barriers to sys-
tem transfer shall include a compari-
son of the costs of overcoming the
problem in transferring an operational
system to the costs of developing a new
system;

(iii) The State agency shall submit
the new or transferred general systems
design and shall also document the in-
tended approaches, plans and tech-
niques to develop or modify specific as-
pects of the proposed ADP system or
acquisition including hardware, soft-
ware, telecommunications, system
testing, and data security;

(iv) The State agency shall describe
the anticipated resource requirements
for implementation of the ADP project,
the resources planned to be available
for the project, and plans for augment-
ing resources to meet resource require-
ments;

(v) The State agency shall indicate
the principal events and schedule of ac-
tivities, milestones, and deliverables
during implementation of the project;

(vi) The State agency shall submit a
proposed budget which identifies costs
for intended project development and
implementation activities by Federal
fiscal year and shall include a consider-
ation of all possible Implementation
APD activity costs (e.g., system con-
version, computer capacity planning,
supplies, training, and miscellaneous
ADP expenses). The budget shall con-
tain an estimate of prospective cost
distribution and methods for allocating
costs to participating Federal agencies;

(vii) The State agency shall docu-
ment the scope, methodology, evalua-
tion criteria and results of cost-benefit
analyses for evaluating the selected de-

sign and alternatives. The cost-benefit
analysis shall include a statement indi-
cating the period of time the State
agency intends to use the proposed
equipment or system; and

(viii) The State agency shall describe
the security and interface require-
ments to be employed and the backup
and contingency procedures available.

(3) APD Budget. The proposed budget
for both the Planning APD and the Im-
plementation APD shall include cost
distribution plans containing the bases
for proposed rates, both direct and in-
direct, for costs associated with system
planning, development, acquisition or
implementation, as appropriate. The
budget proposals accompanying the
Implementation APD shall also include
proposed cost distribution plans and
the bases of proposed rates for the op-
eration of the ADP system. The budget
activities shall be presented on a Fed-
eral fiscal year basis in a clear fashion
to associate costs with each planned
activity. The budgets must identify all
development costs separately from any
ongoing operational costs. Costs must
be distinguished by developmental
projects and developmental time peri-
ods. Actual costs claimed must be
reconciliable to projected costs as pro-
posed and approved by FCS in the APD.

(e) APD Update—(1) General submis-
sion requirements. The State agency
shall submit an APD Update for FCS
approval for all approved Planning and
Implementation APD’s that are funded
at the enhanced FFP rate, or that are
funded at the regular FFP rate and
total acquisition costs exceed $5 mil-
lion. The APD Update shall be submit-
ted to the FCS Regional Office within
90 days after the annual anniversary
date of the original APD approval, un-
less the submission date is specifically
altered by FCS.

(2) Content requirements. The APD Up-
date represents a self-certification by
the State agency of project status in
relation to the provisions of the ap-
proved Planning APD and Implementa-
tion APD. The Annually Updated APD
shall include:

(i) Project activity status.
(A) The status of all major tasks and

milestones in the approved Planning
APD, Implementation APD or previous
APD Update’s for the past year. The
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APD Update shall include all major
tasks and milestones completed in the
past year and degree of completion for
unfinished tasks.

(B) The status of all project
deliverables completed in the past year
and degree of completion for unfinished
products.

(C) Reports of past and/or anticipated
problems or delays in meeting target
dates in the approved Planning APD,
Implementation APD or previous APD
Update’s for the remainder of the
project. The Annually Updated APD
shall include an explanation of the
need to extend any major project tar-
get dates.

(ii) Project expenditures.
(A) A detailed accounting for all ex-

penditures for project development
over the past year.

(B) An explanation of differences be-
tween projected expenses in the ap-
proved Planning or Implementation
APD, or previous APD Update’s, and
actual expenditures for the past year.
If changes in costs are reported, FCS
may require the submission of a re-
vised cost-benefit analysis as a condi-
tion for approval of the APD Update.

(C) Changes to the allocation basis in
the approved APD’s cost allocation
methodology.

(iii) Changes to the approved APD.
(A) Revised language for all changes

to the approved APD or previous APD
Updates shall be submitted as part of
the APD Update, unless submitted sep-
arately by the State agency as the
changes occurred throughout the year.

(B) Changes in project management
and/or contractor services.

(3) Submission as needed. In addition
to the requirement for approval of an
APD Update on an annual basis, as
specified in paragraph (e)(1) of this sec-
tion, the State agency may submit an
APD Update on a more frequent or as
needed basis, in order to obtain a com-
mitment of FFP whenever significant
project changes occur. Without such
approval, the State agency is at risk
for funding of project activities which
are not in compliance with the terms
and conditions of the approved APD
and subsequently approved APD Up-
dates, until such time as approval is
specifically granted by FCS. At a mini-
mum, the State agency should consider

submission of an APD Update whenever
any of the following changes occur or
are anticipated:

(i) A significant increase ($1 million
or more) in total project costs;

(ii) A significant schedule extension
(60 days or more) for major milestones;

(iii) A significant change in procure-
ment approach, and/or scope of pro-
curement activities beyond that ap-
proved in the APD;

(iv) A change in system concept, or a
change to the scope of the project; or

(v) A change to the approved cost al-
location methodology.

(f) Service agreements. The State agen-
cy shall execute service agreements
when data processing services are to be
provided by a State central data proc-
essing facility or another State or local
agency. Service agreements shall be
kept on file by the State agency and be
available for Federal review, and shall:

(1) Identify the ADP services that
will be provided;

(2) Include, preferably as an amend-
able attachment, a schedule of charges
for each identified ADP service, and a
certification that these charges apply
equally to all users;

(3) Include a description of the meth-
od(s) of accounting for the services ren-
dered under the agreement and com-
puting services charges;

(4) Include assurances that services
provided will be timely and satisfac-
tory;

(5) Include assurances that informa-
tion in the computer system as well as
access, use and disposal of ADP data
will be safeguarded in accordance with
provisions of § 272.1(c) and § 277.13;

(6) Require the provider to obtain
prior approval pursuant to § 277.18(c)(1)
from FCS for ADP equipment and ADP
services that are acquired from com-
mercial sources primarily to support
the Food Stamp Program and requires
the provider to comply with § 277.14 for
procurements related to the service
agreement. ADP equipment and serv-
ices are considered to be primarily ac-
quired to support the Food Stamp Pro-
gram when the Program may reason-
ably be expected to either be billed for
more than 50 percent of the total
charges made to all users of the ADP
equipment and services during the time
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period covered by the service agree-
ment, or directly charged for the total
cost of the purchase or lease of ADP
equipment or services;

(7) Include the beginning and ending
dates of the period of time covered by
the service agreement; and

(8) Include a schedule of expected
total charges to the Program for the
period of the service agreement.

(g) Entitlement to 63 Percent FFP Rate.
(1) A State agency may, at its option,
request reimbursement one time at a 63
percent FFP rate for the costs of plan-
ning, design, development and installa-
tion of ADP and information retrieval
systems.

(2) The 63 percent funding level may
be approved by FCS if the proposed sys-
tem will:

(i) Assist the State agency in meet-
ing the requirements of the Food
Stamp Act;

(ii) Meet the program standards spec-
ified in § 272.10(b)(1), (b)(2) and (b)(3) of
this part, except for the requirements
in paragraphs (b)(2)(vi), (b)(2)(vii), and
(b)(3)(xi) of this section to eventually
transmit data directly to FCS;

(iii) Be likely to provide more effi-
cient and effective administration of
the program; and

(iv) Be compatible with other such
systems utilized in the administration
of State plans under the program of
Aid to Families with Dependent Chil-
dren (AFDC).

(3) State agencies seeking an en-
hanced level of funding for the plan-
ning, design, development and installa-
tion of automated data processing and
information retrieval systems shall de-
velop Statewide systems which are in-
tegrated with AFDC. In cases where a
State agency can demonstrate that a
local, dedicated, or single function
(issuance or certification only) system
will provide for more efficient and ef-
fective administration of the program,
FCS may grant an exception to the
Statewide integrated requirement.
These exceptions will be based on an
assessment of the proposed system’s
ability to meet the State agency’s need
for automation. Systems funded as ex-
ceptions to this rule, however, should
be capable, to the extent necessary, of
an automated data exchange with the
State system used to administer

AFDC. In no circumstances will fund-
ing be available for systems which du-
plicate other State agency systems,
whether presently operational or
planned for future development.

(4) The system developed in response
to these regulations shall contain the
following elements, where appropriate:

(i) A data base which receives infor-
mation, sorts, performs calculations,
and stores information;

(ii) An information retrieval system
which will have the ability to access
the data base, display or print data,
and update the data in numerical or al-
phabetical form;

(iii) Hardware, in addition to that re-
quired for the data base, which will in-
clude visual display terminal(s) with
an attached keyboard, connected to the
data base hardware components by
telecommunication networks;

(iv) Software which will include sys-
tem programs for data recall and input,
budget calculation capability when not
included in the data base system,
printout and display for data entry and
inquiry terminals, and for network
control; and

(v) Technological safeguards and
managerial procedures which will be
established and applied to computer
hardware, software, and data, in ac-
cordance with paragraph (p) of this sec-
tion, in order to ensure the protection
of the integrity of the system and indi-
vidual privacy. System security shall
be inherent in the system and provided
for in the Implementation APD sub-
mitted for approval. The system will
process machine readable data files
used for the authorized exchange of in-
formation between levels of govern-
ment (i.e., State to State, State to Fed-
eral).

(5) Approval of the Planning APD and
Implementation APD for payment by
FCS of costs at the 63 percent level will
be limited to:

(i) Planning and design, i.e., require-
ments and systems analyses, feasibility
studies, preliminary cost benefits anal-
yses, alternatives analyses, and general
systems design;

(ii) Development, i.e., detailing of
system and program specifications,
programming and testing;

(iii) Procurement of ADP equipment
and/or services; and
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(iv) Installation, i.e., conversion,
training of staff, and turnover to oper-
ational status.

(6) Costs may not be funded at 63 per-
cent when the approved system pro-
duces automated processing of food
stamp recipient applications, issuance
authorizations or other reports (oper-
ations) on a continuing basis for use by
State agency personnel for administra-
tion of the Food Stamp Program. Oper-
ations include the use of purchased or
rented computer equipment and soft-
ware directly required for and used in
the operation of the automated data
processing and information retrieval
system. For ADP development projects
with phased installation and imple-
mentation, counties, districts or other
subdivisions of the State shall be con-
sidered operational at the time that
the approved system produces auto-
mated application processing and/or
issuance authorizations for the food
stamp caseload for that subdivision of
the State. Pilot testing and an initial
period of parallel processing for test
purposes may be considered develop-
mental costs and eligible for 63 percent
funding for the period of time specified
in the approved APD, unless an exten-
sion is subsequently approved by FCS.

(7) If FCS suspends approval of an
APD in the course of a State agency’s
planning, design, development, or in-
stallation, the 63 percent level of fund-
ing shall not be allowable for any costs
incurred until such time as the condi-
tions for approval are met.

(8) Incident to the activities listed in
paragraph (g)(5) of this section, a State
agency may seek payment for the fol-
lowing expenses at a 63 percent level.

(i) Personnel. Salaries, wages, travel,
and benefits of personnel actually en-
gaged in design, development, or in-
stallation of approved ADP systems.

(ii) Materials, equipment, facilities,
and supplies. Costs of materials, equip-
ment, facilities and supplies used in de-
sign, development, or installation of
approved ADP systems. Only the pro-
portionate share of the costs of capital
assets assignable to the period of time
or prorated for usage may be claimed
during the design, development, or in-
stallation of these systems. This share
must be determined based on acquisi-
tion costs and/or depreciation or ap-

proved usage rates. Data with respect
to such costs shall be submitted with
the request for funding.

(iii) Contracted services. Services ob-
tained under the provisions of con-
tracts which meet the procurement
standards of this part for the design,
development, or installation of FCS ap-
proved systems.

(iv) Management studies and prepara-
tion of other planning documents. The
cost of planning activities, which were
approved for enhanced funding under a
planning APD, may be funded at the 63
percent level regardless of final ap-
proval or denial of the Implementation
APD.

(h) Emergency acquisition requirements.
The State agency may request FFP for
the costs of ADP equipment and serv-
ices acquired to meet emergency situa-
tions which preclude the State agency
from following the prior approval re-
quirements of § 277.18(c). FCS may pro-
vide FFP in emergency situations if
the following conditions are met:

(1) The State agency must submit a
written request to FCS prior to the ac-
quisition of any ADP equipment or
services. The written request must be
sent by registered mail and shall in-
clude:

(i) A brief description of the ADP
equipment and/or services to be ac-
quired and an estimate of their costs;

(ii) A brief description of the cir-
cumstances which result in the State
agency’s need to proceed with the ac-
quisition prior to obtaining formal FCS
approval; and

(iii) A description of the adverse im-
pact which would result if the State
agency does not immediately acquire
the ADP equipment and/or services.

(2) Upon receipt of a written request
for emergency acquisition FCS shall
provide a written response to the State
agency within 14 days. The FCS re-
sponse shall:

(i) Inform the State agency that the
request has been disapproved and the
reason for disapproval; or,

(ii) Inform the State agency that
FCS recognizes that an emergency sit-
uation exists and the State agency
must submit a formal request for ap-
proval by FCS which includes the in-
formation specified at § 277.18(d)(2)
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within 90 days from the date of the
State agency’s initial written request.

(iii) If FCS approves the request sub-
mitted under paragraph (h)(1) of this
section, FFP will be available from the
date the State agency acquires the
ADP equipment and services.

(i) Cost determination and claiming
costs—(1) Cost determination. Actual
costs must be determined in compli-
ance with an FCS approved budget and
appendix A to this part, and must be
reconcilable with the FCS funding
level. There shall be no payments pur-
suant to this section to the extent that
a State agency is reimbursed for such
costs pursuant to any other Federal
program or uses ADP systems for pur-
poses not connected with the Food
Stamp Program. The State agency ap-
proved cost allocation plan must be
amended to disclose the methods which
will be used to identify and classify
costs to be claimed. This methodology
must be submitted to FCS as part of
the request for FCS approval of funding
as required in paragraph (d)(3) of this
section. Any costs funded pursuant to
these regulations shall be excluded in
determining the State agency’s admin-
istrative costs under any other section
of this part.

(2) Cost identification for purposes of
FFP claims. State agencies shall assign
and claim the costs incurred under an
approved APD in accordance with the
following criteria:

(i) Development costs. Using its nor-
mal departmental accounting system,
the State agency shall specifically
identify what items of costs constitute
development costs, assign these costs
to specific project cost centers, and dis-
tribute these costs to funding sources
based on the specific identification, as-
signment and distribution outlined in
the approved APD. The methods for
distributing costs set forth in the APD
should provide for assigning identifi-
able costs, to the extent practicable,
directly to program/functions. The
State agency shall amend the cost allo-
cation plan required by § 277.9 to in-
clude the approved APD methodology
for the identification, assignment and
distribution of the development costs.

(ii) Operational costs. Costs incurred
for the operation of an ADP system
shall be identified and assigned by the

State agency to funding sources in ac-
cordance with the approved cost alloca-
tion plan required by § 277.9.

(iii) Service agreement costs. States
that operate a central data processing
facility shall use their approved cen-
tral service cost allocation plan re-
quired by OMB Circular A–87 to iden-
tify and assign costs incurred under
service agreements with the State
agency. The State agency shall then
distribute these costs to funding
sources in accordance with paragraphs
(i)(2)(i) and (i)(2)(ii) of this section.

(3) Capital expenditures. The State
agency shall charge the costs of ADP
equipment having unit acquisition
costs or total aggregate costs, at the
time of acquisition, of more than
$25,000 by means of depreciation or use
allowance, unless a waiver is specifi-
cally granted by FCS. If the equipment
acquisition is part of an APD that is
subject to the prior approval require-
ments of paragraph (c)(2) of this sec-
tion, the State agency may submit the
waiver request as part of the APD.

(4) Claiming costs. Prior to claiming
funding under this section the State
agency shall have complied with the
requirements for obtaining approval
and prior approval of § 277.18(c).

(5) Budget authority. FCS approval of
requests for funding shall provide noti-
fication to the State agency of the
budget authority and dollar limita-
tions under which such funding may be
claimed. FCS shall provide this
amount as a total authorization for
such funding which may not be exceed-
ed unless amended by FCS. FCS’s de-
termination of the amount of this au-
thorization shall be based on the budg-
et submitted by the State agency. Ac-
tivities not included in the approved
budget, as well as continuation of ap-
proved activities beyond scheduled
deadlines in the approved plan, shall
require FCS approval of an amended
State budget for payment. Requests to
amend the budget authorization ap-
proved by FCS shall be submitted to
FCS prior to claiming such expenses.

(j) Procurement requirements. (1) Pro-
curements of ADP equipment and serv-
ices are subject to the procurement
standards prescribed by § 277.14 regard-
less of any conditions for prior ap-
proval, except the requirements of
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§ 277.14(b)(1) and (2) regarding review of
proposed contracts. Those standards
include a requirement for maximum
practical open and free competition re-
gardless of whether the procurement is
formally advertised or negotiated.

(2) The standards prescribed by
§ 277.14, as well as the requirement for
prior approval, apply to ADP services
and equipment acquired by a State or
local agency, and the ADP services and
equipment acquired by a State or local
central data processing facility pri-
marily to support the Food Stamp Pro-
gram.

(3) The competitive procurement pol-
icy prescribed by § 277.14 shall be appli-
cable except for ADP services provided
by the agency itself, or by other State
or local agencies.

(k) Access to the system and records.
Access to the system in all aspects, in-
cluding but not limited to design, de-
velopment, and operation, including
work performed by any source, and in-
cluding cost records of contractors and
subcontractors, shall be made available
by the State agency to FCS or its au-
thorized representatives at intervals as
are deemed necessary by FCS, in order
to determine whether the conditions
for approval are being met and to de-
termine the efficiency, economy and
effectiveness of the system. Failure to
provide full access by appropriate
State and Federal representatives to
all parts of the system shall result in
suspension and/or termination of Food
Stamp Program funds for the costs of
the system and its operation.

(l) Ownership rights—(1) Software—(i)
The State or local government shall in-
clude a clause in all procurement in-
struments which provides that the
State or local government shall have
all ownership rights in any software or
modifications thereof and associated
documentation designed, developed or
installed with FFP under this section.

(ii) FCS reserves a royalty-free, non-
exclusive, and irrevocable license to re-
produce, publish, or otherwise use and
to authorize others to use for Federal
Government purposes, such software,
modifications, and documentation.

(iii) Proprietary operating/vendor
software packages (e.g., ADABAS or
TOTAL) which are provided at estab-
lished catalog or market prices and

sold or leased to the general public
shall not be subject to the ownership
provisions in paragraphs (l)(1)(i) and
(l)(1)(ii) of this section. FFP is not
available for proprietary applications
software developed specifically for the
Food Stamp Program.

(2) Automated data processing equip-
ment. The policies and procedures gov-
erning title, use and disposition of
property purchased with Food Stamp
Program funds, which appear at 7 CFR
277.13 are applicable to automated data
processing equipment.

(m) Use of ADP systems. ADP systems
designed, developed or installed with
FFP shall be used for the period of
time specified in the APD, unless FCS
determines that a shorter period is jus-
tified.

(n) Basis for continued Federal finan-
cial participation. FCS will continue
FFP at the levels approved in the Plan-
ning APD and the Implementation
APD provided that project develop-
ment proceeds in accordance with the
conditions and terms of the approved
APD and that ADP resources are used
for the purposes authorized. FCS will
use the APD Update to monitor ADP
project development. The submission
of the report prescribed in § 277.18(e) for
the duration of project development is
a condition for continued FFP. In addi-
tion, periodic onsite reviews of ADP
project development and State and
local agency ADP operations may be
conducted by or for FCS to assure com-
pliance with approved APD’s, proper
use of ADP resources, and the ade-
quacy of State or local agency ADP op-
erations.

(o) Disallowance of Federal financial
participation. If FCS finds that any
ADP acquisition approved under the
provisions of § 277.18(c) fails to comply
with the criteria, requirements, and
other undertakings described in the ap-
proved or modified APD, payment of
FFP may be disallowed.

(p) ADP system security requirements
and review process—(1) ADP system secu-
rity requirements. State and local agen-
cies are responsible for the security of
all ADP projects under development,
and operational systems involved in
the administration of the Food Stamp
Program. State and local agencies
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shall determine appropriate ADP secu-
rity requirements based on recognized
industry standards or standards gov-
erning security of Federal ADP sys-
tems and information processing.

(2) ADP security program. State agen-
cies shall implement and maintain a
comprehensive ADP Security Program
for ADP systems and installations in-
volved in the administration of the
Food Stamp Program. ADP Security
Programs shall include the following
components.

(i) Determination and implementa-
tion of appropriate security require-
ments as prescribed in paragraph (p)(1)
of this section.

(ii) Establishment of a security plan
and, as appropriate, policies and proce-
dures to address the following areas of
ADP security:

(A) Physical security of ADP re-
sources;

(B) Equipment security to protect
equipment from theft and unauthorized
use;

(C) Software and data security;
(D) Telecommunications security;
(E) Personnel security;
(F) Contingency plans to meet criti-

cal processing needs in the event of
short- or long-term interruption of
service;

(G) Emergency preparedness; and
(H) Designation of an Agency ADP

Security Manager.
(iii) Periodic risk analyses. State

agencies shall establish and maintain a
program for conducting periodic risk
analyses to ensure that appropriate,
cost-effective safeguards are incor-
porated into new and existing systems.
In addition, risk analyses shall be per-
formed whenever significant system
changes occur.

(3) ADP system security reviews. State
agencies shall review the ADP system
security of installations involved in
the administration of the Food Stamp
Program on a biennial basis. At a mini-
mum, the reviews shall include an eval-
uation of physical and data security,
operating procedures, and personnel
practices. State agencies shall main-
tain reports of their biennial ADP sys-
tem security reviews, together with
pertinent supporting documentation,
for Federal on-site review.

(4) Applicability. The security require-
ments of this section apply to all ADP
systems used by State and local gov-
ernments to administer the Food
Stamp Program.

(5) Costs. Costs incurred for comply-
ing with the provisions of paragraphs
(p)(1) through (p)(3) of this section are
considered regular administrative
costs which are funded at the regular
FFP level unless they are incurred dur-
ing the development of an ADP system
funded at the 63 percent FFP rate, in
accordance with paragraph (g) of this
section.

[Amdt. 319, 55 FR 4355, Feb. 7, 1990, as amend-
ed by Amdt. 345, 57 FR 11259, Apr. 1, 1992;
Amdt. 342, 59 FR 2733, Jan. 19, 1994; Amdt.
368, 61 FR 33643, June 28, 1996]

§ 277.19 Alien verification activities.

(a) General. This section establishes
the standards and procedures for Fed-
eral Financial Participation (FFP) for
State and local costs incurred in the
verification of the documented alien
status of FSP applicants through the
SAVE Program, as outlined in § 272.11.
These costs are eligible for 100 percent
FFP under the terms and conditions of
this section. In addition, any such
costs funded at the 100 percent rate
must be necessary and reasonable in
the judgment of FCS, based on cost
benefit analysis and/or other methods
determined by FCS.

(b) Funding. Upon submission to and
approval by FCS of a budget, or budget
revisions, and the attachment to the
State Plan of Operations required by
§ 272.11(e), State agencies will be funded
at the 100 percent FFP rate for all al-
lowable direct and indirect costs in ac-
cordance with the requirements con-
tained in this section.

(c) Eligible costs. The following costs
are eligible for 100 percent FFP:

(1) Personnel. Charges for time spent
by State and local employees in the
verification of the documented alien
status of Food Stamp Program appli-
cants through the SAVE Program. The
allocated share of indirect costs attrib-
utable to this staff is also an allowable
charge. All such costs, both direct and
indirect, shall be documented through
the use of time sheets or time studies,
or through another method specified in
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the State Plan of Operations and ap-
proved by FCS.

(2) Equipment and supplies. Charges
for equipment and supplies in propor-
tion to their use in implementing and
operating the SAVE Program by the
State and/or local agencies. ADP equip-
ment may only be acquired following
prior approval by FCS. FCS approval
shall be obtained as prescribed by
§ 277.18. Non-ADP equipment having a
net unit cost of $25,000 or more must
also receive prior FCS approval for
such charges.

(3) Fees and other charges. Charges for
fees and other costs attributable to the
implementation and operation of the
SAVE Program by State and local
agencies are allowable. Specifically,
any fees charged for the use of the Im-
migration and Naturalization Service’s
alien verification system are allowable.
Any other charges, such as use allow-
ances for space used by alien verifica-
tion units are allowable.

(d) Ineligible costs. Costs reimbursable
at the 100 percent FFP rate are limited
to those costs incurred in the imple-
mentation and operation of the SAVE
Program as outlined in § 272.11. Costs
associated with routine certification
and verification activities, including
mandatory alien verification proce-
dures as described in § 273.2(f)(1)(ii), are
eligible for funding as prescribed by
§ 277.4(b).

(e) Budget submittals. The State agen-
cy shall include a projection of antici-
pated costs for the implementation and
operation of the SAVE Program as part
of the normal submittal of the State
Food Stamp Program budget, as re-
quired by § 277.3, or as a revision to a
budget previously submitted. These
costs shall be included in the column
for ‘‘other’’ expenses on the Budget
Projection Statement (FCS–366A) and
identified separately on an attachment
to the FCS–366A.

(f) Reporting. Expenditures for the
implementation and operation of the
SAVE Program shall be reported on
the Financial Status Report (SF–269) in
the column containing ‘‘other’’ ex-
penses. SAVE Program expenditures
shall also be separately identified in an
attachment to be submitted with each
quarterly SF–269 report. Any costs re-

quiring prior approval by FCS shall not
be claimed until approved.

[53 FR 39443, Oct. 7, 1988]

APPENDIX A TO PART 277—PRINCIPLES
FOR DETERMINING COSTS APPLICA-
BLE TO ADMINISTRATION OF THE
FOOD STAMP PROGRAM BY STATE
AGENCIES

This appendix sets forth the procedures im-
plementing uniform requirements for the ne-
gotiations and approval of cost allocation
plans with State agencies, in accordance
with the provisions of Federal Management
Circular (FMC) 74–4 and OASC–10, ‘‘Cost
Principles and Procedures for Establishing
Cost Allocation Plans and Indirect Cost
Rates for Grants and Contracts with the Fed-
eral Government,’’ U.S. Department of
Health, Education, and Welfare. This mate-
rial is adapted substantially from the cir-
cular; changes have been made only when
necessary in order to conform with legisla-
tive constraints.

(A) Purpose and scope.
(1) Objectives. This appendix sets forth prin-

ciples for determining the allowable costs of
administering the Food Stamp Program by
State agency under FCS-approved State
Plans of Operation. The principles are for the
purpose of cost determination and are not in-
tended to identify the circumstances or dic-
tate the extent of Federal and State or local
participation in the financing of the Pro-
gram. They are designed to provide that all
federally assisted programs bear their fair
share of costs recognized under these prin-
ciples, except where restricted or prohibited
by law. No provision for profit or other in-
crement above cost is intended.

(2) Policy guides. The application of these
principles is based on the fundamental prem-
ises that:

(a) State agencies are responsible for the
efficient and effective administration of the
Food Stamp Program through the applica-
tion of sound management practice.

(b) The State agency assumes the respon-
sibility for seeing that Food Stamp Program
funds have been expended and accounted for
consistent with underlying agreements and
program objectives.

(c) Each State agency, in recognition of its
own unique combination of staff facilities
and experience, will have the primary re-
sponsibility for employing whatever form of
organization and management techniques as
may be necessary to assure proper and effi-
cient administration.

(3) Application. These principles will be ap-
plied by FCS in determining costs incurred
by State agencies receiving FCS payments
for administering the Food Stamp Program.

(B) Definitions.
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Approval or authorization by FCS means
documentation evidencing consent prior to
incurring specific costs.

Cognizant Federal Agency means the Fed-
eral agency recognized by OMB as having the
predominate interest in terms of program
dollars.

Cost allocation plan means the documenta-
tion identifying, accumulating, and distrib-
uting allowable costs of program administra-
tion together with the allocation methods
used.

Cost, as used herein, means cost as deter-
mined on a cash, accrual, or other basis ac-
ceptable to FCS as a discharge of the State
agency’s accountability for FCS funds.

Cost center means a pool, summary ac-
count, objective or area established for the
accumulation of costs. Such areas include
objective organizational units, functions, ob-
jects or items of expense, as well as ultimate
cost objective(s) including specific costs,
products, projects, contracts, programs and
other operations.

Federal agency means FCS and also any
department, agency, commission, or instru-
mentality in the executive branch of the
Federal Government which makes grants to
or contracts with State or local govern-
ments.

Payments for administrative costs means
reimbursement or advances for costs to
State agencies pursuant to any agreement
whereby FCS provides funds to carry out
programs, services, or activities in connec-
tion with administration of the Food Stamp
Program. The principles and policies stated
in this appendix as applicable to program
payments in general also apply to any State
agency obligations under a cost reimburse-
ment type of agreement performed by a
subagency, including contracts and sub-
contracts.

Food Stamp Program administration
means those activities and operations of the
State agency which are necessary to carry
out the purposes of the Food Stamp Act, in-
cluding any portion of the Program financed
by the State agency.

Local unit means any political subdivision
of government below the State level.

Other agencies of the State means depart-
ments or agencies of the State or local unit
which provide goods, facilities, and services
to a State agency.

Subagencies means the organization or
person to which a State agency makes any
payment for acquisition of goods, materials
or services for use in administering the Food
Stamp Program and which is accountable to
the State agency for the use of the funds pro-
vided.

Service, as used herein, means goods and
facilities, as well as services.

Supporting services means auxiliary func-
tions necessary to sustain the direct effort of
administering the Program. These services

may be centralized in the State agency or in
some other agency, and include procure-
ment, payroll, personnel functions, mainte-
nance and operation of space, data process-
ing, accounting, budgeting, auditing, mail
and messenger service, and the like.

(C) Basic guidelines.
(1) Factors affecting allowability of costs.

To be allowable under the Program, costs
must meet the following general criteria:

(a) Be necessary and reasonable for proper
and efficient administration of the Program,
be allocable thereto under these principles,
and, except as specifically provided herein,
not be a general expense required to carry
out the overall responsibilities of State or
local governments.

(b) Be authorized or not prohibited under
State or local laws or regulations.

(c) Conform to any limitations or exclu-
sions set forth in these principles, Federal
Laws, or other governing limitations as to
types or amounts of cost items.

(d) Be consistent with policies, regulations,
and procedures that apply uniformly to both
federally assisted and other activities of the
unit of government of which the State agen-
cy is a part.

(e) Be accorded consistent treatment
through application of generally accepted
accounting principles appropriate to the cir-
cumstances.

(f) Not be allocable to or included as a cost
to any other federally financed program in
either the current or a prior period.

(g) Be the net of all applicable credits.
(2) Allocable costs.
(a) A cost allocable to a particular cost ob-

jective to the extent of benefits received by
such objective.

(b) Any cost allocable to a particular pro-
gram or cost objective under these principles
may not be shifted to other Federal pro-
grams to overcome fund deficiencies, avoid
restrictions imposed by law or grant agree-
ment, or for other reasons.

(c) Where an allocation of joint cost will
ultimately result in charges to the Program,
an allocation plan will be required as pre-
scribed in section I of these principles.

(3) Applicable credits.
(a) Applicable credits refer to those re-

ceipts or reduction of expenditure-type
transactions which offset or reduce expense
items allocable to programs as direct or indi-
rect costs. Examples of such transactions
are: Purchase discounts; rebates or allow-
ances; recoveries or indemnities on losses;
sale of publications, equipment, and scrap;
income from personal or incidental services;
and adjustments of overpayments or erro-
neous charges.

(b) Applicable credits may also arise when
Federal funds are received or are available
from sources other than FCS to finance oper-
ations or capital items donated or financed
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by the Federal Government to fulfill match-
ing requirements under another program.
These types of credits should likewise be
used to reduce related expenditures in deter-
mining the rates or amounts applicable to a
given program.

(D) Composition of cost.
(1) Total cost. The total cost of a program

is comprised of the allowable direct cost in-
cident to its performance, plus its allocable
portion of allowable indirect costs, less ap-
plicable credit.

(2) Classification costs. There is no universal
rule for classifying certain costs as either di-
rect or indirect under every accounting sys-
tem. A cost may be direct with respect to
some specific service or function, but indi-
rect with respect to a program or other ulti-
mate cost objective. However, it is essential
that each item of cost be treated consist-
ently either as a direct or an indirect cost.
Specific guides for determining direct and
indirect costs allocable under the Program
are provided in the section which follows.

(E) Direct costs.
(1) General. Direct costs are those that can

be identified specifically with a particular
cost objective. These costs may be charged
directly to the Program, contracts, or to
other programs against which costs are fi-
nally lodged. Direct costs may also be
charged to cost objectives used for the accu-
mulation of costs pending distribution in the
course to programs and other ultimate costs
objectives.

(2) Application. Typical direct costs charge-
able to the Program are:

(a) Compensation of employees for the
time and effort devoted specifically to the
administration of the Program.

(b) Cost of materials acquired, consumed,
or expended specifically for the purpose of
the Program.

(c) Equipment and other approved capital
expenditures.

(d) Other items of expense incurred specifi-
cally for efficiently and effectively admin-
istering the Program.

(e) Service furnished specifically for the
Program by other agencies, provided such
charges are consistent with criteria outlined
in section G of these principles.

(F) Indirect costs.
(1) General. Indirect costs are those (a) in-

curred for a common or joint purpose bene-
fiting more than one cost objective, and (b)
not readily assignable to the cost objectives
specifically benefited, without effort dis-
proportionate to the result achieved. The
term indirect cost as used herein applies to
costs of this type originating in the State
agency, as well as those incurred by other
departments in supplying goods, services,
and facilities, to the State agency. To facili-
tate equitable distribution of indirect ex-
penses to the cost objectives served, it may
be necessary to establish a number of pools

of indirect costs within a State agency or in
other agencies providing services to a State
agency. Indirect cost pools should be distrib-
uted to benefiting cost objectives on bases
which will produce an equitable result in
consideration of relative benefits derived.

(2) State agency indirect costs. All State
agency indirect costs, including the various
levels of supervision, are eligible for alloca-
tion to the program provided they meet the
conditions set forth in their principles. In
lieu of determining the actual amount of
State agency indirect cost allocable to the
program the following methods may be used:

(a) Predetermined fixed rates for indirect
costs. A predetermined fixed rate for comput-
ing indirect costs applicable to program ad-
ministration may be negotiated annually in
situations where the cost experience and
other pertinent facts available are deemed
sufficient to enable the parties to reach an
informed judgment (1) as to the probable
level of indirect costs in the State agency
during the period to be covered by the nego-
tiated rate, and (2) that the amount allow-
able under the predetermined rate would not
exceed actual indirect costs.

(b) Negotiated lump sum for overhead. A ne-
gotiated fixed amount in lieu of indirect
costs may be appropriate under cir-
cumstances where the benefits derived from
a State agency’s indirect services cannot be
readily determined as in the case of a small
self-contained or isolated activity. When this
method is used, a determination should be
made that the amount negotiated will be ap-
proximately the same as the actual indirect
cost that may be incurred. Such amounts ne-
gotiated in lieu of indirect costs will be
treated as an offset to total indirect ex-
penses of the State agency before allocation
to remaining activities. The base on which
such remaining expenses are allocated
should be appropriately adjusted.

(3) Limitation on indirect costs.
(a) Some Federal programs may be subject

to laws that limit the amount of indirect
cost that may be allowed. Agencies that
sponsor programs of this type will establish
procedures which will assure that the
amount actually allowed for indirect costs
under each such program does not exceed the
maximum allowable under the statutory
limitation or the amount otherwise allow-
able under these principles, whichever is the
smaller.

(b) When the amount allowable under a
statutory limitation is less than the amount
otherwise allocable as indirect costs under
these principles, the amount not recoverable
as indirect costs under a program may not be
shifted to another federally sponsored pro-
gram or contract.

(G) Cost incurred by other agencies of the
State.

(1) General. The cost of service provided by
other agencies may only include allowable
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direct costs of the service plus a pro rata
share of allowable supporting costs and su-
pervision directly required in performing the
service, but not supervision of a general na-
ture such as that provided by the head of a
department and his staff assistants not di-
rectly involved in operations. However, su-
pervision by the head of a department or
agency whose sole function is providing the
service furnished would be an eligible cost.
Supporting costs include those furnished by
other units of the supplying department or
by other agencies.

(2) Alternative methods of determining indi-
rect cost. In lieu of determining actual indi-
rect cost related to a particular service fur-
nished by other agencies of the State, either
of the following alternative methods may be
used provided only one method is used for a
specific service during the fiscal year in-
volved.

(a) Standard indirect rate. An amount equal
to ten percent of direct labor cost in provid-
ing the service performed by other agencies
of the State (excluding overtime, shift, or
holiday premiums, and fringe benefits) may
be allowed in lieu of actual allowable indi-
rect cost for that service.

(b) Predetermined fixed rate. A predeter-
mined fixed rate for indirect cost of the unit
or activity providing service may be nego-
tiated as set forth in section F(2)(a) of these
principles.

(H) Cost incurred by State agency for oth-
ers. The principles provided in section G will
also be used in determining the cost of serv-
ices provided by the State agency to another
agency.

(I) Cost allocation plan.
(1) A cost allocation will be required to

support the distribution of any indirect
costs. All costs allocable to the Food Stamp
Program under cost allocation plans will be
supported by formal accounting records
which will substantiate the propriety of
eventual charges.

(2) There are two types of cost allocation
plans:

(a) Statewide or central service cost allo-
cation plan identifies and distributes the
cost of services provided by support organi-
zations to those departments or units par-
ticipating in Federal programs.

(b) Indirect cost proposals distribute the
administrative or joint costs incurred by the
State agency and the cost of service alloca-
ble to it under the Statewide or central serv-
ice cost allocation plan in a ratio to all work
performed by the State agency. The process
involves applying a percentage relationship
of indirect cost to direct cost.

(3) Requirements. The cost allocation plan
of the State agency shall cover all allocated
costs of the department as well as costs to be
allocated under plans of other agencies or or-
ganizational units which are to be included
in the costs of federally sponsored programs.

The cost allocation plans of all the agencies
rendering services to the State agency, to
the extent feasible, should be presented in a
single document.

(4) Instructions for preparation of cost alloca-
tion plans. The Department of Health and
Human Services, in consultation with the
other Federal agencies concerned, will be re-
sponsible for developing and issuing the in-
structions for use by State agencies in prepa-
ration of cost allocation plans. This respon-
sibility applies to both central support serv-
ices at the State and local government level
and indirect cost proposals of individual
State agencies.

(5) Submitting plans for approval.
(a) Responsibility for approving cost allo-

cation plans for individual State agencies
has been assigned by the Office of Manage-
ment and Budget to the cognizant Federal
agency.

(b) State cost allocation plans must be sub-
mitted to the cognizant Federal agency
within six months after the last day of the
State’s fiscal year. Upon request by the
State agency, an extension of time for sub-
mittal of the cost allocation plan may be
granted by the cognizant Federal agency. It
is essential that cost allocation plans be sub-
mitted in a timely manner. Failure to sub-
mit the plans when required will cause the
State agency to become delinquent. In the
event a State becomes delinquent, FCS will
not provide for the recovery of central serv-
ice and indirect costs, and such costs already
made and claimed against Food Stamp Pro-
gram funds will be subject to disallowance.

(6) Negotiation and approval of cost alloca-
tion plans for States. The cognizant Federal
agency, in collaboration with Federal agen-
cies concerned, will be responsible for nego-
tiation, approval, and audit of cost alloca-
tion plans.

(7) Negotiation and approval of cost alloca-
tion plans for local governments. Cost alloca-
tion plans will be retained at the local gov-
ernment level for audit by the cognizant
Federal agency except in those cases where
that agency requests that cost allocation
plans be submitted to it for negotiation and
approval.

(8) A current list of cognizant Federal
agencies is maintained by the Office of Man-
agement and Budget.

(9) Resolution of problems. The Office of
Management and Budget will lend assistance
in resolving problems encountered by Fed-
eral agencies on cost allocation plans.

(10) Approval by FCS. FCS reserves the
right to disapprove costs not meeting the
general criteria outlined in section C of
these principles. FCS shall promptly notify
the State agency in writing of the dis-
approval, the reason for the disapproval and
the effective date. Costs incurred by State
agencies after disapproval may not be
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charged to FCS unless if FCS subsequently
approves the cost.

Standards for Selected Items of Cost

A. Allowable cost. Standards for allowabil-
ity of costs are established by Federal Man-
agement Circular 74–4. These standards will
apply regardless of whether a particular item
of cost is treated as direct or indirect. Fail-
ure to mention a particular item of cost in
these standards is not intended to imply that
it is either allowable or unallowable. Rather,
determination of allowability in each case
should be based on the treatment of stand-
ards provided for similar or related items of
cost. The allowability of the selected items
of cost is subject to the general policies and
principles as stated in Attachment A to Fed-
eral Management Circular 74–4.

(1) Accounting. The cost of establishing and
maintaining accounting and other informa-
tion systems required for the management of
the Food Stamp Program is allowable. This
includes costs incurred by central service
agencies of the State government for these
purposes. The cost of maintaining central ac-
counting records required for overall State
or local government purposes, such as appro-
priation and fund accounts by the Treasurer,
Comptroller, or similar officials, is consid-
ered to be a general expense of government
and is not allowable.

(2) Advertising. Advertising media includes
newspapers, magazines, radio and television
programs, direct mail, trade papers, and the
like. The advertising costs allowable are
those which are solely for:

(a) Recruitment of personnel required for
the Program;

(b) Solicitation of bids for the procurement
of goods and services required;

(c) Disposal of scrap or surplus materials
acquired in the performance of the agree-
ment; and

(d) Other purposes specifically provided for
by FCS regulations or approved by FCS in
the administration of the Food Stamp Pro-
gram.

(3) Advisory councils. Costs incurred by
State advisory councils or committees estab-
lished to carry out Food Stamp Program
goals are allowable. The cost of like organi-
zations is allowable when used to improve
the efficiency and effectiveness of the Pro-
gram.

(4) Audit service. The cost of audits nec-
essary for the administration and manage-
ment of functions related to the Program is
allowable.

(5) Bonding. Costs of premiums on bonds
covering employees who handle Food Stamp
Program funds or food coupons are allow-
able. The amount of allowable coverage shall
be limited to the anticipated maximum
amount of food stamp funds or food coupons
handled at one time by that employee.

(6) Budgeting. Costs incurred for the devel-
opment, preparation, and execution of budg-
ets are allowable. Costs for services of a cen-
tral budget office are generally not allowable
since these are costs of general government.
However, where employees of the central
budget office actively participate in the
State agency’s budget process, the cost of
services identifiable to the Food Stamp Pro-
gram are allowable.

(7) Building lease management. The adminis-
trative cost for lease management which in-
cludes review of lease proposals, mainte-
nance of a list of available property for
lease, and related activities is allowable.

(8) Central stores. The cost of maintaining
and operating a central stores organization
for supplies, equipment, and materials used
either directly or indirectly for the Food
Stamp Program is allowable.

(9) Communications. Communication costs
incurred for telephone calls or service, tele-
graph, teletype service, wide area telephone
service (WATS), centrex, telpak (tie lines),
postage, messenger service and similar ex-
penses are allowable.

(10) Compensation for personal services.
(a) General. Compensation for personal

services includes all remuneration, paid cur-
rently or accrued, for services rendered dur-
ing the period of performance in the admin-
istration of the program including but not
necessarily limited to wages, salaries, and
supplementary compensation and benefits as
defined in section A.(13) of these principles.
The costs of such compensation are allow-
able to the extent that total compensation
for individual employees: is reasonable for
the services rendered; follows an appoint-
ment made in accordance with State or local
government laws and rules and which meets
Federal Merit System or other requirements,
where applicable; and is determined and sup-
ported as provided in section A of these prin-
ciples. Compensation for employees engaged
in federally assisted activities will be consid-
ered reasonable to the extent that it is con-
sistent with that paid for similar work in
other activities of the State or local govern-
ment. In cases where the kinds of employees
required for the Food Stamp Program activi-
ties are not found in the other activities of
the State or local government, compensation
will be considered reasonable to the extent
that it is comparable to that paid for similar
work in the labor market in which the em-
ploying government competes for the kind of
employees involved. Compensation surveys
providing data representative of the labor
market involved will be an acceptable basis
for evaluating reasonableness.

(b) Payroll and distribution of time. Amounts
charged to the program for personal services,
regardless of whether treated as direct or in-
direct costs, will be based on payrolls docu-
mented and approved in accordance with the
generally accepted practice of the State or
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local agency. Payrolls must be supported by
time and attendence or equivalent records
for individual employees. Distribution of sal-
aries and wages of employees chargeable to
more than one program or other cost objec-
tive will be supported by appropriate time
reports or approved time study methodolo-
gies. The method used should be included in
the cost allocation plan and should be ap-
proved by FCS.

(11) Depreciation and use allowance.
(a) State agencies may be compensated for

the use of buildings, capital improvements,
and equipment through use allowances or de-
preciation. Use allowances are the means of
providing compensation in lieu of deprecia-
tion or other equivalent costs. However, a
combination of the two methods may not be
used in connection with a single class of
fixed assets.

(b) The computation of depreciation or use
allowances will be based on acquisition cost.
Where actual cost records have not been
maintained, a reasonable estimate of the
original acquisition cost may be used in the
computation. The computation will exclude
the cost of any portion of the cost of build-
ings and equipment donated or borne di-
rectly or indirectly by the Federal Govern-
ment through charges to Federal programs
or otherwise, irrespective of where title was
originally vested or where it presently re-
sides. In addition, the computation will also
exclude the cost of acquisition of land. De-
preciation or a use allowance on idle or ex-
cess facilities is not allowable, except when
specifically authorized by FCS.

(c) Where the depreciation method is fol-
lowed, adequate property records must be
maintained, and any generally accepted
method of computing depreciation may be
used. However, the method of computing de-
preciation must be consistently applied for
any specific asset or class of assets for all af-
fected federally sponsored programs and
must result in equitable charges considering
the extent of the use of the assets for the
benefit of such programs.

(d) In lieu of depreciation, a use allowance
for buildings and improvements may be com-
puted at an annual rate not exceeding two
percent of acquisition cost. The use allow-
ance for equipment (excluding items prop-
erly capitalized as building cost) will be
computed at an annual rate not exceeding
six and two-thirds percent of acquisition cost
of usable equipment.

(e) No depreciation or use charge may be
allowed on any assets that would be consid-
ered as fully depreciated, provided, however,
that reasonable use charges may be nego-
tiated for any such assets if warranted after
taking into consideration the cost of the fa-
cility or item involved, the estimated useful
life remaining at time of negotiation, the ef-
fect of any increased maintenance charges or
decreased efficiency due to age, and any

other factors pertinent to the utilization of
the facility or item for the purpose con-
templated.

(12) Disbursing service. The cost of disburs-
ing program funds by the State Treasurer or
other designated officer is allowable. Dis-
bursing services cover the processing of
checks or warrants, from preparation to re-
demption, including the necessary records of
accountability and reconciliation of such
records with related cash accounts.

(13) Employee fringe benefits. Costs identi-
fied are allowable to the extent that total
compensation for employees is reasonable as
defined in paragraph (10)(a) of these prin-
ciples.

(a) Employee benefits in the form of regu-
lar compensation paid to employees during
periods of authorized absences from the job,
such as for annual leave, sick leave, court
leave, military leave, and the like, if they
are provided pursuant to an approved leave
system, and the cost thereof is equitably al-
located to all related activities, including
federally assisted programs.

(b) Employee benefits in the form of em-
ployers’ contributions or expense for social
security, employees’ life and health insur-
ance plans, unemployment insurance cov-
erage, workers’ compensation insurance,
pension plans, severance pay, and the like,
provided such benefits are granted under ap-
proved plans and are distributed equitably to
programs and to other activities.

(14) Employee morale, health And welfare
costs. The costs of health or first-aid clinics
and/or infirmaries, recreational facilities,
employees’ counseling services, employee in-
formation publications, and any related ex-
penses incurred in accordance with general
State or local policy, are allowable. Income
generated from any of these activities will
be offset against expenses.

(15) Exhibits. Costs of exhibits relating spe-
cifically to the Food Stamp Program are al-
lowable.

(16) Legal expenses. The cost of legal ex-
penses required in the administration of the
program is allowable. Legal services fur-
nished by the chief legal officer of a State or
local government or his staff solely for the
purpose of discharging his general respon-
sibilities as legal officer are unallowable.
Legal expenses for the prosecution of claims
against the Federal Government is unallow-
able.

(17) Maintenance and repair. Costs incurred
for necessary maintenance, repair, or upkeep
of property which neither add to the perma-
nent value of the property nor appreciably
prolong its intended life, but keep it in an ef-
ficient operating condition, are allowable.

(18) Materials and supplies. The cost of ma-
terials and supplies necessary to carry out
the program is allowable. Purchases made
specifically for the program should be
charged thereto at their actual prices after
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deducting all cash discounts, trade dis-
counts, rebates, and allowances received by
the State agency. Withdrawals from general
stores or stockrooms should be charged at
cost under any recognized method of pricing
consistently applied. Incoming transpor-
tation charges are a proper part of material
cost.

(19) Memberships, subscriptions and profes-
sional activities.

(a) The cost of membership in civic, business,
technical, and professional organizations is
allowable, provided:

(i) The benefit from the membership is re-
lated to the program,

(ii) The expenditure is for agency member-
ship,

(iii) The cost of the membership is reason-
ably related to the value of the services or
benefits received, and

(iv) The expenditure is not for membership
in an organization which devotes a substan-
tial part of its activities to influencing legis-
lation.

(b) Reference material. The cost of books,
and subscriptions to civic, business, profes-
sional, and technical periodicals is allowable
when related to the program.

(c) Meetings and conferences. Costs are al-
lowable when the primary purpose of the
meeting is the dissemination of technical in-
formation relating to the program and they
are consistent with regular practices fol-
lowed for other activities of the State agen-
cy.

(20) Motor pools. The costs of a service or-
ganization which provides automobiles to
user State agencies at a mileage or fixed
rate and/or provides vehicle maintenance, in-
spection and repair services are allowable.

(21) Payroll preparation. The cost of prepar-
ing payrolls and maintaining necessary wage
records is allowable.

(22) Personnel administration. Costs for the
recruitment, examination, certification,
classification, training, establishment of pay
standards, and related activities for the pro-
gram are allowable.

(23) Printing and reproduction. Cost for
printing and reproduction services necessary
for program administration including but
not limited to forms, reports, manuals, and
information literature, is allowable. Publica-
tion costs of reports or other media relating
to program accomplishments or results are
allowable.

(24) Procurement service. The cost of pro-
curement service, including solicitation of
bids, preparation and award of contracts, and
all phases of contract administration in pro-
viding goods, facilities and services for the
program is allowable.

(25) Taxes. In general, taxes or payments in
lieu of taxes which the State agency is le-
gally required to pay are allowable.

(26) Training and education. The cost of in-
service training, customarily provided for

employee development which directly or in-
directly benefits the program is allowable.
Out-of-service training involving extended
periods of time is allowable only when spe-
cifically authorized by FCS.

(27) Transportation. Costs incurred for
freight, cartage, express, postage, and other
transportation costs relating either to goods
purchased, delivered, or moved from one lo-
cation to another are allowable.

(28) Travel. Travel costs are allowable for
expenses for transportation, lodging, subsist-
ence, and related items incurred by employ-
ees who are in travel status on official busi-
ness incident to the program. Such costs
may be charged on an actual basis, on a per
diem or mileage basis in lieu of actual costs
incurred, or on a combination of the two.
The charges must be consistent with those
normally allowed in like circumstances in
nonfederally sponsored activities. The dif-
ference in cost between first-class air accom-
modations and less-than-first-class air ac-
commodations is unallowable except when
less-than-first-class air accommodations are
not reasonably available. Notwithstanding
the provisions of paragraphs C (7) and (10),
travel costs of officials covered by those
paragraphs, when specifically related to
grant programs, are allowable with the prior
approval of a grantor agency.

B. Costs allowable with approval of FCS.
(1) Automated Data Processing. The costs of

acquiring data processing equipment and
services used in the administration of the
Food Stamp Program are allowable. The
costs of ADP equipment and services acquisi-
tions to be funded at the 63 percent rate or
which exceed the prior approval cost thresh-
olds specified in § 277.18(c) are allowable upon
the prior written approval of FCS. Requests
for prior approval of such costs shall be in
accordance with the provisions of § 277.18.

(2) Building space and related facilities. The
cost of space in privately or publicly owned
buildings used for the benefit of the Program
is allowable subject to the following condi-
tions.

(a) The total cost of space, whether in a
privately or publicly owned building, may
not exceed the rental cost of comparable
space and facilities in a privately owned
building in the same locality.

(b) The cost of space may not be charged to
FCS for periods of nonoccupancy, without
authorization of FCS.

(i) Rental cost. The rental cost of space in
a privately-owned building is allowable.

(ii) Maintenance and operation. The cost of
utilities, insurance, security, janitorial serv-
ices, elevator service, upkeep of grounds,
normal repairs and alterations and the like,
are allowable to the extent they are not oth-
erwise included in rental or other charges for
space.

(iii) Rearrangements and alterations. Costs
incurred for rearrangement and alteration of
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facilities required specifically for the pro-
gram or those that materially increase the
value or useful life of the facilities (section
B(3) of these principles) are allowable when
specifically approved by FCS.

(iv) Depreciation and use allowances on pub-
licly owned buildings. These costs are allow-
able as provided in paragraph A(11) of these
principles.

(v) Occupancy of space under rental-purchase
or a lease with option-to-purchase agreement.
The cost of space procured under such ar-
rangements is allowable when specifically
approved by FCS.

(3) Capital expenditures. The cost, net of
any credits, of facilities, equipment, other
capital assets, and repairs which materially
increase the value or useful life of capital as-
sets, and/or of nonexpendable personal prop-
erty, having a useful life of more than one
year and a net acquisition cost of more than
$5,000 per unit after allocation to FCS as pro-
jected for one year after purchase, is allow-
able when such procurement is specifically
approved by FCS. No such approval shall be
granted unless the State agency shall dem-
onstrate to FCS that such a cost is:

(a) Necessary and reasonable for proper
and efficient administration of the program,
and allocable thereto under the principles
provided herein; and

(b) That procurement of such item or items
has been or will be made in accordance with
the standards set out in § 277.14. In no case
shall such a cost become a program charge
against FCS prior to approval in writing by
FCS of the procurement and the cost. When
assets acquired with Food Stamp funds are
(i) sold, (ii) no longer available for use in a
federally sponsored program, or (iii) used for
purposes not authorized by FCS, FCS’s eq-
uity in the asset will be refunded in the same
proportion as Federal participation in its
cost. In case any assets are traded on new
items, only the net cost of the newly ac-
quired assets is allowable.

(4) Insurance.
(a) Cost of insurance to secure the State

agency against financial losses involved in
the acceptance, storage, and issuance of food
coupons and ATP cards is allowable with
FCS approval.

(b) Costs of other insurance in connection
with the general conduct of activities are al-
lowable subject to the following limitations:

(i) Types and extent and cost of coverage
will be in accordance with general State or
local government policy and sound business
practice.

(ii) Costs of insurance or contributions to
any reserve covering the risk of loss of, or
damage to, Federal Government property are
unallowable except to the extent that FCS
approves such cost.

(5) Management studies. The cost of man-
agement studies to improve the effectiveness
and efficiency of program management for

the Food Stamp Program is allowable. How-
ever, FCS must approve cost in excess of
$2,500 for studies performed by outside con-
sultants or agencies other than the State
agency.

(6) Preagreement costs. Costs incurred prior
to the effective date of approval of the
amended indirect cost proposal or the re-
vised Statewide cost allocation plan, wheth-
er or not they would have been allowable
thereunder if incurred after such date, are
allowable only when subsequently provided
for in the plan or approved indirect cost pro-
posal.

(7) Professional services. Cost of professional
services rendered by individuals or organiza-
tions not a part of the State agency is allow-
able. Prior authorization must be obtained
from FCS for cost exceeding a total of $2,500.

(8) Proposal costs. Costs of preparing indi-
rect cost proposals or amendments for allo-
cating, distributing, and implementing pro-
visions for payment of portions of the costs
of administering the Food Stamp Program
by the State agency are allowable.

(9) Cost incurred by agencies other than the
State. The cost of services provided by other
agencies (including municipal governments)
may only include allowable direct costs plus
a pro rata share of allowable supporting
costs and supervision directly required in
performing the service. Allowable supporting
costs are those services which may be cen-
tralized and includes such functions as pro-
curement, payroll, personnel services, main-
tenance and operation of space, data process-
ing, accounting, budgeting, auditing, mail
and messenger service and the like. Super-
vision costs will not include supervision of a
general nature such as that provided by the
head of a department and his staff assistants
not directly involved in the operation of the
program. In lieu of determining actual indi-
rect cost related to a particular service per-
formed by another agency, either of the fol-
lowing alternative methods may be used dur-
ing the fiscal year involved and is specifi-
cally provided for in the indirect cost pro-
posal:

(a) Standard indirect rate equal to ten per-
cent of direct labor cost in providing the
service (excluding overtime, shift or holiday
premiums, and fringe benefits) may be al-
lowed in lieu of actual allowable cost.

(b) A predetermined fixed rate for indirect
cost of the unit or activity providing service
may be negotiated.

C. Unallowable costs. The following costs
shall not be allowable:

(1) Costs of determining food stamp eligibility
incidental to the determination of AFDC eligi-
bility are not chargeable to FCS.

(2) Bad debts. Any losses arising from un-
collectable accounts or other claims, and re-
lated costs, are unallowable.
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(3) Contingencies. Contributions to a con-
tingency reserve or any similar provision for
unforeseen events are unallowable.

(4) Contributions and donations. Unallow-
able.

(5) Entertainment. Costs whose purpose is
for amusement, social activities, and inci-
dental costs relating thereto, such as meals,
beverages, lodgings, rentals, transportation,
and gratuities are unallowable.

(6) Fines and penalties. Costs resulting from
violations of or failure to comply with Fed-
eral, State and local laws and regulations
are unallowable.

(7) Governor’s expenses. The salaries and ex-
penses of the Office of the Governor of a
State or the chief executive of a political
subdivision are considered a cost of general
State or local government and are unallow-
able. However, for a federally-recognized In-
dian tribal government, only that portion of
the salaries and expenses of the office of the
chief executive that is a cost of general gov-
ernment is unallowable. The portion of sala-
ries and expenses directly attributable to
managing and operating programs is allow-
able.

(8) Indemnification. The cost of indemnify-
ing the State against liabilities to third par-
ties and other losses not compensated by in-
surance is unallowable.

(9) Interest and other financial costs. Interest
on borrowings, bond discounts, cost of fi-
nancing and refinancing operations, and
legal and professional fees paid in connection
therewith, are unallowable.

(10) Legislative expenses. Salaries and other
expenses of the State legislature or similar
local governmental bodies are unallowable.

(11) Losses. Losses which could have been
covered by permissible insurance are unal-
lowable.

(12) Underrecovery of cost under agreements.
Any excess of cost over Federal contribution
under one agreement is unallowable under
another agreement.

(13) The acquisition of land or buildings is
an unallowable cost.

[Amdt. 188, 45 FR 85702, Dec. 30, 1980, as
amended by Amdt. 207, 47 FR 52338, Nov. 19,
1982; Amdt. 298, 52 FR 36400, Sept. 29, 1987;
Amdt. 316, 54 FR 24531, June 7, 1989; Amdt.
319, 55 FR 4361, Feb. 7, 1990; Amdt. 342, 59 FR
2733, Jan. 19, 1994]

PART 278—PARTICIPATION OF RE-
TAIL FOOD STORES, WHOLESALE
FOOD CONCERNS AND INSURED
FINANCIAL INSTITUTIONS

Sec.
278.1 Approval of retail food stores and

wholesale food concerns.
278.2 Participation of retail food stores.

278.3 Participation of wholesale food con-
cerns.

278.4 Procedure for redeeming coupons.
278.5 Participation of insured financial in-

stitutions.
278.6 Disqualification of retail food stores

and wholesale food concerns, and imposi-
tion of civil money penalties in lieu of
disqualifications.

278.7 Determination and disposition of
claims—retail food stores and wholesale
food concerns.

278.8 Administrative review—retail food
stores and wholesale food concerns.

278.9 Implementation of amendments relat-
ing to the participation of retail food
stores, wholesale food concerns and in-
sured financial institutions.

278.10 [Reserved]

AUTHORITY: 7 U.S.C. 2011–2032.

EDITORIAL NOTE: OMB control numbers re-
lating to this part 278 are contained in § 271.8.

§ 278.1 Approval of retail food stores
and wholesale food concerns.

(a) Application. Any firm desiring to
participate in the program shall file an
application as prescribed by FCS. The
FCS officer in charge shall deny or ap-
prove authorization, or request more
information, within 30 days of receipt
of the application.

(b) Determination of authorization. An
applicant shall provide sufficient data
on the nature and scope of the firm’s
business for the FCS officer in charge
to determine whether the applicant’s
participation will further the purposes
of the program. In making this deter-
mination the FCS officer in charge
shall consider all of the following:

(1) The nature and extent of the food
business conducted by the applicant. (i)
Retail food stores which sell primarily
food for home preparation and con-
sumption and in which one or more
staple food items, as defined in § 271.2,
make up more than 50 percent of eligi-
ble food sales shall normally be consid-
ered to have food business of a nature
and extent which will further the pur-
poses of the program. These stores
shall include: Full-line grocery stores;
convenience stores; stores which sell
meat, poultry, or, fish; stands which
sell agricultural commodities; farmers
markets; milk routes; bread routes;
day-old bread stores; bakeries which
sell bread; and nonprofit cooperative
food-purchasing ventures which are
properly licensed to sell food in the
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