AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§276.5

specified in the advance notification.
FCS may also issue a formal warning
to a State agency without first issuing
an advance notification if a State
agency fails to comply with a correc-
tive action plan.

(i) Formal warnings shall include the
following information:

(A) Specific descriptions of the defi-
ciencies, explaining how the State
agency is out of compliance with Pro-
gram requirements;

(B) A Statement as to whether Fed-
eral funds will be suspended, disallowed
or both, if appropriate;

(C) The amount of Federal funds that
will be suspended and/or disallowed or
an estimate of the amount if actual
cost are unavailable; and

(D) A statement of FCS’ willingness
to assist State agencies is resolving the
deficiencies.

(ii) A State agency shall have 30 days
from receipt of a formal warning to
submit evidence that it is in compli-
ance or to submit a corrective action
proposal, including the date the State
agency will be in compliance.

(iii) When the deficiency cannot be
corrected within 30 days of receipt of a
formal warning but the State agency
submits an acceptable plan for correct-
ing the deficiency, FCS shall hold the
formal warning in abeyance pending
completion of the actions contained in
the plan within the time specified in
the plan.

(iv) FCS shall cancel a formal warn-
ing when the State agency submits evi-
dence that shows, to the satisfaction of
FCS, that the deficiency has been
eliminated.

(e) Suspension/disallowance of funds.
The Administrator of FCS shall notify
State agencies in writing by certified
mail or through personal service that
administrative funds are being sus-
pended or disallowed. Such action may
occur when any of the following situa-
tions arise:

(1) A State agency fails to respond to
the deficiencies cited in a formal warn-
ing within 30 days of receiving the
warning;

(2) The response by a State agency to
the deficiencies cited in a formal warn-
ing is unsatisfactory to FCS; or

(3) A State agency fails to meet the
commitments it made in its corrective
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action proposal and a formal warning
had been held in abeyance pending
completion of that corrective action.

(f) Appeals. After FCS has taken ac-
tion to disallow Federal funds the
State agency may request an appeal in
accordance with the procedures speci-
fied in §276.7.

[Amdt. 168, 45 FR 77263, Nov. 21, 1980, as
amended by Amdt. 266, 52 FR 3410, Feb. 4,
1987]

§276.5 Injunctive relief.

(a) General. If FCS determines that a
State agency has failed to comply with
the Food Stamp Act, the regulations
issued pursuant to the Act, or the FCS-
approved State Plan of Operations, the
Secretary may seek injunctive relief
against the State agency to require
compliance. The Secretary may re-
quest injunctive relief concurrently
with negligence billings and sanctions
against State agencies affecting ad-
ministrative funds.

(b) Requesting injunctive relief. Prior
to seeking injunctive relief to require
compliance, FCS shall notify the State
agency of the determination of non-
compliance and provide the State agen-
cy with a specific period of time to cor-
rect the deficiency. The Secretary
shall have the discretion to determine
the time periods State agencies will
have to correct deficiencies. If the
State agency does not correct the fail-
ure within the specified time period
and the Department decides to seek in-
junctive relief, the Secretary shall
refer the matter to the Attorney Gen-
eral with a request that injunctive re-
lief be sought to require compliance.

[Amdt. 168, 45 FR 77263, Nov. 21, 1980]

§276.6 Good cause.

(a) When a State agency has failed to
comply with provisions of the Act, the
regulations issued pursuant to the Act,
or the FCS-approved State Plan of Op-
eration, and, thus, is subject to the sus-
pension/disallowance and injunctive re-
lief provisions in §§276.4 and 276.5, FCS
may determine that the State had good
cause for the noncompliance. FCS shall
evaluate good cause in these situations
on a case-by-case basis, based on any
one of the following criteria:
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(1) Natural disasters or civil dis-
orders that adversely affect Program
operations;

(2) Strikes by State agency staff;

(3) Change in the Food Stamp Pro-
gram or other Federal or State pro-
grams that result in a substantial ad-
verse impact upon a State agency’s
management of the Program; and

(4) Any other circumstances in which
FCS determines good cause to exist.

(b) If FCS determines that food cause
existed for a State agency’s failure to
comply with required provisions and
standards, FCS shall not suspend or
disallow administrative funds nor seek
injunctive relief to compel compliance
with the provisions and standards.

[Amdt. 168, 45 FR 77263, Nov. 21, 1980]

§276.7 Administrative review process.

(a) General. (1) Whenever FCS asserts
a claim against a State agency, the
State agency may appeal the claim by
requesting an administrative review.
FCS claims that may be appealed are
billings resulting from financial losses
involved in the acceptance, storage,
and issuance of coupons (§276.2), bil-
lings based on charges of negligence or
fraud (8§276.3), and disallowances of
Federal funds for State agency failures
to comply with the Food Stamp Act,
regulations, or the FCS-approved State
Plan of Operations (§276.4).

(2) A State agency aggrieved by a
claim shall have the option of request-
ing a hearing to present its position in
addition to a review of the record and
any written submission presented by
the State agency. Unless cir-
cumstances warrant differently, hear-
ings of appeals of negligence claims
and disallowances of Federal funds
shall be before an Appeals Board and
hearings of appeals of other claims
shall be before a single hearing official.
In any case, the people reviewing the
claim shall be people who were not in-
volved in the decision to file the claim.

(b) Notice of claim. FCS shall provide
a notice by certified mail or personal
service when asserting claims against
State agencies.

(c) Filing an appeal. A State agency
aggrieved by claims asserted against it
may file written appeals with the Sec-
retary, U.S. Department of Agri-
culture, c/o the Executive Secretary,

§276.7

State Food Stamp Appeals Board, Food
and Consumer Service, USDA, Wash-
ington, DC 20250, requesting an oppor-
tunity to present information in sup-
port of its position. The State agency
shall attach a copy of the FCS claim to
its appeal. Appeals must be filed with
the Executive Secretary or postmarked
within 10 days of the date of delivery of
the notice of claim. If the State agency
does not appeal within the prescribed
10-day period, the FCS decision on the
claim shall be final. No extension shall
be granted in the time allowed for fil-
ing an appeal.

(d) Computation of time. In computing
any period of time prescribed or al-
lowed under these procedures, the day
of delivery of any notice of action, ac-
knowledgment, or reply shall not be in-
cluded. The last day of the period so
computed shall be included unless it is
a Saturday, Sunday or Federal or State
holiday. In that case, the period runs
until the end of the next day which is
not a Saturday, Sunday or Federal or
State holiday.

(e) Stay of administrative action. With
one exception, the filing of a timely ap-
peal and request for administrative re-
view shall automatically stay the ac-
tion of FCS to collect the claim as-
serted against the State agency until a
decision is reached on the acceptability
of the appeal, and in the case of an ac-
ceptable appeal, until a final deter-
mination has been issued. The excep-
tions to this provision are those claims
that are asserted against State agen-
cies due to State agency failure to
comply with an order to reduce, sus-
pend or cancel benefits in accordance
with §271.7. In situations where a State
agency does not reduce, suspend or
cancel benefits as directed and FCS
takes action to disallow administrative
funds or bill the State agency, the dis-
allowance and/or billing shall remain
in effect during the review process.
Should the Appeals Board uphold the
State agency, all disallowed funds and/
or funds collected as a result of the
billing shall be restored to the State
agency promptly.

(f) Acknowledging an appeal. Upon re-
ceipt of an appeal and request for ad-
ministrative review, the Executive
Secretary shall provide the State agen-
cy with a written acknowledgment of
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the appeal, including a statement of
whether or not the appeal is timely and
can be accepted. A copy of each ac-
knowledgment shall be provided to
FCS. The acknowledgment of a timely
and acceptable appeal and request for
administrative review shall also in-
clude a copy of Secretary’s Memoran-
dum No. 2003, Revised, ‘‘State Food
Stamp Appeals Board,” and the iden-
tity of the Appeals Board member(s)
designated by the Secretary to review
the claim.

(g) Submitting additional information.
(1) State agencies shall have 30 days
from their request for an appeal to sub-
mit five sets of the following informa-
tion to the Executive Secretary of the
Appeals Board:

(i) A clear, concise identification of
the issue or issues in dispute;

(if) The State agency’s position with
respect to the issue or issues in dis-
pute;

(iii) The pertinent facts and reasons
in support of the State agency’s posi-
tion with respect to the issue or issues
in dispute;

(iv) All pertinent documents, cor-
respondence and records which the
State agency believes are relevant and
helpful toward a more thorough under-
standing of the issue or issues in dis-
pute;

(v) The relief sought by the State
agency;

(vi) The identity of the person(s) pre-
senting the State agency’s position
when a hearing is involved; and

(vii) A list of prospective State agen-
cy witnesses when a hearing is in-
volved.

(2) At the request of the Executive
Secretary, FCS shall promptly submit
five complete sets of all documents,
correspondence and records compiled
by FCS in support of its claim.

(3) The Executive Secretary shall
provide each person hearing an appeal
and FCS with a complete set of the
State agency information when it is re-
ceived. The Executive Secretary shall
also provide each person hearing an ap-
peal and the State agency with a com-
plete set of the information supplied by
FCS when it is received.

(h) Scheduling and conducting hear-
ings. When a hearing is afforded, the
Appeals Board or hearing official has
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up to 60 days from receipt of the State
agency’s information, outlined in para-
graph (g) of this section, to schedule
and conduct the hearing. The Execu-
tive Secretary shall advise the State
agency of the time, date and location
of the hearing at least 10 days in ad-
vance of the hearing. The State agency
is solely responsible for ensuring the
attendance of all State agency wit-
nesses at the hearing.

(1) A hearing is an informal proceed-
ing designed to permit the State agen-
cy an opportunity to present its posi-
tion before a neutral third party. Be-
cause the final determination is sub-
ject to judicial review and trial de
novo, the Appeals Board and hearing of-
ficial shall not be bound by the rules of
civil procedure applicable in the court
or by the adjudicatory requirements of
the Administrative Procedures Act.

(2) The Appeals Board Chairman, his
designee or the hearing official is the
presiding officer at the hearing. The
presiding officer shall have full author-
ity to ensure a fair and impartial pro-
ceeding, avoid delays, maintain order
and decorum, receive evidence, exam-
ine witnesses, and otherwise regulate
the course of the hearing. The State
agency may represent itself at the
hearing or be represented by counsel.

(3) The Appeals Board or hearing offi-
cial shall receive into evidence the oral
testimony of State agency witnesses
and any documents which are relevant
and material. Neither the Department
nor FCS is required to present wit-
nesses at the hearing. However, the De-
partment and FCS shall make staff
available to provide any information or
clarification requested by the Appeals
Board or hearing official. Under no cir-
cumstances shall the Department or
FCS introduce new evidence at the
hearing. Departmental and FCS staff,
as well as State agency witnesses, shall
be subject to examination by the Ap-
peals Board or hearing official. Depart-
mental and FCS staff shall not be sub-
ject to cross-examination by State
agency representative or counsel. Like-
wise, State agency witnesses shall not
be subject to cross-examination by De-
partmental or FCS staff. Each side
shall be permitted to make a closing
statement to the Appeals Board or
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hearing official upon completion of the
taking of evidence and testimony.

(4) FCS and the State agency shall
have the opportunity to submit addi-
tional written information to the Ap-
peals Board or hearing official within
10 days after the close of the hearing.
No new factual material may be intro-
duced except as it directly relates to
evidence or testimony presented at the
hearing. Five complete sets of such in-
formation must be filed with the Exec-
utive Secretary or postmarked prior to
the expiration of the 10-day deadline
for it to be considered.

(5) An official verbatim transcript of
each hearing shall be kept on file in
the Office of the Executive Secretary
for public inspection. A copy shall be
furnished to FCS and the State agency.
Anyone wishing to purchase a copy
may make arrangements to do so with
the commercial reporting service in-
volved.

(i) Final determination. (1) When a
hearing is afforded, a final determina-
tion shall be made within 30 days of the
hearing, and the final determination
shall take effect 30 days after delivery
of the notice of this final decision to
the State agency. When a hearing is
not held, a final determination shall be
made within 30 days after receipt of the
State agency’s information. The final
determination shall take effect 30 days
after delivery of the notice of the final
decision to the State agency.

(2) The Appeals Board or hearing offi-
cial shall either uphold the claim, deny
the claim, or adjust the claim down-
ward in such amounts and for such rea-
sons as the Appeals Board or hearing
official shall determine and declare.
The final determination is not subject
to reconsideration.

(J) Judicial review. State agencies ag-
grieved by the final determination may
obtain judicial review and trial de novo
by filing a complaint against the
United States within 30 days after the
date of delivery of the final determina-
tion, requesting the court to set aside
the final determination. The final de-
termination shall remain in effect dur-
ing the period the judicial review or
any appeal therefrom is pending unless
the court temporarily stays such ad-
ministrative action after a showing
that irreparable injury will occur ab-
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sent a stay and that the State agency
is likely to prevail on the merits of the
case.

(k) Extension of time. (1) No extension
of time shall be permitted a State
agency in which to file an initial re-
quest for an administrative review. All
other requests from the State agency
or from FCS for the extension of any
deadline contained in §276.7 of these
regulations or imposed by the Appeals
Board or hearing official shall be
granted only for good cause shown and
only when received by the Executive
Secretary before the expiration of the
particular deadline involved. All re-
quests for an extension shall be in writ-
ing. Filing a request for an extension
stops the running of the prescribed pe-
riod of time. When a request for an ex-
tension is granted, the requester shall
be notified in writing of the amount of
additional time granted. When a re-
quest is denied for being untimely or
for cause, the requester shall be noti-
fied and the prescribed period of time
shall resume from the date of denial.

(2) The Appeals Board or hearing offi-
cial may grant itself such additional
time as it may reasonably require to
complete any of its assigned respon-
sibilities. If the Appeals Board or hear-
ing official does find it necessary to
grant itself an extension of time, the
Executive Secretary shall notify all
parties in writing.

[Amdt. 168, 45 FR 77263, Nov. 21, 1980, as
amended by Amdt. 274, 51 FR 18752, May 21,
1986; Amdt. 356, 59 FR 29714, June 9, 1994]
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