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nevertheless, fully regulated under
such other Federal order;

(4) A supply plant qualified pursuant
to paragraph (b) of this section that
also meets the pool plant requirements
of another Federal order and from
which greater qualifying transfers are
made during the month to plants regu-
lated under such other order than are
made to plants regulated under this
order, unless during the months of
March through August the transfers to
the other order plant are classified as
Class Il or Class Il milk and the opera-
tor of the supply plant elects to retain
automatic pooling under this part;

(5) A distributing plant from which
less than an average of 300 pounds of
Class | milk per day, except filled milk,
is disposed of in the marketing area
during the month; or

(6) Milk receiving and storage facili-
ties that are on the same premises as a
pool plant and are not approved by any
regulatory agency for the receiving,
processing or packaging of any fluid
milk product for Grade A disposition.

[46 FR 28612, May 28, 1981, as amended at 46
FR 62811, Dec. 29, 1981; 51 FR 12835, Apr. 16,
1986]

§1135.8 Nonpool plant.

Nonpool plant means any milk or
filled milk receiving, manufacturing,
or processing plant other than a pool
plant. The following categories of
nonpool plants are further defined as
follows:

(a) Other order plant means a plant
that is fully subject to the pricing and
pooling provisions of another order
issued pursuant to the Act.

(b) Producer-handler plant means a
plant operated by a producer-handler
as defined in any order (including this
part) issued pursuant to the Act.

(c) Partially regulated distributing
plant means a distributing plant that
does not qualify as a pool plant and is
not an other order plant, a producer-
handler plant, or an exempt distribut-
ing plant.

(d) Unregulated supply plant means a
supply plant that does not qualify as a
pool supply plant and is not an other
order plant, a producer-handler plant,
or an exempt distributing plant.

§1135.9

(e) Exempt distributing plant means a
distributing plant defined in
§1135.7(c)(5).

§1135.9 Handler.

Handler means:

(a) Any person in his capacity as the
operator of a pool plant;

(b) Any cooperative association with
respect to milk of a producer that is di-
verted pursuant to §1135.13 for the ac-
count of the cooperative association;

(c) Any cooperative association with
respect to milk that it receives for its
account from the farm of a producer
for delivery to a pool plant of another
handler in a tank truck owned and op-
erated by, or under the control of, such
cooperative association, unless both
the cooperative association and the op-
erator of the pool plant notify the mar-
ket administrator prior to the time
that such milk is delivered to the pool
plant that the plant operator will be
the handler for such milk on the basis
of weights determined from its meas-
urement at the farm and butterfat and
protein tests determined from farm
bulk tank samples;

(d) Any person, except a cooperative
association, with respect to milk that
it receives for its account from the
farm of a producer in a tank truck
owned and operated by, or under the
control of, such person and which is de-
livered during the month for the ac-
count of such person to the pool plant
of another handler or diverted pursu-
ant to §1135.13, subject to the following
conditions:

(1) Such person (who, if qualified pur-
suant to this paragraph, shall be
known as a ‘“‘proprietary bulk tank
handler’”) must operate a plant located
in the marketing area at which milk is
processed only into Class Il or Class Il
products; and

(2) Prior to operating as a handler
pursuant to this paragraph, such per-
son must submit to the market admin-
istrator a statement signed by the ap-
plicant and the operator of the pool
plant to which the milk will be deliv-
ered specifying that the applicant will
be the responsible handler for the milk;

(e) Any person in his capacity as the
operator of a partially regulated dis-
tributing plant;
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§1135.10

(f) Any person defined as a producer-
handler;

(9) Any person in his capacity as the
operator of another order plant de-
scribed in §1135.7(c) (2) and (3);

(h) Any person in his capacity as the
operator of an unregulated supply
plant; and

(i) Any person in his capacity as the
operator of an exempt distributing
plant.

[46 FR 28612, May 28, 1981, as amended at 59
FR 15324, Apr. 1, 1994]

§1135.10 Producer-handler.

Producer-handler means any person
who meets all of the following condi-
tions:

(a) Operates a dairy farm and a dis-
tributing plant at which Grade A milk
of his own production is processed and
packaged, and from which there is
route disposition in the marketing
area;

(b) Receives no milk or fluid milk
products from any source other than
pool plants, other order plants, and
bulk tank handlers described in §1135.9
(b) and (d);

(c) Such receipts do not exceed the
lesser of 5 percent of his Class | utiliza-
tion during the month or 5,000 pounds;

(d) Does not reconstitute or convert
milk products into fluid milk products
except to increase by the addition of
nonfat dry milk the nonfat milk solids
content of its own farm production or
of fluid milk products received from
other sources; and

(e) Provides proof satisfactory to the
market administrator that the care
and management of the dairy animals
and other resources necessary for his
own farm production and the operation
of the processing and packaging busi-
ness are the personal enterprise and
risk of such person.

§1135.11 [Reserved]

§1135.12 Producer.

(a) Except as provided in paragraph
(b) of this section, producer means any
person who produces milk approved by
a duly constituted regulatory agency
for disposition as Grade A milk and
whose milk is:

(1) Received at a pool plant directly
from such person;
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(2) Received by a handler described in
§1135.9 (b), (c) or (d); or

(3) Diverted from a pool plant in ac-
cordance with §1135.13.

(b) ““Producer’” shall not include:

(1) A producer-handler as defined in
any order (including this part) issued
pursuant to the Act;

(2) Any person who produces milk
that is diverted to a pool plant from an
other order plant if the other order des-
ignates such person as a producer
under that order and such milk is allo-
cated to Class Il or Class Il utilization
pursuant to §1135.44(a)(8)(iii) and the
corresponding step of §1135.44(b); or

(3) Any person who produces milk
that is reported as diverted to an other
order plant if any portion of such per-
son’s milk so moved is assigned to
Class | under the provisions of such
other order or the other order des-
ignates such person as a producer
under such order.

§1135.13 Producer milk.

Producer milk means the skim milk
and butterfat in milk of a producer
that is:

(a) Received at a pool plant directly
from such producer by the operator of
the plant;

(b) Received at a pool plant from a
handler described in §1135.9(c);

(c) Received by a handler described in
§1135.9(c) in excess of the quantity de-
livered to pool plants;

(d) Received by a handler described
in §1135.9(d) that is not diverted pursu-
ant to paragraph (f) of this section;

(e) Diverted from a pool plant for the
account of the handler operating such
plant to another pool plant; or

(f) Diverted from a pool plant to a
nonpool plant by a pool plant operator
or a handler described in §1135.9 (b) or
(d), subject to the following conditions:

(1) Milk of a dairy farmer who was
not a “‘producer’ in the preceding two
months shall not be eligible for diver-
sion until one day’s production of milk
is physically received at a pool plant;

(2) During each of a dairy farmer’s
first three months as a ‘‘producer”
under this order, and after any period
of two months or longer that a dairy
farmer is not a “‘producer’ under this
order, milk of the dairy farmer shall
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