
412

8 CFR Ch. I (1–1–98 Edition)§ 240.38

§ 240.38 Fingerprinting of excluded
aliens.

Every alien 14 years of age or older
who is excluded from admission to the
United States by an immigration judge
shall be fingerprinted, unless during
the preceding year he or she has been
fingerprinted at an American consular
office.

§ 240.39 [Reserved]

Subpart E—Proceedings to Deter-
mine Deportability of Aliens in
the United States: Hearing and
Appeal (for proceedings
commenced prior to April 1,
1997)

§ 240.40 Proceedings commenced prior
to April 1, 1997.

Subpart E of 8 CFR part 240 applies
only to deportation proceedings com-
menced prior to April 1, 1997. A depor-
tation proceeding is commenced by the
filing of Form I–221 (Order to Show
Cause) with the Immigration Court,
and an alien is considered to be in de-
portation proceedings only upon such
filing, except in the case of an alien ad-
mitted to the United States under the
provisions of section 217 of the Act. All
references to the Act contained in this
subpart pertain to the Act as in effect
prior to April 1, 1997.

§ 240.41 Immigration judges.
(a) Authority. In any proceeding con-

ducted under this part the immigration
judge shall have the authority to deter-
mine deportability and to make deci-
sions, including orders of deportation,
as provided by section 242(b) and 242B
of the Act; to reinstate orders of depor-
tation as provided by section 242(f) of
the Act; to determine applications
under sections 208, 212(k),
241(a)(1)(E)(iii), 241(a)(1)(H), 244, 245 and
249 of the Act; to determine the coun-
try to which an alien’s deportation will
be directed in accordance with section
243(a) of the Act; to order temporary
withholding of deportation pursuant to
section 243(h) of the Act; and to take
any other action consistent with appli-
cable law and regulations as may be
appropriate. An immigration judge
may certify his or her decision in any

case to the Board of Immigration Ap-
peals when it involves an unusually
complex or novel question of law or
fact. Nothing contained in this part
shall be construed to diminish the au-
thority conferred on immigration
judges under section 103 of the Act.

(b) Withdrawal and substitution of im-
migration judges. The immigration
judge assigned to conduct the hearing
shall at any time withdraw if he or she
deems himself or herself disqualified. If
an immigration judge becomes unavail-
able to complete his or her duties with-
in a reasonable time, or if at any time
the respondent consents to a substi-
tution, another immigration judge may
be assigned to complete the case. The
new immigration judge shall familiar-
ize himself or herself with the record in
the case and shall state for the record
that he or she has done so.

§ 240.42 Representation by counsel.

The respondent may be represented
at the hearing by an attorney or other
representative qualified under 8 CFR
part 292.

§ 240.43 Incompetent respondents.

When it is impracticable for the re-
spondent to be present at the hearing
because of mental incompetency, the
guardian, near relative, or friend who
was served with a copy of the order to
show cause shall be permitted to ap-
pear on behalf of the respondent. If
such a person cannot reasonably be
found or fails or refuses to appear, the
custodian of the respondent shall be re-
quested to appear on behalf of the re-
spondent.

§ 240.44 Interpreter.

Any person acting as interpreter in a
hearing before an immigration judge
under this part shall be sworn to inter-
pret and translate accurately, unless
the interpreter is an employee of the
United States Government, in which
event no such oath shall be required.

§ 240.45 Postponement and adjourn-
ment of hearing.

After the commencement of the hear-
ing, the immigration judge may grant
a reasonable adjournment either at his
or her own instance or, for good cause
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