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§ 240.8 Burdens of proof in removal
proceedings.

(a) Deportable aliens. A respondent
charged with deportability shall be
found to be removable if the Service
proves by clear and convincing evi-
dence that the respondent is deportable
as charged.

(b) Arriving aliens. In proceedings
commenced upon a respondent’s arrival
in the Untied States or after the rev-
ocation or expiration of parole, the re-
spondent must prove that he or she is
clearly and beyond a doubt entitled to
be admitted to the United States and is
not inadmissible as charged.

(c) Aliens present in the United States
without being admitted or paroled. In the
case of a respondent charged as being
in the United States without being ad-
mitted or paroled, the Service must
first establish the alienage of the re-
spondent. Once alienage has been es-
tablished, unless the respondent dem-
onstrates by clear and convincing evi-
dence that he or she is lawfully in the
United States pursuant to a prior ad-
mission, the respondent must prove
that he or she is clearly and beyond a
doubt entitled to be admitted to the
United States and is not inadmissible
as charged.

(d) Relief from removal. The respond-
ent shall have the burden of establish-
ing that he or she is eligible for any re-
quested benefit or privilege and that it
should be granted in the exercise of dis-
cretion. If the evidence indicates that
one or more of the grounds for manda-
tory denial of the application for relief
may apply, the alien shall have the
burden of proving by a preponderance
of the evidence that such grounds do
not apply.

§ 240.9 Contents of record.
The hearing before the immigration

judge, including the testimony, exhib-
its, applications, proffers, and requests,
the immigration judge’s decision, and
all written orders, motions, appeals,
briefs, and other papers filed in the
proceedings shall constitute the record
in the case. The hearing shall be re-
corded verbatim except for statements
made off the record with the permis-
sion of the immigration judge. In his or
her discretion, the immigration judge
may exclude from the record any argu-

ments made in connection with mo-
tions, applications, requests, or objec-
tions, but in such event the person af-
fected may submit a brief.

§ 240.10 Hearing.
(a) Opening. In a removal proceeding,

the immigration judge shall:
(1) Advise the respondent of his or

her right to representation, at no ex-
pense to the government, by counsel of
his or her own choice authorized to
practice in the proceedings and require
the respondent to state then and there
whether he or she desires representa-
tion;

(2) Advise the respondent of the
availability of free legal services pro-
vided by organizations and attorneys
qualified under 8 CFR part 3 and orga-
nizations recognized pursuant to § 292.2
of this chapter, located in the district
where the removal hearing is being
held;

(3) Ascertain that the respondent has
received a list of such programs, and a
copy of appeal rights;

(4) Advise the respondent that he or
she will have a reasonable opportunity
to examine and object to the evidence
against him or her, to present evidence
in his or her own behalf and to cross-
examine witnesses presented by the
government (but the respondent shall
not be entitled to examine such na-
tional security information as the gov-
ernment may proffer in opposition to
the respondent’s admission to the
United States or to an application by
the respondent for discretionary re-
lief);

(5) Place the respondent under oath;
(6) Read the factual allegations and

the charges in the notice to appear to
the respondent and explain them in
non-technical language; and

(7) Enter the notice to appear as an
exhibit in the Record of Proceeding.

(b) Public access to hearings. Removal
hearings shall be open to the public,
except that the immigration judge
may, in his or her discretion, close pro-
ceedings as provided in § 3.27 of this
chapter.

(c) Pleading by respondent. The immi-
gration judge shall require the respond-
ent to plead to the notice to appear by
stating whether he or she admits or de-
nies the factual allegations and his or
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