
539

Immigration and Naturalization Service, Justice § 274a.6

274A(b) of the Act if the individual is
hired within three years of the date of
the initial execution of the Form I–9
and the employer updates the Form I–
9 to reflect the date of rehire; or

(ii) If upon inspection of the Form I–
9, the employer determines that the in-
dividual’s employment authorization
has expired, the employer must rever-
ify on the Form I–9 in accordance with
paragraph (b)(1)(vii); otherwise the in-
dividual may no longer be employed.

(2) For purposes of retention of the
Form I–9 by an employer for a pre-
viously employed individual hired pur-
suant to paragraph (c)(1) of this sec-
tion, the employer shall retain the
Form I–9 for a period of three years
commencing from the date of the ini-
tial execution of the Form I–9 or one
year after the individual’s employment
is terminated, whichever is later.

(d) Employment verification require-
ments in the case of recruiting or referring
for a fee an individual who was pre-
viously recruited or referred. (1) When a
recruiter or referrer for a fee refers an
individual for whom that recruiter or
referrer for a fee has previously com-
pleted a Form I–9 and complied with
the verification requirements set forth
in paragraph (b) of this section with re-
gard to the individual, the recruiter or
referrer may (in lieu of completing a
new Form I–9) inspect the previously
completed Form I–9 and:

(i) If upon inspection of the Form I–
9, the recruiter or referrer for a fee de-
termines that the Form I–9 relates to
the individual and that the individual
is still eligible to work, that previously
executed Form I–9 is sufficient for pur-
poses of section 274A(b) of the Act if
the individual is referred within three
years of the date of the initial execu-
tion of the Form I–9 and the recruiter
or referrer for a fee updates the Form
I–9 to reflect the date of rehire; or

(ii) If upon inspection of the Form I–
9, the recruiter or referrer determines
that the individual’s employment au-
thorization has expired, the recruiter
or referrer for a fee must reverify on
the Form I–9 in accordance with para-
graph (b)(1)(vii) of this section; other-
wise the individual may no longer be
recruited or referred.

(2) For purposes of retention of the
Form I–9 by a recruiter or referrer for

a previously recruited or referred indi-
vidual pursuant to paragraph (d)(1) of
this section, the recruiter or referrer
shall retain the Form I–9 for a period of
three years from the date of the rehire.

[52 FR 16221, May 1, 1987, as amended at 53
FR 8612, Mar. 16, 1988; 55 FR 25932, June 25,
1990; 56 FR 41784–41786, Aug. 23, 1991; 58 FR
48780, Sept. 20, 1993; 61 FR 46537, Sept. 4, 1996;
61 FR 52236, Oct. 7, 1996; 62 FR 51005, Sept. 30,
1997]

§ 274a.3 Continuing employment of un-
authorized aliens.

An employer who continues the em-
ployment of an employee hired after
November 6, 1986, knowing that the em-
ployee is or has become an unauthor-
ized alien with respect to that employ-
ment, is in violation of section
274A(a)(2) of the Act.

[52 FR 16221, May 1, 1987, as amended at 53
FR 8613, Mar. 16, 1988]

§ 274a.4 Good faith defense.
An employer or a recruiter or refer-

rer for a fee for employment who shows
good faith compliance with the em-
ployment verification requirements of
§ 274a.2(b) of this part shall have estab-
lished a rebuttable affirmative defense
that the person or entity has not vio-
lated section 274A(a)(1)(A) of the Act
with respect to such hiring, recruiting,
or referral.

§ 274a.5 Use of labor through contract.
Any person or entity who uses a con-

tract, subcontract, or exchange entered
into, renegotiated, or extended after
November 6, 1986, to obtain the labor or
services of an alien in the United
States knowing that the alien is an un-
authorized alien with respect to per-
forming such labor or services, shall be
considered to have hired the alien for
employment in the United States in
violation of section 274A(a)(1)(A) of the
Act.

[55 FR 25934, June 25, 1990]

§ 274a.6 State employment agencies.
(a) General. Pursuant to sections

274A(a)(5) and 274A(b) of the Act, a
state employment agency as defined in
§ 274a.1 of this part may, but is not re-
quired to, verify identity and employ-
ment eligibility of individuals referred
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