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introduction of evidence in an adju-
dicatory hearing; and

(2) The decision of the Commission is
likely to depend in whole or in part on
the resolution of that dispute.

(c) In making a determination under
paragraph (b) of this section, the pre-
siding officer shall not consider:

(1) Any issue relating to the design,
construction, or operation of any civil-
ian nuclear power reactor already li-
censed to operate at the site, or any ci-
vilian nuclear power reactor for which
a construction permit has been granted
at the site, unless the presiding officer
determines that any such issue sub-
stantially affects the design, construc-
tion, or operation of the facility or ac-
tivity for which a license application,
authorization, or amendment to ex-
pand the spent nuclear fuel storage ca-
pacity is being considered; or

(2) Any siting or design issue fully
considered and decided by the Commis-
sion in connection with the issuance of
a construction permit or operating li-
cense for a civilian nuclear power reac-
tor at that site, unless (i) such issue re-
sults from any revision of siting or de-
sign criteria by the Commission fol-
lowing such decision; and (ii) the pre-
siding officer determines that such
issue substantially affects the design,
construction, or operation of the facil-
ity or activity for which a license ap-
plication, authorization, or amendment
to expand the spent nuclear fuel stor-
age capacity is being considered.

(d) The provisions of paragraph (c) of
this section shall apply only with re-
spect to licenses, authorizations, or
amendments to licenses or authoriza-
tions applied for under the Atomic En-
ergy Act of 1954, as amended, before
December 31, 2005.

(e) Unless the presiding officer dis-
poses of all issues and dismisses the
proceeding, appeals from the presiding
officer’s order disposing of issues and
designating one or more issues for reso-
lution in an adjudicatory hearing are
interlocutory and must await the end
of the proceeding.

[50 FR 41671, Oct. 15, 1985; 50 FR 45398, Oct. 31,
1985]

§ 2.1117 Applicability of other sections.
In proceedings subject to this sub-

part, the provisions of subparts A and

G of 10 CFR part 2 are also applicable,
except where inconsistent with the pro-
visions of this subpart.

Subpart L—Informal Hearing Pro-
cedures for Adjudications in
Materials and Operator Li-
censing Proceedings

SOURCE: 54 FR 8276, Feb. 28, 1989, unless
otherwise noted.

§ 2.1201 Scope of subpart.
(a) The general rules of this subpart

govern procedure in any adjudication
initiated by a request for a hearing in
a proceeding for—

(1) The grant, renewal or licensee-ini-
tiated amendment of a materials li-
cense subject to parts 30, 32 through 35,
39, 40, or 70 of this chapter, with the ex-
ception of a license amendment related
to an application to transfer a license;
or

(2) The grant, renewal, or licensee-
initiated amendment of an operator or
senior operator license subject to part
55 of this chapter.

(3) The amendment of a part 50 li-
cense following permanent removal of
fuel from the part 50 facility to an au-
thorized facility for licensees that have
previously made declarations related
to permanent cessation of operations
and permanent removal of fuel from
the reactor in accordance with
§ 50.82(a)(1). Subpart L hearings for the
license termination plan amendment,
if conducted, must be completed before
license termination.

(b) Any adjudication regarding, (1) a
materials license subject to parts 30, 32
through 35, 39, 40, or 70, or an operator
or senior operator license subject to
part 55 that is initiated by a notice of
hearing issued under § 2.104, or (2) a no-
tice of proposed action under § 2.105, or
a request for hearing under subpart B
of 10 CFR part 2 on an order or a civil
penalty, is to be conducted in accord-
ance with the procedures set forth in
subpart G of 10 CFR part 2.

[57 FR 4153, Feb. 4, 1992, as amended at 61 FR
39297, July 29, 1996; 63 FR 66730, Dec. 3, 1998]

§ 2.1203 Docket; filing; service.
(a) The Secretary shall maintain a

docket for each adjudication subject to

VerDate 23<MAR>99 08:56 Mar 26, 1999 Jkt 183028 PO 00000 Frm 00110 Fmt 8010 Sfmt 8010 Y:\SGML\183028T.XXX pfrm02 PsN: 183028T



115

Nuclear Regulatory Commission § 2.1205

this subpart, commencing with the fil-
ing of a request for a hearing. All pa-
pers, including any request for a hear-
ing, petition for leave to intervene,
correspondence, exhibits, decisions,
and orders, submitted or issued in the
proceeding; the hearing file compiled
in accordance with § 2.1231; and the
transcripts of any oral presentations or
oral questioning made in accordance
with § 2.1235 or in connection with any
appeal under this subpart must be filed
with the Office of the Secretary and
must be included in the docket. The
public availability of official records
relating to the proceeding is governed
by § 2.790.

(b) Documents are filed with the Of-
fice of the Secretary in adjudications
subject to this subpart either—

(1)(i) By delivery to the Rulemakings
and Adjudications Staff of the Office of
the Secretary at One White Flint
North, 11555 Rockville Pike, Rockville,
MD 20852; or

(ii) By mail, telegram or facsimile
addressed to the Secretary, U.S. Nu-
clear Regulatory Commission, Wash-
ington, DC 20555–0001, Attention:
Rulemakings and Adjudications Staff.

(2) Filing by mail, telegram or fac-
simile is complete as of the time of de-
posit in the mail, with the telegraph
company, or upon facsimile trans-
mission. Filing by other means is com-
plete as of the time of delivery to the
Rulemakings and Adjudications Staff
of the Office of the Secretary.

(c) Each document submitted for fil-
ing in an adjudication subject to this
part, other than an exhibit, must be
legibly typed, must bear the docket
number and the title of the proceeding,
and, if it is the first document filed by
that participant, must designate the
name and address of a person upon
whom service can be made. The docu-
ment also must be signed in accordance
with § 2.708(c). A document, other than
correspondence, must be filed in an
original and two conforming copies.
Documents filed by telegram are gov-
erned by § 2.708(f). A document that
fails to conform to these requirements
may be refused acceptance for filing
and may be returned with an indica-
tion of the reason for nonacceptance.
Any document tendered but not accept-

ed for filing may not be entered in the
docket.

(d) Computation of time and exten-
sion and reduction of time limits is
done in accordance with §§ 2.710–2.711.

(e) A request for a hearing or petition
for leave to intervene must be served in
accordance with § 2.712 and § 2.1205(f)
and (R). All other documents issued by
the presiding officer or the Commission
or offered for filing are served in ac-
cordance with § 2.712.

[54 FR 8276, Feb. 28, 1989, as amended at 61
FR 39297, July 29, 1996; 62 FR 27495, May 20,
1997]

§ 2.1205 Request for a hearing; petition
for leave to intervene.

(a) Any person whose interest may be
affected by a proceeding for the grant,
renewal, or licensee-initiated amend-
ment of a license subject to this sub-
part may file a request for a hearing.

(b) An applicant for a license, a li-
cense amendment, or a license renewal
who is issued a notice of proposed de-
nial or a notice of denial and who de-
sires a hearing shall file the request for
the hearing within the time specified
in § 2.103 in all cases. An applicant may
include in the request for hearing a re-
quest that the presiding officer rec-
ommend to the Commission that proce-
dures other than those authorized
under this subpart be used in the pro-
ceeding, provided that the applicant
identifies the special factual cir-
cumstances or issues which support the
use of other procedures.

(c) For amendments of part 50 li-
censes under § 2.1201(a)(3), a notice of
receipt of the application, with ref-
erence to the opportunity for a hearing
under the procedures set forth in this
subpart, must be published in the FED-
ERAL REGISTER at least 30 days prior to
issuance of the requested amendment
by the Commission.

(d) A person, other than an applicant,
shall file a request for a hearing with-
in—

(1) Thirty days of the agency’s publi-
cation in the FEDERAL REGISTER of a
notice referring or relating to an appli-
cation or the licensing action re-
quested by an application, which must
include a reference to the opportunity
for a hearing under the procedures set
forth in this subpart. With respect to
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an amendment described in
§ 2.1201(a)(3), other than the one to ter-
minate the license, the Commission,
prior to issuance of the requested
amendment, will follow the procedures
in § 50.91 and § 50.92(c) to the extent nec-
essary to make a determination on
whether the amendment involves a sig-
nificant hazards consideration. If the
Commission finds there are significant
hazards considerations involved in the
requested amendment, the amendment
will not be issued until any hearings
under this paragraph are completed.

(2) If a FEDERAL REGISTER notice is
not published in accordance with para-
graph (d)(1), the earliest of—

(i) Thirty days after the requester re-
ceives actual notice of a pending appli-
cation, or

(ii) Thirty days after the requester
receives actual notice of an agency ac-
tion granting an application in whole
or in part, or

(iii) One hundred and eighty days
after agency action granting an appli-
cation in whole or in part.

(e) The request for a hearing filed by
a person other than an applicant must
describe in detail—

(1) The interest of the requestor in
the proceeding;

(2) How the interests may be affected
by the results of the proceeding, in-
cluding the reasons why the requestor
should be permitted a hearing, with
particular reference to the factors set
out in paragraph (h) of this section;

(3) The requestor’s areas of concern
about the licensing activity that is the
subject matter of the proceeding; and

(4) The circumstances establishing
that the request for a hearing is timely
in accordance with paragraph (d) of
this section.

(f) Each request for a hearing must
be served, by delivering it personally or
by mail to—

(1) The applicant (unless the re-
questor is the applicant); and

(2) The NRC staff, by delivery to the
Executive Director for Operations, One
White Flint North, 11555 Rockville
Pike, Rockville, MD 20852, or by mail
addressed to the Executive Director for
Operations, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.

(g) Within ten (10) days of service of
a request for a hearing filed under

paragraph (c) of this section, the appli-
cant may file an answer. The NRC
staff, if it chooses or is ordered to par-
ticipate as a party in accordance with
§ 2.1213, may file an answer to a request
for a hearing within ten (10) days of the
designation of the presiding officer.

(h) In ruling on a request for a hear-
ing filed under paragraph (d) of this
section, the presiding officer shall de-
termine that the specified areas of con-
cern are germane to the subject matter
of the proceeding and that the petition
is timely. The presiding officer also
shall determine that the requestor
meets the judicial standards for stand-
ing and shall consider, among other
factors—

(1) The nature of the requestor’s
right under the Act to be made a party
to the proceeding;

(2) The nature and extent of the re-
questor’s property, financial, or other
interest in the proceeding; and

(3) The possible effect of any order
that may be entered in the proceeding
upon the requestor’s interest.

(i) If a hearing request filed under
paragraph (b) of this section is granted,
the applicant and the NRC staff shall
be parties to the proceeding. If a hear-
ing request filed under paragraph (c) or
(d) of this section is granted, the re-
questor shall be a party to the pro-
ceeding along with the applicant and
the NRC staff, if the NRC staff chooses
or is ordered to participate as a party
in accordance with § 2.1213.

(j) If a request for hearing is granted
and a notice of the kind described in
paragraph (d)(1) previously has not
been published in the FEDERAL REG-
ISTER, a notice of hearing must be pub-
lished in the FEDERAL REGISTER stat-
ing—

(1) The time, place, and nature of the
hearing;

(2) The authority under which the
hearing is to be held;

(3) The matters of fact and law to be
considered;

(4) The time within which any other
person whose interest may be affected
by the proceeding may petition for
leave to intervene, as specified in para-
graph (j) of this section; and

(5) The time within which a request
to participate under § 2.1211(b) must be
filed.
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(k) Any petition for leave to inter-
vene must be filed within 30 days of the
date of publication of the notice of
hearing. The petition must set forth
the information required under para-
graph (e) of this section.

(1) A petition for leave to intervene
must be served upon the applicant. The
petition also must be served upon the
NRC staff—

(i) By delivery to the Executive Di-
rector for Operations, One White Flint
North, 11555 Rockville Pike, Rockville,
MD 20852; or

(ii) By mail addressed to the Execu-
tive Director for Operations, U.S. Nu-
clear Regulatory Commission, Wash-
ington, DC 20555.

(2) Within ten (10) days of service of
a petition for leave to intervene, the
applicant and the NRC staff, if the staff
chooses or is ordered to participate as
a party in accordance with § 2.1213, may
file an answer.

(3) Thereafter, the petition for leave
to intervene must be ruled upon by the
presiding officer, taking into account
the matters set forth in paragraph (h)
of this section.

(4) If the petition is granted, the peti-
tioner becomes a party to the pro-
ceeding.

(l)(1) A request for a hearing or a pe-
tition for leave to intervene found by
the presiding officer to be untimely
under paragraph (d) or (k) of this sec-
tion will be entertained only upon de-
termination by the Commission or the
presiding officer that the requestor or
petitioner has established that—

(i) The delay in filing the request for
a hearing or the petition for leave to
intervene was excusable; and

(ii) The grant of the request for a
hearing or the petition for leave to in-
tervene will not result in undue preju-
dice or undue injury to any other par-
ticipant in the proceeding, including
the applicant and the NRC staff, if the
staff chooses or is ordered to partici-
pate as a party in accordance with
§ 2.1213.

(2) If the request for a hearing on the
petition for leave to intervene is found
to be untimely and the requestor or pe-
titioner fails to establish that it other-
wise should be entertained on the para-
graph (l)(1) of this section, the request
or petition will be treated as a petition

under § 2.206 and referred for appro-
priate disposition.

(m) The filing or granting of a re-
quest for a hearing or petition for leave
to intervene need not delay NRC staff
action regarding an application for a
licensing action covered by this sub-
part.

(n) An order granting a request for a
hearing or a petition for leave to inter-
vene may condition or limit participa-
tion in the interest of avoiding repet-
itive factual presentations and argu-
ment.

(o) If the presiding officer denies a re-
quest for a hearing or a petition for
leave to intervene in its entirety, the
action is appealable within ten (10)
days of service of the order on the
question whether the request for a
hearing or the petition for leave to in-
tervene should have been granted in
whole or in part. If a request for a
hearing or a petition for leave to inter-
vene is granted, parties other than the
requestor or petitioner may appeal
that action within ten (10) days of serv-
ice of the order on the question wheth-
er the request for a hearing or the peti-
tion for leave to intervene should have
been denied in its entirety. An appeal
may be taken by filing and serving
upon all parties a statement that suc-
cinctly sets out, with supporting argu-
ment, the errors alleged. The appeal
may be supported or opposed by any
party by filing a counter-statement
within fifteen (15) days of the service of
the appeal brief.

[54 FR 8276, Feb. 28, 1989, as amended at 55
FR 36806, Sept. 7, 1990; 59 FR 29189, June 6,
1994; 61 FR 39297, July 29, 1996; 63 FR 66730,
Dec. 3, 1998]

§ 2.1207 Designation of presiding offi-
cer.

(a) Unless otherwise ordered by the
Commission or as provided in para-
graph (b) of this section, within ten (10)
days of receiving from the Office of the
Secretary a request for a hearing relat-
ing to a licensing proceeding covered
by this subpart, the Chairman of the
Atomic Safety and Licensing Board
Panel shall issue an order designating
a single member of the panel to rule on
the request for a hearing and, if nec-
essary, to serve as the presiding officer
to conduct the hearing.
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(b) For any request for hearing relat-
ing to an application under 10 CFR part
70 to receive and store unirradiated
fuel at the site of a production or utili-
zation facility that also is the subject
of a proceeding under subpart G of this
part for the issuance of an operating li-
cense, within ten (10) days of receiving
from the Office of the Secretary a re-
quest for a hearing the Chairman of the
Atomic Safety and Licensing Board
Panel shall issue an order designating
a Licensing Board conducting the oper-
ating license proceeding to rule on the
request for a hearing and, if necessary,
to conduct the hearing in accordance
with this subpart. Upon certification to
the Commission by the Licensing
Board designated to conduct the hear-
ing that the matters presented for ad-
judication by the parties with respect
to the part 70 application are substan-
tially the same as those being heard in
the pending proceeding under 10 CFR
part 50, the Licensing Board may con-
duct the hearing in accordance with
the procedures in subpart G.

§ 2.1209 Power of presiding officer.

A presiding officer has the duty to
conduct a fair and impartial hearing
according to law, to take appropriate
action to avoid delay, and to maintain
order. The presiding officer has all
powers necessary to those ends, includ-
ing the power to—

(a) Regulate the course of the hear-
ing and the conduct of the partici-
pants;

(b) Dispose of procedural requests or
similar matters;

(c) Hold conferences before or during
the hearing for settlement, simplifica-
tion of the issues, or any other proper
purpose;

(d) Certify questions to the Commis-
sion for determination, either in the
presiding officer’s discretion or on di-
rection of the Commission;

(e) Reopen a closed record for the re-
ception of further information at any
time prior to initial decision in accord-
ance with § 2.734;

(f) Administer oaths and affirma-
tions;

(g) Issue initial decisions;
(h) Issue subpoenas requiring the at-

tendance and testimony of witnesses at

the hearing or the production of docu-
ments for the hearing;

(i) Receive written or oral evidence
and take official notice of any fact in
accordance with § 2.743(i);

(j) Appoint special assistants from
the Atomic Safety and Licensing Board
Panel in accordance with § 2.722;

(k) Recommend to the Commission
that procedures other than those au-
thorized under this subpart be used in a
particular proceeding; and

(l) Take any other action consistent
with the Act and this chapter.

[54 FR 8276, Feb. 28, 1989, as amended at 56
FR 29411, June 27, 1991]

§ 2.1211 Participation by a person not
a party.

(a) The presiding officer may permit
a person who is not a party to make a
limited appearance in order to state his
or her views on the issues. Limited ap-
pearances may be in writing or oral, at
the discretion of the presiding officer,
and are governed by rules adopted by
the presiding officer. A limited appear-
ance statement is not to be considered
part of the decisional record under
§ 2.1251(c).

(b) Within 30 days of an order grant-
ing a request for a hearing made under
§ 2.1205 (b)–(d) or, in instances when it
is published, within 30 days of notice of
hearing issued under § 2.1205(j), the rep-
resentative of the interested State,
county, municipality, or an agency
thereof, may request an opportunity to
participate in a proceeding under this
subpart. The request for an oppor-
tunity to participate must state with
reasonable specificity the requestor’s
areas of concern about the licensing ac-
tivity that is the subject matter of the
proceeding. Upon receipt of a request
that is filed in accordance with these
time limits and that specifies the re-
questor’s areas of concern, the pre-
siding officer shall afford the rep-
resentative a reasonable opportunity
to make written and oral presentations
in accordance with §§ 2.1233 and 2.1235,
without requiring the representative to
take a position with respect to the
issues. Participants under this sub-
section may notice an appeal of an ini-
tial decision in accordance with § 2.1253
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with respect to any issue on which they
participate.

[54 FR 8276, Feb. 28, 1989, as amended at 61
FR 39298, July 29, 1996]

§ 2.1213 Role of the NRC staff.
If a hearing request is filed under

§ 2.1205(b), the NRC staff shall be a
party to the proceeding. If a hearing
request is filed under § 2.1205 (c) or (d),
within 10 days of the designation of a
presiding officer pursuant to § 2.1207,
the NRC staff shall notify the presiding
officer whether or not the staff desires
to participate as a party to the adju-
dication. In addition, upon a deter-
mination by the presiding officer that
the resolution of any issue in the pro-
ceeding would be aided materially by
the staff’s participation in the pro-
ceeding as a party, the presiding officer
may order or permit the NRC staff to
participate as a party with respect to
that particular issue.

[61 FR 39298, July 29, 1996]

§ 2.1215 Appearance and practice.
(a) An individual may appear in an

adjudication under this subpart on his
or her own behalf or by an attorney-at-
law. Representation by an attorney-at-
law is not necessary in order for an or-
ganization or a § 2.1211(b) participant to
appear in an adjudication conducted
under this subpart. If the representa-
tive of an organization is not an attor-
ney-at-law, he or she shall be a member
or officer of the organization rep-
resented. Upon request of the presiding
officer, an individual acting as a rep-
resentative shall provide appropriate
information establishing the basis of
his or her authority to act in a rep-
resentational capacity.

(b) Any action to reprimand, censure,
or suspend a party, a § 2.1211(b) partici-
pant, or the representative of a party
or a § 2.1211(b) participant must be in
accordance with the procedures in
§ 2.713(c).

HEARINGS

§ 2.1231 Hearing file; prohibition on
discovery.

(a) Within thirty (30) days of the pre-
siding officer’s entry of an order grant-
ing a request for a hearing, the NRC

staff shall file in the docket, present to
the presiding officer, and make avail-
able to the applicant and any other
party to the proceeding a hearing file.
Thereafter, within ten (10) days of the
date a petition for leave to intervene or
a request to participate under
§ 2.1211(b) is granted, the NRC staff
shall make the hearing file available to
the petitioner or the § 2.1211(b) partici-
pant.

(1) The hearing file must be made
available to the applicant and any
other party or § 2.1211(b) participant to
the proceeding either by—

(i) Service in accordance with
§ 2.1203(e); or

(ii) Placing the file in an established
local public document room in the vi-
cinity of the principal location where
nuclear material that is the subject of
a proceeding under this subpart will be
possessed, and informing the applicant,
party, or § 2.1211(b) participant in writ-
ing of its action and the location of the
file. If an established local public docu-
ment room does not exist, the NRC
staff will arrange for the documents
contained in the hearing file, along
with any other material docketed in
accordance with § 2.1203, to be made
available for public inspection and
copying during the course of the adju-
dication in a library or other facility
that is accessible to the general public
during regular business hours and is in
the vicinity of the principal location
where the nuclear material that is the
subject of the proceeding will be pos-
sessed.

(2) The hearing file also must be
made available for public inspection
and copying during regular business
hours at the NRC Public Document
Room in Washington, DC.

(b) The hearing file will consist of the
application and any amendment there-
to, any NRC environmental impact
statement or assessment relating to
the application, and any NRC report
and any correspondence between the
applicant and the NRC that is relevant
to the application. Hearing file docu-
ments already in an established local
public document room or the NRC Pub-
lic Document Room when the hearing
request is granted may be incorporated
into the hearing file at those locations
by a reference indicating where at
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those locations the documents can be
found. The presiding officer shall rule
upon any issue regarding the appro-
priate materials for the hearing file.

(c) The NRC staff has a continuing
duty to keep the hearing file up to date
with respect to the materials set forth
in paragraph (b) of this section and to
provide those materials for the docket,
the presiding officer, and the applicant
or any party or § 2.1211(b) participant in
a manner consistent with the way the
hearing file was made available ini-
tially under paragraph (a).

(d) A party or § 2.1211(b) participant
may not seek discovery from any other
party, § 2.1211(b) participant, or the
NRC or its personnel, whether by docu-
ment production, deposition, interrog-
atories, or otherwise.

§ 2.1233 Written presentations; written
questions.

(a) After publication of a notice of
hearing in accordance with § 2.1205(i)
and after the NRC staff has made the
hearing file available in accordance
with § 2.1231, the parties and § 2.1211(b)
participants shall be afforded the op-
portunity to submit, under oath or af-
firmation, written presentations of
their arguments and documentary
data, informational material, and
other supporting written evidence at
the time or times and in the sequence
the presiding officer establishes by ap-
propriate order. The presiding officer
also may, on his or her initiative, sub-
mit written questions to the parties to
be answered in writing, under oath or
affirmation, and supported by appro-
priate documentary data, informa-
tional material, or other written evi-
dence.

(b) In a hearing initiated under
§ 2.1205(b), the initial written presen-
tation of the applicant that is issued a
notice of proposed denial or a notice of
denial must describe in detail any defi-
ciency or omission in the agency’s de-
nial or proposed denial of its applica-
tion and what relief is sought with re-
spect to each deficiency or omission.

(c) In a hearing initiated under
§ 2.1205(d), the initial written presen-
tation of a party that requested a hear-
ing or petitioned for leave to intervene
must describe in detail any deficiency
or omission in the license application,

with references to any particular sec-
tion or portion of the application con-
sidered deficient, give a detailed state-
ment of reasons why any particular
sections or portion is deficient or why
an omission is material, and describe
in detail what relief is sought with re-
spect to each deficiency or omission.

(d) A party or § 2.1211(b) participant
making an initial written presentation
under this section shall submit with its
presentation or identify by reference to
a generally available publication or
source, such as the hearing file, all doc-
umentary data, informational mate-
rial, or other written evidence upon
which it relies to support or illustrate
each omission or deficiency complained
of. Thereafter, additional documentary
data, informational material, or other
written evidence may be submitted or
referenced by any party, other than the
NRC staff, or by any § 2.1211(b) partici-
pant in a written presentation or in re-
sponse to a written question only as
the presiding officer, in his or her dis-
cretion, permits.

(e) Strict rules of evidence do not
apply to written submissions under
this section, but the presiding officer
may, on motion or on the presiding of-
ficer’s own initiative, strike any por-
tion of a written presentation or a re-
sponse to a written question that is cu-
mulative, irrelevant, immaterial, or
unreliable.

[54 FR 8276, Feb. 28, 1989, as amended at 61
FR 39298, July 29, 1996]

§ 2.1235 Oral presentations; oral ques-
tions.

(a) Upon a determination that it is
necessary to create an adequate record
for decision, in his or her discretion the
presiding officer may allow or require
oral presentations by any party or
§ 2.1211(b) participant, including testi-
mony by witnesses. Oral presentations
are subject to any appropriate time
limits the presiding officer imposes.
Responsibility for the conduct of the
examination of any witness rests with
the presiding officer who may allow a
party or § 2.1211(b) participant to pro-
pose questions for the presiding officer
to pose to a witness.

(b) Oral presentations and responses
to oral questioning to be relied upon as
oral evidence must be given under oath
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or affirmation. All oral presentations
or oral questioning must be steno-
graphically reported and, except as re-
quested pursuant to section 181 of the
Act, must be public unless otherwise
ordered by the Commission.

(c) Strict rules of evidence do not
apply to oral submissions under this
section, but the presiding officer may,
on motion or on the presiding officer’s
own initiative, strike any portion of an
oral presentation or a response to oral
questioning that is cumulative, irrele-
vant, immaterial, or unreliable.

[54 FR 8279, Feb. 28, 1989; 54 FR 53035, Dec. 26,
1989]

§ 2.1237 Motions; burden of proof.
(a) Motions presented in the pro-

ceeding must be presented and disposed
of in accordance with §§ 2.730 (a)–(g).

(b) Unless otherwise ordered by the
presiding officer, the applicant or the
proponent of an order has the burden of
proof.

§ 2.1239 Consideration of Commission
rules and regulations in informal
adjudications.

(a) Except as provided in paragraph
(b) of this section, any regulation of
the Commission issued in its program
for the licensing and regulation of pro-
duction and utilization facilities,
source material, special nuclear mate-
rial, or byproduct material may not be
challenged in any adjudication subject
to this subpart.

(b) A party to an adjudication subject
to this subpart may petition that the
application of a Commission regulation
specified in paragraph (a) of this sec-
tion be waived or an exception made
for the particular proceeding. The sole
ground for a request for waiver or ex-
ception must be that special cir-
cumstances exist so that application of
the regulation to the subject matter of
the proceeding would not serve the pur-
poses for which the regulation was
adopted. In the absence of a prima
facie showing of special circumstances,
the presiding officer may not further
consider the matter. If the presiding of-
ficer determines that a prima facie
showing has been made, he or she shall
certify directly to the Commission
itself for determination the matter of
whether special circumstances support

a waiver or an exception and whether a
waiver or an exception should be grant-
ed. The Commission’s determination
shall be made after any further pro-
ceeding the Commission deems appro-
priate.

§ 2.1241 Settlement of proceedings.

The fair and reasonable settlement of
proceedings subject to this subpart is
encouraged. A settlement must be ap-
proved by the presiding officer or the
Commission as appropriate in order to
be binding in the proceeding.

[56 FR 29411, June 27, 1991]

INITIAL DECISION, COMMISSION REVIEW,
AND FINAL DECISION

§ 2.1251 Initial decision and its effect.

(a) Unless the Commission directs
that the record be certified to it in ac-
cordance with paragraph (b) of this sec-
tion, the presiding officer shall render
an initial decision after completion of
an informal hearing under this subpart.
That initial decision constitutes the
final action of the Commission thirty
(30) days after the date of issuance, un-
less any party petitions for Commis-
sion review in accordance with § 2.786
or the Commission takes review of the
decision sua sponte.

(b) The Commission may direct that
the presiding officer certify the record
to it without an initial decision and
may omit an initial decision and pre-
pare a final decision upon a finding
that due and timely execution of its
functions so requires.

(c) An initial decision must be in
writing and must be based only upon
information in the record or facts offi-
cially noticed. The record must include
all information submitted in the pro-
ceeding with respect to which all par-
ties have been given reasonable prior
notice and an opportunity to comment.
The initial decision must include—

(1) Findings, conclusions, and rul-
ings, with the reasons or basis for
them, on all material issues of fact,
law, or discretion presented on the
record;

(2) The appropriate ruling, order, or
denial of relief with its effective date;
and
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(3) The time within which a petition
for review may be filed, the time with-
in which any answer to a petition for
review may be filed, and the date when
the decision becomes final in the ab-
sence of the Commission taking review
of the decision.

(d) Matters not put into controversy
by the parties may not be examined
and decided by the presiding officer. If
the presiding officer believes that a se-
rious safety, environmental, or com-
mon defense and security matter exists
that has not been placed in con-
troversy, the presiding officer shall ad-
vise the Commission promptly of the
basis for that view, and the Commis-
sion may take appropriate action.

(e) Pending review and final decision
by the Commission, an initial decision
resolving all issues before the presiding
officer in favor of authorizing licensing
action subject to this subpart is imme-
diately effective upon issuance ex-
cept—

(1) As provided in any order issued in
accordance with § 2.1263 that stays the
effectiveness of an initial decision; or

(2) As otherwise provided by the
Commission in special circumstances.

(f) Following an initial decision re-
solving all issues in favor of the licens-
ing action as specified in paragraph (e)
of this section, the Director of Nuclear
Reactor Regulation or the Director of
Nuclear Material Safety and Safe-
guards, as appropriate, notwith-
standing the filing of a petition for re-
view or pendency of any review taken
by the Commission pursuant to § 2.786,
shall take the appropriate licensing ac-
tion upon making the appropriate li-
censing findings promptly, except as
may be provided pursuant to paragraph
(e)(1) or (2) of this section.

[54 FR 8280, Feb. 28, 1989; 54 FR 53035, Dec. 26,
1989; 56 FR 29411, June 27, 1991]

§ 2.1253 Petitions for review of initial
decisions.

Parties and § 2.1211(b) participants
may petition for review of an initial
decision under this subpart in accord-
ance with the procedures set out in
§§ 2.786 and 2.763 or the Commission
may review the decision on its own mo-
tion. Commission review will be con-
ducted in accordance with those proce-
dures the Commission deems appro-

priate. The filing of a petition for re-
view is mandatory for a party to ex-
haust its administrative remedies be-
fore seeking judicial review.

[56 FR 29411, June 27, 1991]

§ 2.1259 Final decision; petition for re-
consideration.

(a) Commission action to render a
final decision must be in accordance
with § 2.770.

(b) The provisions of § 2.771 govern
the filing of petitions for reconsider-
ation.

§ 2.1261 Authority of the Secretary to
rule on procedural matters.

The Secretary or the Assistant Sec-
retary may rule on procedural matters
relating to proceedings conducted by
the Commission itself under this sub-
part to the same extent they can do so
under § 2.772 for proceedings under sub-
part G.

§ 2.1263 Stays of NRC staff licensing
actions or of decisions of a pre-
siding officer or the Commission
pending hearing or review.

Applications for a stay of any deci-
sion or action of the Commission, a
presiding officer, or any action by the
NRC staff in issuing a license in ac-
cordance with § 2.1205(m) are governed
by § 2.788, except that any request for a
stay of staff licensing action pending
completion of an adjudication under
this subpart must be filed at the time
a request for a hearing or petition to
intervene is filed or within 10 days of
the staff’s action, whichever is later. A
request for a stay of a staff licensing
action must be filed with the adjudica-
tory decisionmaker before which the li-
censing proceeding is pending.

[61 FR 39298, July 29, 1996]

Subpart M—Public Notification,
Availability of Documents and
Records, Hearing Requests
and Procedures for Hearings
on License Transfer Applica-
tions.

SOURCE: 63 FR 66730, Dec. 3, 1998, unless
otherwise noted.
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