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the request for arbitration. In the
event of a denial of a request for arbi-
tration, the decision of the Adminis-
trator shall become final. Upon
adecision becoming final, the disputing
Contractor’s remedy lies with the ap-
propriate Federal court. Any claim
that a final decision of the Adminis-
trator violates any right accorded the
Contractor under the Project Act, the
Adjustment Act, or Title I of the Hoo-
ver Power Plant Act is barred unless
suit asserting such claim is filed in a
Federal court of competent jurisdic-
tion within one (1) year after final re-
fusal by the Administrator to correct
the action complained of, in accord-
ance with section 105(h) of the Hoover
Power Plant Act.

(d) When a timely request for arbitra-
tion is received by the Administrator
and the Administrator concurs in writ-
ing, the disputing Contractor and the
Administrator shall, within thirty (30)
days after receipt of notice of such con-
currence, each name one arbitrator to
the panel of arbitrators which will de-
cide the dispute. All arbitrators shall
be skilled and experienced in the field
pertaining to the dispute. In the event
there is more than one disputing Con-
tractor, the disputing Contractors
shall collectively name one arbitrator
to the panel of arbitrators. In the event
of their failure collectively to name
such an arbitrator within fifteen (15)
days after their first meeting, that ar-
bitrator shall be named as provided in
the Commercial Arbitration Rules of
the American Arbitration Association.
The two arbitrators thus selected shall
name a third arbitrator within thirty
(30) days of their first meeting. In the
event of their failure to so name such
third arbitrator, that arbitrator shall
be named as provided in the Commer-
cial Arbitration Rules of the American
Arbitration Association. The third ar-
bitrator shall act as chairperson of the
panel. The arbitration shall be gov-
erned by the Commercial Arbitration
Rules of the American Arbitration As-
sociation. The arbitration shall be lim-
ited to the issue submitted. The panel
of arbitrators shall not rewrite,
change, or amend these General Regu-
lations or the Contracts of any of the
parties to the dispute. The panel of ar-
bitrators shall render a final decision

in this dispute within sixty (60) days
after the date of the naming of the
third arbitrator. A decision of any two
of the three arbitrators named to the
panel shall be final and binding on all
parties involved in the dispute.

§ 904.14 Future regulations.
(a) Western may from time to time

promulgate such additional or amend-
atory regulations as deemed necessary
for the administration of the Project in
accordance with applicable law; Pro-
vided, That no right under any Con-
tract shall be impaired or obligation
thereunder be extended thereby.

(b) Any modification, extension, or
waiver of any provision of these Gen-
eral Regulations granted for the bene-
fit of any one or more Contractors
shall not be denied to any other Con-
tractor.

(c) Western reserves the right to ter-
minate, modify, or extend these regula-
tions, either partially or in their en-
tirety, to the extent permitted by law
or existing contract.

PART 905—ENERGY PLANNING
AND MANAGEMENT PROGRAM
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905.37 Process.

Subpart D—Energy Services

905.40 Technical assistance.

AUTHORITY: 42 U.S.C. §§ 7152 and 7191; 32
Stat. 388, as amended; and 42 U.S.C. §§ 7275–
7276c.

SOURCE: 60 FR 54174, Oct. 20, 1995, unless
otherwise noted.

Subpart A—General Provisions

§ 905.1 Purpose.
The purposes of the Energy Planning

and Management Program (Program)
are to implement section 114 of the En-
ergy Policy Act of 1992 (EPAct) and to
extend the Western Area Power Admin-
istration’s (Western) long-term firm
power resource commitments in sup-
port of customer integrated resource
planning.

§ 905.2 Definitions.
Administrator means the Adminis-

trator of Western.
Applicable integrated resource plan or

applicable IRP, when used with ref-
erence to a customer, means the inte-
grated resource plan (IRP) approved by
Western under these regulations for
that customer.

Customer means any entity that pur-
chases firm capacity, with or without
energy, from Western under a long-
term firm power contract. The term in-
cludes a member-based association
(MBA) and its distribution or user
members that receive direct benefit
from Western’s power.

Integrated resource planning means a
planning process for new energy re-
sources that evaluates the full range of
alternatives, including new generating
capacity, power purchases, energy con-
servation and efficiency, cogeneration
and district heating and cooling appli-
cations, and renewable energy re-
sources, in order to provide adequate
and reliable service to a customer’s
electric consumers at the customer’s or
member’s lowest system cost. The
process shall take into account nec-
essary features for system operation,
such as diversity, reliability,
dispatchability, and other factors of
risk; shall take into account the abil-
ity to verify energy savings achieved

through energy efficiency and the pro-
jected durability of such savings meas-
ured over time; and shall treat demand
and supply resources on a consistent
and integrated basis.

Least-cost option means an option for
providing reliable electric services to
electric consumers which will, to the
extent practicable, minimize life-cycle
system costs, including adverse envi-
ronmental effects, of providing such
service. To the extent practicable, en-
ergy efficiency and renewable re-
sources may be given priority in any
least-cost option.

Long-term firm power contract means
any contract with Western for the sale
of firm capacity, with or without en-
ergy, which is to be delivered over a pe-
riod of more than 1 year. This term in-
cludes contracts for the long-term sale
of power from the Boulder Canyon
Project.

Member-Based Association or MBA
means:

(1) An entity composed of utilities or
user members; or

(2) An entity which acts as an agent
for, or subcontracts with, but does not
assume power supply responsibility for
its principals or subcontractors, who
are its members.

Small customer means a customer
with total annual sales or usage of 25
GWh or less, as averaged over the pre-
vious 5 years, which is not a member of
a joint action agency or a generation
and transmission (G&T) cooperative
with power supply responsibility, and
that Western finds has limited eco-
nomic, managerial, and resource capa-
bility to conduct integrated resource
planning.

Western means the Western Area
Power Administration.

Subpart B—Integrated Resource
Planning

§ 905.10 Applicability.
(a) Each customer of Western must

address its power resource needs in an
IRP prepared and submitted to Western
as provided herein, except for:

(1) Those meeting the criteria for a
small customer as detailed in § 905.14
this part; and

(2) State-regulated, investor-owned
utilities.
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(b) Nothing in these regulations shall
require a customer to take any action
inconsistent with a requirement im-
posed by the Rural Utilities Service or
a state utility commission which re-
ceives IRP filings from that customer.

§ 905.11 Integrated resource plan con-
tents.

(a) An integrated resource plan
should support customer-developed
goals and schedules. The plan should
evaluate the full range of practicable
alternatives for energy resources, and
include:

(1) An assessment of resources on an
equitable basis, where supply-side, de-
mand-side, and renewable resources are
compared on a fair and accurate basis
to determine an appropriate low-cost
resource portfolio, and

(2) An integration of all options in a
comprehensive manner.

(b) IRPs must consider electrical en-
ergy resource needs and may consider,
at the customer’s option, water, natu-
ral gas, and other energy resources.
Each IRP submitted to Western must
satisfy the following requirements of
section 114 of EPAct:

(1) Identification and Comparison of
All Practicable Energy Efficiency and
Energy Supply Resource Options. This
is an assessment and comparison of ex-
isting and future supply- and demand-
side resource options available to a
customer based upon its size, type, re-
source needs, geographic area, and
competitive situation. Identification of
resource options evaluated by the spe-
cific customer, or members in the case
of IRP cooperatives or MBAs, must be
provided. The options evaluated should
relate to the resource situation unique
to each Western customer as deter-
mined by profile data (such as service
area, geographical characteristics, cus-
tomer mix, historical loads, projected
growth, existing system data, rates,
and financial information) and load
forecasts.

(i) Supply-side options include, but
are not limited to, purchased power
contracts, conventional or renewable
generation options.

(ii) Demand-side options alter the
customer’s use pattern in a manner
that provides for an improved combina-
tion of energy services at least cost to

the customer and the ultimate con-
sumer.

(iii) Considerations that may be used
to develop the potential options in-
clude cost, market potential, consumer
preferences, environmental impacts,
demand or energy impacts, implemen-
tation issues, revenue impacts, and
commercial availability.

(iv) The IRP discussion comparing re-
source options must include:

(A) The method or rationale used to
select the options to be compared,

(B) The options evaluated,
(C) The assumptions and costs relat-

ed to the options, and
(D) The evaluation methods, includ-

ing any quantitative and qualitative
methods used to compare the resource
options.

(2) An IRP must include an action
plan covering a minimum period of 5
years describing specific actions the
customer will take to implement its
IRP. This plan must outline both
short-term (2 years) and long-term (5
years) actions proposed for implemen-
tation during the period covered by the
plan. The action plan must summarize
the load profile data and address the
results of the resource evaluation.
Where a customer is implementing in-
tegrated resource planning in response
to State, Federal, and other initiatives,
Western will accept action plans of
other than 2 and 5 years if they sub-
stantially comply with EPAct. For
those customers not experiencing or
anticipating load growth, the action
plan requirement for the IRP may be
satisfied by a discussion of current ac-
tions and procedures in place to re-
evaluate periodically the possible fu-
ture need for new resources. The action
plan must include the following four
items:

(i) Actions the customer expects to
take in accomplishing the goals identi-
fied in the IRP;

(ii) Milestones to be used to evaluate
accomplishment of those actions dur-
ing implementation;

(iii) Quantified estimated energy and
capacity benefits for each action
planned; and

(iv) Estimated or proposed costs for
implementing each action.

(3) An IRP must designate least-cost
options to be utilized by the customer.
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This requires a comparative evaluation
of supply- and demand-side resources
using a consistent economic evaluation
method. This evaluation should iden-
tify the most cost-effective energy
services to the consumer, taking into
account reliability, economics, price,
adverse environmental effects, risk,
and all other factors influencing the
quality of energy services. The analysis
should consider impacts on suppliers,
distribution entities, and end-use con-
sumers, as applicable. The resource se-
lection process and criteria must be ex-
plicit and identify the rationale for se-
lection. An IRP may strike a reason-
able balance among the applicable
evaluation factors, as opposed to a plan
which seeks to optimize any single cri-
terion. Exceptions to least-cost-based
decisions may be made if the customer
explains the basis for the decision and
can show in the IRP that decisions
were based on a reasonable analysis of
resource options and environmental ef-
fects, were based on response to public
input, or were required by Federal or
State mandates.

(4) To the extent practicable, the cus-
tomer shall minimize adverse environ-
mental effects of new resource acquisi-
tions and document these efforts in the
IRP. Customers are neither precluded
from nor required to include a quan-
titative analysis of environmental
externalities as a part of their inte-
grated resource planning process. Cus-
tomers are required to include a quali-
tative analysis of environmental ef-
fects.

(5) In the preparation and develop-
ment of an IRP (or any revision or
amendment of an IRP), ample oppor-
tunity for full public participation
shall be provided. The IRP shall de-
scribe how the customer: gathered in-
formation from the public, identified
public concerns, shared information
with the public, and responded to pub-
lic comments.

(i) Member-based associations and
their members must demonstrate pub-
lic participation in the preparation and
development, revision, or amendment
of the IRP. No specific number of meet-
ings is required.

(ii) As part of the public participa-
tion process, the governing body of an
MBA and each MBA member (such as a

board of directors or city council) must
approve the IRP, confirming that all
requirements have been met. MBA and
member approvals must be indicated
by signature of a responsible official in
the IRP submitted to Western or by
documentation of passage of an ap-
proval resolution by the appropriate
governing body included or referred to
in the IRP submitted to Western.

(iii) For Western customers that do
not purchase for resale, such as Federal
and State government agencies, the
public participation requirement is
satisfied if there is review and concur-
rence by a top management official
with resource acquisition responsibil-
ity, and the concurrence is noted in the
IRP submitted to Western.

(6) An IRP must include load fore-
casting. Load forecasting should in-
clude data which reflects the size, type,
resource conditions, and demographic
nature of the customer using an ac-
cepted load forecasting methodology,
including but not limited to the time
series, end-use, and econometric meth-
ods.

(7) Customers must provide methods
of validating predicted performance in
order to determine whether objectives
in the IRP are being met. These valida-
tion methods must include identifica-
tion of the baseline from which a cus-
tomer will measure the benefits of its
IRP implementation. Baseline data
that is unavailable should be identi-
fied. A reasonable balance must be
struck between the cost of data collec-
tion and the benefits resulting from ob-
taining exact information.

§ 905.12 Submittal procedures.
(a) An IRP submitted to Western for

approval must have sufficient detail
for Western to confirm it meets the re-
quirements of these regulations. Only
one IRP is required per customer, re-
gardless of the number of long-term
firm power contracts between the cus-
tomer and Western.

(b) Customers may submit IRPs to
Western under one of the following op-
tions:

(1) Customers may submit IRPs indi-
vidually.

(2) MBAs may submit individual IRPs
for each of their members or submit
one IRP on behalf of all or some of

VerDate 03<MAR>99 10:40 Mar 08, 1999 Jkt 183031 PO 00000 Frm 00480 Fmt 8010 Sfmt 8010 Y:\SGML\183031T.XXX pfrm03 PsN: 183031T



485

Department of Energy § 905.14

their members, that specifies the re-
sponsibilities and participation levels
of individual members and the MBA.
Such IRP or IRPs shall constitute the
MBA’s IRP where the MBA sub-
contracts or acts as an agent but does
not assume power supply responsibil-
ity. Any member of an MBA may sub-
mit an individual IRP to Western in
lieu of inclusion in an MBA IRP.

(3) Integrated resource planning co-
operatives approved by Western pursu-
ant to paragraph (d) of this section
must submit an IRP for its members.

(4) Customers that Western deter-
mines to be small customers pursuant
to section 905.14 may submit a small
customer plan in lieu of an IRP.

(c) Schedules.
(1) Except as provided in paragraph

(c)(2) of this section, customers must
submit their initial IRP to the appro-
priate Area Manager no later than 1
year after the effective date of this
rule, or after becoming a customer,
whichever is later. Approved IRP co-
operatives shall be allowed 18 months
from Western’s approval of the IRP co-
operative request to submit an initial
IRP.

(2) Every customer must provide
written notification to Western if it in-
tends to seek approval for IRP coopera-
tive or small customer status. This no-
tification must be provided by the cus-
tomer to the Western Area Manager of
the Area in which the customer is lo-
cated by December 19, 1995, or within 30
days from the time it becomes a cus-
tomer, whichever is later.

(3) If an IRP submittal is found to be
insufficient after Western review, a no-
tice of deficiencies will be provided to
the entity that submitted the IRP.
Western, working together with the
customer, will determine the time al-
lowable for resubmitting the IRP. How-
ever, the time allowed for resubmittal
will not be greater than 9 months after
the date of the disapproval, unless oth-
erwise provided by contract language
in effect as of the effective date of
these regulations.

(4) Updated IRPs must be submitted
to the appropriate Area Manager every
5 years after Western’s approval of the
initial IRP.

(5) Amendments and revisions to
IRPs may be submitted at any time.

(d) Western shall respond to IRP co-
operative status requests within 30
days of receipt. If a request for IRP co-
operative status is disapproved, the re-
questing customers must submit their
initial IRPs no later than 1 year after
the date of the letter of disapproval.
Any subsequent requests by customers
for IRP cooperative status will be re-
sponded to by Western within 30 days
of receipt of the request. Western’s ap-
proval of IRP cooperative status will
not be based on any potential mem-
ber’s contractual status with Western.

§ 905.13 Approval criteria.
(a) IRP or small customer plan ap-

proval will be based upon:
(1) Whether the IRP or small cus-

tomer plan satisfactorily addresses the
criteria in these regulations; and

(2) The reasonableness of the IRP or
small customer plan given the size,
type, resource needs, geographic area,
and competitive situation of the cus-
tomer.

(b) Western will review resource
choices in accordance with section 114
of EPAct and these regulations. West-
ern will disapprove IRPs if resource
choices do not meet the reasonableness
test set forth in (a)(2) of this section
and the provisions of section 114 of
EPAct.

(c) Where a customer or group of cus-
tomers implements integrated resource
planning under a program responding
to other Federal, State, or other initia-
tives, Western shall accept and approve
such a plan as long as the IRP substan-
tially complies with the requirements
of these regulations.

(d) In evaluating an IRP or small cus-
tomer plan, Western shall consider
water planning, efficiency improve-
ments, and conservation in the same
manner it considers energy planning
and efficiencies. Customers that pro-
vide water utility services and cus-
tomers that service irrigation load as
part of their overall load may include
water conservation activities in the
IRP. To the extent practical, cus-
tomers should convert their water sav-
ings to energy values.

§ 905.14 Small customer plan.
(a) Small customers may submit a re-

quest to prepare a small customer plan
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in lieu of an IRP. Requests for small
customer status must include data on
total annual energy sales and usage for
the 5 years prior to the request. This
data will be averaged to determine
overall annual energy sales and usage
so that uncontrollable events, such as
extreme weather, do not distort
levelized energy sales and usage. Docu-
mentation of limited economic, mana-
gerial and resource capability must
also be included in a request.

(b) Western shall respond to small
customer status requests within 30
days of receipt of the request. If a re-
quest for small customer status is dis-
approved, the requesting customer
must submit its initial IRP no later
than 1 year after the date of the letter
of disapproval. Any subsequent re-
quests by customers for small cus-
tomer status will be responded to by
Western within 30 days of receipt of the
request.

(c) Small Customer Plan Contents.
Small customer plans shall:
(1) Consider all reasonable opportuni-

ties to meet future energy service re-
quirements using demand-side manage-
ment techniques, new renewable re-
sources, and other programs that will
provide retail consumers with elec-
tricity at the lowest possible cost;

(2) Minimize, to the extent prac-
ticable, adverse environmental effects;
and

(3) Present in summary form the fol-
lowing information:

(i) Customer name, address, phone
number, and contact person;

(ii) Type of customer;
(iii) Current energy and demand pro-

files and data on total annual energy
sales and usage for the previous 5
years;

(iv) Future energy services projec-
tions;

(v) The manner in which paragraphs
(c) (1) and (2) of this section were con-
sidered; and

(vi) Actions to be implemented over
the next 5 years.

(d) The first small customer plan
must be submitted to the appropriate
Western Area Manager within 1 year
after Western’s approval of the request
for small customer status. Small cus-
tomers must submit in writing a small
customer plan every 5 years.

(e) Maintenance of Small Customer
Status.

(1) Every year on the anniversary of
submittal of the plan, small customers
must submit a letter to Western verify-
ing that their annual energy sales or
usage is 25 GWh or less averaged over
the previous 5 years, and identifying
their achievements against their tar-
geted action plans. The letter will be
used for overall program evaluation
and comparison with the customer’s
plan, and for verification of continued
small customer status.

(2) A customer ceases to be a small
customer if it:

(i) Exceeds total annual energy sales
or usage of 25 GWh, as averaged over
the previous 5 years,

(ii) Becomes a member of a joint ac-
tion agency or G&T cooperative with
power supply responsibility, or

(iii) No longer has a limited eco-
nomic, managerial, and resource capa-
bility. Western will work with a cus-
tomer who loses small customer status
to develop an appropriate schedule, no
longer than 1 year, for submittal of an
IRP.

(3) Membership in or contracting
with an MBA that does not have power
supply responsibility shall not affect a
customer’s status as a small customer.
A small customer plan or annual letter
may be submitted by or through an
MBA that does not have power supply
responsibility.

§ 905.15 Processing of IRPs and small
customer plans.

Western shall review all IRP and
small customer plan submittals and
notify the submitting entity of the
plan’s acceptability within 120 days
after receipt.

§ 905.16 Annual IRP progress reports.
IRP progress reports must be submit-

ted each year within 30 days of the an-
niversary date of the approval of the
currently applicable IRP in such form
and containing such information as to
describe the customer’s accomplish-
ments achieved pursuant to the action
plan, including projected goals, imple-
mentation schedules, and resource ex-
penditures, and energy and capacity
benefits and renewable energy develop-
ments achieved as compared to those
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anticipated. Measured values are pre-
ferred, but reasonable estimates are ac-
ceptable if measurement is infeasible
or not cost-effective. In lieu of a sepa-
rate progress report, all information
from the progress report may be com-
bined with any other report that the
customer submits to Western, at the
customer’s discretion, if that report is
submitted within 30 days of the ap-
proval anniversary date of the cur-
rently applicable IRP.

§ 905.17 Noncompliance.
(a) The penalty set forth in this sec-

tion shall be imposed for failure to sub-
mit or resubmit an IRP or small cus-
tomer plan in accordance with these
regulations. The penalty also will be
imposed when Western finds that the
customer’s activities are not consist-
ent with the applicable IRP or small
customer plan unless Western finds
that a good faith effort has been made
to comply with the approved IRP or
small customer plan.

(b) If it appears that a customer’s ac-
tivities may be inconsistent with the
applicable IRP or small customer plan,
Western will so notify the customer
and offer the customer 30 days in which
to provide evidence of its good faith ef-
fort to comply. If the customer does
not correct the specified deficiency or
submit such evidence, or if Western
finds, after receipt of information from
the customer, that a good faith effort
has not been made, a penalty shall be
imposed.

(c) Western shall provide written no-
tice of the imposition of a penalty to
the customer, and to the MBA or IRP
cooperative where applicable. The no-
tice must specify the reasons for impo-
sition of the penalty.

(d) Imposition of Penalty.
(1) Beginning with the first full bill-

ing period following the notice speci-
fied in paragraph (c) of this section a
surcharge of 10 percent of the monthly
power charges will be imposed until the
deficiency specified in the notice is
cured, or until 12 months pass, pro-
vided that no such penalty shall be im-
mediately imposed if the customer or
its MBA or IRP cooperative has re-
quested reconsideration by filing a

written appeal with the appropriate
Area Manager, pursuant to 905.18.

(2) The surcharge imposed shall in-
crease to 20 percent for the second 12
months and to 30 percent per year
thereafter until the deficiency is cured.

(3) After the first 12 months of impo-
sition of the surcharge and in lieu of
imposition of any further surcharge,
Western may impose a penalty which
would reduce the resource delivered
under a customer’s long-term firm
power contract(s) by 10 percent. The re-
source reduction may be imposed ei-
ther

(i) When it appears to Western to be
more effective to assure customer com-
pliance, or

(ii) When such reduction may be
more cost-effective for Western.

(4) The penalty provisions in existing
contracts will continue to be in effect
and shall be administered and enforced
in accordance with such contract pro-
visions.

(e) The surcharge will be assessed on
the total charges for all power obtained
by a customer from Western and will
not be limited to firm power charges.
When a customer resolves the defi-
ciencies, the imposed surcharge or
power withdrawal will cease, beginning
with the first full billing period after
compliance is achieved.

(f) In situations involving an IRP
submitted by a member-based associa-
tion on behalf of its members where a
single member does not comply, a pen-
alty or withdrawal shall be imposed
upon the MBA on a pro rata basis in
proportion to that member’s share of
the total MBA’s power received from
Western. In situations involving non-
compliance by a member of an IRP co-
operative, any applicable penalty shall
be imposed directly upon that member
if it has a firm power contract with
Western. If the IRP cooperative mem-
ber does not have a firm power con-
tract with Western then a penalty or
withdrawal shall be imposed upon the
member’s MBA or parent-type entity
on a pro rata basis in proportion to
that member’s share of the total
MBA’s power received from Western.
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§ 905.18 Administrative appeal proc-
ess.

(a) If a customer disagrees with West-
ern’s determination of the accept-
ability of its IRP submittal, its compli-
ance with an approved IRP, or any
other compliance issue, the customer
may request reconsideration by filing a
written appeal with the appropriate
Area Manager. Appeals may be submit-
ted any time such disagreements occur
and should be specific as to the nature
of the issue, the reasons for the dis-
agreement, and any other pertinent
facts which the customer believes
should be brought to Western’s atten-
tion. The Area Manager will respond
within 45 days of receipt of the appeal.
If resolution is not achieved at the
Area Office level, a further appeal may
then be made to the Administrator who
will respond within 30 days of receipt.

(b) Upon request, Western will agree
to use mutually agreeable alternative
dispute resolution procedures, to the
extent allowed by law, to resolve issues
or disputes relating to compliance with
IRP requirements.

(c) Western shall not impose a pen-
alty while an appeal process is pending.
However, if the appeal is unsuccessful
for the customer, Western shall impose
the penalty retroactively from the date
the penalty would have been assessed if
an appeal had not been filed.

(d) A written appeal or use of alter-
native dispute resolution procedures
does not suspend other reporting and
compliance requirements under these
regulations.

§ 905.19 Periodic review by Western.

(a) Western will periodically review
customer actions to determine whether
they are consistent with the approved
IRP. Small customer plans are not sub-
ject to this periodic review.

(b) Beginning 3 years after the effec-
tive date of these regulations, Western
shall periodically review selected, rep-
resentative IRPs and the customer’s
implementation of the applicable IRP.
These reviews are in addition to, and
separate and apart from, the review of
initial IRP submittals and updated

IRPs made under §§ 905.11 and 905.13 of
these regulations.

(c) Western will review a representa-
tive sample of IRPs from each of its
marketing areas. The representative
samples will consist of IRPs that re-
flect the diverse characteristics and
circumstances of the customers that
purchase power from Western. At a
minimum, Western will review a sam-
ple of IRPs from the following:

(1) IRPs indicating a need to acquire
resources in the IRP study period;

(2) IRPs prepared by individual cus-
tomers, IRP cooperatives, and member-
based associations; and

(3) IRPs that do not show plans to
implement DSM programs in the IRP
study period.

(d) Periodic reviews may consist of
any combination of review of the cus-
tomer’s annual IRP progress reports,
telephone interviews, or on-site visits.
Western will document these periodic
reviews and shall report on the results
of the reviews in Western’s annual re-
port.

§ 905.20 Freedom of Information Act.

IRPs and associated data submitted
to Western will be made available to
the public unless Western has deter-
mined, pursuant to 10 CFR Part 1004,
that particular information is exempt
from public access under the Freedom
of Information Act (FOIA). Customers
may request confidential treatment of
all or part of a submitted document
under FOIA’s exemption for confiden-
tial business information. Materials so
designated and which Western deter-
mines to meet the exemption criteria
in the FOIA will be treated as confiden-
tial and will not be disclosed to the
public.

§ 905.21 Program review.

Before January 1, 2000, and at appro-
priate intervals thereafter, Western
shall initiate a public process to review
these IRP regulations in order to deter-
mine whether the criteria for approval
of IRPs should be revised to reflect
changes in technology, needs, or other
developments.
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Subpart C—Power Marketing
Initiative

§ 905.30 Purpose and applicability.
(a) The Power Marketing Initiative

(PMI) provides a framework for mar-
keting Western’s long-term firm hydro-
electric resources. For covered
projects, Western will make a major
portion of the resources currently
under contract available to existing
long-term firm power customers for a
period of time beyond the expiration
date of their current contracts.

(b) The Western projects covered by
this subpart are the Pick-Sloan Mis-
souri Basin Program—Eastern Division
and the Loveland Area Projects (LAP).
The PMI applies to covered projects to
the extent it is consistent with other
contractual and legal rights, and sub-
ject to any applicable project-specific
environmental requirements.

§ 905.31 Term.
Western will extend resource com-

mitments for 20 years from the date ex-
isting contracts expire to existing cus-
tomers with long-term firm power con-
tracts from projects identified in sec-
tion 905.30(b).

§ 905.32 Resource extensions and re-
source pool size.

(a) Western will extend a project-spe-
cific percentage of the marketable re-
source, determined to be available at
the time future resource extensions
begin, to existing customers with long-
term firm power contracts. The re-
maining unextended power will be used
to establish project-specific resource
pools. An initial level of 96 percent of
the marketable resource will be ex-
tended for the Pick-Sloan Missouri
Basin Program—Eastern Division and
the Loveland Area Projects.

(b) At two 5-year intervals after the
effective date of the extension to exist-
ing customers, Western shall create a
project-specific resource pool incre-
ment of up to an additional 1 percent of
the long-term marketable resource
under contract at the time. The size of
the additional resource pool increment
shall be determined by Western based
on consideration of the actual fair-
share needs of eligible new customers
and other appropriate purposes.

(c) The initial pool percentages shall
be applied to the marketable resource
determined to be available at the time
future resource extensions begin. Sub-
sequent percentages shall be applied to
the resource under contract at the
time.

(d) The additional resource pool in-
crements shall be established by pro
rata withdrawals, on 2 years’ notice,
from then-existing customers. With-
drawals could be mitigated or delayed
if good water conditions exist.

(e) Once the extensions for existing
customers and allocations to new cus-
tomers from the resource pool have
been made, additional power resources
may become available for various rea-
sons. Any additional available re-
sources will be used as follows:

(1) If power is reserved for new cus-
tomers but not allocated, or resources
are offered but not placed under con-
tract, this power will be offered on a
pro rata basis to customers that con-
tributed to the resource pool through
application of the extension formula in
§ 905.33.

(2) If power resources become avail-
able as a result of the enhancement of
existing generation, project-use load
efficiency upgrades, the development of
new resources, or resources turned
back to Western, Western may elect to
use this power to reduce the need to ac-
quire firming resources, retain the
power for operational flexibility, sell
these resources on a short-term basis,
or allocate the power.

(3) If resources become available due
to imposition of penalties pursuant to
§ 905.17, Western may make such re-
sources available within the marketing
area to existing customers that are in
compliance with subpart B, subject to
withdrawal.

§ 905.33 Extension formula.

(a) The amount of power to be ex-
tended to an existing customer shall be
determined according to this formula:

Customer Contract Rate of Delivery
(CROD) today/total project CROD
under contract today x project-specific
percentage x marketable resource de-
termined to be available at the time
future resource extensions begin =
CROD extended.
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(b) Where contract rates of delivery
vary by season, the formula shall be
used on a seasonal basis to determine
the extended power resource. A similar
pro rata approach shall be used for en-
ergy extensions.

(c) Determination of the amount of
resource available after existing con-
tracts expire, if significantly different
from existing resource commitments,
shall take place only after an appro-
priate public process.

(d) The formula set forth in para-
graph (a) of this section also should be
used to determine the amounts of firm
power subject to withdrawal at 5-year
intervals after the effective date of the
extension to existing customers, except
that the percentage used would be up
to 1 percent for each of the two with-
drawal opportunities, and the formula
would use the customer CROD, project
CROD and the resource under contract
at the time.

§ 905.34 Adjustment provisions.
Western reserves the right to adjust

marketable resources committed to all
customers with long-term firm power
contracts only as required to respond
to changes in hydrology and river oper-
ations, except as otherwise expressly
provided in these regulations. Under
contracts that extend resources under
this PMI, existing customers shall be
given at least 5 years’ notice before ad-
justments are made. New customers
may receive less notice. The earliest
that any notice under this section shall
become effective is the date that exist-
ing contractual commitments expire.
Any adjustment shall only take place
after an appropriate public process.
Withdrawals to serve project use and
other purposes provided for by contract
shall continue to take place based on
existing contract/marketing criteria
principles.

§ 905.35 New customer eligibility.
(a) Allocations to new customers

from the project-specific resource pools
established under § 905.32 shall be deter-
mined through separate public proc-
esses in each project’s marketing area.
New customers receiving an allocation
must execute a long-term firm power
contract to receive the allocated power
and are required to comply with the

IRP requirements in this part. Con-
tracts with new customers shall expire
on the same date as firm power con-
tracts with all other customers of a
project.

(b) To be eligible for an allocation, a
potential new customer must be a pref-
erence entity, as defined in Reclama-
tion law, within the currently estab-
lished marketing area for a project.

(c) Entities that desire to purchase
power from Western for resale to con-
sumers, including municipalities, co-
operatives, public utility districts and
public power districts, must have util-
ity status. Native American tribes are
not subject to this requirement. Utility
status means that the entity has re-
sponsibility to meet load growth, has a
distribution system, and is ready, will-
ing, and able to purchase power from
Western on a wholesale basis for resale
to retail consumers. To be eligible to
apply for power available from a
project’s initial resource pool, those
entities that desire to purchase West-
ern power for resale to consumers must
have attained utility status by Decem-
ber 31, 1996, for the Pick-Sloan Mis-
souri Basin Program—Eastern Divi-
sion, and by September 30, 2000, for the
Loveland Area Projects. To be eligible
to apply for power from subsequent re-
source pool increments, these entities
must have attained utility status no
later than 3 years prior to availability
of the incremental addition to the re-
source pool. Deadlines for attaining
utility status for other projects will be
established at a later date.

§ 905.36 Marketing criteria.

Western shall retain applicable provi-
sions of existing marketing criteria for
projects where resource commitments
are extended beyond the current expi-
ration date of long-term firm power
sales contracts. Western must retain
important marketing plan provisions
such as classes of service, marketing
area, and points of delivery, to the ex-
tent that these provisions are consist-
ent with the PMI. The PMI, eligibility
and allocation criteria for potential
new customers, retained or amended
provisions of existing marketing cri-
teria, the project-specific resource defi-
nition, and the size of a project-specific
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resource pool shall constitute the fu-
ture marketing plan for each project.

§ 905.37 Process.
Modified contractual language shall

be required to place resource exten-
sions under contract. Resource exten-
sions and allocations to new customers
from the initial resource pool will take
effect when existing contracts expire.
These dates are December 31, 2000, for
the Pick-Sloan Missouri Basin Pro-
gram—Eastern Division and September
30, 2004, for the Loveland Area
Projects. For the Pick-Sloan Missouri
Basin Program—Eastern Division,
Western will offer contracts to existing
customers for resource extensions no
sooner than the effective date of the
final regulations. For the Loveland
Area Projects, existing contracts pro-
vide for potential adjustments to mar-
ketable resources in 1999. No contracts
will be offered to existing customers
for post-2004 Loveland Area Projects
resources until the analysis of poten-
tial resource adjustments in 1999 has
been completed and any adjustments
are implemented. Existing power sales
contracts require that this analysis be
completed by 1996.

Subpart D—Energy Services
§ 905.40 Technical assistance.

Western shall establish a program
that provides technical assistance to
customers to conduct integrated re-
source planning, implement applicable
IRPs and small customer plans, and
otherwise comply with the require-
ments of these regulations.
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