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§ 611.310 Eligibility for membership on
bank and association boards and
subsequent employment.

(a) No person shall be eligible for
membership on a bank or association
board who is or has been, within 1 year
preceding the date the term of office
begins, a salaried officer or employee
of any bank or association in the Sys-
tem.

(b) No bank or association director
shall be eligible to continue to serve in
that capacity and his or her office shall
become vacant if after election as a
member of the board, he or she be-
comes legally incompetent or is con-
victed of a felony or held liable in dam-
ages for fraud.

(c) No bank director shall, within 1
year after the date when he or she
ceases to be a member of the board,
serve as a salaried officer or employee
of such bank, or any association with
which the bank has a discount or agent
relationship.

(d) No director of an association
shall, within 1 year after he or she
ceases to be a member of the board,
serve as a salaried officer or employee
of such association.

[53 FR 50392, Dec. 15, 1988, as amended at 54
FR 37095, Sept. 7, 1989]

§ 611.320 Impartiality in the election of
directors.

(a) Each System institution shall
adopt policies and procedures that are
designed to assure that the elections of
board members are conducted in an im-
partial manner.

(b) No employee or agent of a System
institution shall take any part, di-
rectly or indirectly, in the nomination
or election of members to the board of
directors of a System institution, or
make any statement, either orally or
in writing, which may be construed as
intended to influence any vote in such
nominations, or elections. This para-
graph shall not prohibit employees or
agents from providing biographical and
other similar information or engaging
in other activities pursuant to policies
and procedures for nominations and
elections. This paragraph does not af-
fect the right of an employee or agent
to nominate or vote for directors of an
institution in which the employee or
agent is a voting member.

(c) No property, facilities, or re-
sources of any System institution shall
be used by any candidate for nomina-
tion or election or by any other person
for the benefit of any candidate for
nomination or election, unless the
same property, facilities, or resources
are simultaneously available and made
known to be available for use by all de-
clared candidates.

(d) No director, employee, or agent of
a System institution shall, for the pur-
pose of furthering the interests of any
candidates for nomination or election,
furnish or make use of records that are
not made available for use by all de-
clared candidates.

(e) No System institution shall dis-
tribute or mail either directly or at the
expense of the institution, any cam-
paign materials for director can-
didates. Institutions shall request bio-
graphical information from all de-
clared candidates who certify that they
are eligible, restate such information
in a standard format, and distribute or
mail it with ballots or proxy ballots.

§ 611.330 Confidentiality in voting.
(a) No bank or association may use

signed ballots in stockholder votes.
Each bank and association must adopt
policies and procedures to ensure that
all information and materials regard-
ing how or whether an individual
stockholder has voted remain confiden-
tial, including with respect to the in-
stitution, its directors, stockholders,
or employees, or any other person ex-
cept:

(1) An independent third party tab-
ulating the vote; or

(2) The Farm Credit Administration.
(b) A bank or association may use

balloting procedures, such as an iden-
tity code on the ballot, that can be
used to identify how or whether an in-
dividual stockholder has voted only if
the votes are tabulated by an independ-
ent third party. In weighted voting, the
votes must be tabulated by an inde-
pendent third party. An independent
third party that tabulates the votes
must certify in writing that such party
will not disclose to any person (includ-
ing the institution, its directors, stock-
holders, or employees) any information
about how or whether an individual
stockholder has voted, except that the
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information must be disclosed to the
Farm Credit Administration if re-
quested.

(c) Once a bank or association re-
ceives a ballot, the vote of that stock-
holder is final, except that a stock-
holder may withdraw a proxy ballot be-
fore balloting begins at a stockholders’
meeting.

(d) A bank or association may give a
stockholder voting by proxy an oppor-
tunity to give voting discretion to the
proxy of the stockholder’s choice, pro-
vided that the proxy is also a stock-
holder eligible to vote.

[63 FR 64843, Nov. 24, 1998]

EFFECTIVE DATE NOTE: At 63 FR 64843, Nov.
24, 1998, § 611.30 was revised, effective 30 days
after publication in the FEDERAL REGISTER
during which either or both Houses of Con-
gress are in session or later if Congress takes
certain adjournments. The text remaining in
effect until further notice is set forth as fol-
lows:

§ 611.330 Confidentiality in the election of
directors.

(a) Each System institution shall adopt
policies and procedures that assure that all
information regarding how or whether indi-
vidual stockholders have voted and all mate-
rials such as ballots, proxy ballots, election
records, and other relevant documentation
related to the votes of stockholders shall be
held in strict confidence. Such information
and materials shall not be disclosed to any
person, except as required by the Farm Cred-
it Administration in the event an election is
contested, or otherwise.

(b) Except as provided in this paragraph,
System institutions shall not use ballots or
proxy ballots that must be signed by the
stockholder or that contain an identifying
character or mark that can be used to iden-
tify how an individual stockholder’s vote is
cast. Institutions may adopt procedures
which require the stockholders to sign or
otherwise verify their eligibility to vote on
an envelope which contains a marked ballot
in a sealed envelope. Institutions may also
use signed proxy statements or eligibility
certificates which will accompany a ballot or
instructions on how to vote the proxy in a
separate sealed envelope. Where the identity
of the voting stockholders is necessary to de-
termine the voting weight of ballots, the in-
stitution shall use a form of identity code on
the ballot and shall require that the votes
are tabulated by an independent party.

(c) When an institution receives a ballot by
mail or at a meeting, the vote of such stock-
holder shall be final. When proxy voting is
permitted, a stockholder voting by proxy

may revoke the proxy prior to balloting at
the stockholders meeting.

§ 611.340 Security in voting.
(a) Each bank and association must

adopt policies and procedures that as-
sure the security of all records and ma-
terials related to a stockholder vote in-
cluding, but not limited to, ballots,
proxy ballots, and other related mate-
rials.

(b) Bank and association procedures
must assure that ballots and proxy bal-
lots are provided only to stockholders
who are eligible to vote.

(c) Ballots and proxy ballots must be
safeguarded before the time of distribu-
tion or mailing to voting stockholders
and after the time of receipt by the
bank or association until disposal. In
an election of directors, ballots, proxy
ballots and election records must be re-
tained at least until the end of the
term of office of the director. In other
stockholder votes, ballots, proxy bal-
lots, and records must be retained for
at least 3 years after the vote.

(d) The voting procedures of each in-
stitution must provide for the estab-
lishment of a tellers committee or
other designated group of persons
which must be responsible for validat-
ing ballots and proxies and tabulating
voting results. An institution and its
officers, directors, and employees may
not make any public announcement of
the results of a stockholder vote before
the tellers committee or other des-
ignated persons have validated the re-
sults of the vote.

[53 FR 50392, Dec. 15, 1988, as amended at 63
FR 64843, Nov. 24, 1998]

EFFECTIVE DATE NOTE: At 63 FR 64843, Nov.
24, 1998, § 611.340 was amended by removing
the words ‘‘the election of directors’’ and
adding in their place, the word ‘‘voting’’ in
the heading; by removing the words ‘‘System
institution’’ and adding in their place, the
words ‘‘bank and association’’ and by remov-
ing the words ‘‘the election of board mem-
bers’’ and adding in their place, the words ‘‘a
stockholder vote’’ in paragraph (a); by re-
moving the word ‘‘shall’’ and adding in its
place, the word ‘‘must’’ each place it appears
in paragraphs (a) and (b); and by revising
paragraphs (c) and (d), effective 30 days after
publication in the FEDERAL REGISTER during
which either or both Houses of Congress are
in session or later if Congress takes certain
adjournments. The text remaining in effect
until further notice is set forth as follows:
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§ 611.340 Security in the election of direc-
tors.

* * * * *

(c) Ballots and proxy ballots shall be phys-
ically safeguarded before the time of dis-
tribution or mailing to voting stockholders
and after the time of receipt by the banks
and associations until disposal. Ballots,
proxy ballots, and election records shall be
retained until the end of the term of office of
the director and promptly destroyed there-
after.

(d) The election procedures of each institu-
tion shall provide for the establishment of a
tellers committee or other designated group
of persons which shall be responsible for vali-
dating ballots and proxies and tabulating
election results. An institution and its offi-
cers, directors and employees shall make no
public announcement of the results of an
election before the tellers committee or
other designated persons have validated the
results of the election.

§ 611.350 Application of cooperative
principles to the election of direc-
tors.

In the election of directors, each Sys-
tem institution shall comply with the
applicable cooperative principles set
forth in § 615.5230 of this chapter.

[63 FR 39225, July 22, 1998]

Subpart D—Rules for
Compensation of Board Members

§ 611.400 Compensation of bank board
members.

(a) Farm Credit System banks are
authorized to pay fair and reasonable
compensation to directors for services
performed in an official capacity at a
rate not to exceed the level established
in section 4.21 of the Farm Credit Act
of 1971, as amended, unless the FCA de-
termines that such a level adversely af-
fects the safety and soundness of the
institution.

(b) The bank director compensation
level established in section 4.21 of the
Act shall be adjusted to reflect changes
in the Consumer Price Index (CPI) for
all urban consumers, as published by
the Bureau of Labor Statistics, in the
following manner: Current year’s maxi-
mum compensation = Prior year’s max-
imum compensation adjusted by the
prior year’s annual average percent
change in the CPI for all urban con-

sumers. Adjustments will be made to
the bank director statutory compensa-
tion limit beginning from October 28,
1992 (the date of enactment of the
Farm Credit Banks and Associations
Safety and Soundness Act of 1992). Ad-
ditionally, each year the FCA will dis-
tribute a bookletter to all FCS banks
that communicates the CPI adjusted
bank director statutory compensation
limit.

(c) A waiver of the compensation lim-
itation prescribed by section 4.21 of the
Act may be granted under exceptional
circumstances as approved on a case-
by-case basis by the FCA. However, the
FCA shall not grant a waiver that al-
lows a bank to pay any director in ex-
cess of 30 percent more than the statu-
tory maximum compensation as deter-
mined in accordance with paragraph (b)
of this section. A waiver approval shall
precede any payments by the bank to
its director(s) that exceed the maxi-
mum limitation determined in para-
graph (b) of this section. A bank seek-
ing a waiver shall provide the FCA
Chairman with a written request that:

(1) Describes and explains the excep-
tional circumstance(s) that the bank
believes necessitates a waiver of sec-
tion 4.21 of the Act;

(2) States the amount and the terms
and conditions (if any) of the proposed
compensation level for each director
that would exceed the statutory maxi-
mum determined in accordance with
paragraph (b) of this section; and

(3) Justifies the compensation level
of each director that would exceed the
statutory limitation based on the ex-
traordinary time and service devoted
to bank business.

The FCA shall respond to written re-
quests within 60 days of receipt of the
preceding information and the receipt
of any other additional information re-
quested by the FCA.

(d) Each bank board shall adopt a
written policy regarding compensation
of bank directors. The policy shall ad-
dress, at a minimum, the following
areas:

(1) The activities or functions for
which attendance is necessary and ap-
propriate and may be compensated, ex-
cept that a Farm Credit System bank
shall not compensate any director for
rendering services on behalf of any
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other Farm Credit System institution
or a cooperative of which the director
is a member, or for performing other
assignments of a non-official nature;

(2) The methodology for determining
each director’s rate of compensation;
and

(3) The exceptional circumstances
under which the board would seek a
waiver of the statutory limitation on
bank director compensation for any of
its directors and any limitations or
conditions the board wishes to place on
the availability of such waivers.

(e) Directors may also be reimbursed
for reasonable travel, subsistence, and
other related expenses in accordance
with the policy adopted pursuant to
§ 618.8270 of this chapter.

[59 FR 37411, July 22, 1994]

Subpart E—Transfer of Authorities

SOURCE: 53 FR 50393, Dec. 15, 1988, unless
otherwise noted.

§ 611.500 General.
Each Farm Credit Bank or Agricul-

tural Credit Bank is authorized, in ac-
cordance with section 7.6 of the Act, to
transfer certain authorities to Federal
land bank associations. The regula-
tions in this subpart set forth the pro-
cedures and voting and approval re-
quirements applicable to such trans-
fers.

§ 611.501 Procedures.
(a) The boards of directors of a bank

and an association which seek to trans-
fer authorities may adopt appropriate
resolutions approving such transfer
and providing for the submission of
such a proposal to their respective
stockholders for a vote.

(b) The resolutions accompanied by
the following information shall be sub-
mitted to the Farm Credit Administra-
tion for review and approval:

(1) Any proposed amendments to the
charters of the institutions;

(2) A copy of the transfer plan as re-
quired under § 611.520 of this part;

(3) An information statement that
complies with the requirements of
§ 611.515;

(4) The proposed bylaws of the bank
and the association, as applicable; and

(5) Any additional information the
boards of directors wish to submit in
support of the request or that the Farm
Credit Administration requests.

§ 611.505 Farm Credit Administration
review.

(a) Upon receipt of the board of direc-
tors resolution and the accompanying
documents, the Farm Credit Adminis-
tration shall review the request and ei-
ther deny or give its preliminary ap-
proval to the request.

(b) If the request is denied, written
notice stating the reasons for the de-
nial shall be transmitted to the chief
executive officer of the bank and the
association who shall promptly notify
their respective boards of directors.

(c) Upon approval of the proposed
transfer of authorities by the stock-
holders as provided in § 611.510, the sec-
retary of the bank and the secretary of
the association shall forward to the
Farm Credit Administration a certified
record of the results of the stockholder
votes.

(d) Each institution shall notify its
stockholders not later than 30 days
after the stockholder vote of the final
results of the vote. If no petition for re-
consideration is filed with the Farm
Credit Administration in accordance
with § 611.525, the transfer shall be ef-
fective on the date specified in the
transfer plan, or at such later date as
may be required by the Farm Credit
Administration to grant final approval.
Notice of final approval shall be trans-
mitted to the institutions involved.

(e) The effective date of a transfer
may not be less than 35 days after
mailing of the notification to stock-
holders of the results of the stock-
holder vote, or 15 days after the date of
submission to the Farm Credit Admin-
istration of all required documents for
the Agency’s consideration of final ap-
proval, whichever occurs later. If a pe-
tition for reconsideration is filed with-
in 35 days after the date of mailing of
the notification of stockholder vote,
the constituent institutions must
agree on a second effective date to be
used in the event the transfer is ap-
proved on reconsideration. The second
effective date may not be less than 60
days after stockholder notification of
the results of the first vote, or 15 days
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after the date of the reconsideration
vote, whichever occurs later.

[53 FR 50393, Dec. 15, 1988, as amended at 63
FR 64844, Nov. 24, 1998]

EFFECTIVE DATE NOTE: At 63 FR 64844, Nov.
24, 1998, § 611.505 was amended by revising
paragraph (e), effective 30 days after publica-
tion in the FEDERAL REGISTER during which
either or both Houses of Congress are in ses-
sion or later if Congress takes certain ad-
journments. The text remaining in effect
until further notice is set forth as follows:

§ 611.505 Farm Credit Administration re-
view.

* * * * *

(e) The effective date of a transfer shall be
a date which is not less than 50 days after
the notification of the results of the stock-
holder vote. If a petition for reconsideration
is filed within 35 days after the date of mail-
ing of the notification of stockholder vote,
the constituent institutions shall agree on a
second effective date to be used in the event
the transfer is approved on reconsideration.
The second effective date shall not be not
less than 15 days after the date of the recon-
sideration vote.

§ 611.510 Approval procedures.
(a) Upon receipt of approval of a reso-

lution by the Farm Credit Administra-
tion, the bank and the association
shall call a meeting of their voting
stockholders. Each institution shall
notify each stockholder that the reso-
lution has been filed and that a meet-
ing will be held in accordance with the
institution’s bylaws. The stockholders
meeting of the bank and the associa-
tion shall be held within 60 days of re-
ceipt of the approval from the Farm
Credit Administration.

(b) The notice of meeting to consider
and act upon the directors’ resolution
shall be accompanied by an informa-
tion statement that complies with the
requirements of § 611.515.

(c) The proposal shall be approved if
agreed to by:

(1) A majority of the stockholders of
the bank voting in person or by proxy,
with each association entitled to cast a
number of votes equal to the number of
its voting stockholders;

(2) A majority of the stockholders of
the association voting, in person or by
proxy;

(3) The Farm Credit Administration.

§ 611.515 Information statement.
(a) The bank and association shall

prepare an information statement
which will inform stockholders about
the provisions of the proposed transfer
of authorities and the effect of the pro-
posal on the bank and the association.

(b) The information statement for
each institution involved shall contain
the following materials as applicable
to the institution:

(1) A statement either on the first
page of the materials or on the notice
of the stockholders meeting, in capital
letters and boldface type, that:

THE FARM CREDIT ADMINISTRA-
TION HAS NEITHER APPROVED
NOR PASSED UPON THE ACCU-
RACY OR ADEQUACY OF THE IN-
FORMATION ACCOMPANYING THE
NOTICE OF MEETING OR PRE-
SENTED AT THE MEETING AND NO
REPRESENTATION TO THE CON-
TRARY SHALL BE MADE OR RE-
LIED UPON.

(2) A description of the material pro-
visions of the plan under § 611.520 and
the effect of the transaction on the in-
stitution, its stockholders, and the ter-
ritory to be served.

(3) A statement enumerating the po-
tential advantages and disadvantages
of the proposed transfer including, but
not limited to, changes in operating ef-
ficiencies, one-stop service, branch of-
fices, local control, and financial con-
dition.

(4) A summary of the provisions of
the charter and bylaws following the
transfer that differ materially from the
charter or bylaws currently existing.

(5) A brief statement by the board of
directors of the institution setting
forth the board’s opinion on the advis-
ability of the transfer.

(6) A presentation of the following fi-
nancial data:

(i) An audited balance sheet and in-
come statement and notes thereto of
the bank or the association, as applica-
ble, for the preceding 2 fiscal years.

(ii) If the transfer of authority in-
cludes any material transfer of assets,
a balance sheet and income statement
of the bank and the association show-
ing its financial condition before the
transfer of authority and a pro forma
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balance sheet and income statement
for the bank or association, as applica-
ble, showing its financial condition
after the transfer. The statements
shall meet the following conditions:

(A) Such financial statements shall
be presented in columnar form, show-
ing the financial condition as of the
end of the most recent quarter of the
institution, and operating results since
the end of the last fiscal year through
the end of the most recent quarter of
the institution.

(B) If the request is made within 90
days after the end of the fiscal year,
the institution’s financial statements
shall be as of the most recent fiscal
yearend.

(C) If the request is made within 45
days after the end of the most recent
quarter, the institution’s financial
statements shall be as of the end of the
quarter preceding the quarter just
ended.

(D) If the request is made more than
45 days after the end of the most recent
quarter, the institution’s financial
statements shall be as of the end of
that quarter.

(E) The financial statements must be
accompanied by appropriate notes, de-
scribing any assets being transferred
and including data relating to high-
risk assets and other property owned,
allowance for loan losses, and current
year-to-date chargeoffs.

(F) The amount and nature of start-
up costs estimated to be associated
with the transfer.

(7) A description of the type and dol-
lar amount of any financial assistance
that has been provided to the bank or
the association, as applicable, during
the past year; the conditions on which
the financial assistance was extended,
the terms of repayment or retirement,
if any; and, the liability for repayment
of this assistance by the bank or the
association if the transfer were ap-
proved.

(8) A statement as to whether the
bank or the association, as applicable,
would require financial assistance dur-
ing the first 3 years of operation, the
estimated type and dollar amount of
the assistance, and terms of repayment
or retirement, if known.

(9) A statement indicating the pos-
sible tax consequences to stockholders

and whether any legal opinion, ruling
or external auditor’s opinion has been
obtained on the matter.

(10) A presentation of the associa-
tion’s interest rate and fee programs,
interest collection policy, capitaliza-
tion plan and other factors that would
affect a borrower’s cost of doing busi-
ness with the association.

(11) A description of any event subse-
quent to the date of the last quarterly
report, but prior to the stockholder
vote, that would have a material im-
pact on the financial condition of the
bank or the association.

(12) A statement of any other mate-
rial fact or circumstances that a stock-
holder would need in order to make an
informed and responsible decision, or
that would be necessary in order to
provide a disclosure that is not mis-
leading.

(13) A form of written proxy, together
with instructions on its purpose, use
and authorization by the stockholder.
The proxy instructions must ensure
the secrecy of the stockholder’s ballot
if the stockholder votes by proxy.

(14) A copy of the plan of transfer
provided for in § 611.520 of this part.

(c) No bank or association director,
officer, or employee shall make any
untrue or misleading statement of a
material fact, or fail to disclose any
material fact necessary under the cir-
cumstances to make statements made
not misleading, to a stockholder of the
association in connection with a trans-
fer under this subpart.

[53 FR 50393, Dec. 15, 1988, as amended at 58
FR 48790, Sept. 20, 1993]

§ 611.520 Plan of transfer.

The transfer of authorities and as-
sets, as appropriate, shall occur pursu-
ant to a written plan which shall be
agreed to by the bank and the associa-
tion involved. The written plan shall
include the following:

(a) An explanation of the value of the
equity ownership as of the last
monthend held by stockholders of the
bank and the association and the im-
pact, if any, of the transfer on the
value of that equity.

(b) If the plan provides for a transfer
of assets, a description of the terms
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and conditions upon which such trans-
fer will occur, including, but not lim-
ited to, any warranties or representa-
tions regarding the value of such as-
sets.

(c) A description of how the associa-
tion would obtain loan funds after the
transfer.

(d) A statement on how the expenses
connected with the transfer are to be
borne by the affected parties.

(e) A statement of any conditions
which must be satisfied prior to the ef-
fective date of the transfer, including
but not limited to approval by stock-
holders and approval by the Farm
Credit Administration.

(f) A statement that prior to the ef-
fective date of the transfer the board of
directors of the bank or the association
may rescind its resolution and void the
transfer, with the concurrence of the
Farm Credit Administration, on the
basis that:

(1) The information disclosed to
stockholders contained material errors
or omissions;

(2) Material misrepresentations were
made to stockholders regarding the im-
pact of the transfer;

(3) Fraudulent activities were used to
obtain the stockholders’ approval; or,

(4) An event occurred between the
time of the vote and the transfer that
would have a significant adverse im-
pact on the future viability of the asso-
ciation.

(g) A designation of those persons
who have authority to carry out the
plan of transfer, including the author-
ity to execute any documents nec-
essary to perfect title, on behalf of the
bank and the association.

§ 611.525 Stockholder reconsideration.
(a) Stockholders have the right to re-

consider the approval of the transfer
provided that a petition signed by 15
percent of the stockholders of either
institution involved in the transfer is
filed with the Farm Credit Administra-
tion within 35 days after the date of
mailing of the notification of the final
results of the stockholder vote required
under § 611.505(d) and such petition is
approved by the Farm Credit Adminis-
tration.

(b) A special stockholders meeting
shall be called by the institution to

vote on the reconsideration following
the Farm Credit Administration’s ap-
proval of a stockholder petition to re-
consider the transfer. If a majority of
stockholders of any institution in-
volved in the transfer votes against the
transfer, the transfer is not approved.

Subpart F—Bank Mergers, Con-
solidations and Charter
Amendments

SOURCE: 53 FR 50393, Dec. 15, 1988, unless
otherwise noted.

§ 611.1000 General authority.
(a) An amendment to a bank charter

may relate to any provision that is
properly the subject of a charter, in-
cluding, but not limited to, the name
of the bank, the location of its offices,
or the territory served.

(b) The Farm Credit Administration
may make changes in the charter of a
bank as may be requested by that bank
and approved by the Farm Credit Ad-
ministration pursuant to § 611.1010 of
this part.

(c) The Farm Credit Administration
may, in accordance with the provisions
of the Act, make changes in the char-
ter of a bank as may be necessary or
expedient to implement the provisions
of the Act.

§ 611.1010 Bank charter amendment
procedures.

(a) A bank may recommend a charter
amendment to accomplish any of the
following actions:

(1) A merger or consolidation with
any other bank or banks operating
under title I or III of the Act;

(2) A transfer of territory with any
other bank operating under the same
title of the Act;

(3) A change to its name or location;
(4) Any other change that is properly

the subject of a bank charter;
(b) Upon approval of an appropriate

resolution by the bank board, the cer-
tified resolution, together with sup-
porting documentation, shall be sub-
mitted to the Farm Credit Administra-
tion for preliminary or final approval,
as the case may be.

(c) The Farm Credit Administration
shall review the material submitted
and either approve or disapprove the
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request. The Farm Credit Administra-
tion may require submission of any
supplemental materials it deems ap-
propriate. If the request is for merger,
consolidation, or transfer of territory,
the approval of Farm Credit Adminis-
tration will be preliminary only, with
final approval subject to a vote of the
bank’s stockholders.

(d) Following receipt of the Farm
Credit Administration’s written pre-
liminary approval, the proposal shall
be submitted for approval to the voting
stockholders of the bank. A proposal
shall be approved if agreed to by a ma-
jority of the stockholders of each bank
voting, in person or by proxy, at a duly
authorized stockholder meeting with
each association entitled to cast a
number of votes equal to the number of
the association’s voting shareholders.

(e) Upon approval by the stockhold-
ers of the bank, the request for final
approval and issuance of the appro-
priate charter or amendments to char-
ter for the banks involved shall be sub-
mitted to the Farm Credit Administra-
tion.

§ 611.1020 Requirements for mergers
or consolidations of banks.

(a) As authorized under sections 7.0
and 7.12 of the Act, a bank may merge
or consolidate with one or more banks
operating under the same or different
titles of the Act.

(b) Where two or more banks plan to
merge or consolidate, the banks shall
jointly submit to the Farm Credit Ad-
ministration the documents itemized
in §§ 611.1122(a)(1) through (4), (6), (7),
611.1122(e), and 611.1123. In interpreting
those sections, the word ‘‘bank’’ shall
be read for the word ‘‘association.’’

(c) No bank director, officer, or em-
ployee shall make any untrue or mis-
leading statement of a material fact,
or fail to disclose any material fact
necessary under the circumstances to
make statements made not misleading,
to any stockholder of the bank in con-
nection with a bank merger or consoli-
dation.

(d) Upon approval of a proposed bank
merger or consolidation by the stock-
holders of each constituent bank, the
following documents shall be submit-
ted from the constituent banks to the
Farm Credit Administration for final

approval and issuance of the appro-
priate charters or amendments to char-
ter:

(1) A certified copy of the stockhold-
ers’ resolution, on which the stock-
holders cast their votes, from each con-
stituent bank;

(2) A certification of the stockholder
vote from the corporate secretary of
each bank or from an independent
third party;

(3) An Agreement of Merger or Con-
solidation duly executed by those au-
thorized to sign on behalf of each con-
stituent bank.

§ 611.1030 Board of directors of an ag-
ricultural credit bank.

Each agricultural credit bank formed
by the consolidation of a Farm Credit
Bank and a bank for cooperatives shall
elect a board of directors of such num-
ber, for such term, in such manner, and
with such qualifications, as may be re-
quired in its bylaws, except that at
least one member shall be elected by
the other directors, which member
shall not be a director, officer, em-
ployee, or stockholder of a System in-
stitution. In electing such directors
each association shall be entitled to
cast a number of votes equal to the
number of its voting stockholders.

[53 FR 50393, Dec. 15, 1988, as amended at 61
FR 67185, Dec. 20, 1996]

§ 611.1040 Creation of new associa-
tions.

Any application for the issuance of a
charter to a new production credit as-
sociation or Federal land bank associa-
tion shall meet the requirements of
sections 2.0 or 2.10, respectively, of the
Act. Any application for the issuance
of a charter for an agricultural credit
association shall meet the require-
ments of section 2.0 of the Act.

Subpart G—Mergers, Consolida-
tions, and Charter Amend-
ments of Associations

§ 611.1120 General authority.

(a) An amendment to an association
charter may relate to any provision
that is properly the subject of a char-
ter, including, but not limited to, the
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name of the association, the location of
its offices, or the territory served.

(b) The Farm Credit Administration
may make changes in the charter of an
association as may be requested by
that association and approved by the
Farm Credit Administration pursuant
to § 611.1121 of this part.

(c) The Farm Credit Administration
may, by order of the Chairman and on
its own initiative, make changes in the
charter of a Federal land bank associa-
tion or a production credit association
where the Chairman determines that
the change is necessary for the accom-
plishment of the purposes of the Act.

[50 FR 20400, May 16, 1985, as amended at 51
FR 41945, Nov. 20, 1986]

§ 611.1121 Charter amendment proce-
dures.

This section shall apply to any re-
quest by an association to amend its
charter.

(a) An association which proposes to
amend its charter shall submit a re-
quest to its supervising bank contain-
ing the following information:

(1) A statement of the provision(s) of
the charter that the association pro-
poses to amend and the proposed
amendment(s);

(2) A statement of the reasons for the
proposed amendment(s), the impact of
the amendment(s) on the association
and its stockholders, and the requested
effective date of the amendment(s);

(3) A certified copy of the resolution
of the board of directors of the associa-
tion approving the amendment(s);

(4) Any additional information or
documents that the association wishes
to submit in support of the request or
that may be requested by the super-
vising bank.

(b) Upon receipt of a proposed amend-
ment from an association, the district
bank shall review the materials sub-
mitted and provide the association
with its analysis of the proposal within
a reasonable period of time. Concur-
rently, the bank shall communicate its
recommendation on the proposal to the
Farm Credit Administration, including
the reasons for the recommendation,
and any analysis the bank believes ap-
propriate. Following review by the
bank, the association shall transmit
the proposed amendment with attach-

ments to the Farm Credit Administra-
tion.

(c) Upon receipt of an association’s
request for a charter amendment, the
Farm Credit Administration shall re-
view the materials submitted and ei-
ther approve or disapprove the request.
The Farm Credit Administration may
require submission of any supple-
mental materials it deems appropriate.

(d) The Farm Credit Administration
shall notify the association of its ap-
proval or disapproval of the amend-
ment request, and provide a copy of
such communication to the bank. A no-
tification of approval shall be accom-
panied by a copy of the charter, as
amended.

[50 FR 20400, May 16, 1985, as amended at 51
FR 32441, Sept. 12, 1986]

§ 611.1122 Requirements for mergers
or consolidations.

This section shall apply to any re-
quest for approval of a proposed merger
or consolidation of associations. A
merger involves the combination of
one or more associations into a con-
tinuing constituent association, which
retains its charter and bylaws (except
as amended to effect the merger pro-
posal). A consolidation involves the
combination of two or more associa-
tions into a newly organized associa-
tion having a new charter and bylaws.

(a) Where two or more associations
plan to merge or consolidate, or where
the district board has adopted a reorga-
nization plan for the associations in
the district, the associations involved
shall jointly submit a request to the
district bank containing the following:

(1) In the case of a merger, a copy of
the charter of the continuing associa-
tion reflecting any proposed amend-
ments. In the case of consolidation, a
copy of the proposed charter of the new
association;

(2) A statement of the reasons for the
proposed merger or consolidation, the
impact of the proposed transaction on
the associations and their stockhold-
ers, and the planned effective date of
the merger or consolidation;

(3)(i) A certified copy of the resolu-
tion of the board of directors of each
association recommending approval of
the merger or consolidation; or
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(ii) In the case of a district reorga-
nization plan, a certified copy of the
resolution of the board of directors of
each association recommending either
approval or disapproval of the proposal.

(4) A copy of the agreement of merger
or consolidation;

(5) Two signed copies of the continu-
ing or proposed Articles of Association;

(6) All of the information specified in
paragraph (e) of this section; and

(7) Any additional information or
documents each association wishes to
submit in support of the request or
that the supervising bank or the Farm
Credit Administration requests.

(b) Upon receipt of a request for ap-
proval of an association merger or con-
solidation, the district bank shall re-
view the materials submitted to deter-
mine whether they comply with the re-
quirements of these regulations and
shall communicate with the associa-
tions concerning any deficiency. When
the bank approves the request to merge
or consolidate it shall notify the asso-
ciations and the Farm Credit Adminis-
tration of its approval together with
the reasons for its approval and any
supporting analysis the bank deems ap-
propriate. The associations shall joint-
ly submit the proposal together with
required documentation to the Farm
Credit Administration for preliminary
approval.

(c) Upon receipt of an association
merger or consolidation request, the
Farm Credit Administration shall re-
view the request and either deny or
give its preliminary approval to the re-
quest. When a request is denied, writ-
ten notice stating the reasons for the
denial shall be transmitted to the asso-
ciations and a copy provided to the
bank. When a request is preliminarily
approved, written notice of the pre-
liminary approval shall be given to the
associations and a copy provided to the
bank. Preliminary approval by the
Farm Credit Administration shall not
constitute approval of the merger or
consolidation. Approval of a merger or
consolidation shall be only pursuant to
paragraph (g) of this section.

(d) Upon receipt of preliminary ap-
proval by the Farm Credit Administra-
tion of a merger or consolidation re-
quest, each constituent association
shall call a meeting of its voting stock-

holders. The meeting shall be called on
written notice to each stockholder en-
titled to vote on the transaction, and
held in accordance with the terms of
each association’s bylaws. The affirma-
tive vote of a majority of the voting
stockholders of each association
present and voting or voting by written
proxy at a meeting at which a quorum
is present shall be required for stock-
holder approval of a merger or consoli-
dation proposal.

(e) Notice of the meeting to consider
and act upon a proposed merger or con-
solidation of associations shall be ac-
companied by the following informa-
tion covering each constituent associa-
tion.

(1) A statement either on the first
page of the materials or on the notice
of the stockholders’ meeting, in capital
letters and bold face type, that:

THE FARM CREDIT ADMINISTRA-
TION HAS NEITHER APPROVED
NOR PASSED UPON THE ACCU-
RACY OR ADEQUACY OF THE IN-
FORMATION ACCOMPANYING THE
NOTICE OF MEETING OR PRE-
SENTED AT THE MEETING AND NO
REPRESENTATION TO THE CON-
TRARY SHALL BE MADE OR RE-
LIED UPON.

(2) A description of the material pro-
visions of the agreement of merger or
consolidation and the effect of the pro-
posed merger or consolidation on the
associations, their stockholders, the
new or continuing board of directors,
and the territory to be served. In addi-
tion, a copy of the agreement must be
furnished with the notice to stockhold-
ers.

(3) A summary of the provisions of
the charter and bylaws of the continu-
ing or new association that differ ma-
terially from the existing charter or
bylaw provisions of the constituent as-
sociations.

(4) A brief statement by the boards of
directors of the constituent associa-
tions setting forth the basis for the
boards’ recommendation on the merger
or consolidation.

(5) A description of any agreement or
arrangement between a constituent as-
sociation and any of its officers relat-
ing to employment or termination of
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employment and arising from the
merger or consolidation.

(6) A presentation of the following fi-
nancial data:

(i) A balance sheet and income state-
ment for each constituent association
for each of the 2 preceding fiscal years.

(ii) A balance sheet for each constitu-
ent association as of a date within 90
days of the date the request for pre-
liminary approval is forwarded to the
Farm Credit Administration presented
on a comparative basis with the cor-
responding period of the prior fiscal
year.

(iii) An income statement for the in-
terim period between the end of the
last fiscal year and the date of the re-
quired balance sheet presented on a
comparative basis with the correspond-
ing period of the preceding fiscal year.
The balance sheet and income state-
ment format shall be that contained in
the association’s annual report to
stockholders; shall contain any signifi-
cant changes in accounting policies
that differ from those in the latest as-
sociation annual report to stockhold-
ers; and shall contain appropriate foot-
note disclosures, including data relat-
ing to high-risk assets and other prop-
erty owned, and allowance for loan
losses, including net chargeoffs as re-
quired in paragraph (e)(10) of this sec-
tion.

(7) The financial statements (balance
sheet and income statement) shall be
in sufficient detail to show separately
all significant categories of interest-
earning assets and interest-bearing li-
abilities and the income or expense ac-
crued thereon.

(8) Attached to the financial state-
ments for each constituent association,
either:

(i) A statement signed by the chief
executive officer and each member of
the board of directors of the associa-
tion that the various financial state-
ments are unaudited, but have been
prepared in all material respects in ac-
cordance with generally accepted ac-
counting principles (except as other-
wise disclosed therein) and are, to the
best of the knowledge of the board, a
fair and accurate presentation of the fi-
nancial condition of the association; or

(ii) A signed opinion by an independ-
ent certified public accountant that

the various financial statements have
been examined in accordance with gen-
erally accepted auditing standards and,
accordingly, included such tests of the
accounting records and such other au-
diting procedures as were considered
necessary in the circumstances, and, as
of the date of the statements, present
fairly the financial position of the as-
sociation in conformity with generally
accepted accounting principles applied
on a consistent basis, except as other-
wise noted thereon.

(9) A presentation for each constitu-
ent association regarding its policy on
accounting for loan performance, to-
gether with the number and dollar
amount of loans in all performance
categories, including those categorized
as high-risk assets.

(10) Information of each constituent
association concerning the amount of
loans charged off in each of the 2 fiscal
years preceding the date of the balance
sheet, the current year-to-date net
chargeoff amount, and the balance in
the allowance for loan losses account
and a statement regarding whether, in
the opinion of management, the allow-
ance for loan losses is adequate to ab-
sorb the risk currently existing in the
loan portfolio. This information may
be appropriately included in the foot-
notes to the financial statements.

(11) A management discussion and
analysis of the financial condition and
results of operation for the past 2 fiscal
years for each constituent institution.
This requirement can be satisfied by
including the materials contained in
the management discussion and analy-
sis of each institution’s most recent
annual report.

(12) A discussion of any material
changes in financial condition of each
constituent institution from the end of
the last fiscal year to the date of the
interim balance sheet provided.

(13) A discussion of any material
changes in the results of operations of
each constituent institution with re-
spect to the most recent fiscal-year-to-
date period for which an income state-
ment is provided.

(14) A discussion of any change in the
tax status of the new institution from
those of the constituent institutions as
a result of merger or consolidation. A
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statement on any adverse tax con-
sequences to the stockholders of the in-
stitution as a result of the change in
tax status.

(15) A statement on the proposed in-
stitution’s relationship with an inde-
pendent public accountant, including
any change that may occur as a result
of the merger or consolidation.

(16) A pro forma balance sheet of the
continuing or consolidated association
presented as if the merger or consolida-
tion had occurred as of the date on the
balance sheets required in paragraph
(e)(6) of this section, as recommended
to the stockholders. A pro forma sum-
mary of earnings for the continuing or
consolidated association presented as if
the merger or consolidation had been
effective at the beginning of the in-
terim period between the end of the
last fiscal year and the date of the bal-
ance sheets.

(17) A description of the type and dol-
lar amount of any financial assistance
that has been provided during the past
year or will be provided by the super-
vising bank or other party to assist the
constituent or the continuing or new
association(s), the conditions on which
financial assistance has been or will be
extended, the terms of repayment or
retirement, if any, and the impact of
the assistance on the subject associa-
tion(s) or the stockholders.

(18) A presentation for each constitu-
ent association of interest rate com-
parisons for the last 2 fiscal years pre-
ceding the date of the balance sheet,
together with a statement of the con-
tinuing or new association’s proposed
interest rate and fee programs, interest
collection policies, capitalization
rates, dividends or patronage refunds,
and other factors that would affect a
borrower’s cost of doing business with
the continuing or new association.
Where agreement has not been reached
on such matters, current related infor-
mation shall be presented for each con-
stituent association.

(19) A description for each constitu-
ent association of any event subse-
quent to the date of the financial state-
ments, but prior to the merger or con-
solidation vote, that would have a ma-
terial impact on the financial condi-
tion of the constituent or continuing
or new association(s).

(20) A statement of any other mate-
rial fact or circumstance that a stock-
holder would need in order to make an
informed decision on the merger or
consolidation proposal, or that is nec-
essary to make the required disclosures
not misleading.

(21) Where proxies are to be solicited,
a form of written proxy, together with
instructions on the purpose and au-
thority for its use, and the proper
method for signature by the stock-
holder.

(f) No bank or association, or direc-
tor, officer, or employee thereof, shall
make any untrue or misleading state-
ment of a material fact, or fail to dis-
close any material fact necessary
under the circumstances to make
statements made not misleading, to a
stockholder of any association in con-
nection with an association merger or
consolidation.

(g) Upon approval of a proposed
merger or consolidation by the stock-
holders of the constituent associations,
a certified copy of the stockholders’
resolution shall be forwarded to the
Farm Credit Administration. Each con-
stituent association shall notify its
stockholders not later than 30 days
after the stockholder vote of the final
results of the vote. If no petition is
filed with the Farm Credit Administra-
tion to reconsider the vote, upon final
approval by the FCA, the merger or
consolidation shall be effective on the
date specified in the merger agreement
or at such later date as may be re-
quired by the Farm Credit Administra-
tion to grant final approval. Notice of
final approval shall be transmitted to
the associations and a copy provided to
the affiliated bank.

(h) No director, officer, or employee
of a bank or an association shall make
an oral or written representation to
any person that a preliminary or final
approval by the Farm Credit Adminis-
tration of an association merger or
consolidation constitutes, directly or
indirectly, either a recommendation on
the merits of the transaction or an as-
surance concerning the adequacy or ac-
curacy of any information provided to
any association’s stockholders in con-
nection therewith.

(i) The notice and accompanying in-
formation required under paragraph (e)
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of this section shall not be sent to
stockholders until preliminary ap-
proval of the merger or consolidation
has been given by the Farm Credit Ad-
ministration.

(j) Where a proposed merger or con-
solidation will involve more than three
associations, the Farm Credit Adminis-
tration may require the supplemen-
tation, or allow the condensation or
omission of any information required
under paragraph (e) of this section in
furtherance of meaningful disclosure to
stockholders. Any waiver sought under
this paragraph shall be obtained before
preparation of the financial statements
and accompanying schedules required
under paragraph (e) of this section.

(k) The effective date of a merger or
consolidation may not be less than 35
days after the date of mailing of the
notification to stockholders of the re-
sults of the stockholder vote, or 15
days after the date of submission to
the Farm Credit Administration of all
required documents for the Agency’s
consideration of final approval, which-
ever occurs later. If a petition for re-
consideration is filed within 35 days
after mailing of the notification to
stockholders of the results of the
stockholder vote, the constituent insti-
tutions must agree on a second effec-
tive date to be used in the event the
merger or consolidation is approved on
reconsideration. The second effective
date may not be less than 60 days after
stockholder notification of the results
of the first vote, or 15 days after the
date of the reconsideration vote,
whichever occurs later.

[50 FR 20400, May 16, 1985; 50 FR 32165, Aug.
9, 1985, as amended at 51 FR 32441, Sept. 12,
1986; 53 FR 50396, Dec. 15, 1988; 56 FR 2674,
Jan. 24, 1991; 58 FR 48790, Sept. 20, 1993; 63 FR
64844, Nov. 24, 1998]

EFFECTIVE DATE NOTE: At 63 FR 64844, Nov.
24, 1998, § 611.1122 was amended by revising
paragraph (k), effective 30 days after publica-
tion in the FEDERAL REGISTER during which
either or both Houses of Congress are in ses-
sion or later if Congress takes certain ad-
journments. The text remaining in effect
until further notice is set forth as follows:

§ 611.1122 Requirements for mergers or con-
solidations.

* * * * *

(k) The effective date of a merger or con-
solidation shall be a date which is not less
than 50 days after the date of mailing of the
notification of the results of the stockholder
vote. If a petition for reconsideration is filed
within 35 days after the date of mailing of
the notification of the stockholder vote, the
constituent institutions shall agree on a sec-
ond effective date to be used in the event the
merger or consolidation is approved on re-
consideration. The second effective date
shall be not less than 15 days after the date
of the reconsideration vote.

§ 611.1123 Merger or consolidation
agreements.

(a) Associations operating under the
same title of the Act may merge or
consolidate voluntarily only pursuant
to a written agreement. The agreement
shall set forth all of the terms of the
transaction, including, but not limited
to, the following:

(1) The proposed effective date of the
merger or consolidation.

(2) The proposed name and head-
quarters location of the continuing or
consolidated association.

(3) The names of the persons nomi-
nated to serve as directors until the
first regular annual meeting of the
continuing or consolidated association
to be held after the effective date of
the merger or consolidation. Any direc-
tor of a constituent association may be
designated in the agreement to serve as
a director of the continuing or consoli-
dated association for a period not to
exceed his or her current term, after
which he or she must stand for reelec-
tion. However, the terms of the agree-
ment must provide for the election of
at least one director at each annual
meeting subsequent to the effective
date of the merger or consolidation.
The bylaws of the continuing or con-
solidated association shall reflect the
provisions of the merger or consolida-
tion agreement regarding director
terms.

(4) A statement of the formula to be
used to exchange the stock of the con-
stituent associations for the stock of
the continuing or consolidated associa-
tion. No fractional shares of stock
shall be issued.

(5) A statement of any conditions
which must be satisfied prior to the ef-
fective date of the proposed trans-
action, including but not limited to ap-
proval by stockholders, the supervising
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bank, and the Farm Credit Administra-
tion.

(6) A statement of the representa-
tions or warranties, if any, made or to
be made by any association, or its offi-
cers, directors, or employees that is a
party to the proposed transactions.

(7) A statement that the board of di-
rectors of each constituent association
can terminate the agreement before
the effective date upon a determina-
tion by an association, with the con-
currence of the Farm Credit Adminis-
tration, that:

(i) The information disclosed to
stockholders contained material errors
or omissions;

(ii) Material misrepresentations were
made to stockholders regarding the im-
pact of the merger or consolidation;

(iii) Fraudulent activities were used
to obtain stockholders’ approval; or

(iv) An event occurred between the
time of the vote and the merger that
would have a significant adverse im-
pact on the future viability of the con-
tinuing institution.

(8) A description of the legal opinions
or rulings (including those related to
tax matters), if any, that have been ob-
tained or furnished by any party in
connection with the proposed trans-
action. Also, refer to paragraph (a)(5)
of this section.

(9) The capitalization plan and cap-
ital structure for the new institution
and a statement that the capitalization
plan shall comply with applicable FCA
regulations.

(10) Provision for the employee bene-
fits plan, its subsequent continuation
or adaptation by the board of directors
of the proposed institution following
the merger or consolidation.

(11) A statement of the authority of
those persons designated to carry out
the terms of the agreement, including
the authority to waive provisions of
the agreement and to execute any doc-
uments necessary to perfect title, on
behalf of the constituent associations.

(b) As an attachment to the agree-
ment, set forth those provisions of the
charter and bylaws of the continuing
or consolidated association which dif-
fer from the existing charter or bylaw
provisions of the constituent associa-
tions.

(c) Stockholders have the right to re-
consider the approval of the merger
provided that a petition signed by 15
percent of the stockholders eligible to
vote of one or more of the constituent
institutions is filed with the Farm
Credit Administration within 35 days
after the date of mailing the notifica-
tion of the final results of the stock-
holder vote required under § 611.1122(g).
The Farm Credit Administration will
review the petition to determine
whether it complies with the require-
ments of section 7.9 of the Act. Follow-
ing a determination that the petition
complies with the applicable require-
ments, a special stockholders meeting
shall be called by the institution to re-
consider the vote. If a majority of the
stockholders voting, in person or by
proxy, of any one of the constituent in-
stitutions that is a party to the merger
vote against the merger, the merger
shall not take place.

[50 FR 20400, May 16, 1985, as amended at 51
FR 32442, Sept. 12, 1986; 53 FR 50396, Dec. 15,
1988]

§ 611.1124 Territorial adjustments.

This section shall apply to any re-
quest submitted to the Farm Credit
Administration to modify association
charters for the purpose of transferring
territory from one association to an-
other.

(a) Territorial adjustments, except as
specified in paragraph (m) of this sec-
tion, require approval of a majority of
the voting stockholders of each asso-
ciation present and voting or voting by
written proxy at a duly authorized
meeting at which a quorum is present.

(b) When two or more associations
agree to transfer territory, each asso-
ciation shall submit a proposal to the
district bank containing the following:

(1) A statement of the reasons for the
proposed transfer and the impact the
transfer will have on its stockholders
and holders of participation certifi-
cates;

(2) A certified copy of the resolution
of the board of directors of each asso-
ciation approving the proposed terri-
tory transfer;

(3) A copy of the agreement to trans-
fer territory that contains the follow-
ing information:
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(i) A description of the territory to
be transferred.

(ii) Transferor association’s plan to
transfer loans and the types of loans to
be transferred.

(iii) Transferor association’s plan to
retire and transferee association’s plan
to issue equities held by holders of
stock, participation certificates, and
allocated equities, if any, and a state-
ment by each association that the book
value of its equities is at least equal to
par.

(iv) An inventory of the assets to be
sold by the transferor association and
purchased by the transferee associa-
tion.

(v) An inventory of the liabilities to
be assumed from the transferor asso-
ciation by the transferee association.

(vi) A statement that the holders of
stock and participation certificates
whose loans are subject to transfer
have 60 days from the effective date of
the territory transfer to inform the
transferor association of their decision
to remain with the transferor associa-
tion for normal servicing until the cur-
rent loan is paid.

(vii) A statement that the transfer is
conditioned upon the approval of the
stockholders of each constituent asso-
ciation.

(viii) The effective date of the pro-
posed territory transfer.

(4) A copy of the stockholder disclo-
sure statement provided for in para-
graph (f) of this section; and

(5) Any additional relevant informa-
tion or documents that the association
wishes to submit in support of its re-
quest or that may be required by the
Farm Credit Administration.

(c) Upon receipt of documents sup-
porting a proposed territory transfer,
the district bank shall review the ma-
terials submitted and provide the asso-
ciations with its analysis of the pro-
posal within a reasonable period of
time. The bank shall concurrently ad-
vise the Farm Credit Administration of
its recommendation regarding the pro-
posed territory transfer. Following re-
view by the bank, the associations
shall transmit the proposal to the
Farm Credit Administration together
with all required documents.

(d) Upon receipt of an association’s
request to transfer territory, the Farm

Credit Administration shall review the
request and either deny or give pre-
liminary approval to the request. When
a request is denied, written notice stat-
ing the reasons for the denial shall be
transmitted to the associations, and a
copy provided to the bank. When a re-
quest is preliminarily approved, writ-
ten notice of the preliminary approval
shall be transmitted to the associa-
tions, and a copy provided to the bank.
Preliminary approval by the Farm
Credit Administration shall not con-
stitute approval of the territory trans-
fer. Final approval shall be granted
only in accordance with paragraph (h)
of this section.

(e) Upon receipt of preliminary ap-
proval by the Farm Credit Administra-
tion, each constituent association
shall, by written notice, and in accord-
ance with its bylaws, call a meeting of
its voting stockholders. The affirma-
tive vote of a majority of the voting
stockholders of each association
present and voting or voting by written
proxy at a meeting at which a quorum
is present shall be required for stock-
holder approval of a territory transfer.

(f) Notice of the meeting to consider
and act upon a proposed territory
transfer shall be accompanied by the
following information covering each
constituent association:

(1) A statement either on the first
page of the materials or on the notice
of the stockholders’ meeting, in capital
letters and bold face type, that:

THE FARM CREDIT ADMINISTRATION
HAS NEITHER APPROVED NOR PASSED
UPON THE ACCURACY OR ADEQUACY
OF THE INFORMATION ACCOMPANYING
THE NOTICE OF MEETING OR PRE-
SENTED AT THE MEETING AND NO
REPRESENTATION TO THE CONTRARY
SHALL BE MADE OR RELIED UPON.

(2) A copy of the Agreement to
Transfer Territory and a summary of
the major provisions of the Agreement.

(3) The reason the territory transfer
is proposed.

(4) A map of the association’s terri-
tory as it would look after the transfer.

(5) A summary of the differences, if
any, between the transferor and trans-
feree associations’ interest rates, inter-
est rate policies, collection policies,
service fees, bylaws, and any other
items of interest that would impact a

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00066 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



71

Farm Credit Administration § 611.1124

borrower’s lending relationship with
the institution.

(6) A statement that all loans of the
transferor association that finance op-
erations located in the transferred ter-
ritory shall be transferred to the trans-
feree association except as otherwise
provided for in this section or in ac-
cordance with agreements between the
associations as provided for in § 614.4070
of this chapter.

(7) Where proxies are to be solicited,
a form of written proxy, together with
instructions on the purpose and au-
thority for its use, and the proper
method for signature by the stockhold-
ers.

(8) A statement that the associa-
tions’ bylaws, financial statements for
the previous 3 years, and any financial
information prepared by the associa-
tions concerning the proposed transfer
of territory are available on request to
the stockholders of any association in-
volved in the transaction.

(g) No bank or association, or direc-
tor, officer, or employee thereof, shall
make any untrue or misleading state-
ment of a material fact, or fail to dis-
close any material fact necessary
under the circumstances to make
statements made not misleading, to a
stockholder of any association in con-
nection with a territory transfer.

(h) Upon approval of a proposed terri-
tory transfer by the stockholders of
the constituent associations, a cer-
tified copy of the stockholders’ resolu-
tion for each constituent association
and one executed Agreement to Trans-
fer Territory shall be forwarded to the
Farm Credit Administration. The terri-
tory transfer shall be effective when
thereafter finally approved and on the
date as specified by the Farm Credit
Administration. Notice of final ap-
proval shall be transmitted to the asso-
ciations and a copy provided to the
bank.

(i) No director, officer, or employee
of a bank or an association shall make
an oral or written representation to
any person that a Preliminary or final
approval by the Farm Credit Adminis-
tration of a territory transfer con-
stitutes, directly or indirectly, a rec-
ommendation on the merits of the
transaction or an assurance concerning
the adequacy or accuracy of any infor-

mation provided to any association’s
stockholders in connection therewith.

(j) The notice and accompanying in-
formation required under paragraph (f)
of this section shall not be sent to
stockholders until preliminary ap-
proval of the territory transfer has
been granted by the Farm Credit Ad-
ministration.

(k) Where a territory transfer is pro-
posed simultaneously with a merger or
consolidation, both transactions may
be voted on by stockholders at the
same meeting. Only stockholders of a
transferee or transferor association
shall vote on a territory transfer.

(l) Each borrower whose real estate
or operations is located in a territory
that will be transferred shall be pro-
vided with a written Notice of Terri-
tory Transfer immediately after the
Farm Credit Administration has given
final approval of the territory transfer.
The Notice shall inform the borrower
of the transfer of the borrower’s loan
to the transferee association and the
exchange of related equities for equi-
ties of like kinds and amounts in the
transferee association. If a like kind of
equity is not available in the trans-
feree association, similar equities shall
be offered that will not adversely affect
the interest of the owner. The Notice
shall give the borrower 60 days from
the effective date of the territory
transfer to notify the transferor asso-
ciation in writing if the borrower de-
cides to stay with the transferor asso-
ciation for normal servicing until the
current loan is paid. Any application
by the borrower for renewal or for addi-
tional credit shall be made to the
transferee association, except as other-
wise provided for by an agreement be-
tween associations in accordance with
§ 614.4070 of this chapter.

(m) This section shall not apply to
territory transfers initiated by order of
the Chairman of the Farm Credit Ad-
ministration or to territory transfers
due to the liquidation of the transferor
association.

(n) Where a proposed action involves
the transfer of a portion of an associa-
tion’s territory to an association oper-
ating in a different district, such pro-
posal must comply with the provisions
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of this section and § 611.1090 of this
part.

[51 FR 32442, Sept. 12, 1986]

§ 611.1125 Treatment of associations
not approving districtwide mergers.

(a) Issuance of charters. When issuing
charters or certificates of territory for
districtwide mergers or consolidations
of associations, the Farm Credit Ad-
ministration will not issue any char-
ters or certificates of territory that in-
clude the territory of one or more asso-
ciations whose stockholders voted to
disapprove the merger or consolida-
tion.

(b) A district bank shall not take any
of the following actions with respect to
an association that has determined to
not participate in a districtwide merg-
er or consolidation:

(1) Discriminate in the provision of
any financial service and assistance,
including, but not limited to, access to
loan funds and rates of interest on
loans and discounts offered by the dis-
trict bank to associations and their
member/borrowers;

(2) Discriminate in the provision of
any related services that are offered by
the district bank to associations and
their member/borrowers;

(3) Discriminate in the provision of
any professional assistance that may
be normally provided by the district
bank to associations; or

(4) Discriminate in the provision of
any technical assistance that may be
normally provided by the district bank
to associations.

(c) This regulation does not prohibit
a district bank from taking any action
with respect to an association, includ-
ing, but not limited to, charging dif-
ferent rates of interest or different
prices for services, or declining to pro-
vide financial assistance; provided that
any such action is fully documented
and based on an objective analysis of
applicable criteria that are uniformly
and consistently applied by the district
bank to all associations in the district.

[51 FR 32443, Sept. 12, 1986, as amended at 60
FR 34099, June 30, 1995]

Subpart H—Rules for Inter-System
Fund Transfers

§ 611.1130 Inter-System transfer of
funds and equities.

(a) Section 5.17(a)(6) of the Act au-
thorizes the FCA to regulate the bor-
rowing, repayment, and transfer of
funds and equities between institutions
of the System, including banks, asso-
ciations, and service organizations or-
ganized under the Act. This section
sets forth the circumstances and proce-
dures under which the FCA may direct
such a transfer of funds and equities
based on its determination with re-
spect to the financial condition of one
or more institutions of the System.
For purposes of this section, the term
‘‘bond’’ refers to long-term notes,
bonds, debentures, or other similar ob-
ligations, or short-term discount notes
issued by one or more banks pursuant
to section 4.2 of the Act.

(b) The FCA may direct a transfer of
funds or equities by one or more banks
of the System to another bank of the
System where it determines that:

(1) The receiving institution will not
be able to make payments of principal
or interest on bonds for which it is pri-
marily liable within the meaning of
section 4.4(a) of the Act; or

(2) The common or preferred stock,
participation certificates, or allocated
equities of the receiving institution
have a book value less than their par
or stated values; or

(3) The total bonds outstanding for
which the receiving institution is pri-
marily liable exceed 20 times the com-
bined capital and surplus accounts of
the bank; or

(4) Based on application to it of one
or more of the following ratios, the re-
ceiving institution is not financially
viable in that it will not be able to con-
tinue to extend new or additional cred-
it or financial assistance to its eligible
borrowers:

(i) The ratio of stock to earned net
worth (including legal reserve,
unallocated and reserved surplus, un-
distributed earnings, and allowance for
losses) exceeds 2 to 1;
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(ii) The ratio of the outstanding
bonds to capital and surplus exceeds 15
to 1;

(iii) Nonearning assets (any non-
interest-bearing assets, including but
not limited to cash, noninterest-earn-
ing loans, net fixed assets, other prop-
erty owned, accrued interest receiv-
able, and accounts receivable) exceed
15 percent of total assets;

(iv) Lendable net worth (interest-
earning assets less interest-bearing li-
abilities) is zero or less.

(c) The FCA may direct a transfer of
funds or equities between two or more
Federal land bank associations or two
or more production credit associations
in district where it determines that
such transfer:

(1) Is necessary to provide financial
support to the district bank in which
those associations are stockholders
based on application of the criteria to
the bank as set forth in paragraph (b)
of this section; or

(2) Is necessary to provide financial
support to one or more other like asso-
ciations in the district based on appli-
cation of the criteria set forth in para-
graph (b)(2) or (b)(4) of this section to
the associations, provided that in ap-
plying paragraph (b)(4)(ii) of this sec-
tion the ratio of outstanding indebted-
ness to capital and surplus of the re-
ceiving association(s) shall not exceed
9 to 1; or

(3) Is an integral part of a plan that
has been adopted by other institutions
of the System, and approved by the
FCA, under which those institutions
will extend financial assistance to the
district bank in which those associa-
tions are stockholders.

(d) A direction by the FCA for a
transfer of funds or equities pursuant
to this section shall be signed by the
Chairman and shall establish the
amount, timing, duration, repayment,
and other terms of assessments nec-
essary to accomplish such transfer,
taking into consideration the financial
condition of each institution to be as-
sessed. Where the FCA directs a trans-
fer of funds or equities between asso-
ciations under paragraph (c) (1) or (2) of
this section, it may authorize the dis-
trict bank in which such associations
are stockholders to accomplish the
necessary assessments through debits

and credits to the accounts of the
bank.

[50 FR 36986, Sept. 11, 1985. Redesignated at
51 FR 8666, Mar. 13, 1986, as amended at 51 FR
41945, Nov. 20, 1986; 58 FR 48790, Sept. 20, 1993;
59 FR 21643, Apr. 26, 1994]

Subpart I—Service Organizations

§ 611.1135 Incorporation of service or-
ganizations.

(a) General. Any Farm Credit bank(s)
or association(s) may organize a cor-
poration to perform, for or on behalf of
the bank(s) or association(s), any func-
tion or service that the bank(s) or asso-
ciation(s) is authorized to perform
under the Act and the regulations, ex-
cept extending credit and providing the
sale of insurance services. The bank(s)
or association(s) wishing to organize
such a corporation shall submit an ap-
plication to the Farm Credit Adminis-
tration according to the application re-
quirements of paragraph (b) of this sec-
tion. If the proposal meets the require-
ments of the Act, the regulations, and
any other conditions that the Farm
Credit Administration may impose, the
Agency may issue a charter for the
service corporation making it a feder-
ally chartered instrumentality of the
United States. Such service corpora-
tion shall be subject to examination,
supervision, and regulation by the
Farm Credit Administration. Only
Farm Credit banks or associations are
eligible to become stockholders in such
a corporation. Each bank or associa-
tion shall be eligible to become a
stockholder of each service corporation
organized under this section.

(b) Application. The application for a
corporate charter shall include:

(1) The certified resolution of the
board of each organizing bank or asso-
ciation authorizing the incorporation.

(2) A request signed by the presi-
dent(s) of the organizing bank(s) or as-
sociation(s) to the Farm Credit Admin-
istration to issue a charter, supported
by a detailed statement demonstrating
the need and the justification for the
proposed entity.

(3) The proposed articles of incorpo-
ration addressing, at a minimum, the
following:

(i) The name of the corporation;
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(ii) The city and State in which the
principal offices of the corporation are
to be located;

(iii) The general purposes for which
the corporation is formed;

(iv) The general powers of the cor-
poration;

(v) The procedures under which a
bank or association may become a
stockholder;

(vi) The procedures by which bylaws
may be adopted and amended;

(vii) The title, par value, voting and
other rights, and authorized amount of
each class of stock to be issued by the
corporation, and the procedures by
which each class may be retired;

(viii) The notice and quorum require-
ment for a meeting of shareholders,
and the vote required for shareholder
action on various matters;

(ix) The procedures and shareholder
voting requirements for the merger,
voluntary liquidation, or dissolution of
the corporation or the distribution of
corporate assets;

(x) The standards and procedures for
the application and distribution of cor-
porate earnings;

(xi) The duration of the corporation.
(4) The proposed bylaws, which shall

include the provisions required by
§ 615.5220(b) of this chapter.

(5) A statement as to the proposed
amounts and sources of capitalization
and operating funds.

(6) Any agreements between the orga-
nizing banks or associations relating to
the organization or the operation of
the corporation.

(7) Any other supporting documenta-
tion as may be requested by the Farm
Credit Administration.

(c) Approval. The Farm Credit Ad-
ministration may condition the
issuance of a charter, including impos-
ing minimum capital requirements, as
it deems appropriate. For good cause,
the Farm Credit Administration may
deny the application. Upon approval by
the Farm Credit Administration of a
completed application, which shall be
kept on file at the Farm Credit Admin-
istration, the Agency shall issue a
charter for the service corporation
which shall thereupon become a cor-
porate body and a Federal instrumen-
tality.

(d) Amendment of articles of incorpora-
tion. The articles of incorporation of a
service corporation may be amended in
either of two ways:

(1) The board of directors of the cor-
poration may request that the Farm
Credit Administration amend the arti-
cles of incorporation by sending with
its request a certified resolution of the
board of directors of the service cor-
poration and stating:

(i) The section(s) to be amended;
(ii) The reason(s) for the amendment;
(iii) The language of the articles of

incorporation provision, as amended;
and

(iv) That the requisite shareholder
approval has been obtained. The re-
quest shall be subject to the approval
of the Farm Credit Administration as
stated in paragraphs (a) and (c) of this
section.

(2) The Farm Credit Administration
may at any time make any and all
changes in the articles of incorporation
of a service corporation that are nec-
essary and appropriate for the accom-
plishment of the purposes of the Act.

[47 FR 27061, June 23, 1982, as amended at 50
FR 46418, Nov. 8, 1985. Redesignated at 51 FR
8666, Mar. 13, 1986, as amended at 51 FR 41945,
Nov. 20, 1986; 56 FR 2674, Jan. 24, 1991; 61 FR
67185, Dec. 20, 1996; 62 FR 13213, Mar. 19, 1997;
63 FR 39225, July 22, 1998]

§ 611.1136 Incorporated and unincor-
porated service organization—regu-
lation and examination.

Incorporated and unincorporated
service organizations shall be subject
to regulations for the banks and asso-
ciations of the Farm Credit System,
and shall be subject to examination by
the Farm Credit Administration.

[53 FR 27155, July 19, 1988]

§ 611.1137 Title VIII service corpora-
tions.

(a) Service corporations may be orga-
nized by any Farm Credit institution(s)
other than the Federal Agricultural
Mortgage Corporation or its affiliates
for the purpose of exercising the au-
thorities granted under title VIII of the
Act to act as agricultural mortgage
marketing facilities. The requirements
of §§ 611.1135 and 611.1136 apply as if
such organizing institutions were
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banks, except for good cause as deter-
mined by the Farm Credit Administra-
tion. Such service corporations may
issue stock to Farm Credit institutions
other than the Federal Agricultural
Mortgage Corporation or its affiliates
and to persons that are not Farm Cred-
it System institutions, provided at
least 80 percent of the voting stock is
at all times held by Farm Credit insti-
tutions other than the Federal Agricul-
tural Mortgage Corporation or its af-
filiates.

(b) For the purposes of this regula-
tion, person means an individual or a
legal entity organized under the laws
of the United States or any State or
territory thereof.

[57 FR 26992, June 17, 1992]

Subpart J–O [Reserved]

Subpart P—Termination of Farm
Credit Status—Associations

SOURCE: 56 FR 3407, Jan. 30, 1991, unless
otherwise noted.

§ 611.1200 General—Applicability.
(a) Each association is authorized, in

accordance with sections 7.10 and 7.11
of the Act, to terminate the status of
the association as a Farm Credit insti-
tution. The regulations in this subpart
set forth the procedural, disclosure,
voting and approval requirements ap-
plicable to such termination. The Farm
Credit Administration may in its sole
discretion grant a waiver in writing
from any requirement of this subpart
for good cause shown.

(b) Except as provided in paragraph
(c) of this section, these regulations
are applicable to an association that
seeks to terminate its status as a Farm
Credit institution and to charter the
institution as a bank, savings and loan
association, or other type of financial
institution. In the event that a re-
ceiver or conservator is appointed by
the Farm Credit Administration in the
case of a voluntary or involuntary liq-
uidation of the association, the provi-
sions of subpart L of part 611 apply, and
the provisions of this subpart shall not
apply.

(c) These regulations are not applica-
ble to the termination of an associa-

tion whose investment in the Farm
Credit Bank or agricultural credit
bank of which it is a member is in ex-
cess of 25 percent of the bank’s capital
as computed according to GAAP, or
whose indebtedness to the Farm Credit
Bank or agricultural credit bank of
which it is a member is in excess of 25
percent of the total loans of the bank
as of the quarter end preceding the
adoption of the commencement resolu-
tion.

[56 FR 3407, Jan. 30, 1991, as amended at 61
FR 67186, Dec. 20, 1996]

§ 611.1205 Definitions.

For the purposes of this subpart, the
following definitions apply:

(a) Commencement resolution means
the resolution adopted pursuant to
§ 611.1210(a) to indicate the commence-
ment of the termination process.

(b) GAAP means generally accepted
accounting principles, which is that
body of conventions, rules and proce-
dures necessary to define accepted ac-
counting practice at a particular time,
as promulgated by the Financial Ac-
counting Standards Board and other
authoritative sources recognized
assetting standards for the accounting
profession in the United States. GAAP
shall include not only broad guidelines
of general application but also detailed
practices and procedures that con-
stitute standards against which finan-
cial presentations are evaluated. When
the Farm Credit Administration’s in-
terpretation of how GAAP should be
applied to a specific event or trans-
action differs from an association’s in-
terpretation, the interpretation of the
Farm Credit Administration shall pre-
vail.

(c) OFI means an other financing in-
stitution that has established a fund-
ing and discount relationship with a
Farm Credit Bank or an agricultural
credit bank pursuant to section
1.7(b)(1) of the Act and the regulations
in subpart P of part 614.

(d) Reconsideration vote means the
vote at which the voting stockholders
reconsider whether to terminate the
terminating association’s Farm Credit
status.
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(e) Successor institution means the in-
stitution to which the terminating as-
sociation will convert when its Farm
Credit charter is revoked.

(f) Terminating association means an
association seeking to terminate its
status as a Farm Credit institution and
to charter the institution as a bank,
savings and loan association, or other
type of financial institution.

(g) Termination resolution means the
resolution adopted pursuant to
§ 611.1211(a) approving the applications
for termination and a new charter and
providing for submission of the termi-
nation proposal to a stockholder vote.

(h) Termination vote means the stock-
holder vote at which the termination
proposal is first submitted to the vot-
ing stockholders for their approval or
disapproval.

[56 FR 3407, Jan. 30, 1991; 56 FR 11589, Mar. 19,
1991; 63 FR 36547, July 7, 1998]

§ 611.1210 Advance notification.
(a) An association’s board of direc-

tors shall commence the process of ter-
mination by adopting a commence-
ment resolution indicating the associa-
tion’s intention to terminate its Farm
Credit status.

(b) Within 5 days of the adoption of
the commencement resolution by the
board of directors, the terminating as-
sociation shall:

(1) Submit a certified copy of the
commencement resolution to the Farm
Credit Administration; and

(2) Mail a brief announcement to all
holders of equity in the association
which states that the board is taking
steps to terminate its Farm Credit sta-
tus and which describes the process of
termination, the anticipated effect of
termination on current holders of eq-
uity, and the type of institution the
successor institution will be. If bylaws
are adopted in accordance with para-
graph (e) of this section, the announce-
ment shall also state that, during the
time period from the passage of the
commencement resolution until the ef-
fective date of termination, new com-
mon stock and participation certifi-
cates either purchased from the asso-
ciation in connection with a loan or
sold to the association prior to the ter-
mination will not entitle the holder to
receive a share in the adjusted book

value in excess of par of the associa-
tion.

(c)(1) Within 15 days after submission
of the commencement resolution pur-
suant to paragraph (b)(1) of this sec-
tion, the terminating association shall
submit to the Farm Credit Administra-
tion a statement of its estimation of
the exit fee together with an expla-
nation of the computation of the exit
fee pursuant to the requirements of
§ 611.1240. For purposes of this estimate
of the exit fee, the computation date
set forth in § 611.1240(c) shall be the
quarter end preceding the date of the
commencement resolution.

(2) Within 45 days of its receipt of the
terminating association’s estimated
exit fee, the Farm Credit Administra-
tion shall either confirm the associa-
tion’s estimation of the exit fee or no-
tify the association of any required re-
visions to the computation.

(3) In the event that the Farm Credit
Administration requires adjustments
to the estimated exit fee pursuant to
paragraph (c)(2) of this section, the ter-
minating association may request re-
consideration of any revisions. Such re-
quest shall be in writing and shall set
forth specific reasons why the revisions
should not be made. The Farm Credit
Administration shall reconsider the re-
visions and shall inform the terminat-
ing association of its determination
within 15 days of the receipt of the re-
consideration request.

(d) During the time period after the
board of directors’ adoption of the com-
mencement resolution pursuant to
paragraph (a) of this section and prior
to the effective date of termination,
the following conditions shall apply to
the terminating association’s conduct
of business:

(1) Each prospective new borrower
shall be informed of the effect of the
proposed termination upon the borrow-
er’s loan and shall be specifically in-
formed whether the borrower will con-
tinue to have any of the borrower
rights provided under the Act and regu-
lations promulgated thereunder;

(2) Any common stockholders or par-
ticipation certificate holders who seek
to have such equity interest retired be-
fore termination shall be informed that
the retirement would extinguish the

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00072 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



77

Farm Credit Administration § 611.1212

holder’s right to an interest in the suc-
cessor institution if the termination is
completed or to dissent from the ter-
mination and receive an amount equal
to the adjusted book value of the hold-
er’s equity in the terminating associa-
tion.

(e) Notwithstanding any provisions of
§ 615.5230(b) to the contrary, an associa-
tion may adopt bylaws which provide
for the issuance of a special class of
common stock and participation cer-
tificates in connection with loans
granted during the time period subse-
quent to the adoption of the com-
mencement resolution and prior to the
termination. Such common stock or
participation certificates, which shall
be issued in accordance with section
4.3A of the Act, shall have characteris-
tics identical to shares of the existing
classes of common stock or participa-
tion certificates issued as a condition
of the extension of a loan, except for
the following:

(1) In the event of termination, the
holder shall be entitled to receive the
following:

(i) If the holder is eligible to vote and
does not vote against the termination,
an interest in the successor institution
in an amount equal to the adjusted
book value or the purchase price of the
stock, whichever is less;

(ii) If the holder is not eligible to
vote or is eligible to vote and votes
against the termination, either an in-
terest in the successor institution as
set forth in paragraph (e)(1)(i) of this
section, or, if such holder dissents pur-
suant to § 611.1260, cash in the amount
of the purchase price or the adjusted
book value of the stock or participa-
tion certificate, whichever is less.

(2) In the event that the termination
does not occur, the special classes of
stock or participation certificates shall
automatically convert into shares of
the otherwise identical classes of stock
or participation certificates issued
prior to the adoption of the commence-
ment resolution.

[56 FR 3407, Jan. 30, 1991; 56 FR 11589, Mar. 19,
1991]

§ 611.1211 Filing of termination appli-
cation.

(a) The board of directors of an asso-
ciation that seeks to terminate its sta-

tus shall adopt an appropriate termi-
nation resolution approving an applica-
tion for such termination, approving
an application for a new charter for the
successor institution, and providing for
the submission of such termination
proposal to its stockholders for a vote.

(b) An original and three copies of a
termination application consisting of
the following materials shall be sub-
mitted by the terminating association
to the Farm Credit Administration for
review and preliminary approval:

(1) A certified copy of the termi-
nation resolution adopted pursuant to
paragraph (a) of this section;

(2) A copy of the plan of termination
as required under § 611.1230;

(3) An information statement that
complies with the requirements of
§ 611.1225;

(4) All other information that is to be
submitted to the stockholders and
other equity holders in connection
with the contemplated action; and

(5) Any additional information the
board of directors wishes to submit to
the Farm Credit Administration in
support of the request or that the Farm
Credit Administration requests.

(c) The terminating association shall
provide the Farm Credit Administra-
tion with any material revisions to in-
formation in the plan of termination,
including updated financial informa-
tion, that becomes available during the
pendency of the termination applica-
tion and prior to termination.

§ 611.1212 Filing date of termination
application.

(a) Except as provided in paragraph
(c) of this section, the termination ap-
plication will be given a filing date
which shall be the date on which it is
determined to be technically complete.
Within 10 business days after the Farm
Credit Administration receives the ter-
mination application, the Farm Credit
Administration shall determine that
the application is technically complete
and give it a filing date, or return the
application to the terminating associa-
tion if it is incomplete. If the Farm
Credit Administration fails to make a
determination or to return the applica-
tion before the end of the 10-day review
period, the application shall be deemed
to be technically complete and shall

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00073 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



78

12 CFR Ch. VI (1–1–99 Edition) § 611.1215

receive a filing date which is the last
day of the 10-day review period.

(b) A termination application is con-
sidered to be technically complete
when it is determined upon prelimi-
nary review to contain responses to all
items required to be submitted to the
Farm Credit Administration under
§ 611.1211.

(c) In the event the advance notifica-
tion required in § 611.1210 is not re-
ceived by the Farm Credit Administra-
tion at least 60 days prior to the filing
date which would otherwise be assigned
to the termination application in ac-
cordance with paragraph (a) of this sec-
tion, the filing date shall be the date
that is 60 days following the date on
which the terminating association first
informs the Farm Credit Administra-
tion of the association’s intention to
terminate its Farm Credit status. Dur-
ing this 60-day period, the Farm Credit
Administration shall contact other as-
sociations to determine their willing-
ness to provide service to the territory
of the terminating association or to de-
termine if there are persons who wish
to charter a new association to serve
the territory. An inability of the Farm
Credit Administration to arrange for a
new service provider for the territory
shall not be grounds for an extension of
the 60-day period. However, the Farm
Credit Administration may in its sole
discretion reduce the required 60-day
period in the event that a new service
provider to serve the territory is deter-
mined. This paragraph shall not apply
if the entire chartered territory of the
terminating association is already in-
cluded in the charter of one or more as-
sociations that are chartered to offer
credit services of the same type as the
terminating association.

[56 FR 3407, Jan. 30, 1991; 56 FR 11589, Mar. 19,
1991]

§ 611.1215 Farm Credit Administration
review and approval.

(a) When the termination application
has received a filing date, the Farm
Credit Administration shall review the
application and either disapprove or
give its preliminary approval pursuant
to section 7.11(a)(2) of the Act.

(b) The Farm Credit Administration
Board shall have 30 days from the filing
date, as defined in § 611.1212, to approve

or disapprove the termination applica-
tion. If the Farm Credit Administra-
tion Board does not act within such 30-
day period, the plan of termination
may be submitted to the stockholders
pursuant to section 7.11(a)(2) of the
Act.

(c) If the application is disapproved,
written notice specifying the reasons
for disapproval shall be transmitted to
the chief executive officer of the asso-
ciation, who shall promptly notify the
association’s board of directors. If the
application is disapproved, it shall not
be submitted to the stockholders for a
vote.

(d) Upon stockholder approval of the
proposed termination as provided in
§ 611.1220, the secretary of the termi-
nating association shall forward to the
Farm Credit Administration a certified
record of the results of the stockholder
vote and shall notify its stockholders
and other equity holders of the results
of the vote as provided in § 611.1220(e).

(e) Final approval by the Farm Credit
Administration Board pursuant to sec-
tion 7.10(a)(2) shall be conditioned upon
the following:

(1) A termination vote in favor of ter-
mination and, if a reconsideration vote
is held, a reconsideration vote in favor
of termination;

(2) Receipt by the Farm Credit Ad-
ministration of conformed executed
copies of all contracts and agreements
submitted pursuant to § 611.1230;

(3) Satisfactory evidence of the ter-
minating association’s adequate provi-
sion for payment of debts and retire-
ment of equities;

(4) Evidence of the grant of a new
charter for the successor institution by
the appropriate Federal or State char-
tering authority;

(5) Payment of the exit fee by cer-
tified check of other means agreed
upon by the Farm Credit Administra-
tion and the terminating association;
and

(6) The fulfillment of any other con-
dition of termination imposed by the
Farm Credit Administration Board
which is necessary and appropriate to
provide for the equitable treatment of
the parties affected by the termi-
nation.

(f) If the Farm Credit Administration
grants final approval, the terminating
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association’s charter shall be revoked,
and the termination shall be effective
on the last to occur of—

(1) The proposed termination date of
the terminating association;

(2) Ninety (90) days after receipt by
the Farm Credit Administration of the
notice required to be submitted pursu-
ant to paragraph (d) of this section;
and

(3) Receipt of final payment of the
exit fee.

[56 FR 3407, Jan. 30, 1991; 56 FR 11589, Mar. 19,
1991]

§ 611.1220 Voting record date and
stockholder approval.

(a) Upon receipt of preliminary ap-
proval of the termination application
by the Farm Credit Administration
Board, or if the Board takes no action
prior to the end of the 30-day review
period, the association shall call a
meeting of its voting stockholders. The
stockholders meeting shall be held
within 60 days of the last day of the 30-
day review period. All holders of equity
in the terminating association shall be
permitted to attend the meeting. The
stockholders eligible to vote shall be
the stockholders who are eligible to
vote on the voting record date as deter-
mined by the association’s bylaws if
such date is not more than 70 days
prior to the stockholder vote, or on a
date fixed by the board of directors
which shall be not more than 70 days
prior to the date of the stockholder
vote. The association shall notify each
stockholder that the resolution has
been filed and that a meeting will be
held in accordance with the associa-
tion’s bylaws.

(b) The notice of meeting to consider
and act upon the board of directors’
resolutions shall be accompanied by an
information statement that complies
with the requirements of § 611.1225.

(c)(1) The terminating association
shall establish voting security proce-
dures that comply with the procedures
for the election of directors in § 611.330,
as applicable. Specifically, the termi-
nating association shall ensure that all
information regarding how or whether
individual stockholders have voted and
all materials such as ballots, proxy bal-
lots, election records, and other rel-
evant documentation related to the

votes of stockholders is held in strict
confidence.

(2) The terminating association may
adopt procedures that require the
stockholders to sign or otherwise ver-
ify their eligibility to vote on an enve-
lope which contains a marked ballot in
a sealed envelope. The terminating as-
sociation may also use signed proxies
or eligibility certificates that will ac-
company a ballot or instructions on
how to vote the proxy in a separate
sealed envelope.

(3) The terminating association shall
use a form of identity code on the bal-
lot enabling it to determine which
stockholders are eligible to exercise
dissenters’ rights and shall require
that the votes be tabulated by an inde-
pendent party who is not a stock-
holder, director, or officer of the termi-
nating association or the successor in-
stitution. When the terminating asso-
ciation receives notification pursuant
to § 611.1260 that a stockholder intends
to exercise dissenters’ rights, the asso-
ciation will verify with the independ-
ent party that the stockholder voted
against the termination. The terminat-
ing association shall be informed of the
vote of a stockholder only in the event
that stockholder exercises the right to
retire stock in the association in ac-
cordance with § 611.1260.

(d) The proposal shall be approved by
the stockholders if agreed to by a ma-
jority of the eligible voting stockhold-
ers of the association voting in person
or by proxy at the stockholders’ meet-
ing.

(e) Upon approval of a proposed ter-
mination by the stockholders of the
terminating association, a certified
statement showing the results of the
stockholder vote shall be forwarded to
the Farm Credit Administration within
10 days following the stockholders’
meeting. The terminating association
shall notify its stockholders and other
holders of equity interests of the re-
sults of the vote not later than 30 days
after the final vote. If the stockholder
vote is in favor of termination, stock-
holders who voted against the termi-
nation and other equity holders shall
be informed of their right to dissent as
provided in § 611.1260(f). In addition, the
terminating association shall further
notify stockholders of their right to
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file a petition for reconsideration in
accordance with § 611.1235 and that any
petition for reconsideration must be
filed on or before a date certain, which
shall be 35 days after the date the ter-
minating association mails notice to
the stockholders of the results of the
stockholder vote.

§ 611.1225 Requirements for informa-
tion statement.

Notice of the meeting to consider and
act upon a proposed termination shall
be sent to all stockholders and other
holders of equity interests and shall be
accompanied by an information state-
ment that contains the information
and materials set forth in this regula-
tion as follows:

(a) A statement on either the first
page of the material or the notice of
the stockholders’ meeting, in capital
letters and boldface type that:

THE FARM CREDIT ADMINISTRA-
TION HAS NEITHER APPROVED
NOR PASSED UPON THE ACCU-
RACY OR ADEQUACY OF THE IN-
FORMATION ACCOMPANYING THE
NOTICE OF MEETING OR PRE-
SENTED AT THE MEETING AND NO
REPRESENTATION TO THE CON-
TRARY SHALL BE MADE OR RE-
LIED UPON.

(b) A statement on the first page of
the material entitled ‘‘Executive Sum-
mary’’ and consisting of a concise de-
scription of the material changes in
rights of the borrowers, stockholders,
and holders of other equity interests to
occur as a result of the termination,
the effect of such changes, and the po-
tential benefits and disadvantages to
them of the termination.

(c) A description of the plan of termi-
nation as required in § 611.1230.

(d) A statement by the board of direc-
tors of the terminating association
enumerating the potential benefits and
disadvantages of the termination to-
gether with the basis for the board’s
recommendation for termination.

(e) A list of the initial board of direc-
tors and senior officers of the successor
institution, together with a brief de-
scription of the business experience of
each such person, including principal
occupation and employment, during
the past 5 years.

(f) A summary of the provisions of
the organizational documents of the
successor institution, including the ar-
ticles of incorporation and bylaws, that
differ materially from the charter and
bylaws of the terminating association.
The summary shall indicate both
whether the maintenance of a borrow-
ing relationship with the successor in-
stitution will be required as a condi-
tion for maintaining a stockholder’s
interest, and whether the maintenance
of a stockholder’s interest will be re-
quired as a condition for maintaining a
borrowing relationship.

(g) An explanation of any changes in
the nature of the stockholders’ and
other equity holders’ investment in the
association, including but not limited
to any changes in dividends, patronage
refunds, voting rights, preferences, re-
tirement of equities, and priority upon
liquidation. If any eligible borrower
stock is outstanding, such explanation
shall include a statement that the
guaranty afforded to eligible borrower
stock by section 4.9A of the Act shall
be extinguished at termination and
that any stock of the successor institu-
tion received in exchange for eligible
borrower stock shall not be protected
under section 4.9A of the Act.

(h) An explanation of the effect of
termination on the rights that borrow-
ers are afforded under the Act; the ex-
piration date of those rights, if applica-
ble, under the provisions of the plan of
termination; a statement that borrow-
ers may seek to have their loans sold
to or refinanced with another lending
institution, including the associa-
tion(s) that will be chartered to serve
the terminating association’s territory
or any other associations that already
serve the territory, provided that any
such Farm Credit institution is author-
ized to make such a loan in accordance
with part 614 of this chapter; and an ex-
planation of the procedure for a bor-
rower to apply for the sale or refinanc-
ing of his loan to the association(s)
that will be chartered to serve the ter-
minating association’s territory, if
such designations have been made. The
disclosure shall include the name, ad-
dress and telephone number of such as-
sociation(s), together with a statement
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that any such association is not obli-
gated to accept any loans of the termi-
nating association.

(i) An explanation of the formula and
process by which equity of the termi-
nating association will be exchanged
for equity in the successor institution
or other consideration.

(j) A description of any agreement or
arrangement with any person, includ-
ing any officers or directors of the ter-
minating association, relating to em-
ployment or termination of employ-
ment with the terminating association
or employment with the successor in-
stitution.

(k) An explanation of the computa-
tion of the exit fee and the estimated
amount of the exit fee.

(l) A statement detailing the nature
and type of financial institution that
the successor institution will become
after termination and the conditions of
approval, if any, placed on the succes-
sor institution by the State or Federal
financial regulator that will charter
the successor institution.

(m) A summary of the differences, if
any, between the terminating associa-
tion and the successor institution with
respect to interest rates, interest rate
policies, collection policies, services
provided, service fees, and any other
item of interest that would affect a
borrower’s lending relationship with
the successor institution including
whether stockholders will be restricted
in any way in their ability to borrow
from the successor institution.

(n) A discussion of the expected cap-
ital requirements of the successor in-
stitution, and the amount and method
of capitalization for the successor in-
stitution.

(o) An explanation of the sources and
manner of funding the operations of
the successor institution.

(p) An explanation of the existence of
any continuing contingent liability
that will not be paid immediately upon
termination and the manner in which
this liability will be addressed by the
successor institution.

(q) A summary of the differences in
tax status of the terminating associa-
tion and the successor institution, and
an explanation of the effect of such
changes on both the successor institu-
tion and the stockholders.

(r) A brief description of the regu-
latory environment for the successor
institution and a summary of the dif-
ferences from the current regulatory
environment that affect the cost of
doing business of the value of equity
and that are not addressed elsewhere in
the information statement.

(s) A statement describing those
stockholders and other holders of eq-
uity that are entitled to dissenters’
rights and an explanation of those
rights as set forth in § 611.1260, includ-
ing the estimated value of the stock
upon distribution, procedures for the
exercise of dissenters’ rights, and the
time period during which such rights
may be exercised, and a statement that
eligible voting stockholders who do not
vote against the termination will not
receive dissenters’ rights.

(t)(1) A presentation of the following
financial data:

(i) A balance sheet and income state-
ment for the terminating institution
for each of the 2 preceding fiscal years;

(ii) A balance sheet for the terminat-
ing institution as of a date within 90
days of the date the termination appli-
cation is forwarded to the Farm Credit
Administration, presented on a com-
parative basis with the corresponding
period of the prior fiscal year;

(iii) An income statement for the in-
terim period between the end of the
last fiscal year and the date of the re-
quired balance sheet presented on a
comparative basis with the correspond-
ing period of the prior fiscal year;

(iv) A pro forma balance sheet of the
successor institution presented as if
termination had occurred as of the
date of the most current balance sheet
presented in the statement; and

(v) A pro forma summary of earnings
for the successor institution presented
as if the termination has been effective
at the beginning of the interim period
between the end of the last fiscal year
and the date of the balance sheet pre-
sented pursuant to paragraph (t)(1)(iv)
of this section.

(2) The format for the balance sheet
and income statement shall be the
same as is contained in the institu-
tion’s annual report to stockholders
and shall contain appropriate footnote
disclosures, including data relating to
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high-risk assets and other property
owned, and allowance for losses.

(3) The financial statements shall in-
clude either of the following:

(i) A statement signed by the chief
executive officer and each member of
the board of directors of the terminat-
ing association that the various finan-
cial statements are unaudited, but
have been prepared in all material re-
spects in accordance with GAAP (ex-
cept as otherwise disclosed therein)
and are, to the best of each signer’s
knowledge, a fair and accurate presen-
tation of the financial condition of the
association; or

(ii) A signed opinion by an independ-
ent certified public accountant that
the various financial statements have
been examined in accordance with gen-
erally accepted auditing standards and,
accordingly, included such tests of the
accounting records and other such au-
diting procedures as were considered
necessary in the circumstances, and, as
of the date of the statements, present
fairly the financial position of the ter-
minating association in accordance
with GAAP applied on a consistent
basis, except as otherwise disclosed
therein.

(u) A description of any event subse-
quent to the date of the financial state-
ments, but prior to the date upon
which the termination application is
submitted to the Farm Credit Adminis-
tration, that would have a material im-
pact on the financial condition of the
terminating association or the succes-
sor institution.

(v) A description of any event subse-
quent to the submission of the termi-
nation application to the Farm Credit
Administration that would have a ma-
terial impact on any information in
the termination application.

(w) A statement of any other mate-
rial fact or circumstance that a stock-
holder would need to know in order to
make an informed decision on the pro-
posed plan of termination, or that is
necessary to make the required disclo-
sures not misleading.

(x) A proxy, together with instruc-
tions on the purpose and authority for
its use, and the proper method for sig-
nature by the stockholder.

(y) A certification signed by the en-
tire board of directors of the terminat-

ing association as to the truth, accu-
racy, and completeness of the informa-
tion contained in the information
statement. If any director refuses to
sign the certification, the director
shall inform the Farm Credit Adminis-
tration of the reasons for such refusal.

[56 FR 3407, Jan. 30, 1991; 56 FR 11589, Mar. 19,
1991; 58 FR 48790, Sept. 20, 1993]

§ 611.1226 Prohibited acts.
(a) No terminating association or di-

rector, officer, employee or agent
thereof, shall make any untrue or mis-
leading statement of a material fact,
or fail to disclose any material fact
concerning the proposed plan of termi-
nation to a stockholder of the associa-
tion.

(b) No director, officer, employee, or
agent of a terminating association
shall make an oral or written represen-
tation to any person that a prelimi-
nary or final approval by the Farm
Credit Administration of an associa-
tion’s plan of termination constitutes,
directly or indirectly, either a rec-
ommendation on the merits of the pro-
posal or an assurance concerning the
adequacy or accuracy of any informa-
tion provided to the association’s
stockholders and other equity holders
in connection therewith.

§ 611.1230 Plan of termination.
The plan of termination shall include

the following information:
(a) Copies of all contracts, agree-

ments and other documents pertaining
to the proposed termination and orga-
nization of the successor institution.

(b) A statement of the means by
which the assets of the terminating as-
sociation will be transferred to, and its
liabilities assumed by, the successor
institution.

(c) The terminating association’s
plan to retire, and the successor insti-
tution’s plan to issue, equities held by
holders of stock, participation certifi-
cates, and allocated equities, if any.

(d) A copy of the charter application
filed with the appropriate Federal or
State chartering authority, together
with any exhibits or other supporting
information that is submitted to such
authority.

(e) A statement whether the succes-
sor institution will continue to have a
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credit relationship with the Farm
Credit bank and the effect such status
will have on the provision for payment
of the terminating association’s debts.
The plan of termination shall include
evidence of the agreement and plan for
satisfaction of outstanding debts,
whether contained in a general financ-
ing agreement or otherwise.

(f) The proposed effective date of the
termination.

§ 611.1235 Stockholder reconsider-
ation.

(a) Eligible voting stockholders have
the right to reconsider the approval of
the termination provided that—

(1) A petition signed by 15 percent of
the eligible voting stockholders of the
association is filed with the associa-
tion, and a copy of such petition is
filed with the Farm Credit Administra-
tion, within 35 days after the date of
mailing of the notification to stock-
holders of the final results of the
stockholder vote required under
§ 611.1215; and

(2) Such petition is certified by the
terminating association as provided in
paragraph (b) of this section.

(b) Each petition shall include the
signature, printed name and full ad-
dress of each voting stockholer signing
the petition. Within 5 days of its re-
ceipt of a timely filed stockholder peti-
tion, the association shall certify
whether the signatures on the petition
are the signatures of persons who were
eligible voting stockholders of the ter-
minating association on the voting
record date, and the association shall
notify the Farm Credit Administration
of such certification.

(c) The petition shall include the
name and address of a person who shall
serve as petitioners’ representative and
who shall represent the interests of the
petitioners in the reconsideration vote
process.

(d) If the terminating association
certifies that at least 15 percent of eli-
gible voting stockholders have signed
the petition, a special stockholders’
meeting shall be called by the associa-
tion to vote on the reconsideration.
Such meeting shall be held within 60
days after the date on which the stock-
holders were notified of the final result
of the termination vote. If a majority

of stockholders of the association vot-
ing in person or by written proxy vote
against the termination, the termi-
nation is not approved. If a majority of
stockholders of the association voting
in person or by written proxy do not
vote against the termination, the ter-
mination shall be effective pursuant to
the provisions of § 611.1215(f), but not
less than 15 days after the reconsider-
ation vote.

(e) The petitioners, through the peti-
tioners’ representative, and board of di-
rectors of the terminating association
shall each have the opportunity to
present to the stockholders and other
equity holders a written statement of
their views regarding the reasons for
calling a reconsideration vote. Such
statements shall be reasonable in
length and shall be mailed to stock-
holders and other equity holders along
with the notice of stockholders’ meet-
ing for the reconsideration vote.

(f) The terminating association shall,
at its expense, immediately provide the
stockholders initiating the petition
with a list of the names and addresses
of all of the eligible voting stockhold-
ers of the association. All other ex-
penses for the petition shall be borne
by the petitioners. Reasonable ex-
penses for the reconsideration vote
shall be borne by the terminating asso-
ciation.

§ 611.1240 Exit fee.

(a) For the purposes of this section,
the following definitions apply:

(1) Assets means all assets less appro-
priate valuation reserves as determined
in accordance with GAAP except where
otherwise noted in this section.

(2) Contingent liabilities means those
liabilities that, in accordance with
GAAP, will materialize if certain
events occur.

(3) Total capital means all capital
stock, surplus and undivided profits ac-
counts as determined in accordance
with GAAP, except where otherwise
noted in this section, and as adjusted
pursuant to the requirements of
§ 611.1240.

(b) A terminating association shall
pay an exit fee equal to the amount by
which the total capital of the associa-
tion exceeds 6 percent of its assets. The
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exit fee shall be paid to the Farm Cred-
it Assistance Fund if the effective date
of termination is prior to January 1,
1992 or to the Farm Credit Insurance
Fund if the effective date is after that
date.

(c) The computation date for the exit
fee shall be the quarter end preceding
the filing date. A certified audit of the
terminating association shall be per-
formed by a qualified public account-
ant, as defined in § 621.2(i), as of the
computation date. The Farm Credit
Administration may, in its complete
discretion, waive this requirement if
such an audit was performed as of a
date within the 6 months preceding the
computation date.

(d) The method of computation shall
be as follows:

(1) The average daily balance of as-
sets and total capital for the past 12
months preceding the computation
date will be computed as a basis for de-
termining the exit fee; and

(2) Account balances shall be com-
puted in accordance with GAAP and
adjusted in accordance with paragraphs
(e), (f), (g), and (h) of this section.

(e) For purposes of determining the
amount of the exit fee, the Farm Credit
Administration will review the termi-
nating association’s transactions over
a 3-year period prior to the date of the
adoption of the termination resolution.
If this review determines that the ter-
minating association’s account bal-
ances do not accurately reflect the
value of its assets and liabilities, or
that the association has retired capital
outside the ordinary course of business,
or that the association has taken any
other actions unrelated to its core
business that have the effect of in-
creasing or decreasing the amount of
the exit fee, the Farm Credit Adminis-
tration may make adjustments to the
association’s assets, liabilities, or cap-
ital and recompute the exit fee based
on these adjustments. The review by
the Farm Credit Administration shall
include, but not be limited to:

(1) Additions to or subtractions from
the allowance for loan losses;

(2) Additions to assets from trans-
actions that are outside the terminat-
ing association’s ordinary course of
business;

(3) Dividends or patronage refunds
exceeding the terminating associa-
tion’s usual practices;

(4) Changes in the terminating asso-
ciation’s capitalization plan or imple-
mentation of that plan that increased
or decreased the level of borrower in-
vestment;

(5) Contingent liabilities, such as
loss-sharing obligations, that can be
reasonably quantified; and

(6) Assets that may be overvalued,
undervalued or not recorded on the
books of the association.

(f) Capital of the terminating asso-
ciation owned by another Farm Credit
institution or by the Financial Assist-
ance Corporation shall not be included
in capital for the purpose of determin-
ing the exit fee.

(g) In the event that GAAP requires
that a liability be recorded on the bal-
ance sheet that will be offset by an un-
recorded asset, the transaction record-
ing the liability shall be reversed.

(h) In the event the terminating asso-
ciation has recorded expenses that
would not have been recorded but for
the termination, such transactions
shall be reversed.

(i) The exit fee shall be paid by cer-
tified check, or other means agreed
upon by the Farm Credit Administra-
tion and the terminating association.

[56 FR 3407, Jan. 30, 1991, as amended at 58
FR 48790, Sept. 20, 1993]

§ 611.1250 Repayment of debts.

(a) The terminating association shall
provide for the payment or assumption
by the successor institution of all out-
standing debt obligations.

(b) The terminating association may
establish and maintain an OFI rela-
tionship with the Farm Credit Bank or
agricultural credit bank, subject to all
applicable requirements of part 614,
subpart P, of this chapter. The general
financing agreement establishing the
OFI relationship shall provide for the
assumption by the successor institu-
tion of any direct loan or other obliga-
tion that a production credit associa-
tion is authorized to incur and that is
not repaid at the time of termination.
Any part of the direct loan or other ob-
ligation that is not linked to a loan
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covered by the general financing agree-
ment shall be repaid as provided in
paragraph (c) of this section.

(c) A terminating association that
will not become an OFI shall either
repay its direct loan and any other ob-
ligations to the Farm Credit Bank or
agricultural credit bank upon termi-
nation or shall arrange with the appro-
priate bank to repay the loan or obliga-
tion. The terminating association may,
with the concurrence of the Farm Cred-
it Bank or agricultural credit bank,
repay the loan or obligation over a pe-
riod that shall not exceed 3 years fol-
lowing termination.

(d) The terminating association shall
pay or make provision for payment of
obligations to any other Farm Credit
institutions under any loss-sharing
agreement or other agreement.

[56 FR 3407, Jan. 30, 1991, as amended at 61
FR 67186, Dec. 20, 1996]

§ 611.1255 Retirement of equities
owned.

(a) The Farm Credit Bank or agricul-
tural credit bank may retire all equi-
ties of the bank that are owned by the
terminating association on the termi-
nation date or may enter into an agree-
ment with the terminating association
that would provide for a phased retire-
ment of the equities. Any such plan for
phased retirement shall provide for
such retirement to be completed by the
earlier to occur of the date on which
the terminating association repays all
indebtedness to the bank or the date
that is 3 years from the termination
date, provided that no retirement shall
occur during that period if any such re-
tirement would result in the Bank’s
failure to meet minimum capital re-
quirements.

(b) If the Farm Credit Bank or agri-
cultural credit bank, and the terminat-
ing association are unable to reach
agreement regarding the retirement of
the bank’s equities, either institution
may send the most recent proposals to
the Farm Credit Administration along
with an explanation of the points of
disagreement. The Farm Credit Admin-
istration may require the bank to re-
tire terminating association equities
under such conditions as the Farm
Credit Administration may require.

(c) No retirement shall occur if the
Farm Credit Administration deter-
mines that the retirement of equities
of the Farm Credit Bank or the agri-
cultural credit bank would threaten
the viability of the bank.

(d) The amount to be paid to a termi-
nating association in the retirement of
equities owned in the Farm Credit
Bank or the agricultural credit bank
shall be equal to the amount of the al-
located equities owned by the termi-
nating association in the bank, less
any impairment, at the date the re-
quest for retirement is made by the
terminating association.

(e) If the terminating association has
outstanding stock issued to another
Farm Credit institution, the associa-
tion shall retire all such investment
prior to termination.

(f) A Farm Credit Bank’s or agricul-
tural credit bank’s equities obligated
to be retired under any agreement be-
tween the terminating association and
the bank shall not be considered as
part of the permanent capital of the
Farm Credit Bank or agricultural cred-
it bank for purposes of § 615.5240.

[61 FR 67186, Dec. 20, 1996]

§ 611.1260 Dissenters’ rights.

(a) Dissenting stockholders, at their
discretion, may, but are not required
to, have their stock or participation
certificates in the terminating associa-
tion retired as provided in paragraph
(b) of this section. To be eligible to be
a dissenting stockholder a person must
be the owner, other than a Farm Credit
institution, of voting or non-voting
stock or other equities of the terminat-
ing association who was either–

(1) Not eligible to vote on the termi-
nation resolution; or

(2) Eligible to vote on the termi-
nation resolution and voted, in person
or by proxy, against such resolution.

(b) The terminating association shall
pay dissenting stockholders in accord-
ance with the priorities in liquidation
set forth in the bylaws of the terminat-
ing association. Notwithstanding any
provision of paragraph (c) to the con-
trary, dissenting stockholders who
hold eligible borrower stock shall re-
ceive not less than par value for their
stock.

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00081 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



86

12 CFR Ch. VI (1–1–99 Edition) § 611.1266

(c)(1) Except as provided in paragraph
(d) of this section, the price paid to dis-
senting stockholders who own common
stock or participation certificates shall
be the adjusted book value, which is
the book value on the computation
date adjusted to reflect—

(i) Any increase or decrease in asset
value resulting from the appraisals re-
quired in § 611.1240; and

(ii) Deduction of the amount of the
exit fee.

(2) Payments made to dissenting
stockholders who own common stock
or participation certificates referred to
in paragraph (c)(1) of this section shall
be made on the following basis. If the
adjusted book value of the common
stock is less than or equal to the par or
stated value of the stock, the full
amount of the payment shall be in
cash. If the adjusted book value of the
common stock is greater than its par
or stated value, the association:

(i) Shall pay in cash an amount equal
to the par or stated value of the stock
or participation certificate; and

(ii) Shall cause or otherwise provide
for the successor institution to issue
on the date of termination subordi-
nated debt to the stockholder in an
amount equal to the amount by which
the book value exceeds the par or stat-
ed value of the stock or participation
certificate. Such subordinated notes
shall have a maturity date not in ex-
cess of 7 years after the date of
issuance, shall have a priority on liq-
uidation ahead of all equity shares but
shall be subordinated to the claims of
all other creditors, and shall carry a
rate of interest that shall be not less
than the rate for debt of comparable
maturity issued by the Treasury of the
United States plus 1 percent.

(d) If the association has adopted by-
laws in accordance with § 611.1210(e),
dissenting stockholders who own com-
mon stock or participation certificates
issued in accordance with such bylaws
shall be paid in cash an amount equal
to the lesser of the par or adjusted
book value of such stock or certifi-
cates.

(e) For the purposes of this section,
common stock consists of voting stock,
non-voting stock that was formerly
voting stock, and stock that has no

priority of payment over any other
class upon liquidation.

(f) The notice to stockholders and
other holders of equity interests re-
quired in § 611.1220(e) shall include the
following information:

(1) A statement of the rights of dis-
senting stockholders as specified in
paragraph (a) of this section;

(2) The current book and par value
per share, and the expected book and
market value of the stockholder’s pro
rata interest in the successor institu-
tion; and

(3) An explanation of the procedure
by which stockholders may exercise
dissenters’ rights and the form they
shall return to the terminating asso-
ciation informing it of their intent to
exercise such rights. The notification
form by which stockholders may exer-
cise dissenters’ rights shall include the
date by which the form must be re-
turned to the terminating association,
as specified in paragraph (b) of this sec-
tion, and a place for stockholders to
mark or indicate that they intend to
exercise dissenters’ rights. The notifi-
cation form shall be a convenient
method for the stockholders to notify
the association and may consist of, but
is not limited to, a postcard or pre-
printed return envelope.

(g) An explanation that dissenting
stockholders shall have until 30 days
following notification of their dissent-
ers’ rights to request retirement of
their stock or participation certifi-
cates. The stockholders’ election to re-
tire stock shall be rescinded in a peti-
tion for reconsideration is successful.

(h) An explanation that maintenance
of a borrowing relationship with the
successor institution shall not be re-
quired as a condition for owning stock
in the successor institution, unless
otherwise directed by the bylaws of the
successor institution.

[56 FR 3407, Jan. 30, 1991; 56 FR 11589, Mar. 19,
1991]

§ 611.1266 Loan refinancing by bor-
rowers.

(a) All loans and loan assets of the
terminating association shall become
assets of the successor institution un-
less they have been sold by the termi-
nating association to another lending
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institution or refinanced by the bor-
rower.

(b) If an association has been des-
ignated to serve the territory of the
terminating association prior to the
mailing of the information statement,
or if an association that offers credit
services of the same type as the termi-
nating association is already chartered
to serve the territory, such association
shall be identified in the information
statement. In addition, such associa-
tion shall provide the terminating as-
sociation with the following informa-
tion:

(1) The name and address of the asso-
ciation office that the borrower may
contact;

(2) An explanation of the procedures
to apply for financing with the associa-
tion and the procedures by which the
loan may be transferred to the associa-
tion;

(3) An explanation of the stock pur-
chase requirements of the new associa-
tion; and

(4) Any other information the asso-
ciation wishes to include or routinely
provides to new borrowers.

(c) If the terminating association re-
ceives the information required in
paragraph (b) of this section prior to
the mailing of the information state-
ment to borrowers, the terminating as-
sociation shall include such informa-
tion in the information statement. If
an association has not been designated
to serve the territory or if the termi-
nating association does not receive the
information required in paragraph (b)
of this section prior to the mailing of
the information statement, the termi-
nating association shall furnish each
borrower with the address and tele-
phone number of the funding bank with
instructions that the bank may be con-
tacted in the future to determine the
name and address of the association(s)
that will serve the territory in the fu-
ture.

(d) The terminating association shall
provide credit and loan information to
the association designated to serve the
territory upon the borrower’s request,
in accordance with §§ 618.8300 through
618.8325, and take such other steps as

are necessary to facilitate the transfer
of the loan to the association.

[56 FR 3407, Jan. 30, 1991, as amended at 61
FR 67186, Dec. 20, 1996]

§ 611.1270 Continuation of borrower
rights.

Terminating associations which
maintain an OFI relationship with the
Farm Credit bank shall comply with
borrower rights provisions contained in
part 614, subparts K, L, M and N of this
chapter. The terminating association
may not require a waiver of applicable
borrower rights provisions as a condi-
tion of ownership interest in and con-
tinued financing by the successor insti-
tution.

[56 FR 3407, Jan. 30, 1991; 56 FR 11589, Mar. 19,
1991]

PART 612—STANDARDS OF
CONDUCT

Sec.
612.2130 Definitions.
612.2135 Director and employee responsibil-

ities and conduct—generally.
612.2140 Directors—prohibited conduct.
612.2145 Director reporting.
612.2150 Employees—prohibited conduct.
612.2155 Employee reporting.
612.2157 Joint employees.
612.2160 Institution responsibilities.
612.2165 Policies and procedures.
612.2170 Standards of Conduct Official.
612.2260 Standards of conduct for agents.
612.2270 Purchase of System obligations.

AUTHORITY: Secs. 5.9, 5.17, 5.19 of the Farm
Credit Act (12 U.S.C. 2243, 2252, 2254).

SOURCE: 59 FR 24894, May 13, 1994, unless
otherwise noted.

§ 612.2130 Definitions.
For purposes of this part, the follow-

ing terms are defined:
(a) Agent means any person, other

than a director or employee, who rep-
resents a System institution in con-
tacts with third parties or who pro-
vides professional services to a System
institution, such as legal, accounting,
appraisal, and other similar services.

(b) A conflict of interest or the appear-
ance thereof exists when a person has a
financial interest in a transaction, re-
lationship, or activity that actually af-
fects or has the appearance of affecting
the person’s ability to perform official
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duties and responsibilities in a totally
impartial manner and in the best inter-
est of the employing institution when
viewed from the perspective of a rea-
sonable person with knowledge of the
relevant facts.

(c) Controlled entity and entity con-
trolled by mean an entity in which the
individual, directly or indirectly, or
acting through or in concert with one
or more persons:

(1) Owns 5 percent or more of the eq-
uity;

(2) Owns, controls, or has the power
to vote 5 percent or more of any class
of voting securities; or

(3) Has the power to exercise a con-
trolling influence over the manage-
ment of policies of such entity.

(d) Director means a member of a
board of directors.

(e) Employee means any salaried offi-
cer or part-time, full-time, or tem-
porary salaried employee.

(f) Entity means a corporation, com-
pany, association, firm, joint venture,
partnership (general or limited), soci-
ety, joint stock company, trust (busi-
ness or otherwise), fund, or other orga-
nization or institution, except System
institutions.

(g) Family means an individual and
spouse and anyone having the follow-
ing relationship to either: parents,
spouse, son, daughter, sibling, step-
parent, stepson, stepdaughter, step-
brother, stepsister, half brother, half
sister, uncle, aunt, nephew, niece,
grandparent, grandson, granddaughter,
and the spouses of the foregoing.

(h) Financial interest means an inter-
est in an activity, transaction, prop-
erty, or relationship with a person or
an entity that involves receiving or
providing something of monetary value
or other present or deferred compensa-
tion.

(i) Financially obligated with means
having a joint legally enforceable obli-
gation with, being financially obli-
gated on behalf of (contingently or oth-
erwise), having an enforceable legal ob-
ligation secured by property owned by
another, or owning property that se-
cures an enforceable legal obligation of
another.

(j) Material, when applied to a finan-
cial interest or transaction or series of
transactions, means that the interest

or transaction or series of transactions
is of such magnitude that a reasonable
person with knowledge of the relevant
facts would question the ability of the
person who has the interest or is party
to such transaction(s) to perform his or
her official duties objectively and im-
partially and in the best interest of the
institution and its statutory purpose.

(k) Mineral interest means any inter-
est in minerals, oil, or gas, including,
but not limited to, any right derived
directly or indirectly from a mineral,
oil, or gas lease, deed, or royalty con-
veyance.

(l) OFI means other financing insti-
tutions that have established an access
relationship with a Farm Credit Bank
or an agricultural credit bank under
section 1.7(b)(1)(B) of the Act.

(m) Officer means the chief executive
officer, president, chief operating offi-
cer, vice president, secretary, treas-
urer, general counsel, chief financial
officer, and chief credit officer of each
System institution, and any person not
so designated who holds a similar posi-
tion of authority.

(n) Ordinary course of business, when
applied to a transaction, means: (1) A
transaction that is usual and cus-
tomary between two persons who are in
business together; or

(2) A transaction with a person who
is in the business of offering the goods
or services that are the subject of the
transaction on terms that are not pref-
erential. Preferential means that the
transaction is not on the same terms
as those prevailing at the same time
for comparable transactions for other
persons who are not directors or em-
ployees of a System institution.

(o) Person means individual or entity.
(p) Relative means any member of the

family as defined in paragraph (g) of
this section.

(q) Service organization means each
service organization authorized by sec-
tion 4.25 of the Act, and each unincor-
porated service organization formed by
one or more System institutions.

(r) Standards of Conduct Official
means the official designated under
§ 612.2170 of these regulations.

(s) Supervised institution is a term
which only applies within the context
of a System bank or an employee of a
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System bank and refers to each asso-
ciation supervised by that bank.

(t) Supervising institution is a term
that only applies within the context of
an association or an employee of an as-
sociation and refers to the bank that
supervises that association.

(u) System institution and institution
mean any bank, association, or service
organization in the Farm Credit Sys-
tem, including the Farm Credit Banks,
banks for cooperatives, agricultural
credit banks, Federal land bank asso-
ciations, agricultural credit associa-
tions, Federal land credit associations,
production credit associations, the
Federal Farm Credit Banks Funding
Corporation, and service organizations.

§ 612.2135 Director and employee re-
sponsibilities and conduct—gen-
erally.

(a) Directors and employees of all
System institutions shall maintain
high standards of industry, honesty, in-
tegrity, impartiality, and conduct in
order to ensure the proper performance
of System business and continued pub-
lic confidence in the System and each
of its institutions. The avoidance of
misconduct and conflicts of interest is
indispensable to the maintenance of
these standards.

(b) To achieve these high standards
of conduct, directors and employees
shall observe, to the best of their abili-
ties, the letter and intent of all appli-
cable local, state, and Federal laws and
regulations and policy statements, in-
structions, and procedures of the Farm
Credit Administration and System in-
stitutions and shall exercise diligence
and good judgment in carrying out
their duties, obligations, and respon-
sibilities.

§ 612.2140 Directors—prohibited con-
duct.

A director of a System institution
shall not:

(a) Participate, directly or indi-
rectly, in deliberations on, or the de-
termination of, any matter affecting,
directly or indirectly, the financial in-
terest of the director, any relative of
the director, any person residing in the
director’s household, any business
partner of the director, or any entity
controlled by the director or such per-

sons (alone or in concert), except those
matters of general applicability that
affect all shareholders/borrowers in a
nondiscriminatory way, e.g., a deter-
mination of interest rates.

(b) Divulge or make use of, except in
the performance of official duties, any
fact, information, or document not
generally available to the public that
is acquired by virtue of serving on the
board of a System institution.

(c) Use the director’s position to ob-
tain or attempt to obtain special ad-
vantage or favoritism for the director,
any relative of the director, any person
residing in the director’s household,
any business partner of the director,
any entity controlled by the director
or such persons (alone or in concert),
any other System institution, or any
person transacting business with the
institution, including borrowers and
loan applicants.

(d) Use the director’s position or in-
formation acquired in connection with
the director’s position to solicit or ob-
tain, directly or indirectly, any gift,
fee, or other present or deferred com-
pensation or for any other personal
benefit on behalf of the director, any
relative of the director, any person re-
siding in the director’s household, any
business partner of the director, any
entity controlled by the director or
such persons (alone or in concert), any
other System institution, or any per-
son transacting business with the insti-
tution, including borrowers and loan
applicants.

(e) Accept, directly or indirectly, any
gift, fee, or other present or deferred
compensation that is offered or could
reasonably be viewed as being offered
to influence official action or to obtain
information that the director has ac-
cess to by reason of serving on the
board of a System institution.

(f) Knowingly acquire, directly or in-
directly, except by inheritance or
through public auction or open com-
petitive bidding available to the gen-
eral public, any interest in any real or
personal property, including mineral
interests, that was owned by the em-
ploying, supervising, or any supervised
institution within the preceding 12
months and that had been acquired by
any such institution as a result of fore-
closure or similar action; provided,
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however, a director shall not acquire
any such interest in real or personal
property if he or she participated in
the deliberations or decision to fore-
close or to dispose of the property or in
establishing the terms of the sale.

(g) Directly or indirectly borrow
from, lend to, or become financially ob-
ligated with or on behalf of a director,
employee, or agent of the employing,
supervising, or a supervised institution
or a borrower or loan applicant of the
employing institution, unless:

(1) The transaction is with a relative
or any person residing in the director’s
household;

(2) The transaction is undertaken in
an official capacity in connection with
the institution’s discounting, lending,
or participation relationships with
OFIs and other lenders; or

(3) The Standards of Conduct Official
determines, pursuant to policies and
procedures adopted by the board, that
the potential for conflict is insignifi-
cant because the transaction is in the
ordinary course of business or is not
material in amount and the director
does not participate in the determina-
tion of any matter affecting the finan-
cial interests of the other party to the
transaction except those matters af-
fecting all shareholders/borrowers in a
nondiscriminatory way.

(h) Violate an institution’s policies
and procedures governing standards of
conduct.

§ 612.2145 Director reporting.
(a) Annually, as of the institution’s

fiscal year end, and at such other times
as may be required to comply with
paragraph (c) of this section, each di-
rector shall file a written and signed
statement with the Standards of Con-
duct Official that fully discloses:

(1) The names of any immediate fam-
ily members as defined in § 620.1(e) of
this chapter, or affiliated organiza-
tions, as defined in § 620.1(a) of this
chapter, who had transactions with the
institution at any time during the
year;

(2) Any matter required to be dis-
closed by § 620.5(k) of this chapter; and

(3) Any additional information the
institution may require to make the
disclosures required by part 620 of this
chapter.

(b) Each director shall, at such inter-
vals as the institution’s board shall de-
termine is necessary to effectively en-
force this regulation and the institu-
tion’s standards-of-conduct policy
adopted pursuant to § 612.2165, file a
written and signed statement with the
Standards of Conduct Official that con-
tains those disclosures required by the
regulations and such policy. At a mini-
mum, these requirements shall include:

(1) The name of any relative or any
person residing in the director’s house-
hold, business partner, or any entity
controlled by the director or such per-
sons (alone or in concert) if the direc-
tor knows or has reason to know that
such individual or entity transacts
business with the institution or any in-
stitution supervised by the director’s
institution; and

(2) The name and the nature of the
business of any entity in which the di-
rector has a material financial interest
or on whose board the director sits if
the director knows or has reason to
know that such entity transacts busi-
ness with:

(i) The director’s institution or any
institution supervised by the director’s
institution; or

(ii) A borrower of the director’s insti-
tution or any institution supervised by
the director’s institution.

(c) Any director who becomes or
plans to become involved in any rela-
tionship, transaction, or activity that
is required to be reported under this
section or could constitute a conflict of
interest shall promptly report such in-
volvement in writing to the Standards
of Conduct Official for a determination
of whether the relationship, trans-
action, or activity is, in fact, a conflict
of interest.

(d) Unless a disclosure as a director
candidate under part 620 of this chapter
has been made within the preceding 180
days, a newly elected or appointed di-
rector shall report matters required to
be reported in paragraphs (a), (b), and
(c) of this section to the Standards of
Conduct Official within 30 days after
the election or appointment and there-
after shall comply with the require-
ments of this section.
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§ 612.2150 Employees—prohibited con-
duct.

An employee of a System institution
shall not:

(a) Participate, directly or indi-
rectly, in deliberations on, or the de-
termination of, any matter affecting,
directly or indirectly, the financial in-
terest of the employee, any relative of
the employee, any person residing in
the employee’s household, any business
partner of the employee, or any entity
controlled by the employee or such per-
sons (alone or in concert), except those
matters of general applicability that
affect all shareholders/borrowers in a
nondiscriminating way, e.g. a deter-
mination of interest rates.

(b) Divulge or make use of, except in
the performance of official duties, any
fact, information, or document not
generally available to the public that
is acquired by virtue of employment
with a System institution.

(c) Use the employee’s position to ob-
tain or attempt to obtain special ad-
vantage or favoritism for the em-
ployee, any relative of the employee,
any person residing in the employee’s
household, any business partner of the
employee, any entity controlled by the
employee or such persons (alone or in
concert), any other System institution,
or any person transacting business
with the institution, including borrow-
ers and loan applicants.

(d) Serve as an officer or director of
an entity that transacts business with
a System institution in the district or
of any commercial bank, savings and
loan, or other non-System financial in-
stitution, except employee credit
unions. For the purposes of this para-
graph, ‘‘transacts business’’ does not
include loans by a System institution
to a family-owned entity, service on
the board of directors of the Federal
Agricultural Mortgage Corporation, or
transactions with nonprofit entities or
entities in which the System institu-
tion has an ownership interest. With
the prior approval of the board of the
employing institution, an employee of
a Farm Credit Bank or association may
serve as a director of a cooperative
that borrows from a bank for coopera-
tives. Prior to approving an employee
request, the board shall determine
whether the employee’s proposed serv-

ice as a director is likely to cause the
employee to violate any regulations in
this part or the institution’s policies,
e.g., the requirements relating to devo-
tion of time to official duties.

(e) Use the employee’s position or in-
formation acquired in connection with
the employee’s position to solicit or
obtain any gift, fee, or other present or
deferred compensation or for any other
personal benefit for the employee, any
relative of the employee, any person
residing in the employee’s household,
any business partner of the employee,
any entity controlled by the employee
or such persons (alone or in concert),
any other System institution, or any
person transacting business with the
institution, including borrowers and
loan applicants.

(f) Accept, directly or indirectly, any
gift, fee, or other present or deferred
compensation that is offered or could
reasonably be viewed as being offered
to influence official action or to obtain
information the employee has access to
by reason of employment with a Sys-
tem institution.

(g) Knowingly acquire, directly or in-
directly, except by inheritance, any in-
terest in any real or personal property,
including mineral interests, that was
owned by the employing, supervising,
or any supervised institution within
the preceding 12 months and that had
been acquired by any such institution
as a result of foreclosure or similar ac-
tion.

(h) Directly or indirectly borrow
from, lend to, or become financially ob-
ligated with or on behalf of a director,
employee, or agent of the employing,
supervising, or a supervised institution
or a borrower or loan applicant of the
employing institution, unless:

(1) The transaction is with a relative
or any person residing in the employ-
ee’s household;

(2) The transaction is undertaken in
an official capacity in connection with
the institution’s discounting, lending,
or participation relationships with
OFIs and other lenders; or

(3) The Standards of Conduct Official
determines, pursuant to policies and
procedures adopted by the board, that
the potential for conflict is insignifi-
cant because the transaction is in the
ordinary course of business or is not
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material in amount and the employee
does not participate in the determina-
tion of any matter affecting the finan-
cial interests of the other party to the
transaction except those matters af-
fecting all shareholders/borrowers in a
nondiscriminatory way.

(i) Violate an institution’s policies
and procedures governing standards of
conduct.

(j) Act as a real estate agent or
broker; provided that this paragraph
shall not apply to transactions involv-
ing the purchase or sale of real estate
intended for the use of the employee, a
member of the employee’s family, or a
person residing in the employee’s
household.

(k) Act as an agent or broker in con-
nection with the sale and placement of
insurance; provided that this para-
graph shall not apply to the sale or
placement of insurance authorized by
section 4.29 of the Act.

§ 612.2155 Employee reporting.

(a) Annually, as of the institution’s
fiscal yearend, and at such other times
as may be required to comply with
paragraph (c) of this section, each sen-
ior officer, as defined in § 620.1(o) of this
chapter, shall file a written and signed
statement with the Standards of Con-
duct Official that fully discloses:

(1) The names of any immediate fam-
ily members, as defined in § 620.1(e) of
this chapter, or affiliated organiza-
tions, as defined in § 620.1(a) of this
chapter, who had transactions with the
institution at any time during the
year;

(2) Any matter required to be dis-
closed by § 620.5(k) of this chapter; and

(3) Any additional information the
institution may require to make the
disclosures required by part 620 of this
chapter.

(b) Each employee shall, at such in-
tervals as the Board shall determine
necessary to effectively enforce this
regulation and the institution’s stand-
ards-of-conduct policy adopted pursu-
ant to § 612.2165, file a written and
signed statement with the Standards of
Conduct Official that contains those
disclosures required by the regulation
and such policy. At a minimum, these
requirements shall include:

(1) The name of any relative or any
person residing in the employee’s
household, any business partner, or any
entity controlled by the employee or
such persons (alone or in concert) if the
employee knows or has reason to know
that such individual or entity trans-
acts business with the employing insti-
tution or any institution supervised by
the employing institution; and

(2) The name and the nature of the
business of any entity in which the em-
ployee has a material financial interest
or on whose board the employee sits if
the employee knows or has reason to
know that such entity transacts busi-
ness with:

(i) The employing institution or any
institution supervised by the employ-
ing institution; or

(ii) A borrower of the employing in-
stitution or any institution supervised
by the employing institution.

(c) Any employee who becomes or
plans to become involved in any rela-
tionship, transaction, or activity that
is required to be reported under this
section or could constitute a conflict of
interest shall promptly report such in-
volvement in writing to the Standards
of Conduct Official for a determination
of whether the relationship, trans-
action, or activity is, in fact, a conflict
of interest.

(d) A newly hired employee shall re-
port matters required to be reported in
paragraphs (a), (b), and (c) of this sec-
tion to the Standards of Conduct Offi-
cial within 30 days after accepting an
offer for employment and thereafter
shall comply with the requirements of
this section.

§ 612.2157 Joint employees.

No officer of a Farm Credit Bank or
an agricultural credit bank may serve
as an employee of an association in its
district and no employee of a Farm
Credit Bank or an agricultural credit
bank may serve as an officer of an as-
sociation in its district. Farm Credit
Bank or agricultural credit bank em-
ployees other than officers may serve
as employees other than officers of an
association in its district provided each
institution appropriately reflects the
expense of such employees in its finan-
cial statements.
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§ 612.2160 Institution responsibilities.

Each institution shall: (a) Ensure
compliance with this part by its direc-
tors and employees and act promptly
to preserve the integrity of and public
confidence in the institution in any
matter involving a conflict of interest,
whether or not specifically addressed
by this part or the policies and proce-
dures adopted pursuant to § 612.2165;

(b) Take appropriate measures to en-
sure that all directors and employees
are informed of the requirements of
this regulation and policies and proce-
dures adopted pursuant to § 612.2165;

(c) Adopt and implement policies and
procedures that will preserve the integ-
rity of and public confidence in the in-
stitution and the System pursuant to
§ 612.2165;

(d) Designate a Standards of Conduct
Official pursuant to § 612.2170; and

(e) Maintain all standards-of-conduct
policies and procedures, reports, inves-
tigations, determinations, and evi-
dence of compliance with this part for
a minimum of 6 years.

§ 612.2165 Policies and procedures.

(a) Each institution’s board of direc-
tors shall issue, consistent with this
part, policies and procedures governing
standards of conduct for directors and
employees.

(b) Board policies and procedures
issued pursuant to paragraph (a) of this
section shall reflect due consideration
of the potential adverse impact of any
activities permitted under the policies
and shall at a minimum:

(1) Establish such requirements and
prohibitions as are necessary to pro-
mote public confidence in the institu-
tion and the System, preserve the in-
tegrity and independence of the super-
visory process, and prevent the im-
proper use of official property, posi-
tion, or information. In developing
such requirements and prohibitions,
the institution shall address such
issues as the hiring of relatives, politi-
cal activity, devotion of time to duty,
the exchange of gifts and favors among
directors and employees of the employ-
ing, supervising, and supervised insti-
tution, and the circumstances under
which gifts may be accepted by direc-
tors and employees from outside

sources, in light of the foregoing objec-
tives;

(2) Outline authorities and respon-
sibilities of the Standards of Conduct
Official;

(3) Establish criteria for business re-
lationships and transactions not spe-
cifically prohibited by this part be-
tween employees or directors and bor-
rowers, loan applicants, directors, or
employees of the employing, super-
vised, or supervising institutions, or
persons transacting business with such
institutions, including OFIs or other
lenders having an access or participa-
tion relationship;

(4) Establish criteria under which
employees may accept outside employ-
ment or compensation;

(5) Establish conditions under which
employees may receive loans from Sys-
tem institutions;

(6) Establish conditions under which
employees may acquire an interest in
real or personal property that was
mortgaged to a System institution at
any time within the preceding 12
months;

(7) Establish conditions under which
employees may purchase any real or
personal property of a System institu-
tion acquired by such institution for
its operations;

(8) Provide for a reasonable period of
time for directors and employees to
terminate transactions, relationships,
or activities that are subject to prohi-
bitions that arise at the time of adop-
tion or amendment of the policies.

(9) Require new directors and new
employees involved at the time of elec-
tion or hiring in transactions, relation-
ships, and activities prohibited by
these regulations or internal policies
to terminate such transactions within
the same time period established for
existing directors or employees pursu-
ant to paragraph (b)(8) of this section,
beginning with the commencement of
official duties, or such shorter time pe-
riod as the institution may establish.

(10) Establish procedures providing
for a director’s or employee’s recusal
from official action on any matter in
which he or she is prohibited from par-
ticipating under these regulations or
the institution’s policies.

(11) Establish documentation require-
ments demonstrating compliance with
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standards-of-conduct decisions and
board policy;

(12) Establish reporting require-
ments, consistent with this part, to en-
able the institution to comply with
§ 620.5 of this chapter, monitor conflicts
of interest, and monitor recusal com-
pliance; and

(13) Establish appeal procedures
available to any employee to whom
any required approval has been denied.

§ 612.2170 Standards of Conduct Offi-
cial.

(a) Each institution’s board shall des-
ignate a Standards of Conduct Official
who shall:

(1) Advise directors, director can-
didates, and employees concerning the
provisions of this part;

(2) Receive reports required by this
part;

(3) Make such determinations as are
required by this part;

(4) Maintain records of actions taken
to resolve and/or make determinations
upon each case reported relative to
provisions of this part;

(5) Make appropriate investigations,
as directed by the institution’s board;
and

(6) Report promptly, pursuant to part
617 of this chapter, to the institution’s
board and the Office of General Coun-
sel, Farm Credit Administration, all
cases where:

(i) A preliminary investigation indi-
cates that a Federal criminal statute
may have been violated;

(ii) An investigation results in the re-
moval of a director or discharge of an
employee; or

(iii) A violation may have an adverse
impact on continued public confidence
in the System or any of its institu-
tions.

(b) The Standards of Conduct Official
shall investigate or cause to be inves-
tigated all cases involving:

(1) Possible violations of criminal
statutes;

(2) Possible violations of §§ 612.2140
and 612.2150, and applicable policies and
procedures approved under § 612.2165;

(3) Complaints received against the
directors and employees of such insti-
tution; and

(4) Possible violations of other provi-
sions of this part or when the activities
or suspected activities are of a sen-
sitive nature and could affect contin-
ued public confidence in the Farm
Credit System.

(c) An association board may comply
with this section by contracting with
the Farm Credit Bank or agricultural
credit bank in its district to provide a
Standards of Conduct Official.

§ 612.2260 Standards of conduct for
agents.

(a) Agents of System institutions
shall maintain high standards of hon-
esty, integrity, and impartiality in
order to ensure the proper performance
of System business and continued pub-
lic confidence in the System and all its
institutions. The avoidance of mis-
conduct and conflicts of interest is in-
dispensable to the maintenance of
these standards.

(b) System institutions shall utilize
safe and sound business practices in
the engagement, utilization, and reten-
tion of agents. These practices shall
provide for the selection of qualified
and reputable agents. Employing Sys-
tem institutions shall be responsible
for the administration of relationships
with their agents, and shall take ap-
propriate investigative and corrective
action in the case of a breach of fidu-
ciary duties by the agent or failure of
the agent to carry out other agent du-
ties as required by contract, FCA regu-
lations, or law.

(c) System institutions shall be re-
sponsible for exercising corresponding
special diligence and control, through
good business practices, to avoid or
control situations that have inherent
potential for sensitivity, either real or
perceived. These areas include the em-
ployment of agents who are related to
directors or employees of the institu-
tions; the solicitation and acceptance
of gifts, contributions, or special con-
siderations by agents; and the use of
System and borrower information ob-
tained in the course of the agent’s as-
sociation with System institutions.
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§ 612.2270 Purchase of System obliga-
tions.

(a) Employees and directors of Sys-
tem institutions, other than the Fed-
eral Farm Credit Banks Funding Cor-
poration, may only purchase joint, con-
solidated, or Systemwide obligations
that are:

(1) Part of an offering available to
the general public; and

(2) Purchased through a dealer or
dealer bank affiliated with a member
of the selling group designated by the
Federal Farm Credit Banks Funding
Corporation or purchased in the sec-
ondary market.

(b) No director or employee of the
Federal Farm Credit Banks Funding
Corporation may purchase or otherwise
acquire, directly or indirectly, except
by inheritance, any joint, consolidated,
or Systemwide obligation.

PART 613—ELIGIBILITY AND SCOPE
OF FINANCING

Subpart A—Financing Under Titles I and II
of the Farm Credit Act

Sec.
613.3000 Financing for farmers, ranchers,

and aquatic producers or harvesters.
613.3005 Lending objective.
613.3010 Financing for processing or market-

ing operations.
613.3020 Financing for farm-related service

businesses.
613.3030 Rural home financing.

Subpart B—Financing for Banks Operating
Under Title III of the Farm Credit Act

613.3100 Domestic lending.
613.3200 International lending.

Subpart C—Similar Entity Authority Under
Sections 3.1(11)(B) and 4.18A of the Act

613.3300 Participations and other interests
in loans to similar entities.

AUTHORITY: Secs. 1.5, 1.7, 1.9, 1.10, 1.11, 2.2,
2.4, 2.12, 3.1, 3.7, 3.8, 3.22, 4.18A, 4.25, 4.26, 4.27,
5.9, 5.17 of the Farm Credit Act (12 U.S.C.
2013, 2015, 2017, 2018, 2019, 2073, 2075, 2093, 2122,
2128, 2129, 2143, 2206a, 2211, 2212, 2213, 2243,
2252).

Subpart A—Financing Under Titles
I and II of the Farm Credit Act

SOURCE: 62 FR 4441, Jan. 30, 1997, unless
otherwise noted.

§ 613.3000 Financing for farmers,
ranchers, and aquatic producers or
harvesters.

(a) Definitions. For purposes of this
subpart, the following definitions
apply:

(1) Bona fide farmer or rancher means
a person owning agricultural land or
engaged in the production of agricul-
tural products, including aquatic prod-
ucts under controlled conditions.

(2) Legal entity means any partner-
ship, corporation, estate, trust, or
other legal entity that is established
pursuant to the laws of the United
States, any State thereof, the Com-
monwealth of Puerto Rico, the District
of Columbia, or any tribal authority
and is legally authorized to conduct a
business.

(3) Person means an individual who is
a citizen of the United States or a for-
eign national who has been lawfully ad-
mitted into the United States either
for permanent residency pursuant to 8
U.S.C. 1101(a)(20) or on a visa pursuant
to a provision in 8 U.S.C. 1101(a)(15)
that authorizes such individual to own
property or operate or manage a busi-
ness or a legal entity.

(4) Producer or harvester of aquatic
products means a person engaged in
producing or harvesting aquatic prod-
ucts for economic gain in open waters
under uncontrolled conditions.

(b) Eligible borrower. Farm Credit in-
stitutions that operate under titles I or
II of the Act may provide financing to
a bona fide farmer or rancher, or pro-
ducer or harvester of aquatic products
for any agricultural or aquatic purpose
and for other credit needs.

§ 613.3005 Lending objective.
It is the objective of each bank and

association, except for banks for co-
operatives, to provide full credit, to the
extent of creditworthiness, to the full-
time bona fide farmer (one whose pri-
mary business and vocation is farming,
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ranching, or producing or harvesting
aquatic products); and conservative
credit to less than full-time farmers for
agricultural enterprises, and more re-
stricted credit for other credit require-
ments as needed to ensure a sound
credit package or to accommodate a
borrower’s needs as long as the total
credit results in being primarily an ag-
ricultural loan. However, the part-time
farmer who needs to seek off-farm em-
ployment to supplement farm income
or who desires to supplement off-farm
income by living in a rural area and is
carrying on a valid agricultural oper-
ation, shall have availability of credit
for mortgages, other agricultural pur-
poses, and family needs in the preferred
position along with full-time farmers.
Loans to farmers shall be on an in-
creasingly conservative basis as the
emphasis moves away from the full-
time bona fide farmer to the point
where agricultural needs only will be
financed for the applicant whose busi-
ness is essentially other than farming.
Credit shall not be extended where in-
vestment in agricultural assets for
speculative appreciation is a primary
factor.

§ 613.3010 Financing for processing or
marketing operations.

(a) Eligible borrowers. A borrower is
eligible for financing for a processing
or marketing operation under titles I
and II of the Act, only if the borrower
meets the following requirements:

(1) The borrower is either a bona fide
farmer, rancher, or producer or har-
vester of aquatic products, or is a legal
entity in which eligible borrowers
under § 613.3000(b) own more than 50
percent of the voting stock or equity;
and

(2) The borrower or an owner of the
borrowing legal entity regularly pro-
duces some portion of the throughput
used in the processing or marketing op-
eration.

(b) Portfolio restrictions for certain
processing and marketing loans. Process-
ing or marketing loans to eligible bor-
rowers who regularly supply less than
20 percent of the throughput are sub-
ject to the following restrictions:

(1) Bank limitation. The aggregate of
such processing and marketing loans
made by a Farm Credit bank shall not

exceed 15 percent of all its outstanding
retail loans at the end of the preceding
fiscal year.

(2) Association limitation. The aggre-
gate of such processing and marketing
loans made by all direct lender associa-
tions affiliated with the same Farm
Credit bank shall not exceed 15 percent
of the aggregate of their outstanding
retail loans at the end of the preceding
fiscal year. Each Farm Credit bank, in
conjunction with all its affiliated di-
rect lender associations, shall ensure
that such processing or marketing
loans are equitably allocated among its
affiliated direct lender associations.

(3) Calculation of outstanding retail
loans. For the purposes of this para-
graph, ‘‘outstanding retail loans’’ in-
cludes loans, loan participations, and
other interests in loans that are either
bought without recourse or sold with
recourse.

§ 613.3020 Financing for farm-related
service businesses.

(a) Eligibility. An individual or legal
entity that furnishes farm-related serv-
ices to farmers and ranchers that are
directly related to their agricultural
production is eligible to borrow from a
Farm Credit bank or association that
operates under titles I or II of the Act.

(b) Purposes of financing. A Farm
Credit Bank, agricultural credit bank,
or direct lender association may fi-
nance:

(1) All of the farm-related business
activities of an eligible borrower who
derives more than 50 percent of its an-
nual income (as consistently measured
on either a gross sales or net sales
basis) from furnishing farm-related
services that are directly related to the
agricultural production of farmers and
ranchers; or

(2) Only the farm-related services ac-
tivities of an eligible borrower who de-
rives 50 percent or less of its annual in-
come (as consistently measured on ei-
ther a gross sales or net sales basis)
from furnishing farm-related services
that are directly related to the agricul-
tural production of farmers and ranch-
ers.

§ 613.3030 Rural home financing.

(a) Definitions.
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(1) Rural homeowner means an indi-
vidual who is not a bona fide farmer,
rancher, or producer or harvester of
aquatic products.

(2) Rural home means a single-family
moderately priced dwelling located in a
rural area that will be the occupant’s
principal residence.

(3) Rural area means open country
within a State or the Commonwealth
of Puerto Rico, which may include a
town or village that has a population
of not more than 2,500 persons.

(4) Moderately priced means the price
of any rural home that either:

(i) Satisfies the criteria in section 8.0
of the Act pertaining to rural home
loans that collateralize securities that
are guaranteed by the Federal Agricul-
tural Mortgage Corporation; or

(ii) Is otherwise determined to be
moderately priced for housing values
for the rural area where it is located,
as documented by data from a credible,
independent, and recognized national
or regional source, such as a Federal,
State, or local government agency, or
an industry source. Housing values at
or below the 75th percentile of values
reflected in such data will be deemed
moderately priced.

(b) Eligibility. Any rural homeowner
is eligible to obtain financing on a
rural home. No borrower shall have a
loan from the Farm Credit System on
more than one rural home at any one
time.

(c) Purposes of financing. Loans may
be made to rural homeowners for the
purpose of buying, building, remodel-
ing, improving, repairing rural homes,
and refinancing existing indebtedness
thereon.

(d) Portfolio limitations. (1) The aggre-
gate of retail rural home loans by any
Farm Credit Bank or agricultural cred-
it bank shall not exceed 15 percent of
the total of all of its outstanding loans
at any one time.

(2) The aggregate of rural home loans
made by each direct lender association
shall not exceed 15 percent of the total
of its outstanding loans at the end of
its preceding fiscal year, except with
the prior approval of its funding bank.

(3) The aggregate of rural home loans
made by all direct lender associations
that are funded by the same Farm
Credit bank shall not exceed 15 percent

of the total outstanding loans of all
such associations at the end of the
funding bank’s preceding fiscal year.

Subpart B—Financing for Banks
Operating Under Title III of the
Farm Credit Act

SOURCE: 62 FR 4442, Jan. 30, 1997, unless
otherwise noted.

§ 613.3100 Domestic lending.
(a) Definitions. For purposes of this

subpart, the following definitions
apply:

(1) Cooperative means any association
of farmers, ranchers, producers or har-
vesters of aquatic products, or any fed-
eration of such associations, or a com-
bination of such associations and farm-
ers, ranchers, or producers or harvest-
ers of aquatic products that conducts
business for the mutual benefit of its
members and has the power to:

(i) Process, prepare for market, han-
dle, or market farm or aquatic prod-
ucts;

(ii) Purchase, test, grade, process,
distribute, or furnish farm or aquatic
supplies; or

(iii) Furnish business and financially
related services to its members.

(2) Farm or aquatic supplies and farm
or aquatic business services are any
goods or services normally used by
farmers, ranchers, or producers and
harvesters of aquatic products in their
business operations, or to improve the
welfare or livelihood of such persons.

(3) Public utility means a cooperative
or other entity that is licensed under
Federal, State, or local law to provide
electric, telecommunication, cable tel-
evision, water, or waste treatment
services.

(4) Rural area means all territory of a
State that is not within the outer
boundary of any city or town having a
population of more than 20,000 inhab-
itants based on the latest decennial
census of the United States.

(5) Service cooperative means a cooper-
ative that is involved in providing busi-
ness and financially related services
(other than public utility services) to
farmers, ranchers, aquatic producers or
harvesters, or their cooperatives.

(b) Cooperatives and other entities that
serve agricultural or aquatic producers.
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(1) Eligibility of cooperatives. A bank for
cooperatives or an agricultural credit
bank may lend to a cooperative that
satisfies the following requirements:

(i) Unless the bank’s board of direc-
tors establishes by resolution a higher
voting control threshold for any type
of cooperative, the percentage of vot-
ing control of the cooperative held by
farmers, ranchers, producers or har-
vesters of aquatic products, or coopera-
tives shall be 80 percent except:

(A) Sixty (60) percent for a service co-
operative;

(B) Sixty (60) percent for local farm
supply cooperatives that have histori-
cally served the needs of a community
that would not be adequately served by
other suppliers and have experienced a
reduction in the percentage of member-
ship by agricultural or aquatic produc-
ers due to changed circumstances be-
yond their control; and

(C) Sixty (60) percent for local farm
supply cooperatives that provide or
will provide needed services to a com-
munity, and are or will be in competi-
tion with a cooperative specified in
§ 613.3100(b)(1)(i)(B);

(ii) The cooperative deals in farm or
aquatic products, or products processed
therefrom, farm or aquatic supplies,
farm or aquatic business services, or fi-
nancially related services with or for
members in an amount at least equal
in value to the total amount of such
business it transacts with or for non-
members, excluding from the total of
member and non-member business,
transactions with the United States, or
any agencies or instrumentalities
thereof, or services or supplies fur-
nished by a public utility; and

(iii) The cooperative complies with
one of the following two conditions:

(A) No member of the cooperative
shall have more than one vote because
of the amount of stock or membership
capital owned therein; or

(B) The cooperative restricts divi-
dends on stock or membership capital
to 10 percent per year or the maximum
percentage per year permitted by ap-
plicable State law, whichever is less.

(iv) Any cooperative that has re-
ceived a loan from a bank for coopera-
tives or an agricultural credit bank
shall, without regard to the require-
ments in paragraph (b)(1) of this sec-

tion, continue to be eligible for as long
as more than 50 percent (or such higher
percentage as is established by the
bank board) of the voting control of
the cooperative is held by farmers,
ranchers, producers or harvesters of
aquatic products, or other eligible co-
operatives.

(2) Other eligible entities. The follow-
ing entities are eligible to borrow from
banks for cooperatives and agricultural
credit banks:

(i) Any legal entity that holds more
than 50 percent of the voting control of
a cooperative that is an eligible bor-
rower under paragraph (b)(1) of this
section and uses the proceeds of the
loan to fund the activities of its coop-
erative subsidiary on the terms and
conditions specified by the bank;

(ii) Any legal entity in which an eli-
gible cooperative has an ownership in-
terest, provided that if such interest is
less than 50 percent, financing shall
not exceed the percentage that the eli-
gible cooperative owns in such entity
multiplied by the value of the total as-
sets of such entity; or

(iii) Any creditworthy private entity
operated on a non-profit basis that sat-
isfies the requirements for a service co-
operative and complies with the re-
quirements of either paragraphs
(b)(1)(i)(A) and (b)(1)(iii) of this section,
or paragraph (b)(1)(iv) of this section,
and any subsidiary of such entity. An
entity that is eligible to borrow under
this paragraph shall be organized to
benefit agriculture in furtherance of
the welfare of the farmers, ranchers,
and aquatic producers or harvesters
who are its members.

(c) Electric and telecommunication utili-
ties. (1) Eligibility. A bank for coopera-
tives or an agricultural credit bank
may lend to:

(i) Electric and telephone coopera-
tives as defined by section 3.8(a)(4)(A)
of the Act that satisfy the eligibility
criteria in paragraph (b)(1) of this sec-
tion;

(ii) Cooperatives and other entities
that:

(A) Have received a loan, loan com-
mitment, insured loan, or loan guaran-
tee from the Rural Utilities Service of
the United States Department of Agri-
culture to finance rural electric and
telecommunication services;
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(B) Have received a loan or a loan
commitment from the Rural Telephone
Bank of the United States Department
of Agriculture; or

(C) Are eligible under the Rural Elec-
trification Act of 1936, as amended, for
a loan, loan commitment, or loan guar-
antee from the Rural Utilities Service
or the Rural Telephone Bank.

(iii) The subsidiaries of cooperatives
or other entities that are eligible under
paragraph (c)(1)(ii) of this section.

(iv) Any legal entity that holds more
than 50 percent of the voting control of
any public utility that is an eligible
borrower under paragraph (c)(1)(ii) of
this section, and uses the proceeds of
the loan to fund the activities of the el-
igible subsidiary on the terms and con-
ditions specified by the bank.

(v) Any legal entity in which an eligi-
ble utility under paragraph (c)(1)(ii) of
this section has an ownership interest,
provided that if such interest is less
than 50 percent, financing shall not ex-
ceed the percentage that the eligible
utility owns in such entity multiplied
by the value of the total assets of such
entity.

(2) Purposes for financing. A bank for
cooperatives or agricultural credit
bank may extend credit to entities
that are eligible to borrow under para-
graph (c)(1) of this section in order to
provide electric or telecommunication
services in a rural area. A subsidiary
that is eligible to borrow under para-
graph (c)(1)(iii) of this section may also
obtain financing from a bank for co-
operatives or agricultural credit bank
to operate a licensed cable television
utility.

(d) Water and waste disposal facilities.
(1) Eligibility. A cooperative or a public
agency, quasi-public agency, body, or
other public or private entity that,
under the authority of State or local
law, establishes and operates water and
waste disposal facilities in a rural area,
as that term is defined by paragraph
(a)(5) of this section, is eligible to bor-
row from a bank for cooperatives or an
agricultural credit bank.

(2) Purposes for financing. A bank for
cooperatives or agricultural credit
bank may extend credit to entities
that are eligible under paragraph (d)(1)
of this section solely for installing,
maintaining, expanding, improving, or

operating water and waste disposal fa-
cilities in rural areas.

(e) Domestic lessors. A bank for co-
operatives or agricultural credit bank
may lend to domestic parties to fi-
nance the acquisition of facilities or
equipment that will be leased to share-
holders of the bank for use in their op-
erations located inside of the United
States.

[62 FR 4442, Jan. 30, 1997; 62 FR 33746, June 23,
1997]

§ 613.3200 International lending.

(a) Definition. For the purpose of this
section only, the term ‘‘farm supplies’’
refers to inputs that are used in a
farming or ranching operation, but ex-
cludes agricultural processing equip-
ment, machinery used in food manufac-
turing or other capital goods which are
not used in a farming or ranching oper-
ation.

(b) Import transactions. The following
parties are eligible to borrow from a
bank for cooperatives or an agricul-
tural credit bank pursuant to section
3.7(b) of the Act for the purpose of fi-
nancing the import of agricultural
commodities or products therefrom,
aquatic products, and farm supplies
into the United States:

(1) An eligible cooperative as defined
by § 613.3100(b);

(2) A counterparty with respect to a
specific import transaction with a vot-
ing stockholder of the bank for the
substantial benefit of the shareholder;
and

(3) Any foreign or domestic legal en-
tity in which eligible cooperatives hold
an ownership interest.

(c) Export transactions. Pursuant to
section 3.7(b)(2) of the Act, a bank for
cooperatives or an agricultural credit
bank is authorized to finance the ex-
port (including the cost of freight) of
agricultural commodities or products
therefrom, aquatic products, or farm
supplies from the United States to any
foreign country. The board of directors
of each bank for cooperatives and agri-
cultural credit bank shall adopt poli-
cies that ensure that exports of agri-
cultural products and commodities,
aquatic products, and farm supplies
which originate from eligible coopera-
tives are financed on a priority basis.
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The total amount of balances outstand-
ing on loans made under this paragraph
shall not, at any time, exceed 50 per-
cent of the capital of any bank for co-
operatives or agricultural credit bank
for loans that:

(1) Finance the export of agricultural
commodities and products therefrom,
aquatic products, or farm supplies that
are not originally sourced from an eli-
gible cooperative; and

(2) At least 95 percent of the loan
amount is not guaranteed by a depart-
ment, agency, bureau, board, or com-
mission of the United States or a cor-
poration that is wholly owned directly
or indirectly by the United States.

(d) International business operations. A
bank for cooperatives or an agricul-
tural credit bank may finance a domes-
tic or foreign entity which is at least
partially owned by eligible coopera-
tives described in § 613.3100(b), and fa-
cilitates the international business op-
erations of such cooperatives.

(e) Restrictions. (1) When eligible co-
operatives own less than 50 percent of a
foreign or domestic legal entity, the
amount of financing that a bank for co-
operatives or agricultural credit bank
may provide to the entity for imports,
exports, or international business oper-
ations shall not exceed the percentage
of ownership that eligible cooperatives
hold in such entity multiplied by the
value of the total assets of such entity;
and

(2) A bank for cooperatives or agri-
cultural credit bank shall not finance
the relocation of any plant or facility
from the United States to a foreign
country.

Subpart C—Similar Entity Authority
Under Sections 3.1(11)(B) and
4.18A of the Act

§ 613.3300 Participations and other in-
terests in loans to similar entities.

(a) Definitions. (1) Participate and par-
ticipation, for the purpose of this sec-
tion, refer to multi-lender trans-
actions, including syndications, assign-
ments, loan participations, subpartici-
pations, other forms of the purchase,
sale, or transfer of interests in loans,
or other extensions of credit, or other
technical and financial assistance.

(2) Similar entity means a party that
is ineligible for a loan from a Farm
Credit bank or association, but has op-
erations that are functionally similar
to the activities of eligible borrowers
in that a majority of its income is de-
rived from, or a majority of its assets
are invested in, the conduct of activi-
ties that are performed by eligible bor-
rowers.

(b) Similar entity transactions. A Farm
Credit bank or a direct lender associa-
tion may participate with a lender that
is not a Farm Credit System institu-
tion in loans to a similar entity that is
not eligible to borrow directly under
§ 613.3000, 613.3010, 613.3020, 613.3100, or
613.3200, for purposes similar to those
for which an eligible borrower could
obtain financing from the participating
FCS institution.

(c) Restrictions. Participations by a
Farm Credit bank or association in
loans to a similar entity under this
section are subject to the following
limitations:

(1) Lending limits. (i) Farm Credit
banks operating under title I of the Act
and direct lender associations. The total
amount of all loan participations that
any Farm Credit bank, agricultural
credit bank, or direct lender associa-
tion has outstanding under paragraph
(b) of this section to a single credit
risk shall not exceed:

(A) Ten (10) percent of its total cap-
ital; or

(B) Twenty-five (25) percent of its
total capital if a majority of the share-
holders of the respective Farm Credit
bank or direct lender association so ap-
prove.

(ii) Farm Credit banks operating under
title III of the Act. The total amount of
all loan participations that any bank
for cooperatives or agricultural credit
bank has outstanding under paragraph
(b) of this section to a single credit
risk shall not exceed 10 percent of its
total capital;

(2) Percentage held in the principal
amount of the loan. The participation
interest in the same loan held by one
or more Farm Credit bank(s) or asso-
ciation(s) shall not, at any time, equal
or exceed 50 percent of the principal
amount of the loan; and

(3) Portfolio limitations. The total
amount of participations that any
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Farm Credit bank or direct lender asso-
ciation has outstanding under para-
graph (b) of this section shall not ex-
ceed 15 percent of its total outstanding
assets at the end of its preceding fiscal
year.

(d) Approval by other Farm Credit Sys-
tem institutions. (1) No direct lender as-
sociation shall participate in a loan to
a similar entity under paragraph (b) of
this section without the approval of its
funding bank. A funding bank shall
deny such requests only for safety and
soundness reasons affecting the bank.

(2) No Farm Credit bank or direct
lender association shall participate in
a loan to a similar entity that is eligi-
ble to borrow under § 613.3100(b) with-
out the prior approval of the bank for
cooperatives or agricultural credit
bank that, at the time the loan is
made, has the greatest volume of loans
made under title III of the Act in the
State where the headquarters office of
the similar entity is located.

(3) No bank for cooperatives or agri-
cultural credit bank shall participate
in a loan to a similar entity that is eli-
gible to borrow under § 613.3010 or
613.3020 without the prior consent of
the Farm Credit bank(s) in whose char-
tered territory the similar entity con-
ducts operations.

(4) All approvals required under para-
graph (d) of this section may be grant-
ed on an annual basis and under such
terms and conditions as the various
Farm Credit System institutions may
agree.

[62 FR 4444, Jan. 30, 1997]

PART 614—LOAN POLICIES AND
OPERATIONS

Subpart A—Lending Authorities

Sec.
614.4000 Farm Credit Banks.
614.4010 Agricultural credit banks.
614.4020 Banks for cooperatives.
614.4030 Federal land credit associations.
614.4040 Production credit associations.
614.4050 Agricultural credit associations.
614.4060 Affiliates established pursuant to

section 8.5(e)(1) of the Farm Credit Act of
1971.

Subpart B—Chartered Territories

614.4070 Loans and chartered territory—
Farm Credit Banks, agricultural credit

banks, Federal land bank associations,
Federal land credit associations, produc-
tion credit associations, and agricultural
credit associations.

614.4080 Loans and chartered territory—
banks for cooperatives.

Subpart C—Bank/Association Lending
Relationship

614.4100 Policies governing lending through
Federal land bank associations.

614.4110 Transfer of direct lending authority
to Federal land bank associations and
agricultural credit associations.

614.4120 Policies governing extensions of
credit to direct lender associations and
OFIs.

614.4125 Funding and discount relationships
between Farm Credit Banks or agricul-
tural credit banks and direct lender asso-
ciations.

614.4130 Funding and discount relationships
between Farm Credit Banks or agricul-
tural credit banks and OFIs.

Subpart D—General Loan Policies for
Banks and Associations

614.4150 Lending policies and loan under-
writing standards.

614.4155 Interest rates.
614.4160 Differential interst rate programs.
614.4165 Special credit needs.

Subpart E—Loan Terms and Conditions

614.4200 General requirements.
614.4231 Certain seasonal commodity loans

to cooperatives.
614.4232 Loans to domestic lessors.
614.4233 International loans.

Subpart F—Collateral Evaluation
Requirements

614.4240 Collateral definitions.
614.4245 Collateral evaluation policies.
614.4250 Collateral evaluation standards.
614.4255 Independence requirements.
614.4260 Evaluation requirements.
614.4265 Real property evaluations.
614.4266 Personal and intangible property

evaluations.
614.4267 Professional association member-

ship; competency.

Subpart G [Reserved]

Subpart H—Loan Purchases and Sales

614.4325 Purchase and sale of interests in
loans.

614.4330 Loan participations.
614.4335 Borrower stock requirements.
614.4336 Borrower rights in connection with

loan sales.
614.4337 Disclosure to borrowers.
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Subpart I—Loss-Sharing Agreements

614.4340 General.
614.4341 Financial assistance.
614.4345 Guaranty agreements.

Subpart J—Lending Limits

614.4350 Definitions.
614.4351 Computation of lending limit base.
614.4352 Farm Credit Banks and agricultural

credit banks.
614.4353 Direct lender associations.
614.4354 Federal land bank associations.
614.4355 Banks for cooperatives.
614.4356 Banks for cooperatives look-

through notes.
614.4357 Computation of obligations.
614.4358 Attribution rules.
614.4359 Lending limit violations.
614.4360 Transition.

Subpart K—Disclosure of Loan Information

614.4365 Applicability.
614.4366 Definitions.
614.4367 Required disclosures—in general.
614.4368 Disclosure of differential interest

rates.

Subpart L—Actions on Applications;
Review of Credit Decisions

614.4440 Definitions.
614.4441 Notice of action on loan applica-

tion.
614.4442 Credit Review Committee.
614.4443 Review process.
614.4444 Records.

Subpart M—Loan Approval Requirements

614.4450 General requirements.
614.4460 Loan approval responsibility.
614.4470 Loans subject to bank approval.

Subpart N—Loan Servicing Requirements;
State Agricultural Loan Mediation Pro-
grams; Right of First Refusal

614.4510 General.
614.4511 Federal land bank association com-

pensation.
614.4512 Definitions.
614.4513 Uninsured voluntary and involun-

tary accounts.
614.4514 Protection of borrowers who meet

all loan obligations.
614.4515 [Reserved]
614.4516 Restructuring policy and proce-

dures.
614.4517 Restructuring decision.
614.4518 Notice of denial of restructuring

and right to review.
614.4519 Notice before foreclosure; limita-

tion on foreclosure.
614.4520 [Reserved]

614.4521 Participation in State agricultural
loan mediation programs.

614.4522 Right of first refusal.

Subpart O—Special Lending Programs

614.4525 General.
614.4530 Special loans, production credit as-

sociations and agricultural credit asso-
ciations.

Subpart P—Farm Credit Bank and Agricul-
tural Credit Bank Financing of Other Fi-
nancing Institutions

614.4540 Other financing institution access
to Farm Credit Banks and agricultural
credit banks for funding, discount, and
other similar financial assistance.

614.4550 Place of discount.
614.4560 Requirements for OFI funding rela-

tionships.
614.4570 Recourse and security.
614.4580 Limitation on the extension of

funding, discount and other similar fi-
nancial assistance to an OFI.

614.4590 Equitable treatment of OFIs and
Farm Credit System associations.

614.4600 Insolvency of an OFI.

Subpart Q—Banks for Cooperatives and
Agricultural Credit Banks Financing
International Trade

614.4700 Financing foreign trade receivables.
614.4710 Bankers acceptance financing.
614.4720 Letters of credit.
614.4800 Guarantees and contracts of

suretyship.
614.4810 Standby letters of credit.
614.4900 Foreign exchange.

Subpart R—Secondary Market Authorities

614.4910 Basic authorities.

Subpart S—Flood Insurance Requirements

614.4920 Purpose and scope.
614.4925 Definitions.
614.4930 Requirement to purchase flood in-

surance where available.
614.4935 Escrow requirement.
614.4940 Required use of standard flood haz-

ard determination form.
614.4945 Forced placement of flood insur-

ance.
614.4950 Determination fees.
614.4955 Notice of special flood hazards and

availability of Federal disaster relief as-
sistance.

614.4960 Notice of servicer’s identity.

APPENDIX A TO SUBPART S OF PART 614—
SAMPLE FORM OF NOTICE OF SPECIAL FLOOD
HAZARDS AND AVAILABILITY OF FEDERAL DIS-
ASTER RELIEF ASSISTANCE
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AUTHORITY: 42 U.S.C. 4012a, 4104a, 4104b,
4106, and 4128; secs. 1.3, 1.5, 1.6, 1.7, 1.9, 1.10,
1.11, 2.0, 2.2, 2.3, 2.4, 2.10, 2.12, 2.13, 2.15, 3.0,
3.1, 3.3, 3.7, 3.8, 3.10, 3.20, 3.28, 4.3A, 4.12, 4.12A,
4.13, 4.13B, 4.14, 4.14A, 4.14C, 4.14D, 4.14E. 4.18,
4.18A, 4.19, 4.36, 4.37, 5.9, 5.10, 5.17, 7.0, 7.2, 7.6,
7.7, 7.8, 7.12, 7.13, 8.0, 8.5, 8.9 of the Farm
Credit Act (12 U.S.C. 2011, 2013, 2014, 2015,
2017, 2018, 2019, 2071, 2073, 2074, 2075, 2091, 2093,
2094, 2096, 2121, 2122, 2124, 2128, 2129, 2131, 2141,
2149, 2154a, 2183, 2184, 2199, 2201, 2202, 2202a,
2202c, 2202d, 2202e, 2206, 2206a, 2207, 2219a,
2219b, 2243, 2244, 2252, 2279a, 2279a–2, 2279b,
2279b–1, 2279b–2, 2279f, 2279f–1, 2279aa, 2279aa–
5, 2279aa–9); sec. 413 of Pub. L. 100–233, 101
Stat. 1568, 1639.

Subpart A—Lending Authorities

SOURCE: 55 FR 24880, June 19, 1990, unless
otherwise noted.

§ 614.4000 Farm Credit Banks.
(a) Long-term real estate lending. Ex-

cept to the extent such authorities are
transferred pursuant to section 7.6 of
the Act, Farm Credit Banks are au-
thorized, subject to the requirements
in § 614.4200 of this part, to make real
estate mortgage loans with maturities
of not less than 5 years nor more than
40 years and continuing commitments
to make such loans.

(b) Extensions of credit to Farm Credit
direct lender associations. Farm Credit
Banks are authorized to make loans
and extend other similar financial as-
sistance to associations with direct
lending authority and discount for or
purchase from such associations, with
the association’s endorsement or guar-
anty, any note, draft, and other obliga-
tions for loans that have been made in
accordance with the provisions of sub-
parts D and E of part 614 of these regu-
lations. Such extensions of credit shall
be made pursuant to a written financ-
ing agreement meeting the require-
ments of § 614.4125.

(c) Extensions of credit to other financ-
ing institutions. Farm Credit Banks are
authorized to make loans and extend
other similar financial assistance to
any national bank, State bank, trust
company, agricultural credit corpora-
tion, incorporated livestock loan com-
pany, savings institution, credit union,
or any association of agricultural pro-
ducers or any corporation engaged in
the making of loans to farmers and
ranchers or producers or harvesters of

aquatic products (collectively, ‘‘other
financing institutions’’), for purposes
eligible for financing by a production
credit association in accordance with
§ 614.4130 and subpart P of this part.
Farm Credit Banks are authorized to
discount for or purchase from such in-
stitutions, with the institution’s en-
dorsement or guaranty, notes, drafts,
and other obligations or loans made to
persons and for purposes eligible for fi-
nancing by a production credit associa-
tion, in accordance with § 614.4130 and
subpart P of this part.

(d) Loan participations. (1) Subject to
the requirements of subpart H of part
614 and paragraph (d)(2) of this section,
a Farm Credit Bank may enter into
loan participation agreements with:

(i) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title I of the Act:

(ii) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met; and

(2) A Farm Credit Bank may partici-
pate in loans financing operations out-
side its chartered territory only if the
requirements of § 614.4070 are met.

(e) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part, Farm Credit Banks may sell
interests in loans only to:

(i) Farm Credit System institutions
authorized to purchase such interests;

(ii) Other lenders that are not Farm
Credit System institutions; and

(iii) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, Farm Credit
Banks may purchase interests other
than participation interests in loans
and nonvoting stock from other Farm
Credit System institutions.

(3) Farm Credit Banks, in their ca-
pacity as certified agricultural mort-
gage marketing facilities under title
VIII of the Act, may purchase interests
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in loans (other than participation in-
terests authorized in paragraph (d) of
this section) from institutions other
than Farm Credit System institutions
only for the purpose of pooling and
securitizing such loans under title VIII
of the Act.

(4) A Farm Credit Bank may pur-
chase an interest in a pool of subordi-
nated participation interests that con-
tains a subordinated participation in-
terest in a loan it has originated to
satisfy the requirements of title VIII of
the Act with respect to such loans.

(f) Residual powers after the transfer of
lending authority to an association. After
transferring its authority to make and
participate in long-term real estate
loans to an agricultural credit associa-
tion or a Federal land credit associa-
tion pursuant to section 7.6(a) of the
Act and subpart E of part 611 of these
regulations, a Farm Credit Bank re-
tains residual authority to:

(1) Enter into loan participation
agreements pursuant to paragraph (d)
of this section;

(2) Purchase or sell other interests in
loans in accordance with paragraph (e)
of this section; and

(3) Make long-term real estate loans
in accordance with paragraph (a) of
this section in areas of its chartered
territory where no active association
operates.

[55 FR 24880, June 19, 1990, as amended at 57
FR 38246, Aug. 24, 1992; 57 FR 43290, Sept. 18,
1992; 62 FR 51013, Sept. 30, 1997; 63 FR 5723,
Feb. 4, 1998]

§ 614.4010 Agricultural credit banks.
(a) Long-term real estate lending. Ex-

cept to the extent such authorities are
transferred pursuant to section 7.6 of
the Act, agricultural credit banks are
authorized, subject to the requirements
of § 614.4200, to make real estate mort-
gage loans with maturities of not less
than 5 years nor more than 40 years
and continuing commitments to make
such loans.

(b) Extensions of credit to Farm Credit
direct lender associations. Agricultural
credit banks are authorized to make
loans and extend other similar finan-
cial assistance to associations with di-
rect lending authority and discount for
or purchase from such associations,
with the association’s endorsement or

guaranty, any note, draft, and other
obligations for loans made by the asso-
ciation in accordance with the provi-
sions of this part. Such extensions of
credit shall be made pursuant to a
written financing agreement meeting
the requirements of § 614.4125.

(c) Extensions of credit to other financ-
ing institutions. Agricultural credit
banks are authorized to make loans
and extend other similar financial as-
sistance to any national bank, State
bank, trust company, agricultural
credit corporation, incorporated live-
stock loan company, savings institu-
tion, credit union, or any association
of agricultural producers or corpora-
tion engaged in the making of loans to
farmers, ranchers, or producers or har-
vesters of aquatic products (collec-
tively, ‘‘other financing institutions’’),
for purposes eligible for financing by a
production credit association, in ac-
cordance with § 614.4130 and subpart P
of this part. Agricultural credit banks
are authorized to discount for or pur-
chase from such other financing insti-
tutions, with the institution’s endorse-
ment or guaranty, notes, drafts, and
other obligations or loans made to per-
sons and for purposes eligible for fi-
nancing by a production credit associa-
tion, in accordance with the require-
ments of § 614.4130 and subpart P of this
part.

(d) Extensions of credit to or on behalf
of eligible cooperatives. Agricultural
credit banks are authorized to make
loans and commitments and extend
other technical and financial assist-
ance, including but not limited to, col-
lateral custody, discounting notes and
other obligations, guarantees, and cur-
rency exchanges necessary to service
transactions financed under paragraphs
(d)(4) and (d)(5) of this section, to:

(1) Eligible cooperatives, as defined
in § 613.3110, in accordance with
§§ 614.4200, 614.4231, 614.4232, 614.4233, and
subpart Q of part 614;

(2) Other eligible entities, as defined
in § 613.3110(c), in accordance with
§§ 614.4200, 614.4231, and 614.4232;

(3) Domestic lessors, for the purpose
of providing leased assets to stockhold-
ers of the bank eligible to borrow under
section 3.7(a) of the Act for use in such
stockholders’ operations in the United
States, in accordance with § 614.4232;
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(4) Domestic or foreign parties with
respect to a transaction with a voting
stockholder of the bank, for the import
of agricultural commodities, farm sup-
plies, or aquatic products through pur-
chases, sales or exchanges, provided
such stockholder substantially benefits
as a result of such extension of credit
or assistance, in accordance with poli-
cies of the bank’s board, § 614.4233, and
subpart Q of part 614; and

(5) Domestic or foreign parties in
which a voting stockholder of the bank
has a minimum ownership interest, for
the purpose of facilitating such stock-
holder’s import operations of the type
described in paragraph (d)(4) of this
section, provided the stockholder sub-
stantially benefits as a result of such
extension of credit or assistance, in ac-
cordance with policies of the bank’s
board, § 614.4233, and subpart Q of part
614.

(6) Any party, subject to the require-
ments in § 613.3200(c) of this chapter,
for the export (including the cost of
freight) of agricultural commodities or
products therefrom, aquatic products,
or farm supplies from the United
States to any foreign country, in ac-
cordance with § 614.4233 and subpart Q
of this part 614; and

(7) Domestic or foreign parties in
which eligible cooperatives, as defined
in § 613.3100 of this chapter, hold an
ownership interest, for the purpose of
facilitating the international business
operations of such cooperatives pursu-
ant to the requirements of § 613.3200 (d)
and (e) of this chapter.

(e) Loan participations. (1) Subject to
the requirements of subpart H of this
part and paragraph (d)(2) of this sec-
tion, an agricultural credit bank may
enter into loan participation agree-
ments with:

(i) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under the Act;

(ii) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met; and

(2) An agricultural credit bank may
participate in loans under titles I and
II financing operations outside its
chartered territory only if the require-
ments of § 614.4070 are met.

(f) Other interest in loans. (1) Subject
to the requirements of subpart H of
this part, agricultural credit banks
may sell interests in loans, except
those originated under paragraph (d) of
this section, only to:

(i) Farm Credit System institutions
authorized to purchase such interests;

(ii) Other lenders that are not Farm
Credit System institutions; and

(iii) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, agricultural
credit banks may purchase interests
other than participation interests in
loans and nonvoting stock from other
Farm Credit System institutions.

(3) Agricultural credit banks, in their
capacity as certified agricultural mort-
gage marketing facilities under title
VIII of the Act, may purchase interests
in loans (other than participation in-
terests authorized in paragraph (e) of
this section) from institutions other
than Farm Credit System institutions
only for the purpose of pooling and
securitizing such loans under title VIII
of the Act.

(4) An agricultural credit bank may
purchase an interest in a pool of subor-
dinated participation interests that
contains a subordinated participation
interest in a loan it has originated, to
satisfy the requirements of title VIII of
the Act with respect to such loans.

(g) Residual powers after the transfer of
lending authority to an association. After
transferring its authority to make and
participate in long-term real estate
loans to an agricultural credit associa-
tion or a Federal land credit associa-
tion pursuant to section 7.6(a) of the
Act and subpart E of part 611 of these
regulations, an agricultural credit
bank retains residual authority to:

(1) Enter into loan participation
agreements pursuant to paragraph (e)
of this section;
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(2) Purchase or sell other interests in
loans in accordance with paragraph (f)
of this section; and

(3) Make long-term real estate loans
in accordance with paragraph (a) of
this section in areas of its chartered
territory where no active association
operates.

[55 FR 24880, June 19, 1990, as amended at 57
FR 38246, Aug. 24, 1992; 57 FR 43290, Sept. 18,
1992; 62 FR 4445, Jan. 30, 1997; 62 FR 51013,
Sept. 30, 1997; 63 FR 5723, Feb. 4, 1998]

§ 614.4020 Banks for cooperatives.
(a) Banks for cooperatives are au-

thorized to make loans and commit-
ments and extend other technical and
financial assistance, including but not
limited to, collateral custody, dis-
counting notes and other obligations,
guarantees, and currency exchanges
necessary to service transactions fi-
nanced under paragraphs (a)(4) and
(a)(5) of this section, to:

(1) Eligible cooperatives, as defined
in § 613.3110, in accordance with
§§ 614.4200, 614.4231, 614.4232, 614.4233, and
subpart Q of this part;

(2) Other eligible entities as defined
in § 613.3110(c), in accordance with
§§ 614.4200, 614.4231, and 614.4232;

(3) Domestic lessors, for the purpose
of providing leased assets to stockhold-
ers of the bank eligible to borrow under
section 3.7(a) of the Act for use in such
stockholder’s operations in the United
States, in accordance with § 614.4232;

(4) Domestic or foreign parties with
respect to a transaction with a voting
stockholder of the bank, for the import
of agricultural commodities, farm sup-
plies, or aquatic products through pur-
chases, sales or exchanges, provided
such stockholder substantially benefits
as a result of such extension of credit
or assistance, in accordance with poli-
cies of the bank’s board, § 614.4233, and
subpart Q of this part; and

(5) Domestic or foreign parties in
which a voting stockholder of the bank
has an ownership interest, for the pur-
pose of facilitating the import oper-
ations of the type described in para-
graph (a)(4) of this section, in accord-
ance with policies of the bank’s board,
§ 614.4233, and subpart Q of this part.

(6) Any party, subject to the require-
ments in § 613.3200(c) of this chapter,
for the export (including the cost of

freight) of agricultural commodities or
products therefrom, aquatic products,
or farm supplies from the United
States to any foreign country, in ac-
cordance with § 614.4233 and subpart Q
of this part; and

(7) Domestic or foreign parties in
which eligible cooperatives, as defined
in § 613.3100 of this chapter, hold an
ownership interest, for the purpose of
facilitating the international business
operations of such cooperatives pursu-
ant to the requirements in § 613.3200 (d)
and (e) of this chapter.

(b) Loan participations. Subject to the
requirements of subpart H of this part,
a bank for cooperatives may enter into
loan participation agreements with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title III of the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans of
the type it is not authorized to make,
provided the borrower eligibility, mem-
bership, term, amount, loan security,
and stock or participation certificate
requirements of the originating insti-
tution are met.

[55 FR 24880, June 19, 1990, as amended at 62
FR 4445, Jan. 30, 1997; 62 FR 51013, Sept. 30,
1997]

§ 614.4030 Federal land credit associa-
tions.

(a) Long-term real estate lending. Fed-
eral land credit associations are au-
thorized, subject to the requirments of
§ 614.4200, to make real estate mortgage
loans with maturities of not less than 5
years nor more than 40 years and con-
tinuing commitments to make such
loans.

(b) Loan participations. (1) Subject to
the requirements of subpart H of this
part and paragraph (b)(2) of this sec-
tion, Federal land credit associations
may enter into participation agree-
ments with:

(i) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title I of the Act:

(ii) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00102 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



107

Farm Credit Administration § 614.4040

borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met;

(2) A Federal land credit association
may participate in loans financing op-
erations outside its chartered territory
only if the requirements of § 614.4070
are met.

(c) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part and the supervision of their
respective funding banks, Federal land
credit associations may sell interests
in loans made under paragraph (a) of
this section only to:

(i) Farm Credit System institutions,
as authorized by their respective fund-
ing banks;

(ii) Other lenders that are not Farm
Credit System institutions, as author-
ized by their respective funding banks;
and

(iii) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, Federal land
credit associations may purchase inter-
ests in loans that comply with the re-
quirements of paragraph (a) of this sec-
tion and nonvoting stock from Farm
Credit System institutions.

(3) Federal land credit associations,
in their capacity as certified agricul-
tural mortgage marketing facilities
under title VIII of the Act, may pur-
chase interests in loans (other than
participation interests under para-
graph (b) of this section) from institu-
tions other than Farm Credit System
institutions for the purpose of pooling
and securitizing such loans under title
VIII of the Act.

(4) A Federal land credit association
may purchase an interest in a pool of
subordinated participation interests
that contains a subordinated participa-
tion interest in a loan it has origi-
nated, to satisfy the requirements in
title VIII of the Act.

[55 FR 24880, June 19, 1990, as amended at 57
FR 38247, Aug. 24, 1992; 62 FR 51013, Sept. 30,
1997]

§ 614.4040 Production credit associa-
tions.

(a) Loan terms. (1) Production credit
associations are authorized to make or
guarantee loans and other similar fi-
nancial assistance for the following
terms:

(i) Not more than 7 years
(ii) More than 7 years, but not more

than 10 years, subject to authorization
in policies approved by the funding
bank

(iii) Not more than 15 years to pro-
ducers or harvesters of aquatic prod-
ucts for major capital expenditures, in-
cluding but not limited to the purchase
of vessels, construction or purchase of
shore facilities, and similar purposes
directly related to the producing or
harvesting operation

(2) Subject to policies approved by
the funding bank, production credit as-
sociations may amortize loans over a
period greater than the loan terms au-
thorized under paragraph (a)(1) of this
section, provided that:

(i) The loan is amortized over a pe-
riod not to exceed 15 years

(ii) The loan may be refinanced only
if the lender determines, at the time of
refinancing, that the loan meets its
loan policy and underwriting criteria;

(iii) Any refinancing may not extend
repayment beyond 15 years from the
date of the original loan; and

(iv) The loan is not being made solely
for the purpose of acquiring unim-
proved real estate; and

(3) Short- and intermediate-term
loans shall be made with maturities
that are appropriate for the purpose
and underlying collateral of the loan
and that comply with an institution’s
loan underwriting standards adopted
pursuant to § 614.4150 and the general
requirements of § 614.4200 of this part.

(b) Loan participations. (1) Subject to
the requirements of subpart H of this
part and paragraph (b)(2) of this sec-
tion, a production credit association
may enter into participation agree-
ments with:

(i) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title II of the Act;
and
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(ii) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met.

(2) A production credit association
may participate in loans financing op-
erations outside its chartered territory
only if the requirements of § 614.4070
are met.

(c) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part and the supervision of their
respective funding banks, production
credit associations may sell interests
in loans that are made under paragraph
(a) of this section to:

(i) Banks of the Farm Credit System,
as authorized by their respective fund-
ing banks; and

(ii) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, production cred-
it associations, as authorized by their
respective funding banks, may pur-
chase interests in loans that comply
with the requirements of paragraph (a)
of this section and nonvoting stock
from banks of the Farm Credit System.

(3) Production credit associations, in
their capacity as certified mortgage
marketing facilities under title VIII of
the Act, may purchase from Farm
Credit System institutions and institu-
tions that are not Farm Credit System
institutions interests in loans (other
than participation interests authorized
by paragraph (c) of this section) for the
purpose of pooling and securitizing
such loans under title VIII of the Act.

(4) A production credit association
may purchase an interest in a pool of
subordinated participation interests
that contains a subordinated participa-
tion interest in a loan it has origi-
nated, to satisfy the requirements of
title VIII of the Act.

[55 FR 24880, June 19, 1990; 55 FR 28511, July
11, 1990, as amended at 57 FR 38247, Aug. 24,
1992; 62 FR 51013, Sept. 30, 1997]

§ 614.4050 Agricultural credit associa-
tions.

Agricultural credit associations are
authorized to make or guarantee, sub-
ject to the requirements of § 614.4200 of
this part:

(a) Long-term real estate mortgage
loans with maturities of not less than 5
nor more than 40 years, and continue
commitments to make such loans; and

(b) Short- and intermediate-term loans
and provide other similar financial as-
sistance for a term of not more than 10
years (15 years for aquatic producers
and harvesters.

(c) Loan participations. (1) Subject to
the requirements of subpart H of this
part and paragraph (c)(2) of this sec-
tion, agricultural credit associations
may enter into participation agree-
ments with:

(i) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under titles I and II of the
Act; and

(ii) Farm Credit banks and associa-
tions that are direct lenders on loans of
the type it is not authorized to make,
provided the borrower eligibility, mem-
bership, term, amount, loan security,
and stock or participation certificate
requirements of the originating insti-
tution are met.

(2) Agricultural credit associations
may participate in loans financing op-
erations outside its chartered territory
only if the requirements of § 614.4070
are met.

(d) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part and the supervision of their
respective funding banks, agricultural
credit associations may sell:

(i) Interests in loans made under
paragraph (a) of this section only to:

(A) Farm Credit System institutions,
as authorized by their respective fund-
ing banks;

(B) Lenders that are not Farm Credit
System institutions, as authorized by
their respective funding banks; and

(C) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.
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(ii) Interests in loans made under
paragraph (b) of this part only to:

(A) Banks of the Farm Credit Sys-
tem, as authorized by their respective
funding banks; and

(B) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, agricultural
credit associations may purchase:

(i) Interests in loans that comply
with the requirements in paragraph (a)
of this section from institutions of the
Farm Credit System;

(ii) Interests in loans that comply
with the requirements of paragraph (b)
of this section from banks of the Farm
Credit System; and

(iii) Nonvoting stock from institu-
tions of the Farm Credit System.

(3) Agricultural credit associations,
in their capacity as certified agricul-
tural mortgage marketing facilities
under title VIII of the Act, may pur-
chase interests in loans, other than
participation interests authorized by
paragraph (c) of this section, from in-
stitutions other than Farm Credit Sys-
tem institutions for the purpose of
pooling and securitizing such loans
under title VIII of the Act.

(4) An agricultural credit association
may purchase an interest in a pool of
subordinated participation interests
that contains a subordinated participa-
tion interest in a loan it has origi-
nated, to satisfy the requirements in
title VIII of the Act.

[55 FR 24880, June 19, 1990; 55 FR 28511, July
11, 1990, as amended at 57 FR 38247, Aug. 24,
1992; 62 FR 51013, Sept. 30, 1997]

§ 614.4060 Affiliates established pursu-
ant to section 8.5(e)(1) of the Farm
Credit Act of 1971.

An affiliate established by one or
more Farm Credit System institutions
pursuant to section 8.5(e)(1) of the Act
and § 611.1137 of this chapter, as a cer-
tified agricultural mortgage marketing
facility, may purchase loans from
Farm Credit System institutions and
institutions other than Farm Credit
System institutions in accordance with

title VIII of the Act and any applicable
regulation promulgated thereunder.

[57 FR 38247, Aug. 24, 1992]

Subpart B—Chartered Territories
§ 614.4070 Loans and chartered terri-

tory—Farm Credit Banks, agricul-
tural credit banks, Federal land
bank associations, Federal land
credit associations, production
credit associations, and agricultural
credit associations.

(a) A bank or association chartered
under title I or II of the Act may fi-
nance eligible borrower operations con-
ducted wholly within its chartered ter-
ritory regardless of the residence of the
applicant.

(b) A bank or association operating
under title I or II of the Act may fi-
nance the operations of a borrower
headquartered and operating in its ter-
ritory even though the operation fi-
nanced is conducted partially outside
its territory, provided notice is given
to all Farm Credit institutions provid-
ing similar credit in the territory(ies)
in which the operations being financed
are conducted. A bank or association
operating under title I or II of the Act
may lend to a borrower headquartered
outside its territory to finance eligible
borrower operations that are conducted
partially within its territory and par-
tially outside its territory only if the
concurrence of Farm Credit institu-
tions providing similar credit for the
territories in which the operations are
conducted is obtained.

(c) A bank or association chartered
under title I or II of the Act may fi-
nance eligible borrower operations con-
ducted wholly outside its chartered
territory, provided such loans are au-
thorized by the policies of the bank
and/or association involved, do not con-
stitute a significant shift in loan vol-
ume away from the bank or associa-
tion’s assigned territory, and are made
and administered in accordance with
paragraphs (c)(1) and (c)(2) of this sec-
tion.

(1) If a loan is made to an eligible
borrower whose operations are con-
ducted wholly outside the chartered
territory of the lending bank or asso-
ciation, the lending institution shall
obtain concurrence of all Farm Credit
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institutions providing similar credit in
the territory(ies) in which the oper-
ation being financed is conducted.

(2) Loans to finance eligible borrower
operations conducted wholly outside a
bank’s or association’s territory shall
be appropriately designated by the
bank or association to provide ade-
quate identification of the number and
volume of such loans, which shall be
monitored by the bank or association.

[55 FR 24882, June 19, 1990]

§ 614.4080 Loans and chartered terri-
tory—banks for cooperatives.

Loans made under title III by banks
for cooperatives and agricultural credit
banks may be made to eligible domes-
tic parties domiciled within any terri-
tory that may be served by Farm Cred-
it institutions under section 1.2 of the
Act and to eligible foreign parties
without regard to domicile.

[55 FR 24882, June 19, 1990]

Subpart C—Bank/Association
Lending Relationship

§ 614.4100 Policies governing lending
through Federal land bank associa-
tions.

(a) Farm Credit Banks and agricul-
tural credit banks may delegate au-
thority to make credit decisions to
Federal land bank associations that
demonstrate the ability to extend and
administer credit soundly, provided the
association develops, implements and
maintains adequate credit administra-
tion guidelines, standards, and prac-
tices.

(b) The board of directors of each
Farm Credit Bank and each agricul-
tural credit bank lending through Fed-
eral land bank associations shall adopt
policies and procedures governing the
exercise of statutory and delegated au-
thorities by such associations. Policies
governing the delegated authorities
shall:

(1) Define authorities to be delegated;
(2) Require the documented evalua-

tion of the capability and responsibil-
ity of individuals exercising delegated
authorities;

(3) Provide for reporting of actions
taken under delegated authority to the
delegating bank;

(4) Provide procedures for periodic re-
view and enforcement;

(5) Provide for withdrawal of author-
ity where appropriate; and

(6) Where redelegation from the asso-
ciation’s board to association employ-
ees is authorized, require similar con-
trol measures to be used.

[55 FR 24883, June 19, 1990]

§ 614.4110 Transfer of direct lending
authority to Federal land bank as-
sociations and agricultural credit
associations.

(a) Upon the transfer of authority to
make and participate in long-term ag-
ricultural real estate mortgage loans
by a Farm Credit Bank or agricultural
credit bank to a Federal land bank as-
sociation pursuant to section 7.6(a) of
the Act and subpart E of part 611 of
these regulations, the association shall
be designated a Federal land credit as-
sociation and shall have the powers set
forth in § 614.4030.

(b) Upon the transfer of the authority
to make and participate in long-term
real estate loans by a Farm Credit
Bank or agricultural credit bank to an
agricultural credit association pursu-
ant to section 7.6(d) of the Act, the as-
sociation shall have all of the powers
set forth in §614.4050.

(c) An association to which such
long-term lending authority is to be
transferred shall have in place, prior to
the transfer, policies and procedures
guiding the extension and administra-
tion of credit within its territory.

[55 FR 24883, June 19, 1990]

§ 614.4120 Policies governing exten-
sions of credit to direct lender asso-
ciations and OFIs.

The board of directors of each Farm
Credit Bank and agricultural credit
bank shall adopt policies and proce-
dures governing the making of direct
loans to and the discounting of loans
for direct lender associations and OFIs.
The policies and procedures shall pre-
scribe lending policies and loan under-
writing standards that are consistent
with sound financial and credit prac-
tices. The policies shall require a peri-
odic review of the lending relationship
with each direct lender association and
OFI at intervals consistent with the
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term of the general financing agree-
ment but in no case longer than 5
years. The policies shall require an
evaluation of the creditworthiness of a
direct lender association on the basis
of credit factors and lending policies
and loan underwriting standards set
forth in part 614, subpart D, and may
permit lending to such an institution
on an unsecured basis only if the over-
all condition of the institution war-
rants. The stated term of a general fi-
nancing agreement shall not exceed 5
years but may be automatically renew-
able for additional terms not to exceed
5 years if neither party objects at the
time of renewal. The term of any gen-
eral financing agreement that provides
for unsecured lending to a direct lender
association shall not exceed 1 year and
may not be automatically renewed.

[63 FR 5724, Feb. 4, 1998]

§ 614.4125 Funding and discount rela-
tionships between Farm Credit
Banks or agricultural credit banks
and direct lender associations.

(a) A Farm Credit Bank or agricul-
tural credit bank shall not advance
funds to, or discount loans for, any di-
rect lender association except pursuant
to a general financing agreement.

(b) The Farm Credit Bank or agricul-
tural credit bank shall deliver a copy
of the executed general financing
agreement and all related documents,
such as a promissory note or security
agreement, and all amendments of any
of these documents, within 10 business
days after any such document or
amendment is executed, to the Chief
Examiner, Farm Credit Administra-
tion, or to the Farm Credit Adminis-
tration office that the Chief Examiner
designates.

(c) The general financing agreement
shall address only those matters that
are reasonably related to the debtor/
creditor relationship between the Farm
Credit Bank or agricultural credit
bank and the direct lender association.

(d) The total credit extended to a di-
rect lender association, through direct
loan or discounts, shall be consistent
with the Farm Credit Bank’s or agri-
cultural credit bank’s lending policies
and loan underwriting standards and

the creditworthiness of the direct lend-
er association. The general financing
agreement or promissory note shall es-
tablish a maximum credit limit deter-
mined by objective standards as estab-
lished by the Farm Credit Bank or ag-
ricultural credit bank.

(e) A Farm Credit Bank or agricul-
tural credit bank that provides notice
to a direct lender association that it is
in material default of any covenant,
term, or condition of the general fi-
nancing agreement, promissory note,
security agreement, or other related
documents simultaneously shall pro-
vide written notification to the Chief
Examiner, Farm Credit Administra-
tion, or to the Farm Credit Adminis-
tration office that the Chief Examiner
designates and the Director, Risk Man-
agement, Farm Credit System Insur-
ance Corporation.

(f) A direct lender association shall
provide written notification to the
Chief Examiner, Farm Credit Adminis-
tration, or to the Farm Credit Admin-
istration office that the Chief Exam-
iner designates, and the Director, Risk
Management, Farm Credit System In-
surance Corporation immediately upon
receipt of a notice that it is in material
default under any general financing
agreement, loan agreement, promis-
sory note, security agreement, or other
related documents with a Farm Credit
Bank, agricultural credit bank or non-
Farm Credit institution.

(g) A Farm Credit Bank or agricul-
tural credit bank shall obtain prior
written consent of the Farm Credit Ad-
ministration before it takes any action
that leads to or could lead to the liq-
uidation of a direct lender association.

(h) No direct lender association shall
obtain financing from any party unless
the parties agree to the requirements
of this paragraph. No Farm Credit
Bank, agricultural credit bank, or
other party shall petition any Federal
or State court to appoint a conserva-
tor, receiver, liquidation agent, or
other administrator to manage the af-
fairs of or liquidate a direct lender as-
sociation.

[63 FR 5724, Feb. 4, 1998]
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§ 614.4130 Funding and discount rela-
tionships between Farm Credit
Banks or agricultural credit banks
and OFIs.

(a) A Farm Credit Bank or agricul-
tural credit bank shall not advance
funds to, or discount loans for, an OFI,
as defined in § 611.1205(c) of this chap-
ter, except pursuant to a general fi-
nancing agreement.

(b) The Farm Credit Bank or agricul-
tural credit bank shall deliver a copy
of the executed general financing
agreement and all related documents,
such as a promissory note or security
agreement, and all amendments of any
of these documents, within 10 business
days after any such document or
amendment is executed, to the Chief
Examiner, Farm Credit Administra-
tion, or to the Farm Credit Adminis-
tration office that the Chief Examiner
designates.

(c) The total credit extended to the
OFI, through direct loan or discounts,
shall be consistent with the Farm
Credit Bank’s or agricultural credit
bank’s lending policies and loan under-
writing standards and the credit-
worthiness of the OFI. The general fi-
nancing agreement or promissory note
shall establish a maximum credit limit
determined by objective standards as
established by the Farm Credit Bank
or agricultural credit bank.

[63 FR 5724, Feb. 4, 1998]

Subpart D—General Loan Policies
for Banks and Associations

§ 614.4150 Lending policies and loan
underwriting standards.

Under the policies of its board, each
institution shall adopt written stand-
ards for prudent lending and shall issue
written policies, operating procedures,
and control mechanisms that reflect
prudent credit practices and comply
with all applicable laws and regula-
tions. Written policies and procedures
shall, at a minimum, prescribe:

(a) The minimum supporting credit
and financial information, frequency
for collection of information, and ver-
ification of information required in re-
lation to loan size, complexity and risk
exposure

(b) The procedures to be followed in
credit analysis

(c) The minimum standards for loan
disbursement, servicing and collections

(d) Requirements for collateral and
methods for its administration

(e) Loan approval delegations and re-
quirements for reporting to the board

(f) Loan pricing practices
(g) Loan underwriting standards that

include measurable standards:
(1) For determining that an applicant

has the operational, financial, and
management resources necessary to
repay the debt from cashflow

(2) That are appropriate for each loan
program and the institution’s risk-
bearing ability; and

(3) That consider the nature and type
of credit risk, amount of the loan, and
enterprises being financed

(h) Requirements that loan terms
and conditions are appropriate for the
loan; and

(i) Such other requirements as are
necessary for the professional conduct
of a lending organization, including
documentation for each loan trans-
action of compliance with the loan un-
derwriting standards or the compensat-
ing factors or extenuating cir-
cumstances that establish repayment
of the loan notwithstanding the failure
to meet any one or more loan under-
writing standard.

[62 FR 51014, Sept. 30, 1997]

§ 614.4155 Interest rates.

Loans made by each bank and direct
lender association shall bear interest
at a rate or rates as may be determined
by the institution board. The board
shall set interest rates or approve indi-
vidual interest rate changes either on a
case-by-case basis or pursuant to an in-
terest rate plan within which manage-
ment may establish rates. Any interest
rate plan shall set loan-pricing policies
and objectives, provide guidance re-
garding the circumstances under which
management may adjust rates, and
provide the upper and lower limits on
management authority. Any interest
rate plan adopted shall be reviewed on
a continuing basis by the board, as well
as in conjunction with its review and
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approval of the institution’s oper-
ational an strategic business plan.

[62 FR 66818, Dec. 22, 1997]

§ 614.4160 Differential interest rate
programs.

Pursuant to policies approved by the
board of directors, differential interest
rates may be established for loans
based on a variety of factors that may
include type, purpose, amount, quality,
funding or operating costs, or similar
factors or combinations of factors. Dif-
ferential interest rate programs should
achieve equitable rate treatment with-
in categories of borrowers. In the adop-
tion of differential interest rate pro-
grams, institutions may consider,
among other things, the effect that
such interest rate structures will have
on the achievement of objectives relat-
ing to the special credit needs of
young, beginning or small farmers.

[61 FR 67186, Dec. 20, 1996. Redesignated at 62
FR 66818, Dec. 22, 1997]

§ 614.4165 Special credit needs.

(a) The board of each direct lender in-
stitution shall adopt policies to estab-
lish programs to provide credit and re-
lated services to young, beginning, and
small farmers, ranchers, and producers
or harvesters of aquatic products.

(b) Each Farm Credit Bank and agri-
cultural credit bank shall provide to
the Farm Credit Administration an an-
nual report summarizing the oper-
ations and achievements in its char-
tered territory under such programs.
Such reports shall be based on the re-
ports from each association providing
services under these programs and
shall be in a format prescribed by the
Farm Credit Administration.

(c) Specialized enterprises. Consider-
ation can be given by bank and associa-
tion boards to organizing groups of
similar specialized borrowers engaged
in enterprises involving a high degree
of risk into pools by which banks or as-
sociations may minimize the higher
risk occasioned by financing such spe-
cialized enterprises. Where such pro-
grams are authorized, the direct lender
institution board shall adopt appro-
priate policies that define criteria for

the selection of specialized high-risk
enterprises.

[46 FR 53022, Oct. 28, 1981, as amended at 55
FR 24883, June 19, 1990; 62 FR 51014, Sept. 30,
1997]

Subpart E—Loan Terms and
Conditions

SOURCE: 55 FR 24884, June 19, 1990, unless
otherwise noted.

§ 614.4200 General requirements.
(a) Terms and conditions. (1) The

terms and conditions of each loan made
by a Farm Credit bank or association
shall be set forth in a written docu-
ment or documents, such as a loan
agreement, promissory note, or other
instrument(s) appropriate to the type
and amount of the credit extension, in
order to establish loan conditions and
performance requirements. Copies of
all documents executed by the bor-
rower in connection with the closing of
a loan made under titles I or II of the
Act shall be provided to the borrower
at the time of execution and at any
time thereafter that the borrower re-
quests additional copies.

(2) The terms and conditions of all
loans shall be adequately disclosed in
writing to the borrower not later than
loan closing. For loans made under ti-
tles I and II of the Act, the institution
shall provide prompt written notice of
the approval of the loan.

(3) Applicants shall be provided noti-
fication of the action taken on each
credit application in compliance with
the requirements of 12 CFR 202.9.

(b) Security. (1) Long-term real estate
mortgage loans must be secured by a
first lien interest in real estate, except
that the loans may be secured by a sec-
ond lien interest if the institution also
holds the first lien on the property. No
funds shall be advanced, under a le-
gally binding commitment or other-
wise, if the outstanding loan balance
after the advance would exceed 85 per-
cent (or 97 percent as provided in sec-
tion 1.10(a) of the Act) of the appraised
value of the real estate, except that a
loan on which private mortgage insur-
ance is obtained may exceed 85 percent
of the appraised value of the real estate
to the extent that the loan amount in
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excess of 85 percent is covered by such
insurance. The real estate that is used
to satisfy the loan-to-value limitation
must be comprised primarily of agri-
cultural or rural property, including
agricultural land and improvements
thereto, a farm-related business, a
marketing or processing operation, a
rural residence, or real estate used as
an integral part of an aquatic oper-
ation.

(2) Notwithstanding the requirements
of paragraph (b)(1) of this section, the
lending institution may advance funds
for the payment of taxes or insurance
premiums with respect to the real es-
tate, reschedule loan payments, grant
partial releases of security interests in
the real estate, and take other actions
necessary to protect the lender’s col-
lateral position. Any action taken that
results in exceeding the loan-to-value
limitation shall be in accordance with
a policy of the institution’s board of di-
rectors and adequately documented in
the loan file.

(3) Short- and intermediate-term
loans may be secured or unsecured as
the documented creditworthiness of
the borrower warrants.

(4) In addition to the requirements in
paragraph (b)(1) of this section, a long-
term, non-farm rural home loan, in-
cluding a revolving line of credit, shall
be secured by a first lien on the prop-
erty, except that it may be secured by
a second lien if the institution also
holds the first lien on the property. A
short- or intermediate-term loan on a
rural home, including a revolving line
of credit, must be secured by a lien on
the property unless the financing is
provided exclusively for repairs, re-
modeling, or other improvements to
the rural home, in which case the loan
may be secured by other property or
unsecured if warranted by the docu-
mented creditworthiness of the bor-
rower.

(5) Except as provided in § 614.4231,
loans made under title III of the Act
may be secured or unsecured, as appro-
priate for the purpose of the loan and
the documented creditworthiness of
the borrower.

[62 FR 51014, Sept. 30, 1997]

§ 614.4231 Certain seasonal commodity
loans to cooperatives.

Loans on certain commodities that
are part of government programs shall
comply with the criteria established
for those programs. Security taken on
program commodities shall be consist-
ent with prudent lending practices and
ensure compliance with the govern-
ment program. The bank shall provide
for periodic review by bank officials of
any custodial activities and shall pro-
vide notice to the custodians that their
activities are subject to review and ex-
amination by the Farm Credit Admin-
istration.

[62 FR 51015, Sept. 30, 1997]

§ 614.4232 Loans to domestic lessors.
Loans and financial assistance ex-

tended by banks for cooperatives and
agricultural credit banks to domestic
lessors to finance equipment or facili-
ties leased by a voting stockholder of
the bank shall be subject to the follow-
ing terms and conditions:

(a) The term of the loan shall not be
longer than the total period of the
lease;

(b) The contract between the lessor
and lessee shall establish that the
leased assets are effectively under the
control of the lessee and that such con-
trol shall continue in effect for essen-
tially all of the term of the lease;

(c) The lessee must be a voting stock-
holder of the bank; and

(d) The leased equipment and facili-
ties must be primarily for use in the
lessee’s operations in the United
States.

§ 614.4233 International loans.
Term loans made by banks for co-

operatives and agricultural credit
banks under the authority of section
3.7(b) of the Act and § 613.3200 of this
chapter to foreign or domestic parties
who are not shareholders of the bank
shall be subject to the following condi-
tions:

(a) The loan shall be denominated in
a currency to eliminate foreign ex-
change risk on repayment.

(b) The borrower’s obligations shall
be guaranteed or insured against de-
fault under such policies as are avail-
able in the United States and other
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countries. Exceptions may be made
where a prospective borrower has had a
longstanding successful business rela-
tionship with an eligible cooperative
borrower or an eligible cooperative
which is not a borrower if the prospec-
tive borrower has a high credit rating
as determined by the bank.

(c) For a borrower in which a voting
stockholder of the bank has a majority
ownership interest, financing may be
extended for the full value of the trans-
action; otherwise, financing may be ex-
tended only to approximate the percent
of ownership.

[55 FR 24884, June 19, 1990, as amended at 55
FR 28886, July 16, 1990; 55 FR 50544, Dec. 7,
1990; 56 FR 5927, Feb. 14, 1991; 62 FR 4445, Jan.
30, 1997]

Subpart F—Collateral Evaluation
Requirements

SOURCE: 59 FR 46730, Sept. 12, 1994, unless
otherwise noted.

§ 614.4240 Collateral definitions.
For the purposes of this part, the fol-

lowing definitions shall apply:
(a) Abundance of caution, when used

to describe decisions to require collat-
eral, means that the collateral is taken
in circumstances in which:

(1) It is not required by statute, regu-
lation, or the institution’s policies; and

(2) A prudent lender would extend
credit based on a borrower’s income
and/or other collateral, absent the real
estate, and the decision to extend cred-
it was, in fact, based on other sources
of revenue or collateral.

(b) Appraisal means a written state-
ment independently and impartially
prepared by a qualified appraiser set-
ting forth an opinion as to the market
value of an adequately described prop-
erty as of a specific date(s), supported
by the presentation and analysis of rel-
evant market information.

(c) Appraisal Foundation means the
Appraisal Foundation established on
November 30, 1987, by professional ap-
praisal organizations, as a not-for-prof-
it corporation under the laws of Illi-
nois, in order to enhance the quality of
professional appraisals.

(d) Appraisal Subcommittee means the
Appraisal Subcommittee of the Federal

Financial Institutions Examination
Council.

(e) Business loan means a loan or
other extension of credit to any cor-
poration, general or limited partner-
ship, business trust, joint venture, sole
proprietorship, or other business entity
(including entities and individuals en-
gaged in farming enterprises).

(f) Cost approach means the process
by which an evaluator establishes an
indicated value by measuring the cur-
rent market cost to construct a repro-
duction of or replacement for the im-
provements, minus the amount of de-
preciation (physical deterioration, or
functional and/or external obsoles-
cence) evident in the structure from all
causes, plus the market value of the
land.

(g) Evaluation means a study of the
nature, quality, or utility of, interest
in, or aspects of, an asset. An evalua-
tion may take the form of a valuation
or an appraisal.

(h) Fee appraiser means a qualified
evaluator who is not an employee of
the party contracting for the comple-
tion of the evaluation and who per-
forms an evaluation on a fee basis. For
purposes of this subpart, a fee ap-
praiser may include a staff evaluator
from another Farm Credit System in-
stitution only if the employing institu-
tion is not operating under joint man-
agement with the contracting institu-
tion. In addition, for purposes of per-
sonal and intangible collateral evalua-
tions, the term ‘‘fee appraiser’’ in-
cludes, but is not limited to, certified
public accountants, equipment dealers,
grain buyers, livestock buyers, and
auctioneers.

(i) FIRREA means the Financial In-
stitutions Recovery, Reform, and En-
forcement Act of 1989.

(j) Highest and best use means the rea-
sonable and most probable use of the
property that would result in the high-
est market value of vacant land or im-
proved property, as of the date of valu-
ation; or that use, from among reason-
ably probable and legally alternative
uses, found to be physically possible,
appropriately supported, financially
feasible, and which results in the high-
est land value.
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(k) Income capitalization approach
means the procedure that values prop-
erty by measuring the present value of
the expected future benefits of prop-
erty ownership. This value is derived
from either:

(1) Capitalizing a single year’s in-
come expectancy or an annual average
of several years’ income expectancies
at a market-derived capitalization rate
that reflects a specific income pattern,
return on investment, and change in
the value of the investment; or

(2) Discounting the annual cashflows
for the holding period and the rever-
sion at a specified yield rate or speci-
fied yield rates which reflect market
behavior.

(l) Market value means the most prob-
able price that a property should bring
in a competitive and open market
under all conditions requisite to a fair
sale, the buyer and seller each acting
prudently, knowledgeably, and assum-
ing neither is under duress. Implicit in
this definition is the consummation of
a sale as of a specified date and the
passing of title from seller to buyer
under conditions whereby:

(1) Buyer and seller are typically mo-
tivated;

(2) Both parties are well informed or
well advised, and acting in what they
consider their best interests;

(3) A reasonable time is allowed for
exposure in the open market;

(4) Payment is made in terms of cash
in United States dollars or in terms of
financial arrangements comparable
thereto; and

(5) The price represents the normal
consideration for the property sold un-
affected by special or creative financ-
ing or sales concessions granted by
anyone associated with the sale.

(m) Personal property, for purposes of
this subpart, means all tangible and
movable property not considered real
property or fixtures.

(n) Qualified evaluator means an indi-
vidual who is competent, reputable,
impartial, and has demonstrated suffi-
cient training and experience to prop-
erly evaluate property of the type that
is the subject of the evaluation. For
the purposes of this definition, the
term ‘‘qualified evaluator’’ includes an
appraiser or valuator.

(o) Real estate means an identified
parcel or tract of land, including im-
provements, if any.

(p) Real estate-related financial trans-
actions means any transaction involv-
ing:

(1) The sale, lease, purchase, invest-
ment in, or exchange of real property,
including interests in property or the
financing thereof; or

(2) The refinancing of real property
or interests in real property; or

(3) The use of real property or inter-
ests in real property as security for a
loan or investment, including mort-
gage-backed securities.

(q) Real property means all interests,
benefits, and rights inherent in the
ownership of real estate.

(r) Sales comparison approach means
the procedure that values property by
comparing the subject property to
similar properties located in relatively
close proximity, having similar size
and utility, and having been recently
sold in arm’s-length transactions (com-
parable sales). The sales comparison
approach requires the evaluator to es-
timate the degree of similarity and dif-
ference between the subject property
and comparable sales. Such comparison
shall be made on the basis of condi-
tions of sale, financing terms, market
conditions, location, physical charac-
teristics, and income characteristics.
Appropriate adjustments shall be made
to the sales price of the comparable
property based on the identified defi-
ciencies or superiorities of the subject
property to arrive at a probable price
for which the subject property could be
sold on the date of the collateral eval-
uation.

(s) State certified appraiser means any
individual who has satisfied the re-
quirements for and has been certified
as a real estate appraiser by a State or
territory whose requirements for cer-
tification currently meet or exceed the
minimum criteria for certification
issued by the Appraiser Qualification
Board of the Appraisal Foundation. No
individual shall be a State certified ap-
praiser unless such individual has
achieved a passing grade on a suitable
examination administered by a State
or territory that is consistent with and
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equivalent to the Uniform State Cer-
tification Examination issued or en-
dorsed by the Appraiser Qualification
Board of the Appraisal Foundation. In
addition, the Appraisal Subcommittee
must not have issued a finding that the
policies, practices, or procedures of the
State or territory are inconsistent
with title XI of FIRREA.

(t) State licensed appraiser means any
individual who has satisfied the re-
quirements for licensing and has been
licensed as a real estate appraiser by a
State or territory in which the licens-
ing procedures comply with title XI of
FIRREA and in which the Appraisal
Subcommittee has not issued a finding
that the policies, practices, or proce-
dures of the State or territory are in-
consistent with title XI of FIRREA.

(u) Transaction value means:
(1) For loans or other extensions of

credit, the amount of the loan, loan
commitment, or other extensions of
credit;

(2) For sales, leases, purchases, in-
vestments in, or exchanges of real
property, the market value of the prop-
erty interest involved; and

(3) For the pools of loans or interests
in real property, the transaction value
of the individual loans or the market
value of the real property interests
comprising the pool.

(v) USPAP means the Uniform Stand-
ards of Professional Appraisal Practice
adopted by the Appraisal Foundation.

(w) Valuation means the process of es-
timating a defined value of an identi-
fied interest or interests in a specific
asset or assets as of a given date. A
valuation results from the completion
of a collateral evaluation that does not
require an appraisal.

§ 614.4245 Collateral evaluation poli-
cies.

(a) The board of directors of each
Farm Credit System institution that
engages in lending or leasing secured
by collateral shall adopt well-defined
and effective collateral evaluation poli-
cies and standards, that comply with
the regulations in this subpart, to en-
sure that collateral evaluations are:

(1) Sufficiently descriptive and de-
tailed to provide ample support to the
institution’s related credit decisions;

(2) Performed based on criteria estab-
lished for the purpose of determining
the circumstances under which collat-
eral evaluations will be required and
when they will be required. Such cri-
teria must, at a minimum:

(i) Establish when an institution will
require a collateral appraisal com-
pleted under the USPAP rather than a
collateral valuation; and

(ii) Take into account such factors as
market trends, market volatility, and
various types of credit, loan servicing,
collection, and liquidation actions; and

(3) Completed by a qualified evalua-
tor in an unbiased manner.

(b) The policies and standards re-
quired by this section shall, at a mini-
mum, address the criteria outlined in
§§ 614.4250 through 614.4267 of this sub-
part.

(c) A Federal land bank association
shall, with the approval of its respec-
tive Farm Credit bank, adopt collat-
eral evaluation policies that are con-
sistent with the bank’s policies and
standards.

(d) An institution’s board of directors
may adopt specific collateral evalua-
tion requirements, consistent with the
regulations in this subpart, for loans
designated as part of a minimum infor-
mation program.

[59 FR 46730, Sept. 12, 1994, as amended at 62
FR 51015, Sept. 30, 1997]

§ 614.4250 Collateral evaluation stand-
ards.

(a) When real, personal, or intangible
property is taken as security for a loan
or is the subject of a lease, an evalua-
tion of such property shall be per-
formed in accordance with § 614.4260
and the institutions’ policies and pro-
cedures. Such a collateral evaluation
shall be identified as either a collateral
valuation or a collateral appraisal.
Specifically, all collateral evaluations
must:

(1) Value the subject property based
upon market value as defined in
§ 614.4240(l);

(2) Be presented in a written format;
(3) Consider the purpose for which

the property will be used and the prop-
erty’s highest and best use, if different
from the intended use;

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00113 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



118

12 CFR Ch. VI (1–1–99 Edition) § 614.4255

(4) Be sufficiently descriptive to en-
able the reader to ascertain the reason-
ableness of the estimated market value
and the rationale for the estimate;

(5) Provide sufficient detail (includ-
ing an identification and description of
the property) and depth of analysis to
reflect the relevant characteristics and
complexity of the subject property;

(6) Analyze and report, as appro-
priate, for real, intangible, and/or per-
sonal property, on:

(i) The current income producing ca-
pacity of the property;

(ii) A reasonable marketing period
for the property;

(iii) The current market conditions
and trends that will affect projected in-
come, to the extent such conditions
will affect the value of the property;

(iv) The appropriate deductions and
discounts as they would apply to the
property, including but not limited to,
those based on the condition of the
property, as well as the specialization
of the operation and property; and

(v) Potential liabilities, including
those associated with any hazardous
waste or other environmental con-
cerns; and

(7) Include in the evaluation report a
certification that the evaluation was
not based on a requested minimum
valuation or specific valuation or ap-
proval of a loan.

(b) For purposes of determining ap-
praisal value as required in section
1.10(a) of the Act, the definition of mar-
ket value and the requirements of this
subpart shall apply.

§ 614.4255 Independence requirements.
(a) Prohibitions. For all personal and

intangible property, and for all real
property exempted under § 614.4260(c) of
this subpart, no person may:

(1) Perform evaluations in connection
with transactions in which such person
has a direct or indirect interest, finan-
cial or otherwise, in the loan or subject
property;

(2) As a director, vote on or approve
a loan decision on which such person
performed a collateral evaluation; or

(3) As a director, perform a collateral
evaluation in connection with any
transaction on which such person made
or will be required to make a credit de-
cision.

(b) Officers and employees. If the insti-
tution’s internal control procedures re-
quired by § 618.8430 of this chapter in-
clude requirements for either a prior
approval or post-review of credit deci-
sions, officers and employees may:

(1) Participate in a vote or approval
involving assets on which they per-
formed a collateral evaluation; or

(2) Perform a collateral evaluation in
connection with a transaction on
which they have made or will be re-
quired to make a credit decision.

(c) Real estate appraiser. Except as
provided in § 614.4260(c) of this subpart,
all evaluations of real property that
serve as the primary security for a loan
shall be performed by a qualified real
estate appraiser who has no direct or
indirect interest, financial or other-
wise, in the loan or subject property
and is not engaged in the marketing,
lending, collection, or credit decision
processes of any of the following:

(1) A Farm Credit System institution
making or originating the loan;

(2) A Farm Credit System institution
operating under common management
with the institution making or origi-
nating the loan; or

(3) A Farm Credit System institution
purchasing an interest in the loan.

(d) Fee appraisers. Fee appraisers
shall be engaged directly by the Farm
Credit System institution or its agent,
and shall have no direct or indirect in-
terest, financial or otherwise, in the
property or transaction. A Farm Credit
System institution may accept a real
estate appraisal that was prepared by
an appraiser engaged directly by an-
other Farm Credit System institution,
by a United States Government agen-
cy, a Government-Sponsored Enter-
prise or by a financial institution sub-
ject to title XI of FIRREA.

(e) Loan purchases. No employee who,
acting as a State licensed or State cer-
tified appraiser, performed a real es-
tate appraisal on any collateral sup-
porting a loan shall subsequently par-
ticipate in any decision related to the
loan purchase.

§ 614.4260 Evaluation requirements.
(a) Valuation. Valuations of personal

and intangible property, as well as real
property exempted under paragraph (c)
of this section, shall be performed by
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qualified individuals who meet the es-
tablished standards of this subpart and
the Farm Credit System institution ob-
taining the collateral valuation.

(b) Appraisal. (1) Appraisals for real
estate-related financial transactions
with transaction values of more than
$250,000 shall be performed by a quali-
fied appraiser who is a State licensed
or a State certified real estate ap-
praiser.

(2) Appraisals for real estate-related
financial transactions with transaction
values of more than $1,000,000 shall be
performed by a qualified appraiser who
is a State certified real estate ap-
praiser.

(c) Appraisals not required. An ap-
praisal performed by a State certified
or State licensed appraiser is not re-
quired for any real estate-related fi-
nancial transaction in which any of the
following conditions are met:

(1) The transaction value is $250,000
or less;

(2) The transaction is a ‘‘business
loan’’ as defined in § 614.4240(e) that:

(i) Has a transaction value of
$1,000,000 or less; and

(ii) Is not dependent on income de-
rived from the sale or cash rental of
real estate as the primary source of re-
payment;

(3) A lien on real property has been
taken as collateral in an abundance of
caution, and the application, when
evaluated on the five basic credit fac-
tors, without considering the subject
real estate, would support the credit
decision that was based on other
sources of repayment or collateral;

(4) A lien on real estate is not statu-
torily required and has been taken for
purposes other than the real estate’s
value;

(5) Subsequent loan transactions
(which include but are not limited to
loan servicing actions, reamortiza-
tions, modifications of loan terms, and
partial releases), provided that either:

(i) The transaction does not involve
the advancement of new loan funds
other than funds necessary to cover
reasonable closing costs; or

(ii) There has been no obvious and
material change in market conditions
or physical aspects of the property that
threatens the adequacy of the Farm
Credit System institution’s real estate

collateral protection, even with the ad-
vancement of new loan funds;

(6) A Farm Credit System institution
purchases a loan or an interest in a
loan, pool of loans, or interests in real
property, including mortgage-backed
securities, provided that:

(i) The appraisal prepared for each
loan, pooled loan, or real property in-
terest, when originated, met the stand-
ards of this subpart, other Federal reg-
ulations adopted pursuant to FIRREA,
or the requirements of the government-
sponsored secondary market inter-
mediaries under whose auspices the in-
terest is sold; and

(ii) There has been no obvious and
material change in market conditions
or physical aspects of the property that
would threaten the Farm Credit Sys-
tem institution’s collateral position, or

(7) A Farm Credit System institution
makes or purchases a loan secured by
real estate, which loan is guaranteed
by an agency of the United States Gov-
ernment and is supported by an ap-
praisal that conforms to the require-
ments of the guaranteeing agency.

To qualify for exceptions in para-
graphs (c)(1) through (c)(7) of this sec-
tion from the requirements of this sub-
part, the institution must have docu-
mentation justifying the use of such
exceptions in the applicable loan
file(s). In addition, the institution
must document that the repayment of
a ‘‘business loan’’ is not dependent on
income derived from the sale or cash
rental of real estate.

(d) FCA-required appraisals. The FCA
reserves the right to require an ap-
praisal under this subpart whenever it
believes it is necessary to address safe-
ty and soundness issues.

(e) Reciprocity. The requirements of
this subpart are satisfied by the use of
State certified or State licensed ap-
praisers from any State provided that:

(1) The appraiser is qualified to per-
form such appraisals;

(2) The applicable Farm Credit Sys-
tem institution has established policies
providing for such interstate apprais-
als; and

(3) The applicable State appraiser li-
censing and certification agency recog-
nizes the certification or license of the
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appraiser’s State of permanent certifi-
cation or licensure.

[59 FR 46730, Sept. 12, 1994, as amended at 60
FR 2687, Jan. 11, 1995]

§ 614.4265 Real property evaluations.
(a) Real estate shall be valued on the

basis of market value.
(b) Market value shall be determined

by a reasonable valuation method that:
(1) Considers the income capitaliza-

tion approach, the sales comparison ap-
proach, and/or the cost approach, as ap-
propriate, to determine market value;

(2) Explains and documents the
elimination of any approach not used.

(3) Reconciles the market values of
the applicable approaches; and

(c) Where real estate appraisals or
real estate collateral valuations for
business loans in excess of $250,000 that
would not otherwise be exempted under
§ 614.4260(c) are required, such evalua-
tions shall be completed in accordance
with the USPAP and shall include a
legal description of the subject prop-
erty.

(d) At a minimum, the institution
shall develop and document the evalua-
tion of the income and debt servicing
capacity for the property and operation
where the transaction value exceeds
$250,000 and the real estate taken as
collateral:

(1) Is an integral part of and supports
the principal source of loan repayment;
or

(2) Is not an integral part of and does
not support the principal source of loan
repayment, but has demonstrable rent-
al market appeal, is statutorily re-
quired, and fully or partially con-
stitutes an integral part of an agricul-
tural or aquatic operation.

(e) The income-earning and debt-
servicing capacity established under
paragraph (d) of this section on such
properties shall be documented as part
of the credit analysis for any related
loan action, whether or not the income
capitalization approach value is used
as the basis for the market value con-
clusion stated in the evaluation report.

(f) Collateral closely aligned with, an
integral part of, and normally sold
with real estate (fixtures) may be in-
cluded in the value of the real estate.
All other collateral associated with the
real estate, but designated as personal

property, shall be evaluated as per-
sonal property in accordance with
§§ 614.4250 and 614.4266.

(g) The evaluation shall properly
identify all nonagricultural influences,
including, but not limited to, urban de-
velopment, mineral deposits, and com-
mercial building development value,
and the reasoning supporting the eval-
uator’s highest and best-use conclu-
sion.

(h) Where an evaluation of real prop-
erty is completed by a fee appraiser, as
defined in § 614.4240(g), the institution’s
standards shall include provisions for
periodic collateral inspections per-
formed by the institution’s account of-
ficer or appropriate designee.

§ 614.4266 Personal and intangible
property evaluations.

(a) Personal property and intangibles
shall be valued on the basis of market
value in accordance with the institu-
tion’s evaluation standards and poli-
cies.

(b) Personal property evaluations
shall include a source of comparisons
of value (i.e., equipment dealer list-
ings, Blue Book, market sales reports,
etc.) and a description of the property
being evaluated, including location of
the property and, where applicable,
quantity, species/variety, measure/
weight, value per unit and in total,
type of identification (such as brand,
bill of lading, or warehouse receipt),
quality, condition, and date.

(c) Evaluations of intangibles shall
include a review and description of the
documents supporting the property in-
terests and the marketability of the in-
tangible property, including applicable
terms, conditions, and restrictions con-
tained in the document that would af-
fect the value of the property.

(d) Where an evaluation of personal
or intangible property is completed by
a fee appraiser, as defined in
§ 614.4240(g), the institution’s standards
shall include provisions for periodic
collateral inspections and verification
by the institution’s account officer or
appropriate designee.

(e) When a Farm Credit System insti-
tution deems an appraisal necessary,
personal or intangible property shall be
appraised in accordance with proce-
dures and standards established by the
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institution by individuals deemed
qualified by the institution to com-
plete the work under the USPAP Com-
petency and Ethics Provisions.

[59 FR 46730, Sept. 12, 1994, as amended at 59
FR 50964, Oct. 6, 1994]

§ 614.4267 Professional association
membership; competency.

(a) Membership in appraisal organiza-
tions. A State certified appraiser or a
State licensed appraiser may not be ex-
cluded from consideration for an as-
signment for a real estate-related
transaction solely by virtue of mem-
bership or lack of membership in any
particular appraisal organization.

(b) Competency. All staff and fee eval-
uators, including appraisers, perform-
ing evaluations in connection with
real, personal, or intangible property
taken as collateral in connection with
extensions of credit must meet the
qualification requirements of this sub-
part. However, an evaluator (as defined
in § 614.4240(n)) may not be considered
competent solely by virtue of being
certified, licensed, or accredited. Any
determination of competency shall be
based on the individual’s experience
and educational background as they re-
late to the particular evaluation as-
signment for which such individual is
being considered.

Subpart G [Reserved]

Subpart H—Loan Purchases and
Sales

SOURCE: 57 FR 38247, Aug. 24, 1992, unless
otherwise noted.

§ 614.4325 Purchase and sale of inter-
ests in loans.

(a) Definitions. For the purposes of
this subpart, the following definitions
shall apply:

(1) Interests in loans means ownership
interests in the principal amount, in-
terest payments, or any aspect of a
loan transaction and transactions in-
volving a pool of loans, including serv-
icing rights.

(2) Lead lender means a lending insti-
tution having a direct contractual rela-
tionship with a borrower to advance
funds, which institution sells or as-

signs an interest or interests in such
loan to one or more other lenders.

(3) Loan means any extension of cred-
it or similar financial assistance of the
type authorized under the Act, such as
leases, guarantees, letters of credit,
and other similar transactions.

(4) Loan participation means a frac-
tional undivided interest in the prin-
cipal amount of a loan that is sold by
a lead lender to a participating institu-
tion in accordance with the require-
ments of § 614.4330 of this subpart. The
term ‘‘loan participation’’ does not in-
clude a subordinated participation in-
terest.

(5) Participating institution means an
institution that purchases a fractional
undivided interest in the principal
amount of a loan originated by another
lender.

(6) Sale with recourse means a sale of
a loan or an interest in a loan in which
the seller:

(i) Retains some risk of loss from the
transferred asset for any cause except
the seller’s breach of usual and cus-
tomary warranties or representations
designed to protect the purchaser
against fraud or misrepresentation; or

(ii) Has an obligation to make pay-
ments of principal or interest to any
party resulting from:

(A) Default on the payment of prin-
cipal or interest on the loan by the bor-
rower or guarantor or any other defi-
ciencies in the obligor’s performance;

(B) Changes in the market value of
the assets after transfer;

(C) Any contractual relationship be-
tween the seller and purchaser incident
to the transfer that, by its terms, could
continue even after final payment, de-
fault, or other termination of the as-
sets transferred; or

(D) Any other cause, except the re-
tention at servicing rights alone shall
not constitute recourse.

(7) Subordinated participation interest
means an interest in a loan that bears
the first risk of loss, including the re-
tention of such an interest when a loan
is sold to a pooler certified by the Fed-
eral Agricultural Mortgage Corpora-
tion pursuant to title VIII of the Act,
or an interest in a pool of subordinated
participation interests purchased to
satisfy the requirements of title VIII of

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00117 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



122

12 CFR Ch. VI (1–1–99 Edition) § 614.4325

the Act with respect to a loan sold to
such a certified pooler.

(b) Authority to purchase and sell inter-
ests in loans. Loans and interests in
loans may only be sold in accordance
with each institution’s lending au-
thorities, as set forth in subpart A of
this part. No Farm Credit System in-
stitution may purchase from an insti-
tution that is not a Farm Credit Sys-
tem institution any interest in a loan,
except for the purpose of pooling and
securitizing such loans under title VIII
of the Act, unless such an interest is a
participation interest that qualifies
under the institution’s lending author-
ity, as set forth in subpart A of this
part, and meets the requirements of
§ 614.4330 of this subpart.

(c) Policies. Each Farm Credit System
institution that is authorized to sell or
purchase interests in loans under sub-
part A of this part shall exercise that
authority in accordance with a policy
adopted by its board of directors that
addresses the following matters:

(1) The types of purchasers to which
the institution is authorized to sell in-
terests in loans;

(2) The types of loans in which the in-
stitution may purchase or sell an inter-
est and the types of interests which
may be purchased or sold;

(3) The underwriting standards to be
applied in the purchase of interests in
loans:

(4) Such limitations on the aggregate
principal amount of interests in loans
that the institution may purchase from
a single institution as are necessary to
diversify risk, and such limitations on
the aggregate amount the institution
may purchase from all institutions as
are necessary to assure that service to
the territory is not impeded;

(5) Provision for the identification
and reporting of loans in which inter-
ests are sold or purchased;

(6) Requirements for providing and
securing in a timely manner adequate
credit and other information needed to
make an independent credit judgment;
and

(7) Any limitations or conditions to
which sales or purchases are subject
that the board deems appropriate, in-
cluding arbitration.

(d) Purchase and sale agreements.
Agreements to purchase or sell an in-
terest in a loan shall, at a minimum:

(1) Identify the particular loan(s) to
be covered by the agreement;

(2) Provide for the transfer of credit
and other borrower information on a
timely and continuing basis;

(3) Provide for sharing, dividing, or
assigning collateral;

(4) Identify the nature of the inter-
est(s) sold or purchased;

(5) Set forth the rights and obliga-
tions of the parties and the terms and
conditions of the sale; and

(6) Contain any terms necessary for
the appropriate administration of the
loan and the protection of the interests
of the Farm Credit System institution.

(e) Independent credit judgment. Each
institution that purchases an interest
in a loan shall make a judgment on the
creditworthiness of the borrower that
is independent of the originating or
lead lender and any intermediary seller
or broker prior to the purchase of the
interest and prior to any servicing ac-
tion that alters the terms of the origi-
nal agreement, which judgment shall
not be delegated to any person(s) not
employed by the institution. A Farm
Credit System institution that pur-
chases a loan or any interest therein
may use information, such as apprais-
als or collateral inspections, furnished
by the originating or lead lender, or
any intermediary seller or broker; how-
ever, the purchasing Farm Credit Sys-
tem institution shall independently
evaluate such information when exer-
cising its independent credit judgment.
No employee who performed a real es-
tate appraisal on any collateral sup-
porting a loan shall participate in the
decision to purchase that loan. The
independent credit judgment shall be
documented by a credit analysis that
considers factors set forth in the loan
underwriting standards adopted pursu-
ant to § 614.4150 of this part and is inde-
pendent of the originating institution
and any intermediary seller or broker.
The credit analysis shall consider such
credit and other borrower information
as would be required by a prudent lend-
er and shall include an evaluation of
the capacity and reliability of the
servicer. Boards of directors of jointly
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managed institutions shall adopt pro-
cedures to ensure that the interests of
their respective shareholders are pro-
tected in participation between such
institutions.

(f) Limitations. The aggregate prin-
cipal amount of interests in loans pur-
chased from a single lead lender and
the aggregate principal amount of in-
terests in loans purchased from other
institutions shall not exceed the limits
set in the institution’s policy.

(g) Sales with recourse. When a loan or
interest in a loan is sold with recourse,
it shall be accorded the following
treatment:

(1) The loan shall be considered, to
the extent of the recourse, an exten-
sion of credit by the purchaser to the
seller, as well as an extension of credit
from the seller to the borrower(s), for
the purpose of determining whether
credit extensions to a borrower are
within the lending limits established in
subpart J of this part.

(2) The amount of the loan subject to
the recourse agreement shall be consid-
ered a loan sold with recourse for the
purpose of computing permanent cap-
ital ratios.

(h) Transactions through agents.
Transactions pertaining to purchases
of loans, including the judgement on
creditworthiness, may be performed
through an agent, provided that:

(1) The institution establishes the
necessary criteria in a written agency
agreement that outlines, at a mini-
mum, the scope of the agency relation-
ship and obligates the agent to comply
with the institution’s underwriting
standards;

(2) The institution periodically re-
views the agency relationship to deter-
mine if the agent’s actions are in the
best interest of the institution;

(3) The agent must be independent of
the seller or intermediate broker in the
transaction; and

(4) If an association’s funding bank
serves as its agent, the agency agree-
ment must provide that:

(i) The association can terminate the
agreement upon no more than 60 days
notice to the bank;

(ii) The association may, in its dis-
cretion, require the bank to purchase
from the association any interest in a
loan that the association determines

does not comply with the terms of the
agency agreement or the association’s
loan underwriting standards.

[57 FR 38247, Aug. 24, 1992, as amended at 58
FR 40321, July 28, 1993; 62 FR 51015, Sept. 30,
1997]

§ 614.4330 Loan participations.

Agreements to purchase or sell a par-
ticipation interest shall be subject to
the provisions of § 614.4325 of this sub-
part, and, in addition, shall satisfy the
requirements of this section.

(a) Participation agreements. Agree-
ments to purchase or sell a participa-
tion interest in a loan shall, in addi-
tion to meeting the requirements of
§ 614.4325(d) of this subpart, at a mini-
mum:

(1) Define the duties and responsibil-
ities of the participating institution
and the lead lender, and/or the servic-
ing institution, if different from the
lead lender.

(2) Provide for loan servicing and
monitoring of the servicer;

(3) Set forth authorization and condi-
tions for action in the event of bor-
rower distress or default;

(4) Provide for sharing of risk;
(5) Set forth conditions for the offer-

ing and acceptance of the loan partici-
pation and termination of the agree-
ment;

(6) Provide for sharing of fees, inter-
est charges, and costs between partici-
pating institutions;

(7) Provide for a method of resolution
of disagreements arising under the
agreement between two or more insti-
tutions;

(8) Specify whether the contract is
assignable by either party; and

(9) Provide for the issuance of certifi-
cates evidencing an undivided interest
in a loan.

(b) Retention requirement. No partici-
pation interest may be purchased from
an institution that is not a Farm Cred-
it System institution unless the servic-
ing institution has an ownership inter-
est in the principal amount equal to
the lesser of 10 percent of the principal
amount or such lesser amount as rep-
resents the servicing institution’s lend-
ing limit, which ownership interest
cannot be assigned separately from the
servicing rights.
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(c) Intrasystem participations. Loans
participated between or among Farm
Credit System institutions shall meet
the borrower eligibility, membership,
loan term, loan amount, loan security,
and stock purchase requirements of the
originating lender.

§ 614.4335 Borrower stock require-
ments.

(a) In general. Except as provided in
paragraph (b) of this section, a bor-
rower shall meet the minimum bor-
rower stock purchase requirements as
a condition of obtaining a loan.

(b) Loans designated for sale into a sec-
ondary market. (1) An institution’s by-
laws may provide that the institution’s
minimum borrower stock purchase re-
quirements do not apply if a loan is
designated, at the time it is made, for
sale into a secondary market.

(2) If a loan designated for sale under
paragraph (b)(1) of this section is not
sold into a secondary market during
the 180–day period that begins on the
date of designation, the institution’s
minimum borrower stock purchase re-
quirements shall apply.

(c) Retirement of borrower stock. (1) In
general. Borrower stock may be retired
only if the institution meets the mini-
mum permanent capital requirements
imposed by the FCA pursuant to the
Act or regulations and, except as pro-
vided in paragraph (c)(2) of this sec-
tion, in accordance with the following:

(i) Borrower stock may be retired if
the entire loan is sold without re-
course, provided that when the loan is
sold without recourse to another Farm
Credit System institution, the bor-
rower may elect to hold stock in either
the selling or purchasing institution.

(ii) Borrower stock may not be re-
tired when the entire loan is sold with
recourse.

(iii) When an interest in a loan is sold
without recourse, a proportionate
amount of borrower stock may be re-
tired, but in no event may stock be re-
tired below the institution’s minimum
stock purchase requirements for the in-
terest retained.

(iv) If an institution repurchases a
loan on which the stock has been re-
tired, the borrower shall be required to
repurchase stock in the amount of the
minimum stock purchase requirement.

(2) Loans sold into a secondary market.
An institution’s bylaws may provide
that all outstanding voting stock held
by a borrower with respect to a loan
shall be retired when the loan is sold
into a secondary market.

(d) Applicability. In the case of a loan
sold into a secondary market under
title VIII of the Act, paragraphs (b)(1)
and (c)(2) of this section apply regard-
less of whether the institution retains
a subordinated participation interest
in a loan or pool of loans or contributes
to a cash reserve.

[62 FR 63646, Dec. 2, 1997]

§ 614.4336 Borrower rights in connec-
tion with loan sales.

(a) Loan sales to Farm Credit System
institutions. Loans made by qualified
lenders (as defined in section
4.14A(a)(6) of the Act) and interests in
such loans that are sold to other quali-
fied lenders are subject to the borrower
rights provisions of title IV of the Act.

(b) Loans designated for sale into a sec-
ondary market. (1) Except as provided in
paragraph (b)(2) of this section, the
borrower rights provisions of sections
4.14, 4.14A, 4.14B, 4.14C, 4.14D, and 4.36
of the Act do not apply to a loan made
on or after February 10, 1996, that is
designated for sale into a secondary
market at the time it is made.

(2) If a loan designated for sale under
paragraph (b)(1) of this section is not
sold into a secondary market during
the 180–day period that begins on the
date of designation, the borrower
rights provisions specified as inapplica-
ble pursuant to paragraph (b)(1) of this
section shall apply, PROVIDED THAT if
the loan is subsequently sold into a
secondary market, the borrower rights
specified in paragraph (b)(1) of this sec-
tion become inapplicable beginning on
the date of the subsequent sale.

(c) Other loan sales. (1) Except for
loans sold to another Farm Credit in-
stitution or designated for sale into a
secondary market, a qualified lender
must comply with one of the following
two requirements before selling a loan
or interest in a loan that is subject to
the borrower rights provisions of title
IV of the Act:

(i) Include provisions in the contract
with the borrower, or a written modi-
fication thereto, that ensure that the
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purchaser of the loan will be obligated
to accord the borrower the same rights
qualified lenders must provide under
the Act; or

(ii) Obtain from the borrower a
signed written consent to the sale that
explicitly states that the borrower re-
linquishes the statutory borrower
rights. The consent to the loan sale
and the relinquishment of the borrower
rights shall have no effect until the
loan is actually sold and shall be inef-
fective in the event that the lender or
any other Farm Credit System institu-
tion repurchases the loan or any inter-
est therein.

(2) Before obtaining the borrower’s
consent to the sale of the loan and the
relinquishment of borrower rights pur-
suant to paragraph (c)(1)(ii) of this sec-
tion, the lending institution shall dis-
close in writing to the borrower:

(i) A full and complete description of
the statutory rights that the borrower
is asked to relinquish;

(ii) Any changes in the loan terms or
conditions that will occur if the loan is
not sold; and

(iii) The fact that the relinquishment
of the statutory borrower rights will
not become effective unless the loan is
actually sold and shall become ineffec-
tive in the event that the lender or any
other Farm Credit System institution
repurchases the loan or any interest
therein.

(3) The making of a loan may not be
conditioned on the borrower’s consent
to its sale and relinquishment of statu-
tory borrower rights.

[62 FR 63647, Dec. 2, 1997]

§ 614.4337 Disclosure to borrowers.
When a loan or an interest in a loan

other than a participation interest is
sold with servicing rights, the disclo-
sure shall be made to the borrower in
accordance with this section:

(a) The selling institution shall dis-
close to the borrower at least 10 days
prior to the borrower’s next payment
date;

(1) The name, address, and telephone
number of the purchasing institution;

(2) The name and address of the party
to whom payment is to be made;

(3) A description of the impact of the
sale on statutory borrower rights after
the sale;

(4) Any terms in the agreement that
would permit a purchaser to change
the terms or conditions of the loan.

(b) A Farm Credit System institution
that purchases a loan or a non-partici-
pation interest therein shall not take
any servicing action that adversely af-
fects the borrower until it ensures that
disclosure has been made to the bor-
rower of:

(1) The name, address, and telephone
number of the purchasing institution;
and

(2) The address where the payment
should be sent.

Subpart I—Loss-Sharing
Agreements

§ 614.4340 General.

(a) Upon the approval of the board of
directors of the respective Farm Credit
System institutions, any System bank,
association, or service corporation or
service association may enter into an
agreement to share loan and other
losses with any other institution(s) of
the System. As appropriate, a loss-
sharing agreement may contain provi-
sions relating to definitions of terms,
terms and conditions for activation,
determinations of assessment for-
mulas, limitations on assessments, re-
imbursements, administration, arbitra-
tion, and provisions for amendment
and termination.

(b) System institutions may agree
among themselves to share losses for
the purpose of protecting against the
impairment of capital stock or partici-
pation certificates, or for any other
purpose. Agreements may provide for
sharing losses that arise in the future
or that were recognized by one or more
of the signatory institutions before the
date of the agreement. Agreements
may contain provisions that are not
entirely reciprocal among the signato-
ries to the agreement. Loss-sharing
agreements can provide for the sharing
of loan losses, operating losses, cas-
ualty losses, losses on high risk assets,
or any other losses.

[49 FR 48910, Dec. 17, 1984, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989]
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§ 614.4341 Financial assistance.
No institution shall reverse any fi-

nancial assistance provided under the
37-Bank Capital Preservation Agree-
ment, or any other capital preserva-
tion/loss-sharing program that was re-
ceived or accrued prior to July 1, 1986.

[53 FR 3191, Feb. 4, 1988]

§ 614.4345 Guaranty agreements.
Guaranty agreements under which a

percentage of the risk associated with
specific loans is assumed may be en-
tered into by or among System banks
and associations.

[49 FR 48910, Dec. 17, 1984, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989]

Subpart J—Lending Limits

SOURCE: 58 FR 40321, July 28, 1993, unless
otherwise noted.

§ 614.4350 Definitions.
For purposes of this subpart, the fol-

lowing definitions shall apply:
(a) Borrower means an individual,

partnership, joint venture, trust, cor-
poration, or other business entity (ex-
cept a Farm Credit System association
or other financing institution that
complies with the criteria in section
1.7(b) of the Act and the regulations in
subpart P of this part) to which an in-
stitution has made a loan or a commit-
ment to make a loan either directly or
indirectly.

(b) Commitment means a legally bind-
ing obligation to extend credit, enter
into lease financing, purchase or par-
ticipate in loans or leases, or pay the
obligation of another, which becomes
effective at the time such commitment
is made.

(c) Loan means any extension of, or
commitment to extend, credit author-
ized under the Act whether it results
from direct negotiations between a
lender and a borrower or is purchased
from or discounted for another lender,
including participation interests. The
term ‘‘loan’’ includes loans outstand-
ing, obligated but undisbursed commit-
ments, contracts of sale, notes receiv-
able, other similar obligations, guaran-
tees, and lease financing. An institu-
tion ‘‘makes a loan’’ when it enters

into a commitment to lend, advances
new funds, substitutes a different bor-
rower for a borrower who is released, or
where any other person’s liability is
added to the outstanding loan or com-
mitment.

(d) Primary liability means an obliga-
tion to repay that is not conditioned
upon an unsuccessful prior demand on
another party.

(e) Secondary liability means an obli-
gation to repay that only arises after
an unsuccessful demand on another
party.

[58 FR 40321, July 28, 1993, as amended at 63
FR 36547, July 7, 1998]

§ 614.4351 Computation of lending
limit base.

(a) Lending limit base. An institution’s
lending limit base is composed of the
permanent capital of the institution,
as defined in § 615.5201(j) of this chap-
ter, with adjustments provided for in
§ 615.5210(d), (e)(1), (e)(2), (e)(3), (e)(4),
and (e)(6) of this chapter, and with the
following further adjustments:

(1) Where one institution invests in
another institution in connection with
the sale of a loan participation inter-
est, the amount of investment in the
institution purchasing this participa-
tion interest that is owned by the in-
stitution originating the loan shall be
counted in the lending limit base of the
originating institution and shall not be
counted in the lending limit base of the
purchasing institution.

(2) Stock protected under section
4.9A of the Act may be included in the
lending limit base until January 1,
1998.

(b) Timing of calculation. The lending
limit base will be calculated on a
monthly basis as of the preceding
month end.

[58 FR 40321, July 28, 1993, as amended at 59
FR 37403, July 22, 1994]

§ 614.4352 Farm Credit Banks and ag-
ricultural credit banks.

(a) Farm Credit Banks. No Farm Cred-
it Bank may make or discount a loan
to a borrower, if the consolidated
amount of all loans outstanding and
undisbursed commitments to that bor-
rower exceed 25 percent of the bank’s
lending limit base.
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(b) Agricultural credit banks. (1) No ag-
ricultural credit bank may make or
discount a loan to a borrower under the
authority of title I of the Act, if the
consolidated amount of all loans out-
standing and undisbursed commit-
ments to that borrower exceeds 25 per-
cent of the bank’s lending limit base.

(2) No agricultural credit bank may
make or discount a loan to a borrower
under the authority of title III of the
Act, if the consolidated amount of all
loans outstanding and undisbursed
commitments to that borrower exceeds
the lending limits prescribed in
§ 614.4355 of this subpart.

§ 614.4353 Direct lender associations.
No association may make a loan to a

borrower, if the consolidated amount of
all loans outstanding and undisbursed
commitments to that borrower exceeds
25 percent of the association’s lending
limit base.

§ 614.4354 Federal land bank associa-
tions.

No Federal land bank association
may assume endorsement liability on
any loan if the total amount of the as-
sociation’s endorsement liability on
loans outstanding and undisbursed
commitments to that borrower would
exceed 25 percent of the association’s
lending limit base.

§ 614.4355 Banks for cooperatives.
No bank for cooperatives may make

a loan if the consolidated amount of all
loans outstanding and undisbursed
commitments to that borrower exceeds
the following percentages of the lend-
ing limit base of the bank:

(a) Basic lending limit. (1) Term loans
to eligible cooperatives: 25 percent.

(2) Term loans to foreign and domes-
tic parties: 10 percent.

(3) Lease loans qualifying under
§ 614.4020(a)(3) and applying to the les-
see: 25 percent.

(4) Standby letters of credit qualify-
ing under § 614.4810: 35 percent.

(5) Guarantees qualifying under
§ 614.4800: 35 percent.

(6) Seasonal loans exclusive of com-
modity loans qualifying under
§ 614.4231: 35 percent.

(7) Foreign trade receivables qualify-
ing under § 614.4700: 50 percent.

(8) Bankers’ acceptances held quali-
fying under § 614.4710 and commodity
loans qualifying under § 614.4231: 50 per-
cent.

(9) Export and import letters of cred-
it qualifying under § 614.4321: 50 per-
cent.

(b) Total lending limit. (1) The sum of
term and seasonal loans exclusive of
commodity loans qualifying under
§ 614.4231: 35 percent.

(2) The sum of paragraphs (a)(1)
through (a)(9) of this section: 50 per-
cent.

[58 FR 40321, July 28, 1993, as amended at 62
FR 51015, Sept. 30, 1997]

§ 614.4356 Banks for cooperatives look-
through notes.

Where a bank for cooperatives makes
a loan to an eligible borrower that is
secured by notes of individuals or busi-
ness entities, the basic lending limits
provided in § 614.4355 may be applied to
each original notemaker rather than to
the loan to the eligible borrower, if:

(a) Each note is current and carries a
full recourse endorsement or uncondi-
tional guarantee by the borrower;

(b) The bank determines the finan-
cial condition, repayment capacity,
and other credit factors of the loan to
the original maker reasonably justify
the credit granted by the endorser; and

(c) The loans are fully supported by
documented loan files, which include,
at a minimum:

(1) A credit report supporting the
bank’s finding that the financial condi-
tion, repayment capacity, and other
factors of the maker of the notes being
pledged justify the credit extended by
the bank and/or endorser;

(2) A certification by a bank officer
designated for that purpose by the loan
or executive committee that the finan-
cial responsibility of the original
notemaker has been evaluated by the
loan committee and the bank is relying
primarily on each such maker for the
payment of the obligation; and

(3) Other credit information normally
required of a borrower when making
and administering a loan.

§ 614.4357 Computation of obligations.
(a) Inclusions. The computation of

total loans to each borrower for the
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purpose of computing their lending
limit shall include:

(1) The total unpaid principal of all
loans and the total amount of
undisbursed commitments except as
excluded by paragraph (b) of this sec-
tion. This amount shall include loans
that have been charged off on the
books of the institution in whole or in
part but have not been collected, ex-
cept to the extent that such amounts
are not legally collectible;

(2) Purchased interests in loans, in-
cluding participation interests, to the
extent of the amount of the purchased
interest, including any undisbursed
commitment;

(3) Loans attributed to a borrower in
accordance with § 614.4358.

(b) Exclusions. The following loans
when adequately documented in the
loan file, may be excluded from loans
to a borrower subject to the lending
limit:

(1) Any loan or portion of a loan that
carries a full faith and credit perform-
ance guaranty or surety of any depart-
ment, agency, bureau, board, commis-
sion, or establishment of the United
States government, provided there is
no evidence to suggest that the guar-
anty has become unenforceable and the
institution can demonstrate that it is
in compliance with the terms and con-
ditions of the guaranty.

(2) Any loan or portion of a loan
guaranteed by a Farm Credit System
institution, pursuant to the provisions
of § 614.4345 on guaranty agreements.
This exclusion does not apply to the in-
stitution providing the guaranty.

(3) Any loan or portion of a loan that
is secured by bonds, notes, certificates
of indebtedness, or Treasury bills of
the United States or by other obliga-
tions guaranteed as to principal and in-
terest by the United States govern-
ment, provided the loans are fully se-
cured by the current market value of
such obligations. If the market value of
the collateral declines to below the
balance of the loan, and the entire
loan, individually, or when combined
with other loans and undisbursed com-
mitments to or attributed to the bor-
rower, causes the borrower’s total in-
debtedness to exceed the institution’s
lending limit, the institution shall
have 5 business days to bring the loan

into conformance before it shall be
deemed to be in violation of the lend-
ing limit.

(4) Interests in loans sold, including
participation interests, when the sale
agreement meets the following require-
ments:

(i) The interest sold must be an undi-
vided interest in the principal amount
of the loan and in the collateral secur-
ing the loan; and

(ii) The interest must be sold without
recourse; and

(iii) The agreement under which the
interest is sold must provide for the
sharing of all payments of principal,
collection expenses, collateral pro-
ceeds, and risk of loss on a pro rata
basis according to the percentage in-
terest in the principal amount of the
loan. Agreements that provide for the
pro rata sharing to commence at the
time of default or similar event, as de-
fined in the agreement under which the
interest is sold, shall be considered to
be pro rata agreements, notwithstand-
ing the fact that advances are made
and payments are distributed on a
basis other than pro rata prior to that
time.

(5) Loans sold in their entirety to a
pooler certified by the Federal Agricul-
tural Mortgage Corporation, if an in-
terest in a pool of subordinated partici-
pation interests is purchased to satisfy
the requirements of title VIII of the
Act.

§ 614.4358 Attribution rules.
(a) For the purpose of applying the

lending limit to the indebtedness of a
borrower, loans to a related borrower
shall be combined with loans outstand-
ing to the borrower and attributed to
the borrower when any one of the fol-
lowing three conditions exist:

(1) Liability. (i) The borrower has pri-
mary or secondary liability on a loan
made to the related borrower. The
amount of such loan attributable to
the borrower is limited to the amount
of the borrower’s liability.

(ii) This section does not require at-
tribution of a guarantee taken out of
an abundance of caution. To qualify for
the abundance of caution exception to
the requirements of this subpart, the
institution must document in the loan
file that the loan, when evaluated
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under the loan underwriting standards
adopted pursuant to § 614.4150 of this
part without considering the guaran-
tee, would support the credit decision
under the same basic terms and condi-
tions.

(iii) For the banks for cooperatives
and agricultural credit banks operating
under title III authorities of the Act,
look-through notes are exempt from
the lending limit provisions provided
they meet the criteria of § 614.4356.

(2) Financial interdependence. The op-
erations of a borrower and related bor-
rower are financially interdependent.
Financial interdependence exists if the
borrower is the primary source of re-
payment for a related borrower’s loan,
or if the operations of the borrower and
the related borrower are commingled.

(i) The borrower shall be considered
the primary source of repayment on
the loan to the related borrower if the
borrower is obligated to supply 50 per-
cent or more of the related borrower’s
annual gross receipts, and reliance on
the income from one another is such
that, regardless of the solvency and li-
quidity of the borrower’s operations,
the debt service obligation of the relat-
ed borrower could not be met if income
flow from the borrower is interrupted
or terminated. For the purpose of this
paragraph, gross receipts include, but
are not limited to, revenues, intercom-
pany loans, dividends and capital con-
tributions.

(ii) The assets or operations of the
borrower and related borrower are con-
sidered to be commingled if they can-
not be separated without materially
impacting the economic survival of the
individual operations and their ability
to repay their loans.

(3) Control. The borrower directly or
indirectly controls the related bor-
rower. A borrower is deemed to control
a related borrower if either paragraph
(a)(3)(i) or (a)(3)(ii) of this section
exist:

(i) The borrower, directly or acting
through one or more other persons,
owns 50 percent or more of the stock of
the related borrower; or

(ii) The borrower, directly or acting
through one or more other persons,
owns or has the power to vote 25 per-
cent or more of the voting stock of a
related borrower, and meets at least
one of the following three conditions:

(A) The borrower shares a common
directorate or management with a re-
lated borrower. A common directorate
is deemed to exist when a majority of
the directors, trustees, or other per-
sons performing similar functions of
one borrower also serves the other bor-
rower in a like capacity. A common
management is deemed to exist if any
employee of the borrower holds the po-
sition of chief executive officer, chief
operating officer, chief financial offi-
cer, or an equivalent position in the re-
lated borrower’s organization.

(B) The borrower controls in any
manner the election of a majority of
directors of a related borrower.

(C) The borrower exercises or has the
power to exercise a controlling influ-
ence over management of a related bor-
rower’s operations through the provi-
sions of management placement or
marketing agreements, or providing
services such as insurance carrier or
bookkeeping.

(b) Each institution shall make pro-
visions for appropriately designating
loans to a related borrower that are
combined with the borrower’s loan and
attributed to the borrower to ensure
that loans to the borrower are within
the lending limits.

(c) Attribution rules table. For the pur-
poses of applying the lending limit to
the indebtedness of a borrower, loans
to a related borrower shall be combined
with loans outstanding to the borrower
and attributed to the borrower when
any one of three attribution rules are
met as outlined in Table 1.

TABLE 1

Attribution rule Criteria per § 614.4358 Attribute

(A) Liability ........................................ Borrower has primary or secondary liability .............................................. Yes.*
*to the extent of the borrower’s liabil-

ity.
Borrower’s liability is taken out of an abundance of caution .................... No.*

Look-through notes (BC only) ................................................................... No.
(B) Financial Interdependence .......... Source of Repayment:
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TABLE 1—Continued

Attribution rule Criteria per § 614.4358 Attribute

(Economic survival of the borrower’s
operation will materially impact
economic survival of the related
borrowers operation).

Borrower is obligated to supply 50 percent or more of related borrower’s
annual gross receipts, and reliance on the income from one another
is such that the debt service of the related borrower could not be met
if income flow from the borrower is interrupted or terminated.

Yes.

Commingled Operations:
Assets or operations of the borrowers are commingled and cannot be

separated without materially impacting the borrowers’ repayment ca-
pacity

Yes.

(C) Control ......................................... The borrower owns 50 percent or more of the stock of the related bor-
rower.

Yes.

(The borrower, directly or indirectly,
controls the related borrower).

The borrower owns or has the power to vote 25 percent or more of the
voting stock of a related borrower, and

(1) Shares a common directorate or management with a related bor-
rower, or

(2) Controls the election of a majority of directors of a related borrower,
or

(3) Exercises a controlling influence over management of a related bor-
rower’s operations through the provisions of management placement
or marketing agreements, or providing services such as insurance
carrier or bookkeeping.

Yes.

[58 FR 40321, July 28, 1993, as amended at 62
FR 51015, Sept. 30, 1997]

§ 614.4359 Lending limit violations.
(a) Each loan, except loans that are

grandfathered under the provisions of
§ 614.4360, shall be in compliance with
the lending limit on the date the loan
is made, and at all times thereafter.
Except as provided for in paragraph (b)
of this section, loans which are in vio-
lation of the lending limit shall comply
with the provisions of § 615.5090 of this
chapter.

(b) Under the following conditions a
loan that violates the lending limit
shall be exempt from the provisions of
§ 615.5090 of this chapter:

(1) A loan in which the total amount
of principal outstanding and
undisbursed commitments exceed the
lending limit because of a decline in
permanent capital after the loan was
made.

(2) Loans on which funds are ad-
vanced pursuant to a commitment that
was within the lending limit at the
time the commitment was made, even
if the lending limit subsequently de-
clines.

(3) A loan that exceeds the lending
limit as a result of the consolidation of
the debt of two or more borrowers as a
consequence of a merger or the acquisi-
tion of one borrower’s operations by
another borrower. Such a loan may be
extended or renewed, for a period not
to exceed 1 year from the date of such

merger or acquisition, during which pe-
riod the institution may advance and/
or readvance funds not to exceed the
greater of:

(i) 110 percent of the advances to the
borrower in the prior calendar year; or

(ii) 110 percent of the average of the
advances to the borrower in the past 3
calendar years.

(c) For all lending limit violations
except those exempted under
§ 614.4359(b)(3), within 90 days of the
identification of the violation, the in-
stitution must develop a written plan
prescribing the specific actions that
will be taken by the institution to
bring the total amount of loans and
commitments outstanding or attrib-
uted to that borrower within the new
lending limit, and must document the
plan in the loan file.

(d) Nothing in this section limits the
authority of the FCA to take adminis-
trative action, including, but not lim-
ited to, monetary penalties, as a result
of lending limit violations.

§ 614.4360 Transition.

(a) A loan (not including a commit-
ment) made or attributed to a borrower
prior to the effective date of this sub-
part, which does not comply with the
limits contained in this subpart, will
not be considered a violation of the
lending limits during the existing con-
tract terms of such loans. A new loan
must conform with the rules set forth
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in this subpart. A new loan includes
but is not limited to:

(1) Funds advanced in excess of exist-
ing commitment;

(2) A different borrower is sub-
stituted for a borrower who is subse-
quently released; or

(3) An additional person becomes an
obligor on the loan.

(b) A commitment made prior to the
effective date of these regulations
which exceeds the lending limit may be
funded to the full extent of the legal
commitment. Any advances that ex-
ceed the lending limit are subject to
the provisions prescribed in § 614.4359.

Subpart K—Disclosure of Loan
Information

SOURCE: 53 FR 35451, Sept. 14, 1988, unless
otherwise noted.

§ 614.4365 Applicability.
This subpart applies only to loans

from qualified lenders if the loans are
not subject to the Truth in Lending
Act (15 U.S.C. 1601 et seq.).

§ 614.4366 Definitions.
For purposes of this subpart, the fol-

lowing definitions shall apply:
(a) Adjustable rate loan means a loan

on which the interest rate payable over
the term of the loan may be changed
by a qualified lender. The term in-
cludes loans which are titled adjustable
rate or variable rate or any other simi-
lar designation.

(b) Effective interest rate means the in-
terest rate applicable to the loan at a
point in time, adjusted to take into
consideration the amount of any stock
or participation certificates which the
borrower must purchase pursuant to
bylaw, policy or regulation in order to
obtain the loan, and any loan origina-
tion charges.

(c) Fixed rate loan means any loan on
which the interest rate is not subject
to adjustment or variation over the
term of the loan, even though the effec-
tive interest rate on the loan may be so
subject.

(d) Interest rate means the stated con-
tract rate of interest applicable to the
loan at a point in time, excluding any
charges payable by the borrower in ob-
taining the loan.

(e) Loan means a loan made to a
farmer, rancher, or producer or har-
vester of aquatic products, for any ag-
ricultural or aquatic purpose and other
credit needs of the borrower, including
financing for basic processing and mar-
keting directly related to the borrow-
er’s operations and those of other eligi-
ble farmers, ranchers, and producers or
harvesters of aquatic products.

(f) Loan origination charges mean ini-
tial one-time transaction charges or
fees, which may or may not be com-
puted as a percentage of the trans-
action amount, and which are imposed
on a borrower by a qualified lender to
obtain a loan, but do not include
charges imposed by someone other
than the lender for services that are
not required by the lender.

(g) Qualified lender means:
(1) A System institution that makes

loans (as defined in paragraph (e) of
this section) except a bank for coopera-
tives; and

(2) Each bank, institution, corpora-
tion, company, union, and association
described in section 1.7(b)(1)(B) of the
Act but only with respect to loans dis-
counted or pledged under section
1.7(b)(1) of the Act.

(h) Standard adjustments factors means
those financial elements, including but
not limited to, a qualified lender’s cost
of funds, operating expenses, provision
for loan losses, and changes in retained
earnings, which are typically taken
into consideration by a qualified lender
in adjusting the interest rate on loans.

§ 614.4367 Required disclosures—in
general.

(a) Each qualified lender shall fur-
nish the following information in writ-
ing to a prospective borrower not later
than the time of the loan closing:

(1) The current rate of interest on the
loan;

(2) In the case of an adjustable rate
loan:

(i) The amount and frequency by
which the interest rate can be adjusted
during the term of the loan or, if there
are no limitations on the amount or
frequency of such adjustments, a state-
ment to that effect; and

(ii) An identification of the specific
standard adjustment factors that are
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1 This is a projection subject to change
should particular loan provisions be modified
during the term of the loan, such as the
amount of stock or participation certificates
held or the timing of repayment. For exam-
ple, if the amount of stock or participation
certificates held is increased to ll, the ef-
fective interest rate will be ll.

taken into account in making adjust-
ments to the interest rate on the loan;

(3) The current effective interest rate
on the loan with one or more rep-
resentative examples of the impact of
stock or participation certificate own-
ership and applicable loan origination
charges on the current interest rate
computed on an annualized basis;

(4) A statement indicating that stock
that is purchased is at risk;

(5) A statement indicating the var-
ious types of loan options available to
borrowers, with an explanation of the
terms and borrower’s rights that apply
to each type of loan.

(b) Each qualified lender that adjusts
the interest rate on an outstanding
loan shall furnish the following infor-
mation in writing to the borrower:

(1) The new interest rate on the loan;
(2) The date on which the new rate is

effective; and
(3) A statement of any factors other

than standard adjustment factors
which were taken into account in es-
tablishing the new interest rate. The
notice required by this paragraph shall
be made not later than 10 days after
the effective date of a change in the in-
terest rate. However, if the interest
rate is directly tied to an external
index that is widely publicized, the no-
tice of change must be made promptly
but not later than 30 days after the
change in interest rate.

(c) Each qualified lender that takes
any action which changes the amount
of stock or participation certificates
which borrowers are required to own
and that modifies the effective interest
rate on a loan shall furnish the follow-
ing information in writing to the bor-
rower at least 10 days before the date
on which such action takes effect:

(1) The impact on the effective inter-
est rate by disclosing the new effective
interest rate or by a representative ex-
ample;

(2) The date on which the new rate is
effective; and

(3) A statement of the action(s) taken
by the qualified lender that have re-
sulted in the new effective interest
rate.

(d) In the case of a loan involving
more than one primary obligor, the re-
quirements of paragraphs (a) through
(d) of this section will be satisfied by

providing the disclosure to any one of
such parties.

[53 FR 35451, Sept. 14, 1988, as amended at 63
FR 63647, Dec. 2, 1997]

APPENDIX TO 12 CFR 614.4367—REQUIRED
DISCLOSURE

MODEL DISCLOSURE FORMS

GENERAL

The following are model disclosure forms
which qualified lenders may use to satisfy
the notification requirements of section
4.13(a) of the Act and of 12 CFR 614.4367. The
forms have been developed in order to give
qualified lenders an idea of the type and ex-
tent of information that should be contained
therein. Qualified lenders are not required to
follow the format of the sample forms. Quali-
fied lenders may develop and use other forms
provided the statements contain comparable
disclosures in clear, understandable English
and otherwise meet the requirements of the
Act and regulations.

Form 1

This loan is NOT subject to the Truth in
Lending Act, 15 U.S.C. 1601, et seq. The fol-
lowing disclosure is made in accordance with
section 4.13(a) of the Farm Credit Act of 1971,
as amended, 12 U.S.C. 2199.

INTEREST RATE DISCLOSURE

Date: llllllllllllllllllll

Lender: lllllllllllllllllll

(Name)
Borrower: llllllllllllllllll

(Name)

STATED INTEREST RATE

The rate of interest currently applicable to
your loan

llllllllllllllllllllllll

(Percentage)

EFFECTIVE INTEREST RATE 1

The stated rate of interest adjusted to take
into account loan origination charges and
purchase of stock

llllllllllllllllllllllll

(Percentage)

Check Applicable Box
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b This is a FIXED RATE LOAN—the stated
rate of interest is not subject to change
during the life of the loan.

b This is an ADJUSTABLE RATE LOAN—
the stated rate of interest is subject to
change during the life of the loan.

If an Adjustable Rate Loan—
The interest rate on the loan may be

changed (Period).
The interest rate may be changed a maxi-

mum ±(Percentage).
You will be notified 10 days prior to any in-

crease in the effective rate or simulta-
neously with any decrease in the effective
rate.

The Standard Adjustment Factor(s) which
the institution takes into account in making
adjustments to the interest rate is (are) (list
the factors).

The Standard Adjustment Factors may b

or may not b be changed during the life of
the loan.

Except with respect to eligible borrower
stock under section 4.9A of the Farm Credit
Act of 1971, stock that is purchased in this
institution is at risk.

See your contract documents for further
information on loan terms and conditions.

Should you have any questions concerning
the information contained in this form
please contact us at (Telephone Number).

Form 2

This loan is not subject to the Truth in
Lending Act, 15 U.S.C. 1601, et seq. The fol-
lowing disclosure is made in accordance with
section 4.13(a) of the Farm Credit Act of 1971,
as amended, 12 U.S.C. 2199.

DISCLOSURE OF A CHANGE IN THE
EFFECTIVE INTEREST RATE

Date: llllllllllllllllllll

Lender: lllllllllllllllllll

(Name)
Borrower: llllllllllllllllll

(Name)
This is to inform you that on (loan and

loan number),

b The effective rate of interest will be ad-
justed effective (Date).

The effective rate of interest on your loan
is changed to (Percentage) from (Percentage).

This change resulted from a:
b 1. Change in the amount of stock borrow-

ers are required to hold in the lender to
(Percentage) from (Percentage).

b 2. Change in the stated rate of interest on
your loan effective (Date).

The stated rate of interest on your loan
changed to (Percentage) from (Percentage).

The change was computed based on the:
b Standard adjustment factors—factors

mentioned on the initial interest rate
disclosure.

b Other—describe.

b 3. Change for other reasons—describe.
Should you have any questions concerning

the information contained herein, please
contact us at (Telephone Number).

[53 FR 35451, Sept. 14, 1988, as amended at 54
FR 1153, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989; 61 FR 11304, Mar. 20, 1996]

§ 614.4368 Disclosure of differential in-
terest rates.

(a) A qualified lender offering more
than one rate of interest to borrowers
shall, at the request of a borrower:

(1) Provide a review of the loan to de-
termine if the proper interest rate has
been established;

(2) Explain to the borrower in writing
the basis for the interest rate charged;
and

(3) Explain to the borrower in writing
how the credit status of the borrower
may be improved to receive a lower in-
terest rate on the loan.

(b) A qualified lender offering more
than one rate of interest as described
in paragraph (a) of this section, shall
notify prospective borrowers not later
than the time of loan closing of their
right to request a review under para-
graph (a) of this section.

Subpart L—Actions on Applica-
tions; Review of Credit Deci-
sions

SOURCE: 53 FR 35452, Sept. 14, 1988, unless
otherwise noted.

§ 614.4440 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

(a) Adverse credit decision means a de-
cision to deny the credit applied for, or
approve an extension of credit in an
amount less than the amount applied
for; to deny an application for restruc-
turing;

(b) Applicant means any person who
completes and executes a formal appli-
cation for an extension of credit from a
qualified lender, or a borrower who
completes an application for restruc-
turing;

(c) Application for restructuring means
a written request—

(1) From a borrower for the restruc-
turing of a distressed loan in accord-
ance with a preliminary restructuring
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plan proposed by the borrower as a part
of the application;

(2) Submitted on the appropriate
forms prescribed by the qualified lend-
er; and

(3) Accompanied by sufficient finan-
cial information and repayment projec-
tions, where appropriate, as required
by the qualified lender to support a
sound credit decision.

(d) Application for a loan or loan appli-
cation means a formal application for
an extension of credit from a qualified
lender;

(e) Distressed loan means a loan for
which the borrower does not have the
financial capacity, as determined by
the lender, to pay according to its
terms and which exhibits one or more
of the following characteristics:

(1) The borrower is demonstrating ad-
verse financial and repayment trends;

(2) The loan is delinquent or past due
under the terms of the loan contract;
and

(3) One or both of the factors listed in
paragraphs (e) (1) and (2) of this sec-
tion, together with inadequate
collateralization, present a high prob-
ability of loss to the lender.

(f) Independent evaluator, for the pur-
poses of this subpart, means an individ-
ual who is a qualified evaluator and
who satisfies the standards established
by § 614.4260 of subpart F of this part
and by the Farm Credit System insti-
tution for the type of property to be
evaluated. The independent evaluator
may not be a Farm Credit System in-
stitution employee or have a relation-
ship with the institution or any of its
officers or directors that contravenes
the provisions of part 612, subpart B of
this chapter.

(g) Loan means a loan made to a
farmer, rancher, or producer or har-
vester of aquatic products, for any ag-
ricultural or aquatic purpose and other
credit needs of the borrower, including
financing for basic processing and mar-
keting directly related to the borrow-
er’s operations and those of other eligi-
ble farmers, ranchers, and producers or
harvesters of aquatic products.

(h) Qualified lender means:
(1) A System institution that makes

loans (as defined in paragraph (g) of
this section) except a bank for coopera-
tives; and

(2) Each bank, institution, corpora-
tion, company, union, and association
described in section 1.7(b)(1)(B) of the
Act, but only with respect to loans dis-
counted or pledged under section
1.7(b)(1).

(i) Restructure and restructuring means
rescheduling, reamortization, renewal,
deferral of principa1 or interest, mone-
tary concessions, or the taking of any
other action to modify the terms of, or
forbear on, a loan in any way that will
make it probable that the operations of
the borrower will become financially
viable.

[53 FR 35452, Sept. 14, 1988, as amended at 57
FR 54699, Nov. 20, 1992; 57 FR 58860, Dec. 11,
1992; 61 FR 67187, Dec. 20, 1996]

§ 614.4441 Notice of action on loan ap-
plication.

Each qualified lender shall render its
decision on a loan application in as ex-
peditious a manner as is practicable.
Upon reaching a decision on a loan ap-
plication, the qualified lender shall
provide prompt written notice of its de-
cision to the applicant. In the case of a
loan application involving more than
one primary obligor, the notice may be
provided to any one of such parties.
Where the qualified lender makes an
adverse credit decision on a loan appli-
cation, the notice shall include:

(a) The specific reasons for the quali-
fied lender’s action;

(b) Notification that the applicant
can request a review of the decision;

(c) Notification that any request for
review must be made in writing within
30 days after the applicant’s receipt of
the qualified lender’s notice; and

(d) A brief explanation of the process
for seeking review of the decision, in-
cluding the appraisal process, whom to
contact at the lender for access to the
relevant information, and the right to
appear before the credit review com-
mittee.

§ 614.4442 Credit Review Committee.
The board of directors of each quali-

fied lender shall establish one or more
credit review committees to review ad-
verse credit decisions made by the
lender with ultimate decision-making
authority on the loan. The membership
of each committee shall include at
least one member from the lender’s
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board. In no case shall a loan officer in-
volved in the adverse credit decision on
the loan being reviewed serve on the
credit review committee when the
committee reviews such loan. The du-
ties of the members of the credit re-
view committee may not be delegated
to any other person, except that the
credit review committee duties of the
board member may be performed from
time to time by an alternate des-
ignated by the board who shall also be
a board member.

§ 614.4443 Review process.
(a) Personal appearance. Each appli-

cant or borrower who is entitled to and
has requested a review may appear in
person before the credit review com-
mittee. The applicant or borrower may
be accompanied by counsel or by any
other representative of such person’s
choice, to seek a reversal of the deci-
sion on the application under review.

(b) Documentation. An applicant may
submit any documents or other evi-
dence to support the information con-
tained in the unsuccessful loan or re-
structuring application which the ap-
plicant believes will demonstrate that
the loan or restructuring applied for is
an eligible loan or eligible restructur-
ing plan that satisfies the credit stand-
ards of the lender.

(c) Independent collateral evaluations.
(1) An applicant for a loan that has
been denied may, as part of the request
for a review, request an independent
collateral evaluation by an independ-
ent evaluator, as defined in § 614.4440 of
this subpart, of any interests in prop-
erty securing the loan (other than the
stock or participation certificates of
the lender held by the borrower).

(2) Within 30 days after a request for
a collateral evaluation, the credit re-
view committee shall present the ap-
plicant or borrower with a list of three
independent evaluators approved by
the qualified lender. The borrower shall
select and engage the services of an
evaluator from the list to perform the
collateral evaluation. The collateral
evaluation must be completed within a
reasonable period of time. The cost of
the evaluation shall be borne by the
applicant or borrower.

(3) The credit review committee shall
consider the results of any such collat-

eral evaluation in any final determina-
tion with respect to the loan or re-
structuring, provided the applicant’s or
borrower’s evaluator has provided a
copy of the evaluation report to the
lender not less than 15 business days
prior to any scheduled meeting of the
credit review committee.

(4) Any such collateral evaluations
that are not completed in conformance
with the collateral evaluation require-
ments described in subpart F of this
part, relative to collateral evaluation
standards, independence requirements,
and qualification requirements, need
not be considered by the credit review
committee. To facilitate the proper
completion of such collateral evalua-
tions, a copy of part 614, subpart F,
shall be provided to the borrower for
presentation to the borrower’s evalua-
tor, and a copy signed by the borrow-
er’s evaluator shall be a required ex-
hibit in the subsequent evaluation re-
port.

(d) Decision. The credit review com-
mittee shall reach a decision on the ap-
plication in its sole discretion, and
such decision shall be the final decision
of the lender. The credit review com-
mittee shall make every reasonable ef-
fort to conduct reviews and render de-
cisions in as expeditious a manner as
possible. Promptly after a review by
the credit review committee, the com-
mittee shall notify the applicant or
borrower in writing of the decision of
the committee and the reasons for the
decision.

[53 FR 35452, Sept. 14, 1988, as amended at 59
FR 46734, Sept. 12, 1994]

§ 614.4444 Records.

A qualified lender shall maintain a
complete file of all requests for reviews
by the credit review committee, in-
cluding participation in State medi-
ation programs, and the disposition of
each review by the committee. The file
shall include minutes of each credit re-
view committee meeting, and suffi-
cient documentation of the basis for
each determination not to restructure
a loan to permit the institution or the
FCA to review each determination.

[53 FR 35452, Sept. 14, 1988, as amended at 61
FR 67187, Dec. 20, 1996]
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Subpart M—Loan Approval
Requirements

§ 614.4450 General requirements.

Authority for loan approval is vested
in the Farm Credit banks and associa-
tions.

[51 FR 41947, Nov. 20, 1986]

§ 614.4460 Loan approval responsibil-
ity.

Approval of the following loans is the
responsibility of each district board of
directors. The responsibility may be
discharged by prior approval of such
loans by the appropriate bank board, or
establishment of a policy under which
the authority to approve such loans is
delegated to bank management (except
paragraphs (d) and (e) of this section
which cannot be delegated to manage-
ment). If the approval of such loans is
to be delegated to bank management,
the loans are to be submitted promptly
for post review by the bank board and
a report disclosing all material facts
relating to the credit relationship in-
volved shall be submitted annually by
bank management to the district
board.

(a) Loans to a member of the Farm
Credit Administration Board.

(b) Loans to a member of the district
board.

(c) Loans to a cooperative of which a
member of a bank board of directors is
a member of the board of directors, an
officer, or employee.

(d) Loans to the president of a Farm
Credit bank.

(e) Loans to employees of the Farm
Credit Administration.

(f) Loans where directors, officers or
employees designated above:

(1) Are to receive proceeds of the loan
in excess of an amount prescribed by
an appropriate bank board, or

(2) Are stockholders or owners of eq-
uity in a legal entity to which the loan
is to be made wherein they have a sig-
nificant personal or beneficial interest
in the loan proceeds thereof or the se-
curity, or

(3) Are endorsers, guarantors or co-
makers in excess of an amount pre-
scribed by an appropriate bank board.

[38 FR 27837, Oct. 9, 1973, as amended at 39 FR
29585, Aug. 16, 1974. Redesignated at 46 FR
51878, Oct. 22, 1981, and amended at 51 FR
41947, Nov. 20, 1986; 54 FR 1151, Jan. 12, 1989;
54 FR 50736, Dec. 11, 1989; 56 FR 2674, Jan. 24,
1991]

§ 614.4470 Loans subject to bank ap-
proval.

(a) The following loans (unless such
loans are of a type prohibited under
part 612) shall be subject to prior ap-
proval of the bank supervising the as-
sociation in which the loan application
originates:

(1) Loans to a director of the associa-
tion.

(2) Loans to a director of an associa-
tion which is under joint management
when the application originates in one
of the associations.

(3) Loans to an employee of the asso-
ciation.

(4) Loans to an employee of an asso-
ciation which is under joint manage-
ment when the application originates
in one of the associations.

(5) Loans to bank employees when
the application originates in one of the
associations supervised by the employ-
ing bank.

(b) Loans to any borrower shall be
subject to the prior approval of the
bank supervising the association in
which the loan application originates
whenever a director or an employee of
the association or an employee of the
bank supervising the association:

(1) Will receive proceeds of the loan
in excess of the amount prescribed by
the supervising bank board, or

(2) Has a significant personal or bene-
ficial interest in the loan, the proceeds,
or the security, or controls the bor-
rower, or

(3) Is an endorser, guarantor, or
comaker with respect to the loan in ex-
cess of an amount prescribed by the su-
pervising bank board.

(c) Any loan which will result in any
one borrower being obligated (as de-
fined in subpart J of this part) in ex-
cess of an amount established by the
supervising bank under its policies for
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delegation of authority to associations
shall be subject to prior approval of the
supervising bank.

[47 FR 49832, Nov. 3, 1982, as amended at 58
FR 40324, July 28, 1993; 60 FR 20010, Apr. 24,
1995]

Subpart N—Loan Servicing Re-
quirements; State Agricultural
Loan Mediation Programs;
Right of First Refusal

§ 614.4510 General.
Direct lenders shall be responsible for

the servicing of the loans that they
make. However, loan participation
agreements may designate specific
loan servicing efforts to be accom-
plished by a participating institution.
Each direct lender shall adopt loan
servicing policies and procedures to as-
sure that loans will be serviced fairly
and equitably for the borrower while
minimizing the risk for the lender.
Procedures shall include specific plans
that help preserve the quality of sound
loans and that help correct credit defi-
ciencies as they develop.

(a) The Farm Credit Bank shall pro-
vide guidelines for the servicing of
loans by the Federal land bank associa-
tions. The servicing may be accom-
plished either under the direct super-
vision of the bank or under delegated
authority.

(b) The servicing of loans which are
participated in by Farm Credit System
institutions shall be in accordance
with § 614.4325.

(c) In the development of loan servic-
ing policies and procedures, the follow-
ing criteria shall be included:

(1) Term loans. The objective shall be
to provide borrowers with prompt and
efficient service with respect to actions
in such areas as personal liability, par-
tial release of security, insurance re-
quirements or adjustments, loan divi-
sions or transfers, or conditional pay-
ments. Procedures shall provide for
adequate inspections, reanalyses, re-
appraisals, controls on payment of in-
surance and taxes (and for payment
when necessary), and prompt exercise
of legal options to preserve the lender’s
collateral position or guard against
loss. Loan servicing policies for rural
home loans shall recognize the inher-

ent differences between agricultural
and rural home lending.

(2) Operating loans. The objective
shall be to service such loans to assure
disbursement in accordance with the
basis of approval, repayment from the
sources obligated or pledged, and to
minimize risk exposure to the lender.
Procedures shall require:

(i) The procurement of periodic oper-
ating data essential for maintaining
control, for the proper analysis of such
data, and prompt action as needed;

(ii) Inspections, reappraisals, and
borrower visits appropriate to the na-
ture and quality of the loan; and

(iii) Controls on insurance, margin
requirements, warehousing, and the
prompt exercise of legal options to pre-
serve the lender’s collateral position
and guard against loss.

(3) Legal entity loans. In addition to
the foregoing servicing objectives for
term and operating loans, procedures
for servicing these loans shall require
procurement of data on changes in
ownership, control, and management;
review of business objectives, financing
programs, organizational structure,
and operating methods, and appro-
priate analysis of such changes with
provision for action as needed.

[37 FR 11424, June 7, 1972, as amended at 40
FR 17745, Apr. 22, 1975. Redesignated at 46 FR
51878, Oct. 22, 1981 and amended at 48 FR
54475, Dec. 5, 1983; 51 FR 39502, Oct. 28, 1986;
57 FR 38250, Aug. 24, 1992; 61 FR 67187, Dec. 20,
1996]

§ 614.4511 Federal land bank associa-
tion compensation.

Bank financial policies on Federal
land bank association compensation
are subject to the approval of the bank
board. Compensation may be paid to
associations in an amount which re-
flects the value of the services being
rendered for the bank and other finan-
cial policies and objectives. Compensa-
tion plans and changes thereto shall be
approved by the bank board.

[47 FR 12146, Mar. 22, 1982, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989]

§ 614.4512 Definitions.

For the purposes of this subpart, the
following definitions apply:
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(a) Application for restructuring means
a written request—

(1) From a borrower for the restruc-
turing of a distressed loan in accord-
ance with a preliminary restructuring
plan proposed by the borrower as a part
of the application;

(2) Submitted on the appropriate
forms prescribed by the qualified lend-
er; and

(3) Accompanied by sufficient finan-
cial information and repayment projec-
tions, where appropriate, as required
by the qualified lender to support a
sound credit decision.

(b) Certified lender means a qualified
lender that has been certified for finan-
cial assistance under section 6.4 of the
Act.

(c) Cost of foreclosure means:
(1) The difference between the out-

standing balance due as provided by
the loan documents on a loan made by
a qualified lender and the liquidation
value of the loan, taking into consider-
ation the borrower’s repayment capac-
ity and the liquidation value of the col-
lateral used to secure the loan;

(2) The estimated cost of maintaining
a loan classified as a high-risk asset;

(3) The estimated cost of administra-
tive and legal actions necessary to
foreclose a loan and dispose of property
acquired as the result of the fore-
closure, including attorneys’ fees and
court costs;

(4) The estimated cost of changes in
the value of collateral used to secure a
loan during the period beginning on the
date of the initiation of an action to
foreclose or liquidate the loan and end-
ing on the date of the disposition of the
collateral; and

(5) All other costs incurred as the re-
sult of the foreclosure or liquidation of
a loan.

(d) Distressed loan means a loan for
which the borrower does not have the
financial capacity, as determined by
the lender, to pay according to its
terms and which exhibits one or more
of the following characteristics:

(1) The borrower is demonstrating ad-
verse financial and repayment trends;

(2) The loan is delinquent or past due
under the terms of the loan contract;

(3) One or both of the factors listed in
paragraphs (d) (1) and (2) of this sec-
tion, together with inadequate

collateralization, present a high prob-
ability of loss to the lender.

(e) Foreclosure proceeding means:
(1) A foreclosure or similar legal pro-

ceeding to enforce a lien on property,
whether real or personal, that secures
a noninterest-earning asset or dis-
tressed loan; or

(2) The seizing of and realizing on
non-real property collateral, other
than collateral subject to a statutory
lien arising under title I or II of the
Act to effect collection of a nonaccrual
or distressed loan.

(f) Loan means a loan made to a
farmer, rancher, or producer or har-
vester of aquatic products, for any ag-
ricultural or aquatic purpose and other
credit needs of the borrower, including
financing for basic processing and mar-
keting directly related to the borrow-
er’s operations and those of other eligi-
ble farmers, ranchers, and producers or
harvesters of aquatic products.

(g) Qualified lender means:
(1) A System institution that makes

loans (as defined in paragraph (f) of
this section) except a bank for coopera-
tives; and

(2) Each bank, institution, corpora-
tion, company, union, and association
described in section 1.7(b)(1)(B) of the
Act, but only with respect to loans dis-
counted or pledged under section
1.7(b)(1) of the Act.

(h) Restructure or restructuring means
rescheduling, reamortization, renewal,
deferral of principal or interest, mone-
tary concessions, and the taking of any
other action to modify the terms of, or
forbear on, a loan in any way that will
make it probable that the operations of
the borrower will become financially
viable.

[53 FR 35454, Sept. 14, 1988, as amended at 58
FR 48791, Sept. 20, 1993]

§ 614.4513 Uninsured voluntary and in-
voluntary accounts.

(a) Borrowers may make voluntary
advance payments on their loans or,
under agreement with a System insti-
tution, may make voluntary advance
conditional payments intended to be
applied to future maturities. The mon-
ies in the advance conditional payment
accounts may be available for return to
the borrower in lieu of increasing his
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loan. System institutions may pay in-
terest on advance conditional pay-
ments for the time the funds are held
unapplied at a rate not to exceed the
rate charged on the related loan(s).
System institutions shall hold any ad-
vance conditional payments received in
accordance with this section in vol-
untary advance payment accounts.

(b) System institutions may estab-
lish involuntary payment accounts in-
cluding, but not limited to, funds held
for the borrower, such as loan proceeds
to be disbursed for which the borrower
is obligated; the unapplied insurance
proceeds arising from any insured loss;
and total insurance premiums and ap-
plicable taxes collected in advance in
connection with any loan.

[53 FR 35454, Sept. 14, 1988]

§ 614.4514 Protection of borrowers
who meet all loan obligations.

(a) A qualified lender may not fore-
close on any loan because of the failure
of the borrower to post additional col-
lateral, if the borrower has made all
accrued payments of principal, inter-
est, and penalties with respect to the
loan.

(b) A qualified lender may not re-
quire any borrower to reduce the out-
standing principal balance of any loan
made to the borrower by any amount
that exceeds the regularly scheduled
principal installment payment (when
due and payable), unless:

(1) The borrower sells or otherwise
disposes of part or all of the collateral
and the proceeds from the sale or dis-
position are not applied to the loan; or

(2) The parties agree otherwise in a
written agreement entered into by the
parties.

(c) After a borrower has made all ac-
crued payments of principal, interest,
and penalties with respect to a loan
made by a qualified lender, the lender
shall not enforce acceleration of the
borrower’s repayment schedule due to
the borrower having not timely made
one or more principal and/or interest
payments.

(d) If a qualified lender places any
loan in a noninterest-earning status
and such action results in an adverse
action being taken against the bor-
rower, such as revocation of any
undisbursed loan commitment, the

lender shall document such change of
status and promptly notify the bor-
rower in writing of such action and the
reasons therefore. If the borrower was
not delinquent in any principal or in-
terest payment under the loan at the
time of such action and the borrower’s
request to have the loan placed back
into accrual status is denied, the bor-
rower may obtain a review of such de-
nial before the appropriate credit re-
view committee pursuant to §§ 614.4441
and 614.4443. The borrower must re-
quest such a review within 30 days
after receipt of the notice.

[53 FR 35454, Sept. 14, 1988, as amended at 58
FR 48791, Sept. 20, 1993]

§ 614.4515 [Reserved]

§ 614.4516 Restructuring policy and
procedures.

Loan restructurings are to be accom-
plished in accordance with the policy
adopted by the bank board of directors
under section 4.14A(g) of the Act.

(a) Notice. When a qualified lender de-
termines that a loan is or has become
a distressed loan, the lender shall pro-
vide written notice to the borrower
that the loan may be suitable for re-
structuring. The qualified lender shall
include with such notice:

(1) A copy of the policy of the lender
established under section 4.14A(g) of
the Act that governs the treatment of
distressed loans; and

(2) All materials necessary to enable
the borrower to submit an application
for restructuring on the loan. Such no-
tice shall be provided not later than 45
days before a qualified lender begins
foreclosure proceedings with respect to
any such loan outstanding to the bor-
rower. In the case of a loan involving
more than one primary obligor, the re-
quirements of this section will be satis-
fied by providing the notice to any one
of such parties.

(b) Opportunity for meeting. The lend-
er shall provide any borrower to whom
a notice has been sent with a reason-
able opportunity to meet personally
with a representative of the lender:

(1) To review the status of the loan,
the financial condition of the borrower,
and the suitability of the loan for re-
structuring;
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(2) With respect to a loan that is in a
noninterest-earning status, to develop
a plan for restructuring the loan if the
loan is suitable for restructuring as de-
termined by the qualified lender.

(c) Voluntary consideration of restruc-
turing. A qualified lender may, in the
absence of an application for restruc-
turing from a borrower, propose a re-
structuring plan for an individual bor-
rower.

[53 FR 35455, Sept. 14, 1988, as amended at 58
FR 48791, Sept. 20, 1993; 58 FR 62514, Nov. 29,
1993; 61 FR 67187, Dec. 20, 1996; 62 FR 25831,
May 12, 1997]

§ 614.4517 Restructuring decision.
(a) Consideration of application. When

a qualified lender receives an applica-
tion for restructuring from a borrower,
the lender shall determine whether or
not to restructure the loan, taking into
consideration:

(1) Whether the cost to the lender of
restructuring the loan is equal to or
less than the cost of foreclosure consid-
ering all relevant factors including:

(i) The present value of interest and
principal foregone by the lender in car-
rying out the restructuring plan;

(ii) Reasonable and necessary admin-
istrative expenses involved in working
with the borrower to finalize and im-
plement the restructuring plan;

(iii) Whether the borrower has pre-
sented a preliminary restructuring
plan and cash-flow analysis taking into
account income from all sources to be
applied to the debt and all assets to be
pledged, showing a reasonable prob-
ability that orderly debt retirement
will occur as a result of the proposed
restructuring; and

(iv) Whether the borrower has fur-
nished or is willing to furnish complete
and current financial statements in a
form acceptable to the institution;

(2) Whether the borrower is applying
all income over and above necessary
and reasonable living and operating ex-
penses to the payment of primary obli-
gations;

(3) Whether the borrower has the fi-
nancial capacity and the management
skills to protect the collateral from di-
version, dissipation, or deterioration;

(4) Whether the borrower is capable
of working out existing financial dif-
ficulties, taking into consideration any

prior restructurings on the loan, rees-
tablishing a viable operation, and re-
paying the loan on a rescheduled basis;
and

(5) In the case of a distressed loan
that is not delinquent, whether re-
structuring consistent with sound lend-
ing practices may be taken to reason-
ably ensure that the loan will not be-
come a loan that it is necessary to
place in a noninterest-earning status.

(b) Required restructuring. If a quali-
fied lender determines that the poten-
tial cost to such qualified lender of re-
structuring the loan in accordance
with a proposed restructuring plan is
less than or equal to the potential cost
of foreclosure, the qualified lender
shall restructure the loan in accord-
ance with the plan. If two or more re-
structuring alternatives are available
to a qualified lender with respect to a
distressed loan, the lender shall re-
structure the loan in conformity with
the alternative that results in the least
cost to the lender.

(c) Documentation. In the event that
an application for restructuring is de-
nied, a qualified lender shall maintain
sufficient documentation to dem-
onstrate its compliance with para-
graphs (a) and (b) of this section, as ap-
plicable.

[53 FR 35455, Sept. 14, 1988, as amended at 58
FR 48791, Sept. 20, 1993; 61 FR 67187, Dec. 20,
1996]

§ 614.4518 Notice of denial of restruc-
turing and right to review.

Each qualified lender shall render its
decision on an application for restruc-
turing in as expeditious a manner as is
practicable. Upon reaching a decision
on a restructuring application, the
lender shall provide prompt written no-
tice, by certified mail or in any manner
that requires a primary obligor to ac-
knowledge receipt of the lender’s deci-
sion. In the case of a loan involving one
or more primary obligors, the notice
may be provided to any one of such
parties. Where an application for re-
structuring is denied, the notice shall
include:

(a) The reason(s) for the denial, and
any critical assumptions and relevant
information upon which the reasons
are based, except that any confidential
information shall not be disclosed;
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(b) Notification that the borrower
may request a review of the denial;

(c) Notification that any request for
such review must be made in writing
within 7 days after receiving such no-
tice;

(d) A brief explanation of the process
for seeking review of the denial, in-
cluding the appraisal process; and the
right to appear before the credit review
committee, pursuant to §§ 614.4442 and
614.4443 accompanied by counsel or by
any other representative, if the bor-
rower so chooses.

[53 FR 35455, Sept. 14, 1988]

§ 614.4519 Notice before foreclosure;
limitation on foreclosure.

(a) Not later than 45 days before any
qualified lender begins foreclosure pro-
ceedings with respect to a loan out-
standing to any borrower, the lender
shall notify the borrower that the loan
may be suitable for restructuring and
that the lender will review any such
suitable loan for possible restructur-
ing, and shall include with such notice
a copy of the policy and the materials
described in § 614.4516(a)(2). The notice
shall also inform the borrower that the
alternative to restructuring may be
foreclosure.

(b) No qualified lender may foreclose
or continue any foreclosure proceeding
with respect to any distressed loan be-
fore the lender has completed any
pending consideration of the loan for
restructuring under this subpart, and
completion of credit review committee
consideration, if applicable. This sec-
tion shall not prevent a lender from
taking any action necessary to avoid
the dissipation of assets, or the de-
struction, diversion or deterioration of
collateral if the lender has reasonable
grounds to believe that such dissipa-
tion, destruction, diversion or deterio-
ration may occur.

(c) Any foreclosure proceeding which
is commenced by a certified lender
after the lender’s credit review com-
mittee has rejected a borrower’s appeal
on a restructuring application must be
terminated if the Special Asset Group
in its district prescribes a restructur-
ing plan to the lender which the bor-
rower accepts.

[53 FR 35455, Sept. 14, 1988]

§ 614.4520 [Reserved]

§ 614.4521 Participation in State agri-
cultural loan mediation programs.

(a) If initiated by a borrower, System
institutions shall, either concurrently
with consideration of loan restructur-
ing under § 614.4517 or at any other ap-
propriate time, participate in State
mediation programs certified under
section 501 of the Agricultural Credit
Act of 1987, and shall present and ex-
plore debt restructuring proposals ad-
vanced in the course of such mediation.
If provided in the certified program,
System institutions may initiate medi-
ation at any time.

(b) System institutions shall cooper-
ate in good faith with requests for in-
formation or analysis of information
made in the course of mediation under
any such loan mediation program.

(c) No System institution may make
a loan secured by a mortgage or lien on
agricultural property to a borrower on
the condition that the borrower waive
any right under the agricultural loan
mediation program of any State.

[53 FR 35456, Sept. 14, 1988]

§ 614.4522 Right of first refusal.

(a) For purposes of this section, in
addition to the definitions in § 614.4512,
the following definitions shall apply:

(1) Acquired real estate means agricul-
tural real estate acquired by an insti-
tution of the System as a result of a
loan foreclosure or a voluntary convey-
ance by a borrower who, as determined
by the institution does not have the fi-
nancial resources to avoid foreclosure;

(2) Previous owner means the prior
record owner who was a borrower from
a System institution who did not have
the financial resources, as determined
by the institution, to avoid foreclosure
on agricultural real estate; where the
borrower is not the prior record owner,
previous owner means the prior record
owner where that owner’s land was
used as collateral for a loan to a Sys-
tem borrower; and

(3) System institution or institution of
the System means all System institu-
tions, except banks for cooperatives.

(b) Upon acquiring agricultural real
estate as a result of a loan foreclosure
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or voluntary conveyance by a bor-
rower, the System institution shall de-
termine whether the borrower had the
financial resources to avoid foreclosure
and document this determination in
the file for the acquired real estate.

(c) Except as provided in paragraph
(e) of this section, System institutions
electing to sell acquired real estate, or
any portion of such property, of a pre-
vious owner, as defined in this section:

(1) Shall notify the previous owner by
certified mail, within 15 days of the de-
cision to sell the property, of the ap-
praised fair market value of the prop-
erty as established by an accredited ap-
praiser and of the right:

(i) To purchase the property at the
appraised fair market value, or

(ii) To offer to purchase the property
at a price less than the appraised
value.
The notice shall inform the previous
owner that any offer must be received
within 30 days of receipt of the notifi-
cation.

(2) Shall accept an offer from the pre-
vious owner to purchase the property
at the appraised value, within 15 days
after the receipt of such offer, and sell
the property to the previous owner, if
the offer was received within 30 days of
the notification required in paragraph
(c)(1) of this section.

(3) Shall consider an offer from a pre-
vious owner to purchase the acquired
real estate at a price less than the ap-
praised value, if the offer was received
within 30 days of the notification re-
quired in paragraph (c)(1) of this sec-
tion. Notice of the decision to accept or
reject such offer must be provided to
the previous owner within 15 days of
receipt of such offer. If the institution
rejects such an offer, the institution
may not sell the property to any other
person:

(i) At a price equal to, or less than,
that offered by the previous owner; or

(ii) On different terms or conditions
than those that were extended to the
previous owner; without first notifying
the previous owner by certified mail
and providing an opportunity to pur-
chase the property at such price or
under such terms and conditions.

The previous owner shall have 15
days from receipt of the notification to
submit an offer to purchase at such

price or under such terms and condi-
tions.

(4) For purposes of this section, fi-
nancing by the System institution
shall not be considered a term or condi-
tion of the sale of acquired real estate.
A System institution shall not be re-
quired to provide financing to the pre-
vious owner in connection with the
sale of acquired real estate.

(d) Except as provided in paragraph
(e) of this section, System institutions
electing to lease acquired real estate,
or any portion of such property, of a
previous owner, as defined in this sec-
tion:

(1) Shall notify the previous owner by
certified mail, within 15 days of the de-
cision to lease, of the appraised rental
value of the property, as established by
an accredited appraiser, and of the
right to:

(i) Lease the property at a rate equiv-
alent to the appraised rental value of
the property, or

(ii) To offer to lease the property at
rate that is less than the appraised
rental value of the property.
The notice shall inform the previous
owner that any offer must be received
within 15 days of receipt of the notifi-
cation.

(2) Shall accept an offer from a pre-
vious owner to lease the property at
the appraised rental value, within 15
days after the receipt of such offer, and
lease the property to the previous
owner, unless the institution deter-
mines that the previous owner:

(i) Does not have the resources avail-
able to conduct a successful farming or
ranching operation; or

(ii) Cannot meet all of the payments,
terms and conditions of such lease.

(3) Shall consider an offer from a pre-
vious owner to lease the property at a
rate that is less than the appraised
rental value of the property. Notice of
the decision to accept or reject such
offer must be provided to the previous
owner within 15 days of receipt of such
offer. If the institution rejects such an
offer, the institution may not lease the
property to any other person:

(i) At a rate equal to or less than
that offered by the previous owner; or

(ii) On different terms and conditions
than those that were extended to the
previous owner, without first notifying
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the previous owner by certified mail
and providing an opportunity to lease
the property at such rate or under such
terms and conditions.
The previous owner shall have 15 days
after receipt of the notification in
which to agree to lease the property at
such rate or under such terms and con-
ditions.

(e) System institutions electing to
sell or lease acquired real estate or a
portion thereof through a public auc-
tion, competitive bidding process, or
other similar public offering:

(1) Shall notify the previous owner,
by certified mail, of the availability of
such property. Such notice shall con-
tain the minimum amount, if any, re-
quired to qualify a bid as acceptable to
the institution and any terms or condi-
tions to which such sale or lease will be
subject;

(2) If two or more qualified bids in
the same amount are received by the
institution, such bids are the highest
received, and one of the qualified bids
is from the previous owner, the institu-
tion shall accept the offer by the pre-
vious owner; and

(3) Shall not discriminate against a
previous owner.

(f) Each certified mail notice require-
ment in this section shall be fully sat-
isfied by mailing one certified mail no-
tice to the last known address of the
former borrower.

(g) The rights provided under section
4.36 of the Act, and this section, shall
not diminish any right of first refusal
under the law of the State in which the
property is located.

[53 FR 35456, Sept. 14, 1988, as amended at 53
FR 52401, Dec. 28, 1988; 58 FR 48791, Sept. 20,
1993]

Subpart O—Special Lending
Programs

§ 614.4525 General.
(a) To provide the best possible credit

service to farmers, ranchers, and pro-
ducers or harvesters of aquatic prod-
ucts, bank and association boards may
adopt policies permitting the bank or
association to enter into agreements
with agents, dealers, cooperatives,
other lenders, and individuals to facili-
tate its making of loans to eligible

farmers, ranchers, and producers or
harvesters of aquatic products.

(b) A bank or association, pursuant
to its board policies, may enter into an
agreement with third parties that will
accrue to the benefit of the borrower
and the lender to perform functions in
the making or servicing of loans other
than the evaluation and approval of
loans. When such an agreement is de-
veloped, and the territory covered by
the agreement extends outside the ter-
ritorial limits of the originating asso-
ciation or bank, the written consent of
all affected banks or associations is re-
quired. Reasonable compensation may
be paid for services rendered.

(c) Production credit associations
and agricultural credit associations
may enter into agreements with pri-
vate dealers or cooperatives permitting
them to take applications for loans
from the association to purchase farm
or aquatic equipment, supplies, and
machinery. Such agreements shall nor-
mally be limited to persons or busi-
nesses selling to farmers, ranchers, or
producers or harvesters of aquatic
products and shall contain credit lim-
its consistent with sound credit stand-
ards. When the sales territory of a
dealer or cooperative extends outside
the territory of the originating asso-
ciation or the Farm Credit district,
written consent of each bank and asso-
ciation affected shall be obtained be-
fore making such loans. Reasonable
compensation may be paid or charged
to a dealer or cooperative for services
rendered in connection with such pro-
grams.

(d) Farm Credit System institutions
that are direct lenders may enter into
memoranda of understanding among
themselves or with other lenders for
the simultaneous processing and clos-
ing of loans to a mutual borrower. The
basic policies and principles of each
System lender shall apply.

[47 FR 12146, Mar. 22, 1982. Redesignated at 53
FR 35454, Sept. 14, 1988, and amended at 55
FR 24886, June 19, 1990; 61 FR 67187, Dec. 20,
1996]

§ 614.4530 Special loans, production
credit associations and agricultural
credit associations.

Under policies approved by the bank
board and procedures developed by the
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bank, production credit associations
and agricultural credit associations
may make the following special types
of loans on commodities covered by
price support programs. Notwithstand-
ing the regulations covering other
loans made by an association, loans
may be made to members on any com-
modity for which a Commodity Credit
Corporation price support program is
in effect, at such rate of interest and
upon such terms as the bank board
may prescribe subject to the following
conditions:

(a) The commodity offered as secu-
rity for the loan shall be eligible for
price support under a Commodity Cred-
it Corporation price support program
and shall be stored in a bonded public
warehouse, holding storage agreement
for such commodity approved by Com-
modity Credit Corporation.

(b) The member shall have complied
with all Commodity Credit Corporation
eligibility requirements.

(c) The loan shall mature not later
than 30 days prior to the expiration of
the period during which the Commod-
ity Credit Corporation loan or other
price support may be obtained on the
commodity and shall be secured by
pledge of negotiable warehouse receipts
covering the commodity.

(d) The borrower shall appoint the as-
sociation as his attorney-in-fact to ob-
tain a Commodity Credit Corporation
loan (or other such price support as is
available) in the event that the bor-
rower fails to do so prior to maturity
or repayment of the loan.

[37 FR 11424, June 7, 1972. Redesignated at 46
FR 51878, Oct. 22, 1981, and amended at 55 FR
24886, June 19, 1990]

Subpart P—Farm Credit Bank and
Agricultural Credit Bank Fi-
nancing of Other Financing
Institutions

SOURCE: 63 FR 36547, July 7, 1998, unless
otherwise noted.

§ 614.4540 Other financing institution
access to Farm Credit Banks and
agricultural credit banks for fund-
ing, discount, and other similar fi-
nancial assistance.

(a) Basic criteria for access. Any na-
tional bank, State bank, trust com-

pany, agriculture credit corporation,
incorporated livestock loan company,
savings association, credit union, or
any association of agricultural produc-
ers engaged in the making of loans to
farmers and ranchers, and any corpora-
tion engaged in the making of loans to
producers or harvesters of aquatic
products may become an other financ-
ing institution (OFI) that funds, dis-
counts, and obtains other similar fi-
nancial assistance from a Farm Credit
Bank or agricultural credit bank in
order to extend short- and intermedi-
ate-term credit to eligible borrowers
for authorized purposes pursuant to
sections 1.10(b) and 2.4(a) and (b) of the
Act. Each OFI shall be duly organized
and qualified to make loans and leases
under the laws of each jurisdiction in
which it operates.

(b) Assured access. Each Farm Credit
Bank or agricultural credit bank must
fund, discount, or provide other similar
financial assistance to any credit-
worthy OFI that:

(1) Maintains at least 15 percent of
its loan volume at a seasonal peak in
loans and leases to farmers, ranchers,
aquatic producers and harvesters. The
Farm Credit Bank or agricultural cred-
it bank shall not include the loan as-
sets of the OFI’s parent, affiliates, or
subsidiaries when determining compli-
ance with the requirement of this para-
graph; and

(2) Executes a general financing
agreement with the Farm Credit Bank
or agricultural credit bank that estab-
lishes a financing or discount relation-
ship for at least 2 years.

(c) Underwriting standards. Each
Farm Credit Bank and agricultural
credit bank shall establish objective
policies and loan underwriting stand-
ards for determining the creditworthi-
ness of each OFI applicant.

(d) Denial of OFI access. A Farm Cred-
it Bank or an agricultural credit bank
may deny the funding request of any
creditworthy OFI that meets the condi-
tions in paragraph (b) of this section
only when such request would:

(1) Adversely affect a Farm Credit
Bank or agricultural credit bank’s abil-
ity to:

(i) Achieve and maintain established
or projected capital levels; or
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(ii) Raise funds in the money mar-
kets; or

(2) Otherwise expose the Farm Credit
Bank or agricultural credit bank to
safety and soundness risks.

(e) Notice to applicants. Each Farm
Credit Bank or agricultural credit
bank shall render its decision on an
OFI application in as expeditious a
manner as is practicable. Upon reach-
ing a decision on an application, the
Farm Credit Bank or agricultural cred-
it bank shall provide prompt written
notice of its decision to the applicant.
When the Farm Credit Bank or agricul-
tural credit bank makes an adverse
credit decision on an application, the
written notice shall include the spe-
cific reason(s) for the decision.

(f) Reports to the board of directors.
Each Farm Credit Bank and agricul-
tural credit bank shall provide its
board of directors with a written an-
nual report regarding the scope of OFI
program activities during the preced-
ing fiscal year.

§ 614.4550 Place of discount.
(a) A Farm Credit Bank or agricul-

tural credit bank may provide funding,
discounting, or other similar financial
assistance to any OFI applicant that:

(1) Maintains its headquarters in
such funding bank’s chartered terri-
tory; or

(2) Has more than 50 percent of its
outstanding loan volume to eligible
borrowers who conduct agricultural or
aquatic operations in such funding
bank’s chartered territory.

(b) If the Farm Credit Bank or agri-
cultural credit bank identified in para-
graph (a) of this section denies or oth-
erwise fails to approve an OFI’s fund-
ing request within 60 days of receipt of
a ‘‘completed application’’ as defined
by 12 CFR 202.2(f), the OFI may apply
to any other Farm Credit Bank or agri-
cultural credit bank for funding, dis-
counting, or other similar financial as-
sistance.

(c) The Farm Credit Bank or agricul-
tural credit bank may grant its con-
sent for an OFI identified in paragraph
(a) of this section to seek financing
from another Farm Credit Bank or ag-
ricultural credit bank.

(d) No OFI shall be required to termi-
nate its existing funding or discount

relationship with a Farm Credit Bank
or agricultural credit bank if, at a sub-
sequent time, an OFI relocates its
headquarters to the chartered territory
of another Farm Credit Bank or agri-
cultural credit bank or the loan vol-
ume in the relevant territory falls
below 50 percent.

§ 614.4560 Requirements for OFI fund-
ing relationships.

(a) As a condition for extending fund-
ing, discount and other similar finan-
cial assistance to an OFI, each Farm
Credit Bank or agricultural credit
bank shall require every OFI to:

(1) Execute a general financing agree-
ment pursuant to the regulations in
subpart C of part 614; and

(2) Purchase non-voting stock in its
Farm Credit Bank or agricultural cred-
it bank pursuant to the bank’s bylaws.

(b) A Farm Credit Bank or agricul-
tural credit bank shall extend funding,
discount and other similar financial as-
sistance to an OFI only for purposes
and terms authorized under sections
1.10(b) and 2.4(a) and (b) of the Act.

(c) Rural home loans to borrowers
who are not bona fide farmers, ranch-
ers, and aquatic producers and harvest-
ers are subject to the restrictions in
§ 613.3030 of this chapter. Loans that an
OFI makes to processing and market-
ing operators who supply less than 20
percent of the throughput shall be in-
cluded in the calculation that
§ 613.3010(b)(1) of this chapter estab-
lishes for Farm Credit Banks and agri-
cultural credit banks.

(d) The borrower rights requirements
in part C of title IV of the Act, and sec-
tion 4.36 of the Act, and the regulations
in subparts K, L, and N of part 614 shall
apply to all loans that an OFI funds or
discounts through a Farm Credit Bank
or agricultural credit bank, unless such
loans are subject to the Truth-in-Lend-
ing Act, 15 U.S.C. 1601 et seq.

(e) As a condition for obtaining fund-
ing, discount and other similar finan-
cial assistance from a Farm Credit
Bank or agricultural credit bank, all
State banks, trust companies, or State-
chartered savings associations shall
execute a written consent that author-
izes their State regulators to furnish
examination reports to the Farm Cred-
it Administration upon its request.
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Any OFI that is not a depository insti-
tution shall consent in writing to ex-
amination by the Farm Credit Admin-
istration as a condition precedent for
obtaining funding, discount and other
similar financial assistance from a
Farm Credit Bank or agricultural cred-
it bank, and file such consent with its
Farm Credit funding bank.

§ 614.4570 Recourse and security.
(a) Full recourse and guarantee. All ob-

ligations that are funded or discounted
through a Farm Credit Bank or agri-
cultural credit bank shall be endorsed
with the full recourse or unconditional
guarantee of the OFI.

(b) General collateral. (1) Each Farm
Credit Bank and agricultural credit
bank shall take as collateral all notes,
drafts, and other obligations that it
funds or discounts for each OFI; and

(2) Each Farm Credit Bank and agri-
cultural credit bank shall perfect, in
accordance with State law, a senior se-
curity interest in any and all obliga-
tions and the proceeds thereunder that
the OFI pledges as collateral.

(c) Supplemental collateral. (1) Each
Farm Credit Bank and agricultural
credit bank shall develop policies and
loan underwriting standards that es-
tablish uniform and objective require-
ments to determine the need and
amount of supplemental collateral or
other credit enhancements that each
OFI shall provide as a condition for ob-
taining funding, discount and other
similar financial assistance from such
Farm Credit bank.

(2) The amount, type, and quality of
supplemental collateral or other credit
enhancements required for each OFI
shall be established in the general fi-
nancing agreement and shall be propor-
tional to the level of risk that the OFI
poses to the Farm Credit Bank or agri-
cultural credit bank.

§ 614.4580 Limitation on the extension
of funding, discount and other simi-
lar financial assistance to an OFI.

(a) No obligation shall be purchased
from or discounted for and no loan
shall be made or other similar finan-
cial assistance extended by a Farm
Credit Bank or agricultural credit
bank to an OFI if the amount of such
obligation added to the aggregate li-

abilities of such OFI, whether direct or
contingent (other than bona fide de-
posit liabilities), exceeds ten times the
paid-in and unimpaired capital and sur-
plus of such OFI or the amount of such
liabilities permitted under the laws of
the jurisdiction creating such OFI,
whichever is less.

(b) It shall be unlawful for any na-
tional bank that is indebted to any
Farm Credit Bank or agricultural cred-
it bank, on paper discounted or pur-
chased, to incur any additional indebt-
edness, if by virtue of such additional
indebtedness its aggregate liabilities,
direct or contingent, will exceed the
limitation described in paragraph (a) of
this section.

§ 614.4590 Equitable treatment of OFIs
and Farm Credit System associa-
tions.

(a) Each Farm Credit Bank and agri-
cultural credit bank shall apply com-
parable and objective loan underwrit-
ing standards and pricing requirements
to both OFIs and Farm Credit System
direct lender associations.

(b) The total charges that a Farm
Credit Bank or agricultural credit
bank assesses an OFI through capital-
ization requirements, interest rates,
and fees shall be comparable to the
charges that the same Farm Credit
Bank or agricultural credit bank im-
poses on its direct lender associations.
Any variation between the overall
funding costs that OFIs and direct
lender associations are charged by the
same funding bank shall result from
differences in credit risk and adminis-
trative costs to the Farm Credit Bank
or agricultural credit bank.

§ 614.4600 Insolvency of an OFI.
If an OFI that is indebted to a Farm

Credit Bank or agricultural credit
bank becomes insolvent, is in process
of liquidation, or fails to service its
loans properly, the Farm Credit Bank
or agricultural credit bank may take
over such loans and other assets that
the OFI pledged as collateral. Once the
Farm Credit Bank or agricultural cred-
it bank exercises its remedies, it shall
have the authority to make additional
advances, to grant renewals and exten-
sions, and to take such other actions as
may be necessary to collect and service
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loans to the OFI’s borrower. The fund-
ing Farm Credit Bank or agricultural
credit bank may also liquidate the
OFI’s loans and other assets in order to
achieve repayment of the debt.

Subpart Q—Banks for Coopera-
tives and Agricultural Credit
Banks Financing International
Trade

§ 614.4700 Financing foreign trade re-
ceivables.

(a) Banks for cooperatives and agri-
cultural credit banks, under policies
adopted by their boards of directors,
are authorized to finance foreign trade
receivables on behalf of eligible co-
operatives to include the following:

(1) Advances against collections;
(2) Trade acceptances;
(3) Factoring; and
(4) Open accounts.
(b) To reduce credit, political, and

other risks associated with foreign
trade receivable financing, the banks
for cooperatives and agricultural credit
banks shall avail themselves of such
guarantee and insurance plans as are
available in the United States and
other countries, such as the Foreign
Credit Insurance Association and the
Export-Import Bank of the United
States. Exceptions may be made where
a prospective borrower has had a long-
standing successful business relation-
ship with the eligible cooperative bor-
rower or an eligible cooperative which
is not a borrower if the prospective
borrower has a high credit rating as de-
termined by the bank.

(c) When financing a draft drawn on a
foreign importer, the banks should re-
tain recourse to the exporter unless
their credit evaluation of and experi-
ence with the importer indicate re-
course is not necessary or unless appro-
priate guarantees or insurance plans
are used.

(d) The financing of foreign trade re-
ceivables shall be limited by the poli-
cies of each bank’s board of directors.
The policies shall provide a method of
determining the maximum amount in
dollars, by country, to be financed and
establishing a maximum percentage of
the amount of a draft drawn on a for-
eign party against which the bank may
advance funds. The banks shall take

into consideration the following fac-
tors:

(1) The reputation and financial
strength of the foreign importer.

(2) The reputation and payment
record of the class of importers in the
same country as the subject importer
in regard to prompt payment of drafts
drawn upon them.

(3) The quality of the supporting doc-
uments offered with the draft.

(4) The degree of ease with which nec-
essary foreign exchange conversion can
be made, or the extent to which foreign
currency exposure may be hedged by
forward or future contracts.

(5) The reputation and financial
strength of the exporter.

(e) The banks may establish foreign
trade receivable financing programs by
which eligible parties pledge collec-
tions to the bank, and then may bor-
row from the bank up to a stated maxi-
mum percentage of the total amount of
receivables pledged at any one time.

(f) When financing foreign trade re-
ceivables, the banks shall take such
precautions and obtain such credit in-
formation as necessary to ascertain
that all parties to the transaction(s)
being financed are reputable and capa-
ble of performing their responsibilities
under the contract of sale.

(g) When financing foreign trade re-
ceivables, the banks shall determine
that all shipments are covered by mari-
time insurance while on the high seas.

(h) Countries where credit is to be ex-
tended will be analyzed periodically
and systematically on a centralized
basis. The resulting country studies
will be disseminated to all banks for
cooperatives and agricultural credit
banks to be used as inputs in credit
grading decisions.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24886, June 19, 1990; 62 FR 4445, Jan. 30,
1997]

§ 614.4710 Bankers acceptance financ-
ing.

The Funding Corporation is author-
ized to accept drafts or bills of ex-
change drawn upon banks for coopera-
tives and agricultural credit banks.
With the exception of acceptances eli-
gible for purchase by the Federal Re-
serve Banks under the direction and
regulation of the Federal Open Market
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Committee and rediscounted, accept-
ances shall be subject to the provisions
of subpart J of this part and must be
combined with any other loan to the
account party by the banks for co-
operatives and agricultural credit
banks for the purpose of applying the
lending limits of § 614.4355 of this part.

(a) Limitations. (1) The Funding Cor-
poration is authorized to accept drafts
or bills of exchange drawn upon a bank
for cooperatives or an agricultural
credit bank having not more than 6
months’ sight to run, exclusive of days
of grace, that are derived from trans-
actions involving the importation or
exportation of agricultural commod-
ities, farm supplies, or aquatic prod-
ucts into or out of the United States;
or are derived from transactions in-
volving the domestic shipment of goods
that were produced from agriculture or
commerical fishing or that have an ag-
riculturally or aquatically related pur-
pose; or are secured at the time of ac-
ceptance by title covering readily mar-
ketable staples.

(i) The dollar amount of such accept-
ances outstanding at any one time to
any one borrower, exclusive of partici-
pations sold to others, shall be limited
to 10 percent of the net worth of a bank
for cooperatives or an agricultural
credit bank as calculated on a monthly
basis after eliminating from its net
worth an amount equal to the total of
the bank’s investments made to cap-
italize participation interests pur-
chased by other institutions. However,
if such acceptances are secured either
by attached documents or by some
other actual security growing out of
the same transaction as the accept-
ance, the 10-percent limit shall not
apply.

(ii) The sum of all acceptance liabil-
ities outstanding described in para-
graph (a)(1) of this section, exclusive of
participations sold to others, issued to
all borrowers shall not exceed 150 per-
cent of the bank for cooperatives’ or
agricultural credit bank’s net worth,
but the aggregate of acceptances grow-
ing out of domestic transactions shall
not exceed 50 percent of net worth cal-
culated on a monthly basis.

(2) The limit specified in paragraph
(a)(1)(i) of this section is separate from
and in addition to the lending limits of

§ 614.4355 of this part if the acceptances
are rediscounted.

(3) During any period within which a
bank for cooperatives or an agricul-
tural credit bank holds its own accept-
ance, having given value therefor, the
amount thereof shall be included
against the lending limits set forth in
§ 614.4355 of this part of the customer
for whom the acceptance was made.

(4) The terms and requirements for
the offering and purchase of participa-
tions in acceptance financing shall be
the same as those for loans made under
§ 614.4020(b) of this part.

(5) When acceptances denominated in
foreign currencies are not funded in the
same currency, the bank for coopera-
tives or an agricultural credit bank
shall take corresponding action to min-
imize foreign exchange risk.

(b) Purchases of participations in bank-
ers acceptances. (1) A bank for coopera-
tives or an agricultural credit bank
shall determine limits on purchasing
participations in discounted accept-
ances of another bank for cooperatives
or an agricultural credit bank on the
same basis as prescribed in § 614.4355 of
this part for purchasing participations
in loans of another bank for coopera-
tives or an agricultural credit bank.

(2) Participations in discounted ac-
ceptances shall be offered in accord-
ance with § 614.4020(b) of this part.

(c) Funding Corporation. All accept-
ances created by the banks for coopera-
tives or agricultural credit banks shall
be physically accepted by the Funding
Corporation when intended for redis-
count.

[55 FR 24886, June 19, 1990, as amended at 57
FR 38250, Aug. 24, 1992; 58 FR 40324, July 28,
1993; 59 FR 37404, July 22, 1994; 62 FR 4445,
Jan. 30, 1997]

§ 614.4720 Letters of credit.
Banks for cooperatives and agricul-

tural credit banks, under policies
adopted by their boards of directors,
may issue, advise, or confirm import or
export letters of credit in accordance
with the Uniform Commercial Code, or
the Uniform Customs and Practice for
Documentary Credits, to or on behalf
of its customers. In addition, as a mat-
ter of sound banking practice, letters
of credit shall be issued in conformity
with the list which follows.
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(a) Each letter of credit shall be in
writing and shall conspicuously state
that it is a letter of credit, or be con-
spicuously entitled as such.

(b) The letter of credit shall contain
a specified expiration date or be for a
definite term.

(c) The letter of credit shall contain
a sum certain.

(d) The bank’s obligation to pay
should arise only upon fulfilling the
terms and conditions as specified in the
letter of credit. The bank must not be
called upon to determine questions of
fact or law at issue between the ac-
count party and the beneficiary.

(e) The bank’s customer should have
an unqualified obligation to reimburse
the bank for payments made under the
letter of credit.

(f) All letters of credit shall be irrev-
ocable.

(g) The bank shall charge a fee for ei-
ther issuing or confirming a letter of
credit.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24887, June 19, 1990; 62 FR 4445, Jan. 30,
1997]

§ 614.4800 Guarantees and contracts of
suretyship.

A bank for cooperatives or an agri-
cultural credit bank, under a policy ap-
proved by the bank’s board of direc-
tors, may lend its credit, be itself a
surety to indemnify another, or other-
wise become a guarantor if an eligible
cooperative substantially benefits from
the performance of the transaction in-
volved. A bank may guarantee the debt
of eligible cooperatives and foreign
parties or otherwise agree to make
payments on the occurrence of readily
ascertainable events if the guarantee
or agreement specifies a maximum
monetary liability. Guarantees may be
secured or unsecured, and can include,
but are not limited to, such events as
nonpayment of taxes, rentals, customs
duties, costs of transport, and loss of or
nonconformance of shipping docu-
ments. The bank’s customer shall have
an unqualified obligation to reimburse
the bank for payments made under a
guarantee or surety.

[55 FR 24887, June 19, 1990, as amended at 62
FR 4445, Jan. 30, 1997]

§ 614.4810 Standby letters of credit.
(a) The banks for cooperatives and

agricultural credit banks are author-
ized to issue on behalf of parties eligi-
ble for financing under regulations
§ 614.4010(d) or § 614.4020 standby letters
of credit that represent an obligation
to the beneficiary on the part of the
issuer:

(1) To repay money borrowed by, ad-
vanced to, or for the account of the ac-
count party, or

(2) To make payment on account of
any indebtedness undertaken by the
account party, or

(3) To make payment on account of
any default by the account party in the
performance of an obligation.

(b) As a matter of sound banking
practice, banks for cooperatives and
agricultural credit banks shall evalu-
ate applications for standby letters of
credit on the basis of the loan under-
writing standards adopted pursuant to
§ 614.4150 of the regulations.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24887, June 19, 1990; 62 FR 4445, Jan. 30,
1997; 62 FR 51015, Sept. 30, 1997]

§ 614.4900 Foreign exchange.
(a) Before a bank for cooperatives or

an agricultural credit bank may en-
gage in any financial transaction
which transports monetary instru-
ments from any place within the
United States to or through any place
outside the United States or to any
place within the United States, the
bank must have policies adopted by the
bank’s board of directors governing
such transactions and must have estab-
lished bank procedures to safeguard
the interests of the stockholders of the
bank in regard to such transactions.

(b) Under policies adopted by the
bank’s board of directors, a bank for
cooperatives or an agricultural credit
bank may engage in currency exchange
activities necessary to service individ-
ual transactions that may be financed
under the regulations authorizing ex-
port, import, and other internationally
related credit and financial services.
These currency exchange activities
shall not include any loans or commit-
ments intended to finance speculative
futures transactions by eligible bor-
rowers in foreign currencies. The bank
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may engage, on behalf of the eligible
borrowers or on its own behalf, in bona
fide hedging transactions and posi-
tions, where such transactions or posi-
tions normally reduce risks in the con-
duct and management of international
financial activities. The bank’s policies
should include established guidelines
for:

(1) Net overnight positions, by cur-
rency.

(2) Maturity distribution, by cur-
rency, of foreign currency assets, li-
abilities, and foreign exchange con-
tracts.

(3) Outstanding contracts with indi-
vidual customers and banks.

(4) Credit approval procedures safe-
guarding against delivery or settle-
ment risk.

(5) Total value of outstanding con-
tracts—spot and forward.

(c) A bank for cooperatives or an ag-
ricultural credit bank is responsible for
its compliance with the laws of the
United States in regard to reporting re-
quirements of the Department of the
Treasury pertaining to currency ex-
change activities and international
transfers of monetary instruments.

(d) A bank for cooperatives or an ag-
ricultural credit bank engaged in for-
eign exchange trading shall have writ-
ten policies describing the scope of
trading activity authorized, delegation
of authority, types of services offered,
trading limits, reporting requirements,
and internal accounting controls.

(e) The bank’s trading guideline poli-
cies should provide for reporting proce-
dures adequate to inform management
properly of trading activities and to fa-
cilitate detection of lack of compliance
with policy directives.

(f) The bank’s policies shall establish
foreign exchange delivery limits for el-
igible customers with relationship to
the customer’s financial capability to
bear the financial risks assumed. The
bank will be expected to maintain doc-
umentary evidence that a customer’s
delivery exposure is reasonable, and
that responsible bank officers rou-
tinely review outstanding delivery ex-
posure of individual customers.

(g) The bank’s personnel policies
shall include written standards of con-
duct for those involved with foreign ex-

change activities, including the follow-
ing which should be prohibited:

(1) Trading with entities affiliated
with the bank or with members of the
board of directors.

(2) Foreign exchange and deposit
transactions with other bank employ-
ees.

(3) Personal business relationships
with foreign exchange and money bro-
kers with whom the bank deals.

(h) The bank’s policies should provide
detailed instructions regarding the
need for bank officers to disclose the
limits of responsibility and liability of
the bank when it holds positions or
executes contracts for the account of
eligible parties. The bank’s policies re-
garding the respective procedures
should provide reasonable assurance
that reports on trading activities are
current and complete, and that the op-
portunity for concealment of unauthor-
ized transactions is kept at the abso-
lute minimum.

(i) The banks for cooperatives and ag-
ricultural credit banks shall use the
Funding Corporation for purposes of
trading foreign exchange. All foreign
exchange transactions shall be made by
the Funding Corporation on behalf of
the banks consistent with instructions
received from the respective banks.

(j) Guidelines (b) through (i) of this
section will not apply if a bank pur-
chases or sells foreign exchange
through a commercial bank and has no
foreign exchange risk exposure.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24887, June 19, 1990; 62 FR 4445, Jan. 30,
1997]

Subpart R—Secondary Market
Authorities

§ 614.4910 Basic authorities.
(a) Any bank or association of the

Farm Credit System, except a bank for
cooperatives, with direct lending au-
thority may originate agricultural real
estate loans for sale to one or more
certified agricultural mortgage mar-
keting facilities under title VIII of the
Act.

(b) Any bank or association of the
Farm Credit System, except a bank for
cooperatives, may operate as an agri-
cultural mortgage marketing facility
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under title VIII of the Act, either act-
ing alone or jointly with other banks
and/or associations, if so certified by
the Federal Agricultural Mortgage
Corporation.

[54 FR 1155, Jan. 12, 1989]

Subpart S—Flood Insurance
Requirements

SOURCE: 61 FR 45711, Aug. 29, 1996, unless
otherwise noted.

§ 614.4920 Purpose and scope.
(a) Purpose. This subpart implements

the requirements of the National Flood
Insurance Act of 1968 (1968 Act), as
amended, and the Flood Disaster Pro-
tection Act of 1973 (1973 Act), as
amended (42 U.S.C. 4001–4129).

(b) Scope. This subpart, except for
§§ 614.4940 and 614.4950, applies to loans
of Farm Credit System (System) insti-
tutions that are secured by buildings
or mobile homes located or to be lo-
cated in areas determined by the Direc-
tor of the Federal Emergency Manage-
ment Agency to have special flood haz-
ards. Sections 614.4940 and 614.4950
apply to loans secured by buildings or
mobile homes, regardless of location.

§ 614.4925 Definitions.
(a) Building means a walled and

roofed structure, other than a gas or
liquid storage tank, that is principally
above ground and affixed to a perma-
nent site, and a walled and roofed
structure while in the course of con-
struction, alteration, or repair.

(b) Community means a State or a po-
litical subdivision of a State that has
zoning and building code jurisdiction
over a particular area having special
flood hazards.

(c) Designated loan means a loan se-
cured by a building or a mobile home
that is located or to be located in a
special flood hazard area in which flood
insurance is available under the 1968
Act.

(d) Director of FEMA means the Direc-
tor of the Federal Emergency Manage-
ment Agency.

(e) Mobile home means a structure,
transportable in one or more sections,
that is built on a permanent chassis
and designed for use with or without a

permanent foundation when attached
to the required utilities. The term mo-
bile home does not include a rec-
reational vehicle. For purposes of this
subpart, the term mobile home means a
mobile home on a permanent founda-
tion. The term mobile home includes a
manufactured home as that term is
used in the NFIP.

(f) NFIP means the National Flood
Insurance Program authorized under
the 1968 Act.

(g) Residential improved real estate
means real estate upon which a home
or other residential building is located
or to be located.

(h) Servicer means the person respon-
sible for:

(1) Receiving any scheduled, periodic
payments from a borrower under the
terms of a loan, including amounts for
taxes, insurance premiums, and other
charges with respect to the property
securing the loan; and

(2) Making payments of principal and
interest and any other payments from
the amounts received from the bor-
rower as may be required under the
terms of the loan.

(i) Special flood hazard area means the
land in the flood plain within a com-
munity having at least a one percent
chance of flooding in any given year, as
designated by the Director of FEMA.

(j) Table funding means a settlement
at which a loan is funded by a contem-
poraneous advance of loan funds and an
assignment of the loan to the person
advancing the funds.

§ 614.4930 Requirement to purchase
flood insurance where available.

(a) In general. A System institution
shall not make, increase, extend or
renew any designated loan unless the
building or mobile home and any per-
sonal property securing the loan are
covered by flood insurance for the term
of the loan. The amount of insurance
must be at least equal to the outstand-
ing principal balance of the designated
loan or the maximum limit of coverage
available for the particular type of
property under the 1968 Act. Flood in-
surance coverage under the Act is lim-
ited to the overall value of the prop-
erty securing the designated loan
minus the value of the land on which
the property is located.
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(b) Table funded loans. A System in-
stitution that acquires a loan from a
mortgage broker or other entity
through table funding shall be consid-
ered to be making a loan for purposes
of this part.

(c) Exemptions. The flood insurance
requirement of paragraph (a) of this
section does not apply with respect to:

(1) Any State-owned property covered
under a policy of self-insurance satis-
factory to the Director of FEMA, who
publishes and periodically revises the
list of States falling within this exemp-
tion; or

(2) Property securing any loan with
an original principal balance of $5,000
or less and a repayment term of one
year or less.

§ 614.4935 Escrow requirement.
If a System institution requires the

escrow of taxes, insurance premiums,
fees, or any other charges for a loan se-
cured by residential improved real es-
tate or a mobile home that is made, in-
creased, extended or renewed on or
after October 4, 1996, the institution
shall also require the escrow of all pre-
miums and fees for any flood insurance
required under § 614.4930. The institu-
tion, or a servicer acting on behalf of
the institution, shall deposit the flood
insurance premiums on behalf of the
borrower in an escrow account. This es-
crow account will be subject to escrow
requirements adopted pursuant to sec-
tion 10 of the Real Estate Settlement
Procedures Act of 1974 (12 U.S.C. 2609)
(RESPA), which generally limits the
amount that may be maintained in es-
crow accounts for certain types of
loans and requires escrow account
statements for those accounts, only if
the loan is otherwise subject to
RESPA. Following receipt of a notice
from the Director of FEMA or other
provider of flood insurance that pre-
miums are due, the institution, or a
servicer acting on behalf of the institu-
tion, shall pay the amount owed to the
insurance provider from the escrow ac-
count by the date when such premiums
are due.

§ 614.4940 Required use of standard
flood hazard determination form.

(a) Use of form. System institutions
shall use the standard flood hazard de-

termination form developed by the Di-
rector of FEMA (as set forth in Appen-
dix A of 44 CFR part 65) when deter-
mining whether the building or mobile
home offered as collateral security for
a loan is or will be located in a special
flood hazard area in which flood insur-
ance is available under the 1968 Act.
The standard flood hazard determina-
tion form may be used in a printed,
computerized, or electronic manner.

(b) Retention of form. System institu-
tions shall retain a copy of the com-
pleted standard flood hazard deter-
mination form, in either hard copy or
electronic form, for the period of time
the institution owns the loan.

§ 614.4945 Forced placement of flood
insurance.

If a System institution, or a servicer
acting on behalf of the institution, de-
termines at any time during the term
of a designated loan, that the building
or mobile home and any personal prop-
erty securing the designated loan are
not covered by flood insurance or are
covered by flood insurance in an
amount less than the amount required
under § 614.4930(a), then the institution
or its servicer shall notify the borrower
that the borrower should obtain flood
insurance, at the borrower’s expense,
in an amount at least equal to the
amount required under § 614.4930(a), for
the remaining term of the loan. If the
borrower fails to obtain flood insurance
within 45 days after notification, then
the institution or its servicer shall pur-
chase insurance on the borrower’s be-
half. The institution or its servicer
may charge the borrower for the cost
of premiums and fees incurred in pur-
chasing the insurance.

§ 614.4950 Determination fees.
(a) General. Notwithstanding any

Federal or State law other than the
1973 Act, any System institution, or a
servicer acting on behalf of the institu-
tion, may charge a reasonable fee for
determining whether the building or
mobile home securing the loan is lo-
cated or will be located in a special
flood hazard area. A determination fee
may also include, but is not limited to,
a fee for life-of-loan monitoring.

(b) Borrower fee. The determination
fee authorized by paragraph (a) of this
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section may be charged to the borrower
if the determination:

(1) Is made in connection with a mak-
ing, increasing, extending, or renewing
of the loan that is initiated by the bor-
rower;

(2) Reflects the Director of FEMA’s
revision or updating of floodplain areas
or flood-risk zones;

(3) Reflects the Director of FEMA’s
publication of a notice or compendium
that:

(i) Affects the area in which the
building or mobile home securing the
loan is located; or

(ii) By determination of the Director
of FEMA, may reasonably require a de-
termination whether the building or
mobile home securing the loan is lo-
cated in a special flood hazard area; or

(4) Results in the purchase of flood
insurance coverage under § 614.4945.

(c) Purchaser or transferee fee. The de-
termination fee authorized by para-
graph (a) of this section may be
charged to the purchaser or transferee
of a loan in the case of the sale or
transfer of the loan.

§ 614.4955 Notice of special flood haz-
ards and availability of Federal dis-
aster relief assistance.

(a) Notice requirement. When a System
institution makes, increases, extends,
or renews a loan secured by a building
or a mobile home located or to be lo-
cated in a special flood hazard area, the
institution shall mail or deliver a writ-
ten notice containing the information
specified in paragraph (b) of this sec-
tion to the borrower and to the
servicer of the loan. Notice is required
whether or not flood insurance is avail-
able under the 1968 Act for the collat-
eral securing the loan.

(b) Contents of notice. The written no-
tice must include the following infor-
mation:

(1) A warning, in a form approved by
the Director of FEMA, that the build-
ing or the mobile home is or will be lo-
cated in a special flood hazard area;

(2) A description of the flood insur-
ance purchase requirements set forth
in section 102(b) of the 1973 Act (42
U.S.C. 4012a(b));

(3) A statement, where applicable,
that flood insurance coverage is avail-

able under the NFIP and also may be
available from private insurers; and

(4) A statement whether Federal dis-
aster relief assistance may be available
in the event of damage to the building
or the mobile home caused by flooding
in a Federally declared disaster.

(c) Timing of notice. The institution
shall provide the notice required by
paragraph (a) of this section to the bor-
rower within a reasonable time before
the completion of the transaction, and
to the servicer as promptly as prac-
ticable after the institution provides
notice to the borrower and in any
event no later than the time the insti-
tution provides other similar notices to
the servicer concerning hazard insur-
ance and taxes. Notice to the servicer
may be made electronically or may
take the form of a copy of the notice to
the borrower.

(d) Record of receipt. Each institution
shall retain a record of the receipt of
the notices by the borrower and the
servicer for the period of time the in-
stitution owns the loan.

(e) Alternate method of notice. Instead
of providing the notice to the borrower
required by paragraph (a) of this sec-
tion, an institution may obtain satis-
factory written assurance from a seller
or lessor that, within a reasonable time
before the completion of the sale or
lease transaction, the seller or lessor
has provided such notice to the pur-
chaser or lessee. The institution shall
retain a record of the written assur-
ance from the seller or lessor for the
period of time the institution owns the
loan.

(f) Use of prescribed form of notice. An
institution will be considered to be in
compliance with the requirements of
this section for notice to the borrower
by providing written notice to the bor-
rower containing the language pre-
sented in appendix A to this subpart
within a reasonable time before the
completion of the transaction. The no-
tice presented in appendix A to this
subpart satisfies the borrower notice
requirements of the 1968 Act.

§ 614.4960 Notice of servicer’s identity.

(a) Notice requirement. When a System
institution makes, increases, extends,
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renews, sells, or transfers a loan se-
cured by a building or mobile home lo-
cated or to be located in a special flood
hazard area, the institution shall no-
tify the Director of FEMA (or the Di-
rector’s designee) in writing of the
identity of the servicer of the loan. The
Director of FEMA has designated the
insurance provider to receive the insti-
tution’s notice of the servicer’s iden-
tity. This notice may be provided elec-
tronically if electronic transmission is
satisfactory to the Director of FEMA’s
designee.

(b) Transfer of servicing rights. The in-
stitution shall notify the Director of
FEMA (or the Director’s designee) of
any change in the servicer of a loan de-
scribed in paragraph (a) of this section
within 60 days after the effective date
of the change. This notice may be pro-
vided electronically if electronic trans-
mission is satisfactory to the Director
of FEMA’s designee. Upon any change
in the servicing of a loan described in
paragraph (a) of this section, the duty
to provide notice under this paragraph
(b) shall transfer to the transferee
servicer.

APPENDIX A TO SUBPART S OF PART
614—SAMPLE FORM OF NOTICE OF
SPECIAL FLOOD HAZARDS AND
AVAILABILITY OF FEDERAL DISASTER
RELIEF ASSISTANCE

We are giving you this notice to inform
you that:

The building or mobile home securing the
loan for which you have applied is or will be
located in an area with special flood hazards.

The area has been identified by the Direc-
tor of the Federal Emergency Management
Agency (FEMA) as a special flood hazard
area using FEMA’s Flood Insurance Rate Map
or the Flood Hazard Boundary Map for the
following community: llllllll. This
area has at least a one percent (1%) chance
of a flood equal to or exceeding the base
flood elevation (a 100-year flood) in any
given year. During the life of a 30-year mort-
gage loan, the risk of a 100-year flood in a
special flood hazard area is 26 percent (26%).

Federal law allows a lender and borrower
jointly to request the Director of FEMA to
review the determination of whether the
property securing the loan is located in a
special flood hazard area. If you would like
to make such a request, please contact us for
further information.

lll The community in which the prop-
erty securing the loan is located participates
in the National Flood Insurance Program

(NFIP). Federal law will not allow us to
make you the loan that you have applied for
if you do not purchase flood insurance. The
flood insurance must be maintained for the
life of the loan. If you fail to purchase or
renew flood insurance on the property, Fed-
eral law authorizes and requires us to pur-
chase the flood insurance for you at your ex-
pense.

• Flood insurance coverage under the NFIP
may be purchased through an insurance
agent who will obtain the policy either di-
rectly through the NFIP or through an in-
surance company that participates in the
NFIP. Flood insurance also may be available
from private insurers that do not participate
in the NFIP.

• At a minimum, flood insurance pur-
chased must cover the lesser of:

(1) The outstanding principal balance of
the loan; or

(2) The maximum amount of coverage al-
lowed for the type of property under the
NFIP.

Flood insurance coverage under the NFIP
is limited to the overall value of the prop-
erty securing the loan minus the value of the
land on which the property is located.

• Federal disaster relief assistance (usu-
ally in the form of a low-interest loan) may
be available for damages incurred in excess
of your flood insurance if your community’s
participation in the NFIP is in accordance
with NFIP requirements.

lll Flood insurance coverage under the
NFIP is not available for the property secur-
ing the loan because the community in
which the property is located does not par-
ticipate in the NFIP. In addition, if the non-
participating community has been identified
for at least one year as containing a special
flood hazard area, properties located in the
community will not be eligible for Federal
disaster relief assistance in the event of a
Federally-declared flood disaster.

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING OP-
ERATIONS

Subpart A—Funding

Sec.
615.5000 General responsibilities.
615.5010 Funding Corporation.
615.5030 Borrowings from commercial

banks.
615.5040 Borrowings from financial institu-

tions other than commercial banks.

Subpart B—Collateral

615.5045 Definitions.
615.5050 Collateral requirements.
615.5060 Special collateral requirement.
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615.5090 Reduction in carrying value of col-
lateral.

Subpart C—Issuance of Bonds, Notes,
Debentures and Similar Obligations

615.5100 Authority to issue.
615.5101 Requirements for issuance.
615.5102 Issuance of debt obligations

through the Funding Corporation.
615.5103—615.5104 [Reserved]
615.5105 Consolidated Systemwide notes.

Subpart D—Other Funding

615.5110 Authority to issue (other funding).
615.5120 Purchase eligibility requirement.
615.5130 Procedures.

Subpart E—Investment Management

615.5131 Definitions.
615.5132 Investment purposes.
615.5133 Investment management.
615.5134 Liquidity reserve requirement.
615.5135 Management of interest rate risk.
615.5136 Emergencies impeding normal ac-

cess of Farm Credit banks to capital
markets.

615.5140 Eligible investments and risk diver-
sification.

615.5141 Association investment portfolios.
615.5142 Disposal of ineligible investments.
615.5143 Banks for cooperatives and agricul-

tural credit banks.

Subpart F—Property and Other Investments

615.5170 Real and personal property.
615.5171 Additional investments of Farm

Credit Banks.
615.5172 Production credit association and

agricultural credit association invest-
ment in farmers’ notes given to coopera-
tives and dealers.

615.5173 Stock of the Federal Agricultural
Mortgage Corporation.

615.5174 Mortgage-related securities issued
or guaranteed by the Federal Agricul-
tural Mortgage Corporation.

Subpart G—Risk Assessment and
Management

615.5180 Interest rate risk management by
banks—general.

615.5181 Bank interest rate risk manage-
ment program.

615.5182 Interest rate risk management by
associations and other Farm Credit Sys-
tem institutions other than banks.

Subpart H—Capital Adequacy

615.5200 General.
615.5201 Definitions.
615.5205 Minimum permanent capital stand-

ards.

615.5210 Computation of the permanent cap-
ital ratio.

615.5215 Distribution of earnings.
615.5216 [Reserved]

Subpart I—Issuance of Equities

615.5220 Capitalization bylaws.
615.5230 Implementation of cooperative

principles.
615.5240 Permanent capital requirements.
615.5250 Disclosure requirements.

Subpart J—Retirement of Equities

615.5260 Retirement of eligible borrower
stock.

615.5270 Retirement of other equities.
615.5280 Retirement in event of default.
615.5290 Retirement of capital stock and

participation certificates in event of re-
structuring.

Subpart K—Surplus and Collateral
Requirements

615.5301 Definitions.
615.5330 Minimum surplus ratios.
615.5335 Bank net collateral ratio.
615.5336 Compliance and reporting.

Subpart L—Establishment of Minimum
Capital Ratios for an Individual institution

615.5350 General—Applicability.
615.5351 Standards for determination of ap-

propriate individual institution mini-
mum capital ratios.

615.5352 Procedures.
615.5353 Relation to other actions.
615.5354 Enforcement.

Subpart M–Issuance of a Capital Directive

615.5355 Purpose and scope.
615.5356 Notice of intent to issue a capital

directive.
615.5357 Response to notice.
615.5358 Decision.
615.5359 Issuance of a capital directive.
615.5360 Reconsideration based on change in

circumstances.
615.5361 Relation to other administrative

actions.

Subpart N [Reserved]

Subpart O—Book-Entry Procedures for
Farm Credit Securities

615.5450 Definitions.
615.5451 Book-entry and definitive securi-

ties.
615.5452 Law governing rights and obliga-

tions of Federal Reserve Banks, Farm
Credit banks, and Funding Corporation;
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rights of any person against Federal Re-
serve Banks, Farm Credit banks, and
Funding Corporation.

615.5453 Law governing other interests.
615.5454 Creation of participant’s security

entitlement; security interests.
615.5455 Obligations of the Farm Credit

banks and the Funding Corporation; no
adverse claims.

615.5456 Authority of Federal Reserve
Banks.

615.5457 Withdrawal of eligible book-entry
securities for conversion to definitive
form.

615.5458 Waiver of regulations.
615.5459 Liability of Farm Credit banks,

Funding Corporation and Federal Re-
serve Banks.

615.5460 Additional provisions.
615.5461 Lost, stolen, destroyed, mutilated

or defaced Farm Credit securities, in-
cluding coupons.

615.5462 Restrictive endorsement of bearer
securities.

Subpart P—Global Debt Securities

615.5500 Definitions.
615.5502 Issuance of global debt securities.

Subpart Q—Bankers Acceptances

615.5550 Bankers acceptances.

Subpart R—Farm Credit System Financial
Assistance Corporation Securities

615.5560 Book-entry Procedure for Farm
Credit System Financial Assistance Cor-
poration Securities.

Subpart S—Federal Agricultural Mortgage
Corporation Securities

615.5570 Book-entry procedures for Federal
Agricultural Mortgage Corporation secu-
rities.

AUTHORITY: Secs. 1.5, 1.7, 1.10, 1.11, 1.12, 2.2,
2.3, 2.4, 2.5, 2.12, 3.1, 3.7, 3.11, 3.25, 4.3, 4.3A, 4.9,
4.14B, 4.25, 5.9, 5.17, 6.20, 6.26, 8.0, 8.3, 8.4, 8.6,
8.7, 8.8, 8.10, 8.12 of the Farm Credit Act (12
U.S.C. 2013, 2015, 2018, 2019, 2020, 2073, 2074,
2075, 2076, 2093, 2122, 2128, 2132, 2146, 2154,
2154a, 2160, 2202b, 2211, 2243, 2252, 2278b, 2278b–
6, 2279aa, 2279aa–3, 2279aa–4, 2279aa–6, 2279aa–
7, 2279aa–8, 2279aa–10, 2279aa–12); sec. 301(a) of
Pub. L. 100–233, 101 Stat. 1568, 1608.

Subpart A—Funding
§ 615.5000 General responsibilities.

(a) The System banks, acting
through the Federal Farm Credit
Banks Funding Corporation (Funding
Corporation), have the primary respon-
sibility for obtaining funds for the

lending operations of the System insti-
tutions.

(b) The System’s funding operations
have a significant impact upon the in-
vestment community, the general pub-
lic, and the national economy in both
the volume and the manner by which
funds are raised. The Farm Credit Ad-
ministration supervises compliance
with the statutory collateral require-
ments for the debt obligations issued.
The Chairman of the Farm Credit Ad-
ministration, under policies adopted by
the Board, consults with the Secretary
of the Treasury concerning the Sys-
tem’s funding activities, pursuant to
section 5.10 of the Act.

[54 FR 1158, Jan. 12, 1989]

§ 615.5010 Funding Corporation.

(a) The Funding Corporation shall
issue, market, and handle the obliga-
tions of the banks issued under section
4.2(b) through (d) of the Act and inter-
bank or intersystem flow of funds as
may from time to time be required,
and, upon request of the banks, shall
handle investment portfolios. The
Funding Corporation shall maintain
accurate and timely records. The Sys-
tem banks shall provide for the sale of
such obligations through the Funding
Corporation by negotiation, offer, bid,
or syndicate sale, and for the delivery
of such obligations by book entry, wire
transfer, or such other means as may
be appropriate.

(b) The interaction of the System
with the financial community shall be
conducted principally through the
Funding Corporation. The Funding
Corporation shall be subject to regula-
tion and examination by the Farm
Credit Administration.

[54 FR 1158, Jan. 12, 1989]

§ 615.5030 Borrowings from commer-
cial banks.

(a) Each System bank board, by reso-
lution, shall authorize all commercial
bank borrowings by that System bank.

(b) The Financial Assistance Cor-
poration may borrow from commercial
banks with the approval of the Farm
Credit Administration.

[54 FR 1159, Jan. 12, 1989]
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§ 615.5040 Borrowings from financial
institutions other than commercial
banks.

The Farm Credit banks may borrow
from other financial institutions, such
as insurance companies, Federal agen-
cies, or Federal reserve banks.

[37 FR 11434, June 7, 1972, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989]

Subpart B—Collateral

SOURCE: 54 FR 1159, Jan. 12, 1989, unless
otherwise noted.

§ 615.5045 Definitions.
(a) Cost means the actual amount

paid for any asset.
(b) Market value means the price at

which a willing seller would sell to a
willing buyer, neither under any com-
pulsion to buy or sell.

(c) Unpaid balance means total prin-
cipal and accrued interest owed.

(d) Secured interbank loan means a
loan from one Farm Credit System
bank to another Farm Credit System
bank, secured by assets of the borrow-
ing Farm Credit System bank.

§ 615.5050 Collateral requirements.
(a) Each bank shall have on hand at

the time of issuance of any notes,
bonds, debentures, or other similar ob-
ligations, and at all times thereafter
maintain, free from any lien or other
pledge, assets consisting of notes and
other obligations representing loans
made under the authority of the Act,
real or personal property acquired in
connection with loans made under the
Act, obligations of the United States or
any agency thereof direct or fully guar-
anteed, other bank assets (including
marketable securities) approved by the
Farm Credit Administration, cash, or
cash equivalents approved by the Farm
Credit Administration, in an aggregate
value equal to the total amount of
notes, bonds, debentures, or other simi-
lar obligations outstanding for which
the bank is primarily liable.

(b) The collateral value of eligible in-
vestments (as defined in § 615.5140) shall
be the lower of cost or market value.

(c)(1) Except as otherwise provided in
this paragraph, the collateral value of

notes and other obligations represent-
ing loans made under the authority of
any Farm Credit Act shall be the un-
paid balance of such loans adjusted for
any allowance for loan losses (except as
provided for in § 615.5090).

(2) The collateral value of loans in
process of liquidation or foreclosure,
judgments, and sales contracts shall be
the unpaid balance of such loans, judg-
ments, and contracts adjusted for any
allowance for losses.

(3) The collateral value of loans
which have been restructured by any
action, such as an extension,
deferment, or partial release, shall be
the new unpaid balance of the loans ad-
justed for any allowance for losses.

(4) The collateral value of property
acquired in the liquidation of loans
shall be the book value of such prop-
erty adjusted for any allowance for
losses.

(5) Collateral shall not include the
amount of any loan that exceeds the
maximum amount authorized under
the Act or part 614 of these regulations.

(6) Collateral may include the collat-
eral value of secured interbank loans,
computed as provided in § 615.5050(c)(1),
provided that the assets securing the
loan could serve as collateral support-
ing the issuance of obligations under
§ 615.5050(a). In computing its eligible
collateral, the borrowing bank shall
not count the assets securing such
loan.

(d) Each bank shall have procedures
which will ensure that the bank is in
compliance with the statutory require-
ments for maintenance of collateral.
Such procedures shall include provi-
sions for:

(1) Adequate safekeeping facilities;
(2) Methods to determine that debt

instruments meet all requirements of
law and regulations;

(3) A report signed by an authorized
bank officer at each regular meeting of
the board of directors certifying the
eligibility and the adequacy of collat-
eral. Items to be reported will include
but not be limited to the total amount
of eligible collateral, amount of ineli-
gible loans, amount of deductions, and
the amount of excess collateral; and

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00153 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



158

12 CFR Ch. VI (1–1–99 Edition) § 615.5060

(4) Written procedures and practices
to ensure that there will be a high de-
gree of accuracy in protecting and ac-
counting for the collateral.

§ 615.5060 Special collateral require-
ment.

(a) An attorney lien certification
need not be obtained at the time a note
is accepted as collateral if the counsel
for the bank or association has deter-
mined, in writing, that the bank or as-
sociation procedures provide sufficient
safeguards to ensure that a real estate
mortgage loan, within the meaning of
section 1.7(a) of the Act, made by the
bank or association will be secured by
a first lien or its equivalent on the bor-
rower’s interest in the primary real es-
tate security. However, the note shall
be withdrawn from collateral upon the
expiration of 1 year from the date of
the loan closing, unless, before the end
of such period:

(1) An attorney has certified that the
bank or association has a first lien or
its equivalent from a security stand-
point in the primary real estate secu-
rity for the loan; or

(2) The bank or association has ob-
tained a title insurance policy insuring
that it has a first lien or its equivalent
from a security standpoint in the pri-
mary real estate security for the loan,
and all of the following requirements
are satisfied:

(i) The final policy was issued by a
title insurance company that has been
licensed to issue such policies by the
appropriate state insurance regulatory
body or bodies, has not been barred or
suspended, and has been approved by
the lending institution;

(ii) The standard form on which the
final policy was issued has been ap-
proved by the counsel for the lending
institution;

(iii) The final policy was issued for an
amount at least equal to the balance
outstanding on the real estate mort-
gage loan or, if separate policies are
issued to insure separate tracts, the
minimum amount insured by each pol-
icy shall bear the same ratio to the
outstanding balance of the loan that
the appraised value of the tract insured
by that policy bears to the appraised
value of all the real estate security for
the loan; and

(iv) Personnel meeting written stand-
ards of training and experience in real
estate title matters prescribed by the
counsel for the lending institution cer-
tified in writing that:

(A) They reviewed the final policy
and that the policy complies with
standards prescribed by such counsel;
and

(B) The final policy insures that a
first lien or its equivalent from a secu-
rity standpoint has been obtained on
the primary real estate security for the
loan.

(b) A loan participation agreement to
which a System bank or association is
a participant and involving a loan
originated by another lender shall con-
stitute an obligation meeting the col-
lateral requirements of § 615.5050(a).

[54 FR 1159, Jan. 12, 1989, as amended at 59
FR 3787, Jan. 27, 1994]

§ 615.5090 Reduction in carrying value
of collateral.

When the bank or Farm Credit Ad-
ministration determines that a loan
did not conform to the requirements of
the law or regulations at the time the
loan was closed, such loan shall be
withdrawn from collateral until the
cause of ineligibility is remedied. When
a loan has been classified as a loss
loan, the bank shall adjust the collat-
eral value of the loan accordingly.

Subpart C—Issuance of Bonds,
Notes, Debentures and Similar
Obligations

§ 615.5100 Authority to issue.
The Act authorizes each bank of the

System, subject to the collateral re-
quirements of section 4.3(c) of the Act,
to issue:

(a) Notes, bonds, debentures, or other
similar obligations;

(b) Consolidated obligations, to-
gether with any or all banks organized
and operating under the same title of
the Act;

(c) Systemwide obligations, together
with other banks of the System; and

(d) Investment bonds to the author-
ized purchasers subject to the limita-
tions contained in the regulations set
forth in subpart D.

[54 FR 1160, Jan. 12, 1989]
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§ 615.5101 Requirements for issuance.
Except as provided in section 4.2(e) of

the Act, each debt obligation shall
meet the following requirements:

(a) Each debt obligation shall be
issued through the Federal Farm Cred-
it Banks Funding Corporation acting
for System banks.

(b) Each debt obligation shall be au-
thorized by resolution of the board(s)
of directors of the issuer(s). Each par-
ticipating bank shall provide, in its au-
thorizing resolution, for its primary li-
ability on the portion of any consoli-
dated or Systemwide obligation issued
on its behalf and be jointly and sever-
ally liable for the payment of any addi-
tional sums as called upon by the Farm
Credit Administration, in accordance
with section 4.4 of the Act, in the event
any bank primarily liable therefor is
unable to pay.

(c) Each issuance of debt obligations
shall meet the collateral requirements
set forth in subpart B.

(d) Each issuance of debt obligations
shall be approved by the Farm Credit
Administration.

(e)(1) Consultation with the Sec-
retary of the Treasury required by 31
U.S.C. 9108 shall be conducted by Sys-
tem representatives and shall have oc-
curred prior to each debt issuance.

(2) Under policies adopted by the
Board of the Farm Credit Administra-
tion, the Chairman will consult with
the Secretary of the Treasury on a reg-
ular basis concerning the exercise by
the System of the powers conferred
under section 4.2 of the Act.

[54 FR 1160, Jan. 12, 1989]

§ 615.5102 Issuance of debt obligations
through the Funding Corporation.

(a) The amount, maturities, rates or
interest, terms and conditions of par-
ticipation by the System banks in each
issue of joint, consolidated or System-
wide obligations shall be determined
by the Funding Corporation estab-
lished pursuant to section 4.9 of the
Act, acting for the banks of the Sys-
tem, subject to the approval of the
Farm Credit Administration in accord-
ance with § 615.5102.

(b) The Funding Corporation shall
plan and develop funding guidelines,
priorities, and objectives based upon

the asset/liability management policies
of the System institutions and the re-
quirements of the market. The guide-
lines, priorities, and objectives shall be
designed to ensure that the debt mar-
keting responsibilities of the Funding
Corporation will continue to provide
flexibility for the banks and are fis-
cally sound.

(c) For all debt issuances conducted
by the Funding Corporation, the spe-
cific prior approval of the Farm Credit
Administration must be obtained prior
to the distribution and sale of the obli-
gation pursuant to section 4.9 of the
Act.

[54 FR 1160, Jan. 12, 1989]

§§ 615.5103—615.5104 [Reserved]

§ 615.5105 Consolidated Systemwide
notes.

Consolidated Systemwide notes au-
thorized under § 615.5100(b) shall be sub-
ject to the following provisions unless
otherwise approved by the Farm Credit
Administration:

(a) Maturities shall be not less than
five days nor more than 365 days.

(b) Prices shall be on a discount yield
basis or as determined by the Funding
Corporation.

[42 FR 32227, June 24, 1977, as amended at 47
FR 28609, July 1, 1982; 54 FR 1160, Jan. 12,
1989; 60 FR 20011, Apr. 24, 1995]

Subpart D—Other Funding

§ 615.5110 Authority to issue (other
funding).

Any Farm Credit bank may issue
Farm Credit Investment Bonds directly
to those eligible as set forth in
§ 615.5120(a). The bonds are subject to
the limitations contained in the Fed-
eral Reserve Board’s Regulation Q.

[43 FR 47489, Oct. 16, 1978; 43 FR 55239, Nov.
27, 1978]

§ 615.5120 Purchase eligibility require-
ment.

(a) Limitations. Eligibility to pur-
chase Farm Credit Investment Bonds
shall be limited to members and em-
ployees of the Farm Credit banks and
associations, except any bank officers,
directors, and employees who are in-
volved in setting the term or rate, to
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retired employees who are beneficiaries
of a pension or retirement program of
the Farm Credit banks or associations,
and to retired employees of the Farm
Credit Administration. A member of a
Farm Credit association or a bank for
cooperatives need not be an active bor-
rower to be eligible. A member of any
Farm Credit institution may purchase
investment bonds from any of the in-
stitutions in the district which offer
the purchase program. Patrons, mem-
bers, employees, or stockholder of
other financing institutions discount-
ing loans with a Farm Credit Bank or
agricultural credit bank or of any legal
entity which is a borrower from any
Farm Credit institution as such are in-
eligible as they are not members of a
Farm Credit institution. Stock or par-
ticipation certificates shall not be sold
merely to qualify a party for the pur-
chase of Farm Credit Investment
Bonds. For purposes of this section
‘‘member’’ means a stockholder or par-
ticipation certificate holder who ac-
quired stock or participation certifi-
cates to obtain a loan, to purchase
stock for investment or to qualify for
other services of the association or
bank. A person who assumes a loan is
not a member unless he becomes a
stockholder or participation certificate
holder in connection with that loan.
Employee means a regular full-time
employee of a Farm Credit bank or as-
sociation. Retired employee means a
retiree who is a direct beneficiary of a
pension or retirement program of a
Farm Credit bank or association or the
Farm Credit Administration under
civil service retirement.

(b) Form and ownership. Farm Credit
Investment Bonds are registered bonds
issued in definitive or book-entry form
depending on investor preference. The
registration used must express the ac-
tual ownership of an interest in the
bond and will be considered by the
issuing institution as conclusive of
such ownership and interest. No des-
ignation of an attorney, agent, or other
representative to request or receive
payment on behalf of the owner or co-
owner, nor any restriction on the right
of the owner or coowner to receive pay-
ment of the bond or interest, except as
provided in this section may be made
in the registration or otherwise. Reg-

istrations requested in applications for
the purchase shall be clear, accurate,
complete, and conform with one of the
registration provisions set forth in this
section, and include the appropriate
taxpayer identifying number. Registra-
tions requested will be inscribed on the
face of the bond if in definitive form or
on the confirmation of investment if in
book-entry form. The following provi-
sions shall apply for registration of
Farm Credit Investment Bonds:

(1) In all cases the member’s name
(whether a natural person, fiduciary, or
legal entity) or employee’s name must
appear as owner of the bond.

(2) A bond may be registered in the
name of a fiduciary only if the fidu-
ciary is in fact the member.

(3) A member or employee may not
use a form of registration (such as a
gift to a minor, irrevocable trust, etc.)
which would divest himself of owner-
ship. However, a minor may be named
as coowner or beneficiary.

(4) If a member is a natural person, a
second natural person, member or non-
member, may be named as coowner or
beneficiary. Coownership may not in-
volve a fiduciary or private organiza-
tion.

(5) In the coownership form the con-
nective ‘‘or’’ shall serve the same pur-
pose as ‘‘joint tenants with right of
survivorship.’’

[43 FR 47489, Oct. 16, 1978; 43 FR 55239, Nov.
27, 1978, as amended at 56 FR 2675, Jan. 24,
1991; 61 FR 67187, Dec. 20, 1996]

§ 615.5130 Procedures.
Procedures relating to issuance, pric-

ing, payment of interest, redemption,
replacement of lost or stolen bonds and
other matters shall be promulgated
under the authority of this regulation
as operating instructions to banks and
associations.

[37 FR 11434, June 7, 1972]

Subpart E—Investment
Management

§ 615.5131 Definitions.
(a) Absolute final maturity means the

date on which the remaining principal
amount of a mortgage-backed security
or asset-backed security is due and
payable (matures) to the registered

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00156 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



161

Farm Credit Administration § 615.5131

owner. It shall not mean the average
life, the expected average life, the du-
ration, or the weighted average matu-
rity.

(b) Adjustable rate mortgage (ARM)
means a mortgage-backed security
that features a predetermined adjust-
ment of the interest rate at regular in-
tervals tied to an index.

(c) Asset-backed security (ABS) means
investment securities that provide for
ownership of a fractional undivided in-
terest, or collateral interests, in a spe-
cific asset of a trust that are sold and
traded in the capital markets. For the
purposes of this subpart, all eligible
ABSs shall be collateralized with ei-
ther loans for the sale of automobiles
(CARs) or credit card receivables
(CARDs).

(d) Asset/liability management means
the process used to plan, acquire, and
direct the flow of funds through a
Farm Credit bank in order to generate
adequate and stable earnings and to
steadily build equity, while taking rea-
sonable and measured business risks.

(e) Collateralized mortgage obligation
(CMO) means a multi-class, pay-
through bond representing a general
obligation of the issuer backed by
mortgage collateral. Each CMO con-
sists of a set of, at least, four tranches
of bonds with different maturities and
cashflow patterns. An accrual bond is
last tranche. Floating Rate CMO means
a CMO or REMIC tranche that pays an
adjustable rate of interest that is tied
to a representative interest rate index.

(f) Federal funds means funds sold to
or bought from a federally insured de-
pository institution or government-
sponsored enterprise for 1 business day
which increases or decreases that insti-
tution’s reserve account of imme-
diately available funds with a Federal
Reserve Bank. Term Federal funds
means funds sold to or bought from a
federally insured depository institution
or government-sponsored enterprise
under a callable contract with a term
to maturity of 100 days or less.

(g) Interest rate risk means the risk of
loss resulting from the impact of inter-
est rate fluctuations upon the net in-
terest income and market value of eq-
uity of a bank.

(h) Liquid investments are assets that
can be promptly converted into cash

without significant loss to the inves-
tor. In the money market, a security is
liquid if the spread between bid and ask
prices is narrow, and a reasonable
amount can be sold at those prices.

(i) Loans is defined as in § 621.2(a)(13)
of this chapter, and is calculated quar-
terly (as the last day of March, June,
September, and December) by using the
average daily balance of loans for the
quarter then ended.

(j) Marketable investment is an asset
that can be sold with reasonable
promptness at a price that reasonably
reflects its fair value in an active and
universally recognized secondary mar-
ket.

(k) Market value of equity measures
the impact that interest rate changes
have upon the market value of the
bank’s assets, liabilities and off-bal-
ance-sheet items.

(l) Mortgage-backed securities (MBSs)
means investment securities
collateralized with mortgage loans.
MBSs provide for ownership of a frac-
tional undivided interest in a specific
pool of mortgages. Each MBS has a
stated maturity, weighted average ma-
turity, and coupon rate.

(m) Negotiable certificates of deposit
means a negotiable large-denomination
time deposit with a specific maturity,
as evidenced by definitive or book-
entry form. Yankee certificate of deposit
means a certificate of deposit issued in
the United States by the American
branch of a foreign bank. Eurodollar
certificate of deposit means a certificate
of deposit denominated in United
States dollars and issued by an over-
seas branch of a United States bank or
by a foreign bank outside the United
States.

(n) Net interest income means the dif-
ference between interest income and
interest expense.

(o) Prime commercial paper means a se-
cured or unsecured promissory note of
a corporation with a fixed maturity of
no more than 270 days that is rated A–
1 or P–1 or an equivalent rating by a
nationally recognized credit rating
service.

(p) Real estate mortgage investment
conduit (REMIC) means a nontaxable
entity (created under the Tax Reform
Act of 1986) formed for the sole purpose
of holding a fixed pool of mortgages
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(both residential and commercial) se-
cured by an interest in real property
and issuing multiple classes of inter-
ests in the underlying mortgages.

(q) Repurchase agreement means a
transaction where any Farm Credit
Bank, bank for cooperatives, or agri-
cultural credit bank agrees to purchase
a security from a counterparty and to
subsequently sell the same or identical
security back to that counterparty for
a specified price with a term to matu-
rity of 100 days or less.

(r) Stripped mortgage-backed securities
means securities created by segregat-
ing the cashflows from the underlying
mortgages or mortgage securities to
create two or more new securities, each
with a specified percentage of the un-
derlying security’s principal payments,
interest payments, or combination of
the two. In their purest form, stripped
mortgage-backed securities represent
mortgage-backed securities that have
been converted into interest-only (IO)
securities, where the investor receives
100 percent of the interest flows, and
principal-only (PO) securities, where
the investor receives 100 percent of the
principal cashflows.

(s) Residual means a ‘‘residual’’ inter-
est tranche from a CMO or REMIC se-
curity that collects any cashflows re-
maining from the collateral after the
obligations to the other tranches have
been met.

(t) Total capital is defined as in Sub-
part H—Capital Adequacy, § 615.5201(n)
of this chapter.

(u) Weighted average maturity (WAM)
means the weighted average number of
months to the final payment of each
loan backing a mortgage security,
weighted by the size of the principal
loan balances.

(v) Weighted average life (WAL) means
the average time to receipt of prin-
cipal, weighted by the size of each prin-
cipal payment. Weighted average life
for CMOs and mortgage-backed securi-
ties is calculated under some specific
prepayment assumptions.

[58 FR 63055, Nov. 30, 1993, as amended at 59
FR 37404, July 22, 1994]

§ 615.5132 Investment purposes.
Farm Credit Banks, banks for co-

operatives and agricultural credit
banks are authorized to hold eligible

investments, listed under § 615.5140, in
an amount not to exceed 30 percent of
the total outstanding loans of such
banks, for the purposes of complying
with the liquidity reserve requirement
of § 615.5134, managing surplus short-
term funds, and for managing interest
rate risk under § 615.5135.

[58 FR 63056, Nov. 30, 1993]

§ 615.5133 Investment management.
The board of directors of each Farm

Credit Bank, bank for cooperatives, or
agricultural credit bank shall adopt
written policies regarding the manage-
ment of the bank’s investments that
are consistent with the Farm Credit
Act of 1971, Farm Credit Administra-
tion regulations, and all other applica-
ble statutes and regulations. The board
of directors shall also ensure that the
bank’s investments are safely and
soundly managed in accordance with
these written policies, and that appro-
priate internal controls are in place to
preclude investment actions that un-
dermine the solvency and liquidity of
the bank. The board of directors shall
not delegate its responsibility to over-
see and review the investment prac-
tices of the bank. The board of direc-
tors of each Farm Credit Bank, bank
for cooperatives, or agricultural credit
bank shall, on an annual basis, review
these policies, as well as the objectives
and performance of the investment
portfolio. At a minimum, the written
policy should address:

(a) The purpose and objectives of the
bank’s investment portfolio;

(b) The liquidity needs of the bank
pursuant to the requirements of
§ 615.5134;

(c) Interest rate risk management
pursuant to § 615.5135;

(d) Permissible brokers, dealers, and
institutions for investing bank funds
and limitations consistent with
§ 615.5140 of this subpart, and the
amount of funds that shall be invested
or placed with any broker, dealer or in-
stitution;

(e) The size and quality of the invest-
ment portfolio;

(f) Risk diversification of the invest-
ment portfolio;

(g) Delegation of authority to man-
age bank investments to specific per-
sonnel or committees and a statement
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about the extent of their authority and
responsibilities;

(h) Controls to monitor the perform-
ance of the bank’s investments and to
prevent loss, fraud, embezzlement, and
unauthorized investments. Quarterly
reports about the performance of all in-
vestments in the portfolio shall be
made to the board of directors.

(i) Controls on investments in MBSs,
CMOs, REMICs, and ABSs that are con-
sistent with either §§ 615.5140(a)(2) or
615.5140(a)(8)(ii) of this subpart, as ap-
plicable, including parameters concern-
ing the maximum amount of exposure
to each category in the investment
portfolio, minimum pool sizes, mini-
mum number of loans in a pool, geo-
graphic diversification of loans in a
pool, maximum allowable premiums
(particularly as related to CMOs,
REMICs, and ARMs).

[58 FR 63056, Nov. 30, 1993]

§ 615.5134 Liquidity reserve require-
ment.

(a) Each Farm Credit Bank, bank for
cooperatives, and agricultural credit
bank shall use cash and the eligible in-
vestments under § 615.5140 of this sub-
part to maintain liquidity sufficient to
fund:

(1) Fifty (50) percent of the bank’s
bonds, notes, Farm Credit Investment
Bonds, and interest due within the next
90 days divided by 3;

(2) Fifty (50) percent of the bank’s
discount notes due within the next 30
days; and

(3) Fifty (50) percent of the bank’s
commercial bank borrowing due within
the next 30 days.

(b) Each Farm Credit Bank, bank for
cooperatives, and agricultural credit
bank shall separately identify all in-
vestments that are held for the purpose
of meeting its liquidity reserve re-
quirement under this section. All in-
vestments held in the liquidity reserve
shall be free of lien.

(c) The liquidity reserve requirement
shall be calculated as of the last day of
each month utilizing month end data.

[58 FR 63056, Nov. 30, 1993]

§ 615.5135 Management of interest rate
risk.

The board of directors of each Farm
Credit Bank, bank for cooperatives,
and agricultural credit bank shall de-
velop and implement an interest rate
risk management program as set forth
in subpart G of this part. The board of
directors shall adopt an interest rate
risk management section of an asset/li-
ability management policy which es-
tablishes interest rate risk exposure
limits as well as the criteria to deter-
mine compliance with these limits. At
a minimum, the interest rate risk man-
agement section shall establish poli-
cies and procedures for the bank to:

(a) Identify and analyze the causes of
risks within its existing balance sheet
structure;

(b) Measure the potential impact of
these risks on projected earnings and
market values by conducting interest
rate shock tests and simulations of
multiple economic scenarios at least
on a quarterly basis;

(c) Explore and implement actions
needed to obtain its desired risk man-
agement objectives;

(d) Document the objectives that the
bank is attempting to achieve by pur-
chasing eligible investments that are
authorized by § 615.5140 of this subpart;

(e) Evaluate and document, at least
quarterly, whether these investments
have actually met the objectives stated
under paragraph (d) of this section.

[58 FR 63056, Nov. 30, 1993, as amended at 63
FR 39225, July 22, 1998]

§ 615.5136 Emergencies impeding nor-
mal access of Farm Credit banks to
capital markets.

An emergency shall be deemed to
exist whenever a financial, economic,
agricultural or national defense crisis
could impede the normal access of
Farm Credit banks to the capital mar-
kets. Whenever the Farm Credit Ad-
ministration determines after con-
sultations with the Federal Farm Cred-
it Banks Funding Corporation that
such an emergency exists, the Farm
Credit Administration Board shall, in
its sole discretion, adopt a resolution
that:
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(a) Increases the amount of eligible
investments that Farm Credit Banks,
banks for cooperatives and agricultural
credit banks are authorized to hold
pursuant to § 615.5132 of this subpart;
and/or

(b) Modifies or waives the liquidity
reserve requirement in § 615.5134 of this
subpart.

[58 FR 63057, Nov. 30, 1993]

§ 615.5140 Eligible investments and
risk diversification.

(a) In order to comply with §§ 615.5132,
615.5134, and 615.5135 of this subpart,
each Farm Credit Bank, bank for co-
operatives, and agricultural credit
bank is authorized to hold the follow-
ing eligible investments, denominated
in United States dollars:

(1) Obligations of the United States;
full-recourse obligations, other than
mortgage-backed securities, of agen-
cies, instrumentalities or corporations
of the United States; or debt obliga-
tions of other obligors that are fully
insured or guaranteed as to both prin-
cipal and interest by the United States,
its agencies, instrumentalities, or cor-
porations;

(2) Mortgage-backed securities
(MBSs), as defined by § 615.5131(l),
Collateralized Mortgage Obligations
(CMOs), as defined by § 615.5131(e), and
Real Estate Mortgage Investment Con-
duits (REMICs), as defined by
§ 615.5131(p), that comply with the fol-
lowing requirements:

(i) The MBS, CMO, or REMIC shall
either be:

(A) Issued by the Government Na-
tional Mortgage Association or be
backed solely by mortgages that are
guaranteed as to both principal and in-
terest by the full faith and credit of the
United States; or

(B) Issued by and guaranteed as to
both principal and interest by the Fed-
eral National Mortgage Association or
the Federal Home Loan Mortgage Cor-
poration and be rated not lower than
AAA (or equivalent) by a nationally
recognized credit rating service;

(ii) Securities that are backed by ad-
justable rate mortgages, as defined by
§ 615.5131(b), shall have a repricing
mechanism of 12 months or less tied to
an index.

(iii) CMOs, REMICs, and fixed-rate
MBSs shall satisfy the following three
tests at the time of purchase and each
quarter thereafter:

(A) The expected weighted average
life (WAL) of the instrument does not
exceed 5 years;

(B) The expected WAL does not ex-
tend for more than 2 years assuming an
immediate and sustained parallel shift
in the yield curve of plus 300 basis
points, nor shorten for more than 3
years assuming an immediate and sus-
tained parallel shift in the yield curve
of minus 300 basis points; and

(C) The estimated change in price is
not more than 10 percent due to an im-
mediate and sustained parallel shift in
the yield curve of plus or minus 300
basis points.

In applying the tests of paragraphs
(a)(2)(iii) (A), (B), and (C) of this sec-
tion, each Farm Credit Bank, bank for
cooperatives, or agricultural credit
bank shall rely on verifiable informa-
tion to support all of its assumptions
(including prepayment assumptions)
concerning the collateral mortgages
that back the security. All assump-
tions that form the basis of the bank’s
analysis of the security and its under-
lying collateral shall be available for
review by the Office of Examination of
the Farm Credit Administration. Sub-
sequent changes in the bank’s assump-
tions about the MBS, CMO, or REMIC,
shall be documented in writing. The
analysis of each security shall be per-
formed prior to purchase, and each
quarter subsequent to purchase. If at
any time after purchase, a MBS, CMO,
or REMIC, no longer complies with any
requirement in paragraphs (a)(2)(iii)
(A), (B), or (C) of this section, the bank
shall divest the security in accordance
with § 615.5142 of this part.

(iv) A floating-rate CMO debt class
shall not be subject to paragraphs
(a)(2)(iii) (A) and (B) of this section if
at the time of purchase, or each subse-
quent quarter, it bears a rate of inter-
est that is below the contractual cap
on the instrument.

(v) The following instruments do not
qualify as eligible investments for the
purpose of this section:

(A) Stripped mortgage-backed securi-
ties, as defined in § 615.5131(r), including
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Interest Only (IO) and Principal Only
(PO) classes;

(B) Inverse floating rate debt classes
investments.

(vi) MBSs, CMOs, and REMICs that
are issued by the Government National
Mortgage Association, or are backed
solely by mortgages that are guaran-
teed as to both principal and interest
by the full faith and credit of the
United States shall not be subject to
restrictions on the amount that a bank
may hold in its investment portfolio;

(vii) MBSs, CMOs, and REMICs that
are issued or guaranteed as to principal
and interest by the Federal National
Mortgage Association or the Federal
Home Loan Mortgage Corporation shall
not exceed 50 percent of the bank’s
total investment portfolio.

(3) Obligations of the International
Bank for Reconstruction and Develop-
ment (The World Bank);

(4) Bankers acceptances, not to ex-
ceed 30 percent of the bank’s total in-
vestment portfolio;

(5) Negotiable certificates of deposit,
as defined in § 615.5131(m), that mature
within 1 year or less, in an amount not
to exceed 25 percent of the total invest-
ment portfolio of any Farm Credit
Bank, bank for cooperatives, or agri-
cultural credit bank. Any portion of a
domestic or Yankee certificate of de-
posit that is not insured by either the
Federal Deposit Insurance Corporation
or the National Credit Union Adminis-
tration, shall be held in a depository
institution that maintains at least a
rating of B/C, or its equivalent by a na-
tionally recognized credit rating serv-
ice. Eurodollar certificates of deposit
that are not insured by the Federal or
national government of the host coun-
try shall be held at banks maintaining
a rating of B/C or better, and the coun-
try where the account is located shall
receive an AAA rating (or equivalent)
for political and economic stability
from a nationally recognized credit
rating service;

(6) Federal funds and Term Federal
funds, as defined in § 615.5131(f) of this
subpart, that are held either in feder-
ally insured depository institutions
that maintain a rating of B/C or better,
or with other government-sponsored
enterprises. Federal funds and Term
Federal funds shall not exceed 25 per-

cent of the bank’s total investment
portfolio;

(7) Prime commercial paper, as de-
fined by § 615.5131(o) of this subpart,
shall not exceed 30 percent of the
bank’s total investment portfolio. In
the event that the prime commercial
paper is issued by a corporation located
outside the United States, the country
where the corporation is incorporated
shall maintain a rating for political
and economic stability of AAA or its
equivalent by a nationally recognized
credit rating service.

(8) Corporate debt obligations and
ABSs, not to exceed 15 percent of the
bank’s investment portfolio, pursuant
to the following requirements:

(i) Corporate debt obligations shall:
(A) Maintain at least a rating of AA,

or its equivalent, by a nationally rec-
ognized credit rating service, and when
applicable, the foreign country where
the corporate debtor is incorporated
shall maintain an AAA rating or its
equivalent for political and economic
stability;

(B) Qualify as a marketable invest-
ment pursuant to § 615.5131(j);

(C) Mature within 5 years or less
from the time of purchase;

(D) Not be convertible into equity se-
curities.

(ii) Asset-backed securities, as de-
fined by § 615.5131(c) shall:

(A) Mature within 5 years or less
from the time of purchase;

(B) Maintain at least a rating of
AAA, or its equivalent, by a nationally
recognized credit rating service.

(9) Repurchase agreements, as de-
fined in § 615.5131(q), collateralized by
eligible investments authorized by this
section that mature within 100 days or
less.

(10) Full faith and credit obligations
of any State, territory, or possession of
the United States, or political subdivi-
sion thereof, including any agency, cor-
poration, or instrumentality of any
State, territory, possession, or politi-
cal subdivision thereof, provided that
the obligations:

(i) Maintain at least a rating of A, or
the equivalent, by a nationally recog-
nized credit rating service;

(ii) Mature within 10 years from the
date of purchase; and
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(iii) Qualify as marketable invest-
ments within the meaning of
§ 615.5131(j) of this subpart.

(11) Other investments, as authorized
by the Farm Credit Administration,
that manifest the following character-
istics:

(i) A short maturity;
(ii) Qualify as a marketable invest-

ment pursuant to § 615.5131(j) of this
subpart;

(iii) Maintain a high investment rat-
ing by a nationally recognized credit
rating service.

(b) Except for eligible investments
covered by paragraphs (a) (1) and (2) of
this section, each Farm Credit Bank,
bank for cooperatives, or agricultural
credit bank shall not invest more than
twenty (20) percent of its total capital
in eligible investments issued by any
single institution, issuer, or obligor.

(c) Each Farm Credit Bank, bank for
cooperatives, and agricultural credit
bank shall perform ongoing evalua-
tions of all eligible investments held in
its portfolio. Each bank shall support
its evaluation with the most recent
credit rating of each investment by at
least one nationally recognized credit
rating service.

(d) The collateral value of eligible in-
vestments supporting System obliga-
tions shall be the lower of cost or mar-
ket value.

[47 FR 12147, Mar. 22, 1982, as amended at 58
FR 63057, Nov. 30, 1993; 59 FR 22736, May 3,
1994; 61 FR 67187, Dec. 20, 1996]

§ 615.5141 Association investment port-
folios.

Each Farm Credit Bank and agricul-
tural credit bank shall review annually
as of June 30 or December 31 the in-
vestment portfolios of every Federal
land bank association, production cred-
it association, agricultural credit asso-
ciation, and Federal land credit asso-
ciation in the district. Associations are
authorized to hold eligible investments
pursuant to §§ 615.5140 and 615.5174 as
authorized by their Farm Credit Bank
or agricultural credit bank. Each Farm
Credit Bank and agricultural credit
bank shall assist the associations in
managing their investment portfolios
to reduce interest rate risk and to in-
vest surplus short-term funds.

[58 FR 63058, Nov. 30, 1993]

§ 615.5142 Disposal of ineligible invest-
ments.

(a) Any Farm Credit Bank, bank for
cooperatives, or agricultural credit
bank that holds investments that are
not in compliance with § 615.5140 shall
dispose of such investments within 6
months of the effective date of the
final regulation unless the director of
the Office of Examination approves in
writing a comprehensive written plan
to comply with § 615.5140. The Office of
Examination shall consider whether
the proposed plan will enable the bank
to dispose of impermissible invest-
ments within a reasonable period of
time, without a substantial loss to the
earnings or capital of the bank.

(b) Each Farm Credit Bank, bank for
cooperatives, or agricultural credit
bank shall dispose of investments that
complied with § 615.5140 at the time of
purchase, but subsequently became in-
eligible, within 6 months after the date
that such investments became ineli-
gible unless the director of the Office
of Examination approves in writing a
comprehensive written plan to comply
with § 615.5140. The Office of Examina-
tion shall consider whether the pro-
posed plan will enable the bank to dis-
pose of impermissible investments
within a reasonable period of time,
without a substantial loss to the earn-
ings or capital of the bank. Prior to the
time that the investment is actually
divested, the managers of the bank’s
investment portfolio shall report to the
board of directors, at least quarterly,
the status of the investment, including
the conditions causing ineligibility,
and divesture plans.

[58 FR 63058, Nov. 30, 1993]

§ 615.5143 Banks for cooperatives and
agricultural credit banks.

As may be authorized by the banks
for cooperatives’ or agricultural credit
banks boards of directors ownership in-
vestment may be made in foreign busi-
ness entities solely for the purpose of
obtaining credit information and other
services needed to facilitate trans-
actions which may be financed under
section 3.7(b) of the Farm Credit Act
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Amendments of 1980. Such an invest-
ment shall not exceed the level re-
quired to access credit and other serv-
ices of the entity and shall not be made
for earnings purposes. The business en-
tity shall be deemed to be principally
engaged in providing credit informa-
tion to and performing such servicing
functions for its members where such
activities constitute a materially im-
portant line of business to its mem-
bers. Also, investments must be made
by a bank for cooperatives or agricul-
tural credit bank for its own account
and not on behalf of its members. The
bank for cooperatives or agricultural
credit bank shall use only those serv-
ices provided by the business entity as
necessary to facilitate transactions au-
thorized by section 3.7(b) of the Farm
Credit Act Amendments of 1980.

[46 FR 55088, Nov. 6, 1981, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989; 61 FR 67187, Dec. 20, 1996]

Subpart F—Property and Other
Investments

§ 615.5170 Real and personal property.
Real estate and personal property

may be acquired, held, or disposed of
by any Farm Credit institution for the
necessary and normal operations of its
business. The purchase, lease, or con-
struction of office quarters shall be
limited to facilities reasonably nec-
essary to meet the foreseeable require-
ments of the institution. Property
shall not be acquired if it involves, or
appears to involve, a bank or associa-
tion in the real estate or other unre-
lated business.

[50 FR 48554, Nov. 26, 1985. Redesignated at 58
FR 63056, Nov. 30, 1993, and amended at 60 FR
20011, Apr. 24, 1995]

§ 615.5171 Additional investments of
Farm Credit Banks.

Farm Credit Banks may purchase
nonvoting stock and participation cer-
tificates of and pay in surplus to asso-
ciations in their respective districts
when authorized by the bank board of
directors on a case basis and approved
by the Farm Credit Administration.

[56 FR 2675, Jan. 24, 1991; 56 FR 12298, Mar. 22,
1991. Redesignated at 58 FR 63056, Nov. 30,
1993]

§ 615.5172 Production credit associa-
tion and agricultural credit associa-
tion investment in farmers’ notes
given to cooperatives and dealers.

(a) In accordance with policies pre-
scribed by the board of directors of the
Farm Credit Bank or agricultural cred-
it bank and each production credit as-
sociation and agricultural credit asso-
ciation (hereinafter association(s)),
such association(s) may invest in
notes, conditional sales contracts, and
other similar obligations given to co-
operatives and private dealers by farm-
ers and ranchers eligible to borrow
from such associations.

(b) Such notes and other obligations
evidencing purchases of farm machin-
ery, supplies, equipment, home appli-
ances, and other items of a capital na-
ture handled by cooperatives and pri-
vate dealers will be eligible for pur-
chase as investments.

(c) The total amount which an asso-
ciation may invest in such obligations
at any one time shall not exceed 15 per-
cent of the balance of its loans out-
standing at the close of the associa-
tion’s preceding fiscal year. In addi-
tion, the total amount which an asso-
ciation may invest in such obligations
that are originated by any one coopera-
tive or private dealer, at any one time,
shall not exceed 50 percent of associa-
tion capital and surplus.

(d) All notes in which an association
invests shall be endorsed with full re-
course against the cooperative or deal-
er. The association shall contact each
notemaker who meets the association’s
credit standards to encourage him to
become a borrower.

[54 FR 1158, Jan. 12, 1989, as amended at 55
FR 24888, June 19, 1990; 55 FR 38313, Sept. 18,
1990. Redesignated at 58 FR 63056, Nov. 30,
1993]

§ 615.5173 Stock of the Federal Agri-
cultural Mortgage Corporation.

Banks and associations of the Farm
Credit System are authorized to pur-
chase and hold Class B common stock
of the Federal Agricultural Mortgage
Corporation pursuant to section 8.4 of
the Farm Credit Act.

[58 FR 63058, Nov. 30, 1993]
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§ 615.5174 Mortgage-related securities
issued or guaranteed by the Federal
Agricultural Mortgage Corporation.

(a) Pursuant to sections 1.5(15),
3.1(13)(A), and 7.2(a) of the Farm Credit
Act, Farm Credit Banks, banks for co-
operatives, and agricultural credit
banks are authorized to purchase and
hold mortgage-backed securities
(MBSs), as defined by § 615.5131(l),
collateralized mortgage obligations
(CMOs), as defined by § 615.5131(e), and
Real Estate Mortgage Investment Con-
duits (REMICs), as defined by
§ 615.5131(p), that are guaranteed as to
both principal and interest by the Fed-
eral Agricultural Mortgage Corpora-
tion, in an amount that does not ex-
ceed 20 percent of the total outstanding
loans of such banks.

(b) Eligible securities under para-
graph (a) of this section shall be
backed by either:

(1) Adjustable rate mortgages, as de-
fined by § 615.5131(b), that have a repric-
ing mechanism of 12 months or less
that are tied to an index; or

(2) Fixed-rate mortgages.
(c) Stripped mortgage-backed securi-

ties, as defined in § 615.5131(r) of this
part, including Interest Only (IO) and
Principal Only (PO) classes, and residu-
als, as defined by § 615.5131(s) are not el-
igible investments for the purposes of
this section;

(d) The board of directors of each
Farm Credit Bank, bank for coopera-
tives, and agricultural credit bank
shall adopt written policies and proce-
dures that bank managers shall follow
in purchasing, holding and managing
eligible mortgage-related securities
that are fully guaranteed as to both
principal and interest by the Federal
Agricultural Mortgage Corporation.
Quarterly reports about the perform-
ance of all investments in securities
that are guaranteed as to both prin-
cipal and interest by the Federal Agri-
cultural Mortgage Corporation shall be
made to the board of directors. The
board of directors of each Farm Credit
Bank, bank for cooperatives, or agri-
cultural credit bank shall, on an an-
nual basis, review these policies and
procedures, as well as the performance
of eligible Federal Agricultural Mort-
gage Corporation securities that such
bank holds as an investment pursuant

to this section. At a minimum, the
written policy should address:

(1) The purpose and objectives of the
bank’s investment in securities of the
Federal Agricultural Mortgage Cor-
poration;

(2) Parameters concerning the size,
characteristics, and quality of guaran-
teed Federal Agricultural Mortgage
Corporation securities that the Farm
Credit bank shall purchase and hold.
At a minimum, this policy should ad-
dress:

(i) The mix of guaranteed Federal
Agricultural Mortgage Corporation se-
curities that are collateralized by
qualified agricultural mortgages, rural
housing loans, and loans guaranteed by
the Farmers’ Home Administration
pursuant to 7 U.S.C. 1921 et seq.

(ii) Product and geographic diver-
sification in the loans that underlie the
securities;

(iii) Minimum pool sizes, minimum
number of loans in each pool, and max-
imum allowable premiums for CMOs,
REMICs, and ARMs; and

(iv) The mix of guaranteed Federal
Agricultural Mortgage Corporation se-
curities that are collateralized by ei-
ther fixed-rate loans or adjustable rate
loans that reprice at least annually,
based on changes in a published index.

(3) Delegation of authority to man-
age bank investments in guaranteed se-
curities of the Federal Agricultural
Mortgage Corporation to specific per-
sonnel or committees and a statement
about the extent of their authority and
responsibility.

(4) Permissible brokers, dealers, and
other intermediaries for conducting
purchase and sale transactions involv-
ing securities that are guaranteed as to
principal and interest by the Federal
Agricultural Mortgage Corporation;

(5) Controls to monitor the perform-
ance of the bank’s investments in guar-
anteed Federal Agricultural Mortgage
Corporation securities for the purposes
of preventing loss, fraud, embezzle-
ment, and unauthorized investments;

(6) Management of interest rate risk
in these securities pursuant to para-
graph (e) of this section;

(7) Procedures to prevent losses to
the capital and earnings of the bank;

(8) Procedures for the orderly sales of
these securities prior to maturity.
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(e) Each Farm Credit Bank, bank for
cooperatives, and agricultural credit
bank shall manage interest rate risk
inherent in guaranteed mortgage-relat-
ed securities of the Federal Agricul-
tural Mortgage Corporation pursuant
to the written policy that its board of
directors adopts under paragraph (c)(5)
of this section, subject to the following
requirements:

(1) The policy of the board of direc-
tors shall establish, pursuant to the
following formula, the maximum level
of interest rate risk exposure that the
bank shall incur from CMOs and
REMICs that are backed by fixed-rate
mortgages:

(i) The expected weighted average
life (WAL) of the instrument;

(ii) The maximum number of years
that the expected WAL of these instru-
ments will extend assuming an imme-
diate and sustained parallel shift in the
yield curve of plus 300 basis points, or
shorten assuming an immediate and
sustained parallel shift in the yield
curve of minus 300 basis points; and

(iii) The maximum change in the
price of these securities due to an im-
mediate and sustained parallel shift in
the yield curve of plus or minus 300
basis points.

(2) For CMOs and REMICs that are
guaranteed as to principal and interest
by the Federal Agricultural Mortgage
Corporation, and are collateralized by
fixed-rate agricultural loans, the board
of directors of each Farm Credit bank
shall implement a policy, pursuant to
the requirements of paragraph (e)(1) of
this section, where at the time of pur-
chase or any quarter thereafter, the in-
terest rate risk of the security never
exceeds the interest rate risk in the
underlying mortgages.

(3) For CMOs and REMICs that are
guaranteed as to principal and interest
by the Federal Agricultural Mortgage
Corporation, and are exclusively
collateralized by fixed-rate rural hous-
ing loans, the board of directors of each
Farm Credit bank shall not, under any
circumstances, implement a policy
pursuant to paragraph (d)(1) of this sec-
tion where, at the time of purchase or
each quarter thereafter:

(i) The expected WAL of security ex-
ceeds 10 years;

(ii) The expected WAL of the security
extends by more than 4 years, assum-
ing an immediate and sustained par-
allel shift in the yield curve of plus 300
basis points, or shortens by more than
6 years assuming an immediate and
sustained parallel shift in the yield
curve of plus 300 basis points; or

(iii) The estimated change in the
price of the security is more than 17
percent due to an immediate and sus-
tained parallel shift in the yield curve
of plus or minus 300 basis points.

(4) If at any time subsequent to pur-
chase, a mortgage-related security that
is guaranteed as to both principal and
interest by the Federal Agricultural
Mortgage Corporation no longer com-
plies with the interest rate risk policy
that the bank’s board of directors
adopted under paragraph (d)(1) of this
section:

(i) The portfolio managers shall re-
port to the board of directors about the
status of the investment, and the con-
ditions that are causing excessive in-
terest rate risk in the security. The
portfolio managers shall also rec-
ommend to the board of directors a
comprehensive plan to prevent loss to
the bank’s capital and earnings.

(ii) The board of directors of each
Farm Credit bank shall adopt and im-
plement a comprehensive policy to pre-
vent the investment from causing loss
to the bank’s capital and earnings. Any
amendment to the plan shall also be
approved by the bank’s board of direc-
tors;

(iii) Until the security is actually di-
vested, the portfolio managers shall re-
port to the board of directors, at least
quarterly, about changes in the status
of the investment, and the effect of the
policy to prevent loss to the bank’s
capital and earnings.

(iv) All documentation regarding the
formulation, adoption, implementa-
tion, and revision of the plan to pre-
vent the security from causing loss to
the bank’s capital and earnings shall
be available for review by the Office of
Examination of the Farm Credit Ad-
ministration.

[58 FR 63058, Nov. 30, 1993]
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Subpart G—Risk Assessment and
Management

SOURCE: 63 FR 39225, July 22, 1998, unless
otherwise noted.

§ 615.5180 Interest rate risk manage-
ment by banks—general.

The board of directors of each Farm
Credit Bank, bank for cooperatives,
and agricultural credit bank shall de-
velop and implement an interest rate
risk management program tailored to
the needs of the institution and con-
sistent with the requirements set forth
in § 615.5135 of this part. The program
shall establish a risk management
process that effectively identifies,
measures, monitors, and controls inter-
est rate risk.

§ 615.5181 Bank interest rate risk man-
agement program.

(a) The board of directors of each
Farm Credit Bank, bank for coopera-
tives, and agricultural credit bank is
responsible for providing effective
oversight to the interest rate risk man-
agement program and must be knowl-
edgeable of the nature and level of in-
terest rate risk taken by the institu-
tion.

(b) Senior management is responsible
for ensuring that interest rate risk is
properly managed on both a long-range
and a day-to-day basis.

§ 615.5182 Interest rate risk manage-
ment by associations and other
Farm Credit System institutions
other than banks.

Any association or other Farm Credit
System institution other than banks,
excluding the Federal Agricultural
Mortgage Corporation, with interest
rate risk that could lead to significant
declines in net income or in the market
value of capital shall comply with the
requirements of §§ 615.5180 and 615.5181.
The interest rate risk management
program required under § 615.5181 shall
be commensurate with the level of in-
terest rate risk of the institution.

Subpart H—Capital Adequacy

SOURCE: 53 FR 39247, Oct. 6, 1988, unless
otherwise noted.

§ 615.5200 General.
(a) The Board of Directors of each

Farm Credit System institution shall
determine the amount of total capital,
core surplus, total surplus, and
unallocated surplus needed to assure
the institution’s continued financial
viability and to provide for growth nec-
essary to meet the needs of its borrow-
ers. The minimum capital standards
specified in this part are not meant to
be adopted as the optimal capital level
in the institution’s capital adequacy
plan. Rather, the standards are in-
tended to serve as minimum levels of
capital that each institution must
maintain to protect against the credit
and other general risks inherent in its
operations.

(b) Each Board of Directors shall es-
tablish, adopt, and maintain a formal
written capital adequacy plan as a part
of the financial plan required by
§ 618.8440 of this chapter. The plan shall
include the capital targets that are
necessary to achieve the institution’s
capital adequacy goals as well as the
minimum permanent capital and sur-
plus standards. The plan shall address
any projected dividends, patronage dis-
tribution, equity requirements, or
other action that may decrease the in-
stitution’s capital or the components
thereof for which minimum amounts
are required by this part. The plan
shall set forth the circumstances in
which retirements or revolvements of
stock or equities may occur. If the plan
provides for retirement or revolvement
of equities included in core surplus, in
connection with a loan default or the
death of a former borrower, the plan
must require the institution to make a
prior determination that such retire-
ment or revolvement is in the best in-
terest of the institution, and also re-
quire the institution to charge off an
amount of the indebtedness on the loan
equal to the amount of the equities
that are retired or canceled. In addi-
tion to factors that must be considered
in meeting the minimum standards,
the board of directors shall also con-
sider at least the following factors in
developing the capital adequacy plan:

(1) Capability of management;
(2) Quality of operating policies, pro-

cedures, and internal controls;
(3) Quality and quantity of earnings;
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(4) Asset quality and the adequacy of
the allowance for losses to absorb po-
tential loss within the loan and lease
portfolios;

(5) Sufficiency of liquid funds;
(6) Needs of an institution’s customer

base; and
(7) Any other risk-oriented activities,

such as funding and interest rate risks,
potential obligations under joint and
several liability, contingent and off-
balance-sheet liabilities or other condi-
tions warranting additional capital.

[53 FR 39247, Oct. 6, 1988, as amended at 62 FR
4446, Jan. 30, 1997]

§ 615.5201 Definitions.
For the purpose of this subpart, the

following definitions shall apply:
(a) Allocated investment means earn-

ings allocated but not paid in cash by
a System bank to an association or
other recipient.

(b) Commitment means any arrange-
ment that legally obligates an institu-
tion to purchase loans or securities, to
participate in loans or leases, to extend
credit in the form of loans or leases, to
pay the obligation of another, to pro-
vide overdraft, revolving credit or un-
derwriting facilities, or to participate
in similar transactions.

(c) Credit conversion factor means that
number by which an off-balance-sheet
item shall be multiplied to obtain a
credit equivalent before placing the
item in a risk-weight category.

(d) Deferred-tax assets that are depend-
ent on future income or future events
means:

(1) Deferred-tax assets arising from
deductible temporary differences de-
pendent upon future income that ex-
ceed the amount of taxes previously
paid that could be recovered through
loss carrybacks if existing temporary
differences (both deductible and tax-
able and regardless of where the relat-
ed tax-deferred effects are recorded on
the institution’s balance sheet) fully
reverse;

(2) Deferred-tax assets dependent
upon future income arising from oper-
ating loss and tax carryforwards; or

(3) Deferred-tax assets arising from
temporary differences that could be re-
covered if existing temporary dif-
ferences that are dependent upon other
future events (both deductible and tax-

able and regardless of where the relat-
ed tax-deferred effects are recorded on
the institution’s balance sheet) fully
reverse.

(e) Direct lender institution means an
institution that extends credit in the
form of loans or leases to eligible bor-
rowers in its own right and carries such
loan of lease assets on its books.

(f) Government agency means an agen-
cy of the United States Government
whose obligations are explicitly guar-
anteed by the United States Govern-
ment or their successors.

(g) Government-sponsored agency
means agencies or instrumentalities
chartered by the United States Con-
gress to serve a public purpose whose
debt obligations are not explicitly
guaranteed by the United States Gov-
ernment.

(h) Institution means a Farm Credit
bank, Federal land bank association,
Federal land credit association, pro-
duction credit association, agricultural
credit association, Farm Credit Leas-
ing Corporation, bank for cooperatives,
agricultural credit bank, and their suc-
cessors.

(i) Nonagreeing association means an
association that does not have an allot-
ment agreement in effect with a Farm
Credit Bank or agricultural credit
bank pursuant to § 615.5210(e).

(j) OECD means the group of coun-
tries that are full members of the Orga-
nization for Economic Cooperation and
Development, regardless of entry date,
as well as countries that have con-
cluded special lending arrangements
with the International Monetary
Fund’s General Arrangement to Bor-
row, excluding any country that has re-
scheduled its external sovereign debt
within the previous 5 years.

(k) Performance-based standby letter of
credit means any letter of credit or
similar arrangement that represents an
irrevocable obligation to be beneficiary
on the part of the issuer to make pay-
ment on any default by the account
party in the performance of a non-
financial or commercial obligation.

(l) Permanent capital means—
(1) Current year retained earnings;
(2) Allocated and unallocated earn-

ings (which, in the case of earnings al-
located in any form by a System bank
to any association or other recipient
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and retained by the bank, shall be con-
sidered, in whole or in part, permanent
capital of the bank or of any such asso-
ciation or other recipient as provided
under an agreement between the bank
and each such association or other re-
cipient);

(3) All surplus;
(4) Stock issued by a System institu-

tion, except—
(i) Stock that may be retired by the

holder of the stock on repayment of
the holder’s loan, or otherwise at the
option or request of the holder;

(ii) Stock that is protected under sec-
tion 4.9A of the Act or is otherwise not
at risk;

(iii) Farm Credit Bank equities re-
quired to be purchased by Federal land
bank associations in connection with
stock issued to borrowers that is pro-
tected under section 4.9A of the Act;

(iv) Capital subject to revolvement,
unless:

(A) The bylaws of the institution
clearly provide that there is no express
or implied right for such capital to be
retired at the end of the revolvement
cycle or at any other time; and

(B) The institution clearly states in
the notice of allocation that such cap-
ital may only be retired at the sole dis-
cretion of the board in accordance with
statutory and regulatory requirements
and that no express or implied right to
have such capital retired at the end of
the revolvement cycle or at any other
time is thereby granted;

(5) Term preferred stock with an
original maturity of at least 5 years
and on which, if cumulative, the board
of directors has the option to defer
dividends, provided that, at the begin-
ning of each of the last 5 years of the
term of the stock, the amount that is
eligible to be counted as permanent
capital is reduced by 20 percent of the
original amount of the stock (net of re-
demptions);

(6) Payments to, or obligations to
pay, the Farm Credit System Financial
Assistance Corporation to the extent
permitted by section 6.26(c)(5)(G) of the
Act and § 615.5210(d); and

(7) Financial assistance provided by
the Farm Credit System Insurance Cor-
poration that the Farm Credit Admin-
istration determines appropriate to be
considered permanent capital.

(m) Qualifying bilateral netting con-
tract means a bilateral netting contract
that meets at least the following condi-
tions:

(1) The contract is in writing;
(2) The contract is not subject to a

walkaway clause, defined as a provi-
sion that permits a non-defaulting
counterparty to make lower payments
than it would make otherwise under
the contract, or no payment at all, to
a defaulter or to the estate of a de-
faulter, even if the defaulter or the es-
tate of the defaulter is a net creditor
under the contract;

(3) The contract creates a single obli-
gation either to pay or to receive the
net amount of the sum of positive and
negative mark-to-market values for all
derivative contracts subject to the
qualifying bilateral netting contract;

(4) The institution receives a legal
opinion that represents, to a high de-
gree of certainty, that in the event of
legal challenge the relevant court and
administrative authorities would find
the institution’s exposure to be the net
amount;

(5) The institution establishes a pro-
cedure to monitor relevant law and to
ensure that the contracts continue to
satisfy the requirements of this sec-
tion; and

(6) The institution maintains in its
files adequate documentation to sup-
port the netting of a derivatives con-
tract.

(n) Risk-adjusted asset base means the
total dollar amount of the institution’s
assets adjusted in accordance with
§ 615.5210 (d) and (e) and weighted on
the basis of risk in accordance with
§ 615.5210(f).

(o) Standby letter of credit means any
letter of credit or similar arrangement
that represents an irrevocable obliga-
tion to the beneficiary on the part of
the issuer:

(1) To repay money borrowed by or
advanced to or for the account of the
account party; or

(2) To make payment on account of
any indebtedness undertaken by the
account party, in the event the ac-
count party fails to fulfill its obliga-
tion to the beneficiary.

(p) Stock means stock and participa-
tion certificates.
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(q) Total capital means assets minus
liabilities, valued in accordance with
generally accepted accounting prin-
ciples (GAAP), except that liabilities
shall not include obligations to retire
stock protected under section 4.9A of
the Act.

[53 FR 39247, Oct. 6, 1988, as amended at 56 FR
2675, Jan. 24, 1991; 59 FR 37404, July 22, 1994;
62 FR 4446, Jan. 30, 1997; 63 FR 39225, July 22,
1998]

§ 615.5205 Minimum permanent capital
standards.

Each institution shall at all times
maintain permanent capital at a level
of at least 7 percent of its risk-adjusted
asset base.

[62 FR 4446, Jan. 30, 1997]

§ 615.5210 Computation of the perma-
nent capital ratio.

(a) The institution’s permanent cap-
ital ratio shall be determined on the
basis of the financial statements of the
institution prepared in accordance
with generally accepted accounting
principles except that the obligations
of the Farm Credit System Financial
Assistance Corporation issued to repay
banks in connection with the capital
preservation and loss-sharing agree-
ments described in section 6.9(e)(1) of
the Act shall not be considered obliga-
tions of any institution subject to this
regulation prior to their maturity.

(b) The institution’s asset base and
permanent capital shall be computed
using average daily balances for the
most recent 3 months.

(c) The institution’s permanent cap-
ital ratio shall be calculated by divid-
ing the institution’s permanent cap-
ital, adjusted in accordance with para-
graph (e) of this section (the numera-
tor), by the risk-adjusted asset base
(the denominator), to derive a ratio ex-
pressed as a percentage.

(d) Until September 27, 2002, pay-
ments of assessments to the Farm
Credit System Financial Assistance
Corporation, and any part of the obli-
gation to pay future assessments to the
Farm Credit System Financial Assist-
ance Corporation that is recognized as
an expense on the books of a bank or
association, shall be included in the
capital of such bank or association for
the purpose of determining its compli-

ance with regulatory capital require-
ments, to the extent allowed by section
6.26(c)(5)(G) of the Act. If the bank di-
rectly or indirectly passes on all or
part of the payments to its affiliated
associations pursuant to section
6.26(c)(5)(D) of the Act, such amounts
shall be included in the capital of the
associations and shall not be included
in the capital of the bank. After Sep-
tember 27, 2002, no payments of assess-
ments or obligations to pay future as-
sessments may be included in the cap-
ital of the bank or association.

(e) For the purpose of computing the
institution’s permanent capital ratio,
the following adjustments shall be
made prior to assigning assets to risk-
weight categories and computing the
ratio:

(1) Where two Farm Credit System
institutions have stock investments in
each other, such reciprocal holdings
shall be eliminated to the extent of the
offset. If the investments are equal in
amount, each institution shall deduct
from its assets and its total capital an
amount equal to the investment. If the
investments are not equal in amount,
each institution shall deduct from its
total capital and its assets an amount
equal to the smaller investment. The
elimination of reciprocal holdings re-
quired by this paragraph shall be made
prior to making the other adjustments
required by this section.

(2) Where a Farm Credit Bank or an
agricultural credit bank is owned by
one or more Farm Credit System insti-
tutions, the double counting of capital
shall be eliminated in the following
manner:

(i) All equities of a Farm Credit Bank
or agricultural credit bank that have
been purchased by other Farm Credit
institutions shall be considered to be
permanent capital of the Farm Credit
Bank or agricultural credit bank.

(ii) Each Farm Credit Bank or agri-
cultural credit bank and each of its af-
filiated associations may enter into an
agreement that specifies, for the pur-
pose of computing permanent capital
only, a dollar amount and/or percent-
age allotment of the association’s allo-
cated investment between the bank
and the association. The following con-
ditions shall apply:
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(A) The agreement shall be for a term
of 1 year or longer.

(B) The agreement shall be entered
into on or before its effective date.

(C) The agreement may be amended
according to its terms, but no more fre-
quently than annually except in the
event that a party to the agreement is
merged or reorganized, or in the event
of a reallotment pursuant to paragraph
(e)(2)(ii)(G) of this section. The agree-
ment shall include a provision address-
ing how the agreement will be amended
if a reallotment is required by para-
graph (e)(2)(ii)(G) of this section.

(D) On or before the effective date of
the agreement, a certified copy of the
agreement, and any amendments there-
to, shall be sent to the field office of
the Farm Credit Administration re-
sponsible for examining the institu-
tion. A copy shall also be sent within
30 calendar days of adoption to the
bank’s other affiliated associations.

(E) Unless the parties otherwise
agree, if the bank and the association
have not entered into a new agreement
on or before the expiration of an exist-
ing agreement, the existing agreement
shall automatically be extended for an-
other 12 months, unless either party
notifies the Farm Credit Administra-
tion in writing of its objection to the
extension prior to the expiration of the
existing agreement.

(F) In the absence of an agreement
between a Farm Credit Bank or an ag-
ricultural credit bank and one or more
associations, or in the event that an
agreement expires and at least one
party has timely objected to the con-
tinuation of the terms of its agree-
ment, the following formula shall be
applied with respect to the allocated
investments held by those associations
with which there is no agreement (non-
agreeing associations), and shall not be
applied to the allocated investments
held by those associations with which
the bank has an agreement (agreeing
associations):

(1) The allotment formula shall be
calculated annually.

(2) The permanent capital ratio of
the Farm Credit Bank or agricultural
credit bank shall be computed as of the
date that the existing agreement ter-
minates, using a 3-month average daily
balance, excluding the allocated in-

vestment from nonagreeing associa-
tions but including any allocated in-
vestments of agreeing associations
that are allotted to the bank under ap-
plicable allocation agreements. The
permanent capital ratio of each non-
agreeing association shall be computed
as of the same date using a 3-month av-
erage daily balance, and shall be com-
puted excluding its allocated invest-
ment in the bank.

(3) If the permanent capital ratio for
the Farm Credit Bank or agricultural
credit bank calculated in accordance
with paragraph (e)(2)(ii)(F)(2) of this
section is 7 percent or above, the allo-
cated investment of each nonagreeing
association whose permanent capital
ratio calculated in accordance with
paragraph (e)(2)(ii)(F)(2) of this section
is 7 percent or above shall be allotted
50 percent to the bank and 50 percent
to the association.

(4) If the permanent capital ratio of
the Farm Credit Bank or agricultural
credit bank calculated in accordance
with paragraph (e)(2)(ii)(F)(2) of this
section is 7 percent or above, the allo-
cated investment of each nonagreeing
association whose capital ratio is
below 7 percent shall be allotted to the
association until the association’s cap-
ital ratio reaches 7 percent or until all
of the investment is allotted to the as-
sociation, whichever occurs first. Any
remaining unallotted allocated invest-
ment shall be allotted 50 percent to the
bank and 50 percent to the association.

(5) If the permanent capital ratio of
the Farm Credit Bank or agricultural
credit bank calculated in accordance
with paragraph (e)(2)(ii)(F)(2) of this
section is less than 7 percent, the
amount of additional capital needed by
the bank to reach a permanent capital
ratio of 7 percent shall be determined,
and an amount of the allocated invest-
ment of each nonagreeing association
shall be allotted to the Farm Credit
Bank or agricultural credit bank as fol-
lows:

(i) If the total of the allocated invest-
ments of all nonagreeing associations
is greater than the additional capital
needed by the bank, the allocated in-
vestment of each nonagreeing associa-
tion shall be multiplied by a fraction
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whose numerator is the amount of cap-
ital needed by the bank and whose de-
nominator is the total amount of allo-
cated investments of the nonagreeing
associations, and such amount shall be
allotted to the bank. Next, if the per-
manent capital ratio of any nonagree-
ing association is less than 7 percent, a
sufficient amount of unallotted allo-
cated investment shall then be allotted
to each nonagreeing association, as
necessary, to increase its permanent
capital ratio to 7 percent, or until all
such remaining investment is allotted
to the association, whichever occurs
first. Any unallotted allocated invest-
ment still remaining shall be allotted
50 percent to the bank and 50 percent
to the nonagreeing association.

(ii) If the additional capital needed
by the bank is greater than the total of
the allocated investments of the non-
agreeing associations, all of the re-
maining allocated investments of the
nonagreeing associations shall be allot-
ted to the bank.

(G) If a payment or part of a payment
to the Farm Credit System Financial
Assistance Corporation pursuant to
section 6.9(e)(3)(D)(ii) of the Act would
cause a bank to fall below its minimum
permanent capital requirement, the
bank and one or more associations
shall amend their allocation agree-
ments to increase the allotment of the
allocated investment to the bank suffi-
ciently to enable the bank to make the
payment to the Farm Credit System
Financial Assistance Corporation, pro-
vided that the associations would con-
tinue to meet their minimum perma-
nent capital requirement. In the case
of a nonagreeing association, the Farm
Credit Administration may require a
revision of the allotment sufficient to
enable the bank to make the payment
to the Farm Credit System Financial
Assistance Corporation, provided that
the association would continue to meet
its minimum permanent capital re-
quirement. The Farm Credit Adminis-
tration Board may, at the request of
one or more of the institutions af-
fected, waive the requirements of this
paragraph (e)(2)(ii)(G) if the Board
deems it is in the overall best interest
of the institutions affected.

(3) A Farm Credit Bank or agricul-
tural credit bank and a recipient, other
than an association, of allocated earn-
ings from such bank may enter into an
agreement specifying a dollar amount
and/or percentage allotment of the re-
cipient’s allocated earnings in the bank
between the bank and the recipient.
Such agreement shall comply with the
provisions of paragraph (e)(2) of this
section, except that, in the absence of
an agreement, the allocated invest-
ment shall be allotted 100 percent to
the allocating bank and 0 percent to
the recipient. All equities of the bank
that are purchased by a recipient shall
be considered as permanent capital of
the issuing bank.

(4) A bank for cooperatives and a re-
cipient of allocated earnings from such
bank may enter into an agreement
specifying a dollar amount and/or per-
centage allotment of the recipient’s al-
located earnings in the bank between
the bank and the recipient. Such agree-
ment shall comply with the provisions
of paragraph (e)(2) of this section, ex-
cept that, in the absence of an agree-
ment, the allocated investment shall
be allotted 100 percent to the allocat-
ing bank and 0 percent to the recipient.
All equities of a bank that are pur-
chased by a recipient shall be consid-
ered as permanent capital of the
issuing bank.

(5) Where a bank or association in-
vests in an association to capitalize a
loan participation interest, the invest-
ing institution shall deduct from its
total capital an amount equal to its in-
vestment in the participating institu-
tion.

(6) The double-counting of capital by
a service corporation chartered under
section 4.25 of the Act and its stock-
holder institutions shall be eliminated
by deducting an amount equal to the
institution’s investment in the service
corporation from its total capital.

(7) Each institution shall deduct from
its total capital an amount equal to all
goodwill, whenever required.

(8) To the extent an institution has
deducted its investment in another
Farm Credit institution from its total
capital, the investment may be elimi-
nated from its asset base.
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(9) Where a Farm Credit Bank and an
association have an enforceable writ-
ten agreement to share losses on spe-
cifically identified assets on a pre-
determined quantifiable basis, such as-
sets shall be counted in each institu-
tion’s risk-adjusted asset base in the
same proportion as the institutions
have agreed to share the loss.

(10) The permanent capital of an in-
stitution shall exclude the net effect of
all transactions covered by the defini-
tion of ‘‘accumulated other comprehen-
sive income’’ contained in the State-
ment of Financial Accounting Stand-
ards No. 130, as promulgated by the Fi-
nancial Accounting Standards Board.

(11) For purposes of calculating cap-
ital ratios under this part, deferred-tax
assets are subject to the conditions,
limitations, and restrictions described
in this paragraph.

(i) Each institution shall deduct an
amount of deferred-tax assets, net of
any valuation allowance, from its as-
sets and its total capital that is equal
to the greater of:

(A) The amount of deferred-tax assets
that are dependent on future income or
future events in excess of the amount
that is reasonably expected to be real-
ized within 1 year of the most recent
calendar quarter-end date, based on fi-
nancial projections for that year, or

(B) The amount of deferred-tax assets
that are dependent on future income or
future events in excess of ten (10) per-
cent of the amount of core surplus that
exists before the deduction of any de-
ferred-tax assets.

(ii) For purposes of this calculation:
(A) The amount of deferred-tax assets

that can be realized from taxes paid in
prior carryback years and from the re-
versal of existing taxable temporary
differences shall not be deducted from
assets and from equity capital.

(B) All existing temporary dif-
ferences should be assumed to fully re-
verse at the calculation date.

(C) Projected future taxable income
should not include net operating loss
carryforwards to be used within 1 year
or the amount of existing temporary
differences expected to reverse within
that year.

(D) Financial projections shall in-
clude the estimated effect of tax-plan-
ning strategies that are expected to be

implemented to minimize tax liabil-
ities and realize tax benefits. Financial
projections for the current fiscal year
(adjusted for any significant changes
that have occurred or are expected to
occur) may be used when applying the
capital limit at an interim date within
the fiscal year.

(E) The deferred tax effects of any
unrealized holding gains and losses on
available-for-sale debt securities may
be excluded from the determination of
the amount of deferred-tax assets that
are dependent upon future taxable in-
come and the calculation of the maxi-
mum allowable amount of such assets.
If these deferred-tax effects are ex-
cluded, this treatment must be fol-
lowed consistently over time.

(f) The risk-adjusted asset base (de-
nominator) shall be determined in the
following manner:

(1) Each asset on the institution’s
balance sheet and each off-balance-
sheet item, adjusted by the appropriate
credit conversion factor in paragraph
(f)(3) of this section, shall be assigned
to one of five risk categories in accord-
ance with this section. The aggregate
dollar value of the assets in each cat-
egory shall be multiplied by the per-
centage weight assigned to that cat-
egory. The sum of the weighted dollar
values from each of the five risk cat-
egories shall comprise the denominator
for computation of the permanent cap-
ital ratio.

(2) Balance sheet assets shall be as-
signed to the percentage risk cat-
egories as follows:

(i) Category 1: 0 Percent.
(A) Cash on hand and demand bal-

ances held in domestic or foreign
banks.

(B) Claims on Federal Reserve Banks.
(C) Goodwill.
(D) Direct claims on and portions of

claims unconditionally guaranteed by
the United States Treasury, United
States Government agencies, or central
governments in other OECD countries.
A United States Government agency is
defined as an instrumentality of the
United States Government whose obli-
gations are fully and explicitly guaran-
teed as to the timely repayment of
principal and interest by the full faith
and credit of the United States Govern-
ment.
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(ii) Category 2: 20 Percent.
(A) Portions of loans and other assets

collateralized by United States Govern-
ment-sponsored agency securities. A
United States Government-sponsored
agency is defined as an agency origi-
nally chartered or established to serve
public purposes specified by the United
States Congress but whose obligations
are not explicitly guaranteed by the
full faith and credit of the United
States Government.

(B) Portions of loans and other assets
conditionally guaranteed by the United
States Government or its agencies.

(C) Portions of loans and other assets
collateralized by securities issued or
guaranteed (fully or partially) by the
United States Government or its agen-
cies (but only to the extent guaran-
teed).

(D) Claims on domestic banks (exclu-
sive of demand balances).

(E) Claims on, or guarantees by,
OECD banks.

(F) Claims on non-OECD banks with
a remaining maturity of 1 year or less.

(G) Investments in State and local
government obligations backed by the
‘‘full faith and credit of State or local
government.’’ Other claims (including
loans) and portions of claims guaran-
teed by the full faith and credit of a
State government (but only to the ex-
tent guaranteed).

(H) Claims on official multinational
lending institutions or regional devel-
opment institutions in which the
United States Government is a share-
holder or contributor.

(I) Loans and other obligations of and
investments in Farm Credit institu-
tions.

(J) Local currency claims on foreign
central governments to the extent that
the Farm Credit institution has local
liabilities in that country.

(K) Cash items in the process of col-
lection.

(iii) Category 3: 50 Percent.
(A) All other investment securities

with maturities under 1 year.
(B) Rural housing loans secured by

first lien mortgages or deeds of trust.
(iv) Category 4: 100 Percent.
(A) All other claims on private obli-

gors.

(B) Claims on non-OECD banks with
a remaining maturity greater than 1
year.

(C) All other assets not specified
above, including but not limited to,
leases, fixed assets, and receivables.

(D) All non-local currency claims on
foreign central governments, as well as
local currency claims on foreign cen-
tral governments that are not included
in Category 2(J).

(3) Off-Balance-Sheet Items.
(i) The dollar amount of off-balance-

sheet items that shall be assigned to a
risk-weight category for inclusion in
the denominator shall be determined
by multiplying the face amount of the
item by the appropriate credit conver-
sion factor set forth in paragraph
(f)(3)(ii) of this section. The resulting
amount shall be then assigned to the
appropriate risk-weight category de-
scribed in paragraph (f)(2) of this sec-
tion on the basis of the type of obligor.

(ii) Credit conversion factors shall be
applied to off-balance-sheet items as
follows:

(A) 0 Percent.
(1) Unused commitments with an

original maturity of 14 months or less;
or

(2) Unused commitments with an
original maturity of greater than 14
months if:

(B) 20 Percent
(1) Short-term, self-liquidating,

trade-related contingencies, including
but not limited to, commercial letters
of credit.

(C) 50 Percent
(1) Transaction-related contingencies

(e.g. bid bonds, performance bonds,
warranties, and performance-based
standby letters of credit related to a
particular transaction).

(2) Unused loan commitments with
an original maturity exceeding 14
months, including underwriting com-
mitments and commercial credit lines.

(3) Revolving underwriting facilities
(RUFs), note issuance facilities (NIFs)
and other similar arrangements pursu-
ant to which the institution’s customer
can issue short-term debt obligations
in its own name, but for which the in-
stitution has a legally binding commit-
ment to either:
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(i) Purchase the obligations the cus-
tomer is unable to sell by a stated
date; or

(ii) Advance funds to its customer if
the obligations cannot be sold.

(D) 100 Percent
(1) Direct credit substitutes including

financial-guarantee-type standby let-
ters of credit that support financial
claims on the account party. The face
amount of a direct credit substitute
shall be netted against any participa-
tions sold in that item. The amount
not so sold shall be assigned to a risk-
weight category using the criteria of
§ 615.5210(f)(2).

(2) Acquisitions of risk participations
in bankers acceptances and participa-
tions in direct credit substitutes.

(3) Sale and repurchase agreements
and asset sales with recourse, if not al-
ready included on the balance sheet.

(4) Forward agreements (i.e., contrac-
tual obligations) to purchase assets, in-
cluding financing facilities with cer-
tain drawdown.

(iii) Credit equivalents of interest rate
contracts and foreign contracts. (A) Cred-
it equivalents of interest rate con-
tracts and foreign exchange contracts
(except single currency floating/float-
ing interest rate swaps) shall be deter-
mined by adding the replacement cost
(mark-to-market value, if positive) to
the potential future credit exposure,
determined by multiplying the no-
tional principal amount by the follow-
ing credit conversion factors as appro-
priate.

CONVERSION FACTOR MATRIX
[In Percent]

Remaining maturity Interest rate Exchange
rate Commodity

1 year or less ................................................................................................................ 0.0 1.0 10.0
Over 1 to 5 years .......................................................................................................... 0.5 5.0 12.0
Over 5 years .................................................................................................................. 1.5 7.5 15.0

(B) For any derivative contract that
does not fall within one of the cat-
egories in the above table, the poten-
tial future credit exposure shall be cal-
culated using the commodity conver-
sion factors. The net current exposure
for multiple derivative contracts with
a single counterparty and subject to a
qualifying bilateral netting contract
shall be the net sum of all positive and
negative mark-to-market values for
each derivative contract. The positive
sum of the net current exposure shall
be added to the adjusted potential fu-
ture credit exposure for the same mul-
tiple contracts with a single
counterparty. The adjusted potential
future credit exposure shall be com-
puted as

Anet = (0.4 × Agross) + 0.6 (NGR × Agross)
where:

(1) Anet is the adjusted potential fu-
ture credit exposure;

(2) Agross is the sum of potential fu-
ture credit exposures determined by
multiplying the notional principal
amount by the appropriate credit con-
version factor; and

(3) NGR is the ratio of the net cur-
rent credit exposure divided by the
gross current credit exposure deter-
mined as the sum of only the positive
mark-to-markets for each derivative
contract with the single counterparty.

(iv) Credit equivalents of single cur-
rency floating/floating interest rate
swaps shall be determined by their re-
placement cost (mark-to-market).

[53 FR 39247, Oct. 6, 1988, as amended at 54 FR
31323, July 28, 1989; 59 FR 37404, July 22, 1994;
62 FR 4446, Jan. 30, 1997; 63 FR 39226, July 22,
1998]

§ 615.5215 Distribution of earnings.

The boards of directors of System in-
stitutions may not reduce the perma-
nent capital of the institution through
the payment of patronage refunds or
dividends, or the retirement of stock or
allocated equities except retirements
pursuant to §§ 615.5280 and 615.5290 if,
after or due to the action, the perma-
nent capital of the institution would
fail to meet the minimum permanent
capital adequacy standard established
under § 615.5205 for that period. This
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limitation shall not apply to the pay-
ment of noncash patronage refunds by
any institution exempt from Federal
income tax if the entire refund paid
qualifies as permanent capital at the
issuing institution. Any System insti-
tution subject to Federal income tax
may pay patronage refunds partially in
cash if the cash portion of the refund is
the minimum amount required to qual-
ify the refund as a deductible patron-
age distribution for Federal income tax
purposes and the remaining portion of
the refund paid qualifies as permanent
capital.

[53 FR 39247, Oct. 6, 1988, as amended at 53 FR
40046, Oct. 13, 1988]

§ 615.5216 [Reserved]

Subpart I—Issuance of Equities

SOURCE: 53 FR 40046, Oct. 13, 1988, unless
otherwise noted.

§ 615.5220 Capitalization bylaws.
(a) The board of directors of each

System bank and association shall,
pursuant to section 4.3A of the Farm
Credit Act of 1971 (Act), adopt capital-
ization bylaws, subject to the approval
of its voting shareholders that set
forth:

(1) Classes of equities and the manner
in which they shall be issued, trans-
ferred, converted and retired;

(2) For each class of equities, a de-
scription of the class(es) of persons to
whom such stock may be issued, voting
rights, dividend rights and preferences,
and priority upon liquidation, includ-
ing rights, if any, to share in the dis-
tribution of the residual estate;

(3) The number of shares and par
value of equities authorized to be
issued for each class of equities, except
that equities that are required to be
purchased as a condition of obtaining a
loan and nonvoting stock into which
voting stock is converted after repay-
ment of the loan may be authorized to
be issued in unlimited amounts;

(4) For Farm Credit Banks, agricul-
tural credit banks (with respect to
loans other than to cooperatives), and
associations, the percentage or dollar
amount of equity investment (which
may be expressed as a range within
which the board of directors may from

time to time determine the require-
ment) that will be required to be pur-
chased as a condition for obtaining a
loan, which shall be not less than, 2
percent of the loan amount or $1,000,
whichever is less;

(5) For banks for cooperatives and ag-
ricultural credit banks (with respect to
loans to cooperatives), the percentage
or dollar amount of equity or guaranty
fund investment (which may be ex-
pressed as a range within which the
board may from time to time deter-
mine the requirement) that serves as a
target level of investment in the bank
for patronage-sourced business, which
shall not be less than, 2 percent of the
loan amount or $1,000, whichever is
less;

(6) The manner in which equities will
be retired, including a provision stat-
ing that equities other than those pro-
tected under section 4.9A of the Act are
retirable at the sole discretion of the
board, provided minimum permanent
capital adequacy standards established
in subpart H of this part are met;

(7) The manner in which earnings
will be allocated and distributed, in-
cluding the basis on which patronage
refunds will paid, which shall be in ac-
cord with cooperative principles; and

(8) For Farm Credit banks, the man-
ner in which the capitalization require-
ments of the Farm Credit Bank shall
be allocated and equalized from time to
time among its owners.

(b) The board of directors of each
service corporation (including the
Farm Credit Leasing Services Corpora-
tion) shall adopt capitalization bylaws,
subject to the approval of its voting
shareholders, that set forth the re-
quirements of paragraphs (a)(1), (a)(2),
and (a)(3) of this section to the extent
applicable. Such bylaws shall also set
forth the manner in which equities will
be retired and the manner in which
earnings will be distributed.

[53 FR 40046, Oct. 13, 1988, as amended at 62
FR 4446, Jan. 30, 1997; 63 FR 39227, July 22,
1998]

§ 615.5230 Implementation of coopera-
tive principles.

(a) Voting shareholders of Farm
Credit banks and associations shall be
accorded full voting rights in accord-
ance with cooperative principles.
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(1) Voting shareholders of associa-
tions and banks for cooperatives shall:

(i) Have only one vote, regardless of
the number of shares owned or the
number of loans outstanding, except as
otherwise required by statute or regu-
lation and except as modified by para-
graph (b) of this section;

(ii) Unless regional election of direc-
tors is provided for in the bylaws pur-
suant to § 615.5230(a)(3), be accorded the
right to vote in the election of each di-
rector (except for a director that is
elected by the other directors);

(iii) Unless regional election of direc-
tors is provided for in the bylaws, or
unless otherwise provided in the by-
laws, be allowed to cumulate such
votes and distribute them among the
candidates in the shareholder’s discre-
tion.

(2) Each voting shareholder of a
Farm Credit Bank shall:

(i) Have one vote that is assigned a
weight proportional to the number of
the association’s voting shareholders
in a manner that does not discriminate
against agricultural credit associations
that have resulted from the merger or
consolidation of Federal land bank as-
sociations and production credit asso-
ciations; and

(ii) Have the right to vote in the elec-
tion of each director and be allowed to
cumulate such votes and distribute
them among the candidates in the
shareholder’s discretion, except that
cumulative voting for directors may be
eliminated if 75 percent of the associa-
tions that are shareholders of the Farm
Credit Bank vote in favor of elimi-
nation. In a vote to eliminate cumu-
lative voting, each association shall be
accorded one vote.

(3) Regional election of directors is
permitted under the following condi-
tions:

(i) A bylaw establishing regional
elections is approved by a majority of
voting shareholders, voting in person
or by proxy, prior to implementation;

(ii) The bylaw provides that all vot-
ing shareholders of the institution,
whether or not they reside in the direc-
tor’s region, have the right to vote in
any shareholder vote to remove each
director;

(iii) There are an approximately
equal number of voting shareholders in

each of the institution’s voting re-
gions. The regions shall be deemed to
have an approximately equal number of
voting shareholders if no region con-
tains more than 25 percent more voting
shareholders than in any other region.
At least once every 3 years, the institu-
tion shall count the number of voting
shareholders in each region and, if the
regions do not have an approximately
equal number of shareholders, shall ad-
just the regional boundaries to achieve
such result; and

(iv) An institution may provide for
more than one director to represent a
region. In such case, for purposes of de-
termining whether the regions have an
approximately equal number of voting
shareholders, the number of voting
shareholders in the region with more
than one director shall be divided by
the number of director positions rep-
resenting that region, and the result-
ing quotient shall be the number that
is compared to the number of voting
shareholders in other regions.

(b) Each equityholder of each institu-
tion shall be equitably treated in the
operation of the institution.

(1) Each issuance of preferred stock
(other than preferred stock outstand-
ing on October 5, 1988, and stock into
which such outstanding stock is con-
verted that has substantially similar
preferences) shall be approved by a ma-
jority of the shares of each class of eq-
uities affected by the preference, vot-
ing as a class, whether or not such
classes are otherwise authorized to
vote;

(2) Any dividends paid to the holders
of common stock and participation cer-
tificates shall be on a per share basis
and without preference as to rate or
priority of payment between classes of
common stock, between classes of par-
ticipation certificates, between classes
of common stock and classes of partici-
pation certificates, or between holders
of the same class of stock or participa-
tion certificates, except that any class
of common stock or participation cer-
tificates that result from the conver-
sion of allocated surplus may be subor-
dinated to other classes of common
stock and participation certificates in
the payment of dividends.

(3) Any patronage refunds that are
paid shall be paid in accordance with
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cooperative principles, on an equitable
and nondiscriminatory basis deter-
mined by the board of directors in ac-
cordance with the capitalization by-
laws, provided that any earning pools
that may be established for the pay-
ment of patronage shall be established
on a rational and equitable basis that
will ensure that each patron of the in-
stitution receives its fair share of the
earnings of the institution and bears
its fair share of the expenses of the in-
stitution.

(4) All classes of common stock and
participation certificates (except those
resulting from a conversion of allo-
cated surplus) must be accorded the
same priority with respect to impair-
ment and restoration of impairment
and have the same rights and priority
upon liquidation.

(5) Each bank shall endeavor to as-
sure that there is a choice of at least
two nominees for each elective office
to be filled and that the board rep-
resents as nearly as possible all types
of agriculture in the district. If fewer
than two nominees for each position
are named, the efforts of the bank to
locate two willing nominees shall be
documented in the records of the bank.
The bank shall also maintain a list of
the type or types of agriculture en-
gaged in by each director on its board.

[53 FR 40046, Oct. 13, 1988, as amended at 54
FR 6118, Feb. 8, 1989; 60 FR 57921, Nov. 24,
1995; 62 FR 4446, Jan. 30, 1997; 62 FR 49908,
Sept. 24, 1997; 63 FR 39228, July 22, 1998]

§ 615.5240 Permanent capital require-
ments.

(a) The capitalization bylaws shall
enable the institution to meet the min-
imum permanent capital adequacy
standards established under subparts H
and K of this part and the total capital
requirements established by the board
of directors of the institution.

(b) In order to qualify as permanent
capital, equities issued under the by-
laws must meet the following require-
ments:

(1) For common stock and participa-
tion certificates—

(i) Retirement must be solely at the
discretion of the board of directors and
not upon a date certain or upon the
happening of any event, such as repay-
ment of the loan, and not pursuant to

any automatic retirement or
revolvement plan;

(ii) Retirement must be at not more
than book value;

(iii) Disclosure must have been made
pursuant to § 615.5250 of the nature of
the investment and the terms and con-
ditions under which it is issued, and
the rights, if any, to share in any pa-
tronage distributions that may be
made.

(iv) Dividends must be payable only
at the discretion of the board and must
be noncumulative.

(2) For perpetual preferred stock
issued to persons other than the Farm
Credit System Financial Assistance
Corporation:

(i) Retirement must be solely at the
discretion of the board of directors and
not upon a date certain or upon the
happening of any event, such as repay-
ment of the loan, and not pursuant to
any automatic retirement or
revolvement plan;

(ii) Retirement must be at not more
than book value;

(iii) Dividends must be payable only
in the discretion of the board, and may
be cumulative; and

(iv) Disclosure must have been made
pursuant to § 615.5250 of the nature of
the investment and the terms and con-
ditions under which it is issued.

(3) For term preferred stock:
(i) Retirement must be solely at the

discretion of the board of directors and
not upon a date certain, other than the
original maturity date, or upon the
happening of any event, such as repay-
ment of the loan;

(ii) Retirement must be at not more
than book value;

(iii) Dividends may be cumulative,
but the board of directors must have
the option to defer payment; and

(iv) Disclosure must have been made
pursuant to § 615.5250 of the nature of
the investment and the terms and con-
ditions under which it is issued.

(c) Once an institution’s board of di-
rectors has made a determination that
the institution’s capital position is
adequate, the institution’s board of di-
rectors may delegate to management
the decision whether to retire borrower
stock, provided that:

(1) Any such retirements are in ac-
cordance with the institution’s capital

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00177 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



182

12 CFR Ch. VI (1–1–99 Edition) § 615.5250

adequacy plan or capital restoration
plan;

(2) The institution’s permanent cap-
ital ratio will be in excess of 9 percent
after any such retirements;

(3) The institution meets and main-
tains all applicable minimum surplus
and collateral standards; and

(4) The aggregate amount of stock
purchases, retirements, and the net ef-
fect of such activities are reported to
the board of directors each quarter.

[53 FR 40046, Oct. 13, 1988, as amended at 62
FR 4446, Jan. 30, 1997]

§ 615.5250 Disclosure requirements.
(a) Equities purchased as a condition

for obtaining a loan. Prior to loan clos-
ing, the institution shall provide the
prospective borrower with the follow-
ing:

(1) The institution’s most recent an-
nual report filed under 12 CFR part 620;

(2) The institution’s most recent
quarterly report filed under 12 CFR
part 620, if more recent than the an-
nual report;

(3) A copy of the institution’s cap-
italization bylaws; and

(4) A written description of the terms
and conditions under which the equity
is issued. In addition to specific terms
and conditions, the description shall
disclose:

(i) That the equity is an at-risk in-
vestment and not a compensating bal-
ance;

(ii) That the equity is retirable only
at the discretion of the board of direc-
tors and only if minimum permanent
capital standards established under
subpart H of this part are met;

(iii) Whether the institution pres-
ently meets its minimum permanent
capital standards; and

(iv) Whether the institution knows of
any reason the institution may not
meet its permanent capital standard on
the next earnings distribution date.

(b) Notwithstanding the provisions of
paragraph (a) of this section, no mate-
rials previously provided to a pur-
chaser need be provided again unless
the purchaser requests, except the dis-
closure required by paragraph (a)(4) of
this section.

(c) Other equities. (1) No stock or
participation certificates other than
those required to be purchased as a

condition of obtaining a loan may be
offered for sale except pursuant to a
disclosure statement containing all of
the information required by 12 CFR
part 620 in the annual report to share-
holders as of a date within 135 days of
the proposed sale, which disclosure
statement must have been reviewed
and cleared by the Farm Credit Admin-
istration. The most recent annual re-
port to shareholders and the most re-
cent quarterly report filed with the
Farm Credit Administration may be in-
corporated by reference into the disclo-
sure statement in satisfaction of this
requirement. In addition, the disclo-
sure statement shall include items in
(3) and (4) of paragraph (a) of this sec-
tion and a discussion of the intended
use of the sale proceeds. No materials
previously provided to the purchaser
need be provided again unless the pur-
chaser requests it, except the disclo-
sure required by paragraph (a)(4) of
this section and a discussion of the use
of sale proceeds.

(2) At least 45 days prior to the pro-
posed sale of such equities, the institu-
tion shall submit the disclosure state-
ment required by paragraph (d)(1) of
this section to the Farm Credit Admin-
istration for review and clearance.

(3) Within 30 days of the receipt of
such disclosure statement and any
clarifying information the Farm Credit
Administration may request, the Farm
Credit Administration shall inform the
institution whether the Farm Credit
Administration will consider the
issuance permanent capital for the pur-
pose of meeting the minimum perma-
nent capital standards established
under subpart H and shall inform the
institution of any required changes or
additions to the disclosure materials.

(4) No officer, director, employee, or
agent of a System institution shall
make any disclosure, through the dis-
closure statement or otherwise, in con-
nection with the sale of equities that is
inaccurate or misleading, or omit to
make any statement needed to make
other disclosures made by such person
not misleading.

(5) The Farm Credit Administration
may waive any or all of the disclosure
requirements of paragraph (b) of this
section when a single investor acquires
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$100,000 or more of a single class of eq-
uity if the sophistication of the pur-
chaser warrants, provided that any cer-
tificate that may be issued evidencing
such an equity states on its face in
boldface type:

The denomination of this equity may not be
reduced to less than $100,000 without the prior
written approval of the Farm Credit Administra-
tion.

(d) The requirements of this section
shall not apply to the sale of Farm
Credit System institution equities to
other Farm Credit System institutions,
other financing institutions, or non-
Farm Credit System lenders.

[53 FR 40046, Oct. 13, 1988, as amended at 56
FR 2675, Jan. 24, 1991; 61 FR 67187, Dec. 20,
1996; 62 FR 4447, Jan. 30, 1997]

Subpart J—Retirement of Equities

§ 615.5260 Retirement of eligible bor-
rower stock.

(a) Definitions. For the purposes of
this subpart the following definitions
shall apply:

(1) Eligible borrowers stock means:
(i) Stock, participation certificates

or allocated equities outstanding on
January 6, 1988, or purchased as a con-
dition of obtaining a loan prior to the
earlier of the date of shareholder ap-
proval of capitalization bylaws under
section 4.3A of the Act or October 6,
1988; and

(ii) Any stock, participation certifi-
cates or allocated equities for which
such eligible borrower stock is ex-
changed in connection with a merger,
consolidation, or other reorganization
or a transfer of territory. Eligible bor-
rower stock does not include equities for
which eligible borrower stock is re-
quired to be exchanged pursuant to the
bylaws adopted under section 4.3A or
equities for which eligible borrower
stock is voluntarily exchanged except
in connection with a merger, consolida-
tion or other reorganization or a trans-
fer of territory.

(2) Retirement in the ordinary course of
business means:

(i) Retirement upon repayment of a
loan or under a retirement or
revolvement plan in effect prior to
January 6, 1988, and for eligible bor-

rower stock issued after that date, at
the time the loan was made; or

(ii) Retirement pursuant to §§ 615.5280
and 615.5290.

(3) Par value means:
(i) In the case of stock, par value;
(ii) In the case of participation cer-

tificates and other equities, face or
equivalent value; or

(iii) In the case of participation cer-
tificates and allocated surplus subject
to retirement under a revolving cycle
and retired out or order pursuant to
§§ 615.5280 and 615.5290 or otherwise
under the Act, par or face value dis-
counted at a rate determined by the in-
stitution to reflect the present value of
the equity as of the date of such retire-
ment.

(b) When an institution retires eligi-
ble borrower stock in the ordinary
course of business, such equities shall
be retired at par, even if book value is
less than par.

(c) When a Farm Credit Bank retires
stock for the sole purpose of enabling
an association to retire eligible bor-
rower stock that was issued in connec-
tion with a long term real estate loan,
such stock shall be retired at par even
if its book value is less than par.

[53 FR 40048, Oct. 13, 1988; 54 FR 7029, Feb. 16,
1989, as amended at 62 FR 4447, Jan. 30, 1997;
63 FR 39228, July 22, 1998]

§ 615.5270 Retirement of other equi-
ties.

(a) Equities other than eligible bor-
rower stock shall be retired at not
more than their book value.

(b) No equities shall be retired, ex-
cept pursuant to §§ 615.5280 and 615.5290,
or term stock at its stated maturity
unless after the retirement the institu-
tion would continue to meet the mini-
mum permanent capital standards es-
tablished under subpart H of this part.

[53 FR 40048, Oct. 13, 1988; 54 FR 7029, Feb. 16,
1989, as amended at 62 FR 4447, Jan. 30, 1997]

§ 615.5280 Retirement in event of de-
fault.

(a) When the debt of a holder of eligi-
ble borrower stock issued by a produc-
tion credit association, Federal land
bank association, Federal land credit
association or agricultural credit asso-
ciation is in default, such institution

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00179 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



184

12 CFR Ch. VI (1–1–99 Edition) § 615.5290

may, but shall not be required to, re-
tire at par eligible borrower stock
owned by such borrower on which the
institution has a lien, in total or par-
tial liquidation of the debt.

(b) When the debt of a holder of
stock, participation certificates or
other equities issued by a production
credit association, Federal land bank
association, Federal land credit asso-
ciation or agricultural credit associa-
tion is in default, such institution
may, but shall not be required to, re-
tire at book value not to exceed par all
or part of such equities, other than eli-
gible borrower stock as defined in
§ 615.5260(a)(1), owned by such borrower
on which the institution has a lien, in
total or partial liquidation of the debt.

(c) When the debt of a holder of equi-
ties or guaranty fund certificates
issued by a bank for cooperatives or ag-
ricultural credit bank is in default the
bank may, but shall not be required to,
retire all or part of such equities qual-
ify or guaranty fund investments
owned by the borrower on which the
bank has a lien, in total or partial liq-
uidation of the debt. If such invest-
ments qualify as eligible borrower
stock, it shall be retired at par, as de-
fined in § 615.5260(a)(3). All other invest-
ments shall be retired at a rate deter-
mined by the institution to reflect its
present value on the date of retire-
ment.

(d) When the debt of a holder of the
equities of a Farm Credit Bank or agri-
cultural credit bank is in default the
bank may, but shall not be required to,
retire all or part of such equities owned
by the borrower on which the bank has
a lien, in total or partial liquidation of
the debt. If such equities qualify as eli-
gible borrower stock or are retired
solely to permit a Federal land bank
association to retire eligible borrower
stock under § 615.5280(a), they shall be
retired at par. All other equities shall
be retired at book value not to exceed
par.

(e) Any retirements made under this
section by a Federal land bank associa-
tion shall be made only upon the spe-
cific approval of, or in accordance
with, approval procedures issued by the
association’s funding bank.

(f) Prior to making any retirement
pursuant to this section, except retire-

ments pursuant to paragraphs (c) and
(d) of this section, the institution shall
provide the borrower with written no-
tice of the following matters;

(1) A statement that the institution
has declared the borrower’s loan to be
in default;

(2) A statement that the institution
will retire all or part of the equities of
the borrower in total or partial liquida-
tion of his or her loan;

(3) A description of the effect of the
retirement on the relationship of the
borrower to the institution;

(4) A statement of the amount of the
outstanding debt that will be owed to
the institution after the retirement of
the borrower’s equities; and

(5) The date on which the institution
will retire the equities of the borrower.

(g) The notice required by this sec-
tion shall be provided in person at least
10 days prior to the retirement of any
equities of a holder, or by mailing a
copy of the notice by first class mail to
the last known address of the equity
holder at least 13 days prior to the re-
tirement of such person’s equities.

(h) The requirements of this section
may be satisfied by notices given pur-
suant to §§ 614.4516, 614.4518, and 614.4519
of title 12 of the Code of Federal Regu-
lations that contain the information
required by this section.

[53 FR 40048, Oct. 13, 1988; 54 FR 7029, Feb. 16,
1989, as amended at 61 FR 67187, Dec. 20, 1996;
62 FR 13213, Mar. 19, 1997]

§ 615.5290 Retirement of capital stock
and participation certificates in
event of restructuring.

(a) If a Farm Credit Bank or agricul-
tural credit bank forgives and writes
off, under § 614.4517, any of the principal
outstanding on a loan made to any bor-
rower, where appropriate the Federal
land bank association of which the bor-
rower is a member and stockholder
shall cancel the same dollar amount of
borrower stock held by the borrower in
respect of the loan, up to the total
amount of such stock, and to the ex-
tent provided for in the bylaws of the
Bank relating to its capitalization, the
Farm Credit Bank or agricultural cred-
it bank shall retire an equal amount of
stock owned by the Federal land bank
association.
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(b) If a production credit association
or merged association forgives and
writes off, under § 614.4517, any of the
principal outstanding on a loan made
to any borrower, the association shall
cancel the same dollar amount of bor-
rower stock held by the borrower in re-
spect of the loan, up to the total
amount of such loan.

(c) Notwithstanding paragraphs (a)
and (b) of this section, the borrower
shall be entitled to retain at least one
share of stock to maintain the borrow-
er’s membership and voting interest.

[53 FR 35457, Sept. 14, 1988, as amended at 61
FR 67188, Dec. 20, 1996]

Subpart K—Surplus and Collateral
Requirements

SOURCE: 62 FR 4447, Jan. 30, 1997, unless
otherwise noted.

§ 615.5301 Definitions.
For the purposes of this subpart, the

following definitions shall apply:
(a) The terms deferred-tax assets that

are dependent on future income or future
events, institution, permanent capital,
and total capital shall have the mean-
ings set forth in § 615.5201.

(b) Core surplus. (1) Core surplus
means:

(i) Undistributed earnings/
unallocated surplus less, for associa-
tions only, an amount equal to the net
investment in the bank;

(ii) Nonqualified allocated equities
(including stock) that are not distrib-
uted according to an established plan
or practice, provided that, in the event
that a nonqualified patronage alloca-
tion is distributed, other than as re-
quired by section 4.14B of the Act, or in
connection with a loan default or the
death of an equityholder whose loan
has been repaid (to the extent provided
for in the institution’s capital ade-
quacy plan), any remaining non-
qualified allocations that were allo-
cated in the same year will be excluded
from core surplus.

(iii) Perpetual common or noncumu-
lative perpetual preferred stock (other
than allocated stock) that is not re-
tired according to an established plan
or practice, provided that, in the event
that stock held by a borrower is re-

tired, other than as required by section
4.14B of the Act or in connection with
a loan default to the extent provided
for in the institution’s capital plan, the
remaining perpetual stock of the same
class or series shall be excluded from
core surplus;

(iv) A capital instrument or a par-
ticular balance sheet entry or account
that the Farm Credit Administration
has determined to be the functional
equivalent of a component of core sur-
plus. The Farm Credit Administration
may permit an institution to include
all or a portion of such instrument,
entry, or account as core surplus, per-
manently or on a temporary basis, for
purposes of this subpart.

(2) For associations only, other allo-
cated equities may also be included in
the core surplus ratio to the extent
permitted by § 615.5330(b) if the follow-
ing conditions are met:

(i) The allocated equities are includ-
ible in total surplus; and

(ii) The allocated equities, if subject
to a plan or practice of revolvement or
retirement, are not scheduled or in-
tended to be revolved or retired during
the next 3 years, provided that, in the
event that such allocated equities in-
cluded in core surplus are retired,
other than as required by section 4.14B
of the Act, or in connection with a loan
default or the death of an equityholder
whose loan has been repaid (to the ex-
tent provided for in the institution’s
capital adequacy plan), any remaining
such allocated equities that were allo-
cated in the same year will be excluded
from core surplus.

(3) The deductions required to be
made by an institution in the computa-
tion of its permanent capital pursuant
to § 615.5210(e) (6), (7), (9), and (11) shall
also be made in the computation of its
core surplus. Deductions required by
§ 615.5210(e)(1) shall also be made to the
extent that they do not duplicate de-
ductions calculated pursuant to this
section and required by § 615.5330(b)(2).

(4) Equities issued by System institu-
tions and held by other System institu-
tions shall not be included in the core
surplus of the issuing institution or of
the holder, unless approved pursuant to
paragraph (b)(1)(iv) of this section, ex-
cept that equities held in connection
with a loan participation shall not be
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excluded by the holder. This paragraph
shall not apply to investments by an
association in its affiliated bank,
which are governed by § 615.5301(b)(1)(i).

(5) The core surplus of an institution
shall exclude the net effect of all trans-
actions covered by the definition of
‘‘accumulated other comprehensive in-
come’’ contained in the Statement of
Financial Accounting Standards No.
130, as promulgated by the Financial
Accounting Standards Board.

(6) The Farm Credit Administration
may, if it finds that a particular com-
ponent, balance sheet entry, or account
has characteristics or terms that di-
minish its contribution to an institu-
tion’s ability to absorb losses, require
the deduction of all or a portion of
such component, entry, or account
from core surplus.

(c) Net collateral means the value of a
bank’s collateral as defined by § 615.5050
(except that eligible investments as de-
scribed in § 615.5140 are to be valued at
their amortized cost), less an amount
equal to that portion of the allocated
investments of affiliated associations
that is not counted as permanent cap-
ital by the bank.

(d) Net collateral ratio means a bank’s
net collateral, divided by the bank’s
total liabilities.

(e) Net investment in the bank means
the total investment by an association
in its affiliated bank, less reciprocal
investments and investments resulting
from a loan originating/service agency
relationship, including participations.

(f) Nonqualified allocated equities
means allocations of earnings des-
ignated to the institution’s members
that are not deducted from the gross
taxable income of the allocating insti-
tution at the time of allocation.

(g) Perpetual stock or equity means
stock or equity not having a maturity
date, not redeemable at the option of
the holder, and having no other provi-
sions that will require the future re-
demption of the issue.

(h) Qualified allocated equities means
allocations of earnings that are de-
ducted from the gross taxable income
of the allocating institution and des-
ignated to the institution’s members.

(i) Total surplus means:
(1) Undistributed earnings/

unallocated surplus;

(2) Allocated equities, including allo-
cated surplus and stock, that are not
subject to a plan or practice of
revolvement or retirement of 5 years or
less and are eligible to be included in
permanent capital pursuant to
§ 615.5201(j)(4)(iv); and

(3) Stock (other than allocated stock)
that is not purchased or held as a con-
dition of obtaining a loan, provided
that it is either perpetual stock or
term stock with an original maturity
of at least 5 years, and provided that
the institution has no established plan
or practice of retiring such perpetual
stock or of retiring such term stock
prior to its stated maturity. The
amount of term stock that is eligible
to be included in total surplus shall be
reduced by 20 percent (net of redemp-
tions) at the beginning of each of the
last 5 years of the term of the instru-
ment.

(4) The total surplus of an institution
shall exclude the net effect of all trans-
actions covered by the definition of
‘‘accumulated other comprehensive in-
come’’ contained in the Statement of
Financial Accounting Standards No.
130, as promulgated by the Financial
Accounting Standards Board.

(5) A capital instrument or a particu-
lar balance sheet entry or account that
the Farm Credit Administration has
determined to be the functional equiv-
alent of a component of total surplus.
The Farm Credit Administration may
permit one or more institutions to in-
clude all or a portion of such instru-
ment, entry, or account as total sur-
plus, permanently or on a temporary
basis, for purposes of this subpart.

(6) The Farm Credit Administration
may, if it finds that a particular com-
ponent, balance sheet entry, or account
has characteristics or terms that di-
minish its contribution to an institu-
tion’s ability to absorb losses, require
the deduction of all or a portion of
such component, entry, or account
from total surplus.

(7) Any deductions made by an insti-
tution in the computation of its perma-
nent capital pursuant to § 615.5210(e)
shall also be made in the computation
of its total surplus.

[62 FR 4447, Jan. 30, 1997; 62 FR 19219, Apr. 21,
1997; 63 FR 39228, July 22, 1998]
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§ 615.5330 Minimum surplus ratios.
(a) Total surplus. (1) Each institution

shall achieve and at all times maintain
a ratio of a least 7 percent of total sur-
plus to the risk-adjusted asset base.

(2) The risk-adjusted asset base is the
total dollar amount of the institution’s
assets adjusted in accordance with
§ 615.5301(i)(7) and weighted on the basis
of risk in accordance with § 615.5210(f).

(b) Core surplus. (1) Each institution
shall achieve and at all times maintain
a ratio of core surplus to the risk-ad-
justed asset base of a least 3.5 percent,
of which no more than 2 percentage
points may consist of allocated equi-
ties otherwise includible pursuant to
§ 615.5301(b).

(2) Each association shall compute
its core surplus ratio by deducting an
amount equal to the net investment in
the bank from its core surplus.

(3) The risk-adjusted asset base is the
total dollar amount of the institution’s
assets adjusted in accordance with
§§ 615.5301(b)(3) and 615.5330(b)(2), and
weighted on the basis of risk in accord-
ance with § 615.5210(f).

(c) An institution shall compute its
risk-adjusted asset base, total surplus,
and core surplus ratios using average
daily balances for the most recent 3
months.

[63 FR 39228, July 22, 1998]

§ 615.5335 Bank net collateral ratio.
(a) Each bank shall achieve and at all

times maintain a net collateral ratio of
at least 103 percent.

(b) At a minimum, a bank shall com-
pute its net collateral ratio as of the
end of each month. A bank shall have
the capability to compute its net col-
lateral ratio a day after the close of a
business day using the daily balances
outstanding for assets and liabilities
for that date.

[63 FR 39229, July 22, 1998]

§ 615.5336 Compliance and reporting.
(a) Noncompliance and reporting. An

institution that meets the minimum
applicable surplus ratios and net col-
lateral ratio established in §§ 615.5330
and 615.5335 at or after the end of the
quarter in which these regulations be-
come effective and subsequently falls
below one or more minimum require-

ments shall be in violation of the appli-
cable regulations. Such institution
shall report its noncompliance to the
Farm Credit Administration within 20
calendar days following the month end
in which the institution initially deter-
mines that it is not in compliance with
the requirements.

(b) Initial compliance and reporting re-
quirements.

(1) An institution that fails to satisfy
one or more of its minimum applicable
surplus and net collateral ratios at the
end of the quarter in which these regu-
lations become effective shall report
its initial noncompliance to the Farm
Credit Administration within 20 days
following such quarter end and shall
also submit a capital restoration plan
for achieving and maintaining the
standards, demonstrating appropriate
annual progress toward meeting the
goal, to the Farm Credit Administra-
tion within 60 days following such
quarter end. If the capital restoration
plan is not approved by the Farm Cred-
it Administration, the Agency shall in-
form the institution of the reasons for
disapproval, and the institution shall
submit a revised capital restoration
plan within the time specified by the
Farm Credit Administration.

(2) Approval of compliance plans. In de-
termining whether to approve a capital
restoration plan submitted under this
section, the FCA shall consider the fol-
lowing factors, as applicable:

(i) The conditions or circumstances
leading to the institution’s falling
below minimum levels, the exigency of
those circumstances, and whether or
not they were caused by actions of the
institution or were beyond the institu-
tion’s control;

(ii) The overall condition, manage-
ment strength, and future prospects of
the institution and, if applicable, affili-
ated System institutions;

(iii) The institution’s capital, adverse
assets (including nonaccrual and non-
performing loans), allowance for loss,
and other ratios compared to the ratios
of its peers or industry norms;

(iv) How far an institution’s ratios
are below the minimum requirements;

(v) The estimated rate at which the
institution can reasonably be expected
to generate additional earnings;
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(vi) The effect of the business
changes required to increase capital;

(vii) The institution’s previous com-
pliance practices, as appropriate;

(viii) The views of the institution’s
directors and senior management re-
garding the plan; and

(ix) Any other facts or circumstances
that the FCA deems relevant.

(3) An institution shall be deemed to
be in compliance with the surplus and
collateral requirements of this subpart
if it is in compliance with a capital res-
toration plan that is approved by the
Farm Credit Administration within 180
days following the end of the quarter in
which these regulations become effec-
tive.

Subpart L—Establishment of Mini-
mum Capital Ratios for an In-
dividual Institution

SOURCE: 62 FR 4448, Jan. 30, 1997, unless
otherwise noted.

§ 615.5350 General—Applicability.
(a) The rules and procedures specified

in this subpart are applicable to a pro-
ceeding to establish required minimum
capital ratios that would otherwise be
applicable to an institution under
§§ 615.5205, 615.5330, and 615.5335. The
Farm Credit Administration is author-
ized to establish such minimum capital
requirements for an institution as the
Farm Credit Administration, in its dis-
cretion, deems to be necessary or ap-
propriate in light of the particular cir-
cumstances of the institution. Proceed-
ings under this subpart also may be
initiated to require an institution hav-
ing capital ratios greater than those
set forth in §§ 615.5205, 615.5330, or
615.5335 to continue to maintain those
higher ratios.

(b) The Farm Credit Administration
may require higher minimum capital
ratios for an individual institution in
view of its circumstances. For exam-
ple, higher capital ratios may be appro-
priate for:

(1) An institution receiving special
supervisory attention;

(2) An institution that has, or is ex-
pected to have, losses resulting in cap-
ital inadequacy;

(3) An institution with significant ex-
posure due to operational risk, interest

rate risk, the risks from concentra-
tions of credit, certain risks arising
from other products, services, or relat-
ed activities, or management’s overall
inability to monitor and control finan-
cial risks presented by concentrations
of credit and related services activi-
ties;

(4) An institution exposed to a high
volume of, or particularly severe, prob-
lem loans;

(5) An institution that is growing
rapidly; or

(6) An institution that may be ad-
versely affected by the activities or
condition of System institutions with
which it has significant business rela-
tionships or in which it has significant
investments.

(7) An institution with significant ex-
posures to declines in net income or in
the market value of its capital due to
a change in interest rates and/or the
exercising of embedded or explicit op-
tions.

[62 FR 4448, Jan. 30, 1997, as amended at 63
FR 39229, July 22, 1998]

§ 615.5351 Standards for determination
of appropriate individual institu-
tion minimum capital ratios.

The appropriate minimum capital ra-
tios for an individual institution can-
not be determined solely through the
application of a rigid mathematical
formula or wholly objective criteria.
The decision is necessarily based in
part on subjective judgment grounded
in Agency expertise. The factors to be
considered in the determination will
vary in each case and may include, for
example:

(a) The conditions or circumstances
leading to the Farm Credit Administra-
tion’s determination that higher mini-
mum capital ratios are appropriate or
necessary for the institution;

(b) The exigency of those cir-
cumstances or potential problems;

(c) The overall condition, manage-
ment strength, and future prospects of
the institution and, if applicable, affili-
ated institutions;

(d) The institution’s capital, adverse
assets (including nonaccrual and non-
performing loans), allowance for loss,
and other ratios compared to the ratios
of its peers or industry norms; and
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(e) The views of the institution’s di-
rectors and senior management.

§ 615.5352 Procedures.
(a) Notice. When the Farm Credit Ad-

ministration determines that mini-
mum capital ratios greater than those
set forth in §§ 615.5205, 615.5330, or
615.5335 are necessary or appropriate
for a particular institution, the Farm
Credit Administration will notify the
institution in writing of the proposed
minimum capital ratios and the date
by which they should be reached (if ap-
plicable) and will provide an expla-
nation of why the ratios proposed are
considered necessary or appropriate for
the institution.

(b) Response. (1) The institution may
respond to any or all of the items in
the notice. The response should include
any matters which the institution
would have the Farm Credit Adminis-
tration consider in deciding whether
individual minimum capital ratios
should be established for the institu-
tion, what those capital ratios should
be, and, if applicable, when they should
be achieved. The response must be in
writing and delivered to the designated
Farm Credit Administration official
within 30 days after the date on which
the institution received the notice. In
its discretion, the Farm Credit Admin-
istration may extend the time period
for good cause. The Farm Credit Ad-
ministration may shorten the time pe-
riod with the consent of the institution
or when, in the opinion of the Farm
Credit Administration, the condition of
the institution so requires, provided
that the institution is informed
promptly of the new time period.

(2) Failure to respond within 30 days
or such other time period as may be
specified by the Farm Credit Adminis-
tration shall constitute a waiver of any
objections to the proposed minimum
capital ratios or the deadline for their
achievement.

(c) Decision. After the close of the in-
stitution’s response period, the Farm
Credit Administration will decide,
based on a review of the institution’s
response and other information con-
cerning the institution, whether indi-
vidual minimum capital ratios should
be established for the institution and,
if so, the ratios and the date the re-

quirements will become effective. The
institution will be notified of the deci-
sion in writing. The notice will include
an explanation of the decision, except
for a decision not to establish individ-
ual minimum capital requirements for
the institution.

(d) Submission of plan. The decision
may require the institution to develop
and submit to the Farm Credit Admin-
istration, within a time period speci-
fied, an acceptable plan to reach the
minimum capital ratios established for
the institution by the date required.

(e) Reconsideration based on change in
circumstances. If, after the Farm Credit
Administration’s decision in paragraph
(c) of this section, there is a change in
the circumstances affecting the insti-
tution’s capital adequacy or its ability
to reach the required minimum capital
ratios by the specified date, either the
institution or the Farm Credit Admin-
istration may propose a change in the
minimum capital ratios for the institu-
tion, the date when the minimums
must be achieved, or the institution’s
plan (if applicable). The Farm Credit
Administration may decline to con-
sider proposals that are not based on a
significant change in circumstances or
are repetitive or frivolous. Pending a
decision on reconsideration, the Farm
Credit Administration’s original deci-
sion and any plan required under that
decision shall continue in full force and
effect.

§ 615.5353 Relation to other actions.
In lieu of, or in addition to, the pro-

cedures in this subpart, the required
minimum capital ratios for an institu-
tion may be established or revised
through a written agreement or cease
and desist proceedings under part C of
title V of the Act, or as a condition for
approval of an application.

§ 615.5354 Enforcement.
An institution that does not have or

maintain the minimum capital ratios
applicable to it, whether required in
subparts H and K of this part, in a deci-
sion pursuant to this subpart, in a
written agreement or temporary or
final order under part C of title V of
the Act, or in a condition for approval
of an application, or an institution
that has failed to submit or comply
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with an acceptable plan to attain those
ratios, will be subject to such adminis-
trative action or sanctions as the Farm
Credit Administration considers appro-
priate. These sanctions may include
the issuance of a capital directive pur-
suant to subpart M of this part or other
enforcement action, assessment of civil
money penalties, and/or the denial or
condition of applications.

Subpart M—Issuance of a Capital
Directive

SOURCE: 62 FR 4449, Jan. 30, 1997, unless
otherwise noted.

§ 615.5355 Purpose and scope.
(a) This subpart is applicable to pro-

ceedings by the Farm Credit Adminis-
tration to issue a capital directive
under sections 4.3(b) and 4.3A(e) of the
Act. A capital directive is an order
issued to an institution that does not
have or maintain capital at or greater
than the minimum ratios set forth in
§§ 615.5205, 615.5330, and 615.5335; or es-
tablished for the institution under sub-
part L, by a written agreement under
part C of title V of the Act, or as a con-
dition for approval of an application. A
capital directive may order the institu-
tion to:

(1) Achieve the minimum capital ra-
tios applicable to it by a specified date;

(2) Adhere to a previously submitted
plan to achieve the applicable capital
ratios;

(3) Submit and adhere to a plan ac-
ceptable to the Farm Credit Adminis-
tration describing the means and time
schedule by which the institution shall
achieve the applicable capital ratios;

(4) Take other action, such as reduc-
tion of assets or the rate of growth of
assets, restrictions on the payment of
dividends or patronage, or restrictions
on the retirement of stock, to achieve
the applicable capital ratios, or reduce
levels of interest rate and other risk
exposures, or strengthen management
expertise, or improve management in-
formation and measurement systems;
or

(5) A combination of any of these or
similar actions.

(b) A capital directive may also be
issued to the board of directors of an
institution, requiring such board to

comply with the requirements of sec-
tion 4.3A(d) of the Act prohibiting the
reduction of permanent capital.

(c) A capital directive issued under
this rule, including a plan submitted
under a capital directive, is enforceable
in the same manner and to the same
extent as an effective and outstanding
cease and desist order which has be-
come final as defined in section 5.25 of
the Act. Violation of a capital direc-
tive may result in assessment of civil
money penalties in accordance with
section 5.32 of the Act.

[62 FR 4449, Jan. 30, 1997, as amended at 63
FR 39229, July 22, 1998]

§ 615.5356 Notice of intent to issue a
capital directive.

The Farm Credit Administration will
notify an institution in writing of its
intention to issue a capital directive.
The notice will state:

(a) The reasons for issuance of the
capital directive;

(b) The proposed contents of the cap-
ital directive, including the proposed
date for achieving the minimum cap-
ital requirement; and

(c) Any other relevant information
concerning the decision to issue a cap-
ital directive.

§ 615.5357 Response to notice.

(a) An institution may respond to the
notice by stating why a capital direc-
tive should not be issued and/or by pro-
posing alternative contents for the cap-
ital directive or seeking other appro-
priate relief. The response shall include
any information, mitigating cir-
cumstances, documentation, or other
relevant evidence that supports its po-
sition. The response may include a plan
for achieving the minimum capital ra-
tios applicable to the institution. The
response must be in writing and deliv-
ered to the Farm Credit Administra-
tion within 30 days after the date on
which the institution received the no-
tice. In its discretion, the Farm Credit
Administration may extend the time
period for good cause. The Farm Credit
Administration may shorten the 30-day
time period:

(1) When, in the opinion of the Farm
Credit Administration, the condition of
the institution so requires, provided
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that the institution shall be informed
promptly of the new time period;

(2) With the consent of the institu-
tion; or

(3) When the institution already has
advised the Farm Credit Administra-
tion that it cannot or will not achieve
its applicable minimum capital ratios.

(b) Failure to respond within 30 days
or such other time period as may be
specified by the Farm Credit Adminis-
tration shall constitute a waiver of any
objections to the proposed capital di-
rective.

§ 615.5358 Decision.
After the closing date of the institu-

tion’s response period, or receipt of the
institution’s response, if earlier, the
Farm Credit Administration may seek
additional information or clarification
of the response. Thereafter, the Farm
Credit Administration will determine
whether or not to issue a capital direc-
tive, and if one is to be issued, whether
it should be as originally proposed or
in modified form.

§ 615.5359 Issuance of a capital direc-
tive.

(a) A capital directive will be served
by delivery to the institution. It will
include or be accompanied by a state-
ment of reasons for its issuance.

(b) A capital directive is effective im-
mediately upon its receipt by the insti-
tution, or upon such later date as may
be specified therein, and shall remain
effective and enforceable until it is
stayed, modified, or terminated by the
Farm Credit Administration.

§ 615.5360 Reconsideration based on
change in circumstances.

Upon a change in circumstances, an
institution may request the Farm
Credit Administration to reconsider
the terms of its capital directive or
may propose changes in the plan to
achieve the institution’s applicable
minimum capital ratios. The Farm
Credit Administration also may take
such action on its own motion. The
Farm Credit Administration may de-
cline to consider requests or proposals
that are not based on a significant
change in circumstances or are repet-
itive or frivolous. Pending a decision
on reconsideration, the capital direc-

tive and plan shall continue in full
force and effect.

§ 615.5361 Relation to other adminis-
trative actions.

A capital directive may be issued in
addition to, or in lieu of, any other ac-
tion authorized by law, including cease
and desist proceedings, civil money
penalties, or the conditioning or denial
of applications. The Farm Credit Ad-
ministration also may, in its discre-
tion, take any action authorized by
law, in lieu of a capital directive, in re-
sponse to an institution’s failure to
achieve or maintain the applicable
minimum capital ratios.

Subpart N [Reserved]

Subpart O—Book-Entry Proce-
dures for Farm Credit Securi-
ties

SOURCE: 61 FR 67192, Dec. 20, 1996, unless
otherwise noted.

§ 615.5450 Definitions.

In this subpart, unless the context
otherwise requires or indicates:

(a) Adverse claim means a claim that
a claimant has a property interest in a
security and that it is a violation of
the rights of the claimant for another
person to hold, transfer, or deal with
the security.

(b) Book-entry security means a Farm
Credit security issued or maintained in
the Book-entry System.

(c) Book-entry System means the auto-
mated book-entry system operated by
the Federal Reserve Banks, acting as
the fiscal agent for the Farm Credit
banks, through which book-entry secu-
rities are issued, recorded, transferred
and maintained in book-entry form.

(d) Definitive Farm Credit security
means a Farm Credit security in en-
graved or printed form, or that is oth-
erwise represented by a certificate.

(e) Eligible book-entry security means a
book-entry security issued or main-
tained in the Book-entry System,
which by the terms of its securities
documentation, is eligible to be con-
verted from book-entry into definitive
form.
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(f) Entitlement Holder means a person
to whose account an interest in a book-
entry security is credited on the
records of a securities intermediary.

(g) Farm Credit banks means one or
more Farm Credit Banks, agricultural
credit banks, and banks for coopera-
tives.

(h) Farm Credit securities means con-
solidated notes, bonds, debentures, or
other similar obligations of the Farm
Credit banks and Systemwide notes,
bonds, debentures, or similar obliga-
tions of the Farm Credit banks issued
under sections 4.2(c) and 4.2(d), respec-
tively, of the Act, or laws repealed
thereby.

(i) Federal Reserve Bank means a Fed-
eral Reserve Bank or Branch acting as
agent for the Farm Credit banks and
the Funding Corporation.

(j) Federal Reserve Bank Operating Cir-
cular means the publication issued by
each Federal Reserve Bank that sets
forth the terms and conditions under
which the Federal Reserve Bank main-
tains book-entry securities accounts
and transfers book-entry securities.

(k) Funding Corporation means the
Federal Farm Credit Banks Funding
Corporation established pursuant to
section 4.9 of the Act, which issues
Farm Credit securities on behalf of the
Farm Credit banks.

(l) Funds Account means a reserve
and/or clearing account at a Federal
Reserve Bank to which debits or cred-
its are posted for transfers against pay-
ment, book-entry securities trans-
action fees, or principal and interest
payments.

(m) Participant means a person that
maintains a participant’s securities ac-
count with a Federal Reserve Bank.

(n) Participant’s Securities Account
means an account in the name of a par-
ticipant at a Federal Reserve Bank to
which book-entry securities held for a
participant are or may be credited.

(o) Person means an individual, cor-
poration, company, governmental en-
tity, association, firm, partnership,
trust, estate, representative and any
other similar organization, but does
not mean the United States, a Farm
Credit bank, the Funding Corporation
or a Federal Reserve Bank.

(p) Revised Article 8 means Uniform
Commercial Code, Revised Article 8,

Investment Securities (with Conform-
ing and Miscellaneous Amendments to
Articles 1, 3, 4, 5, 9, and 10) 1994 Official
Text, and has the same meaning as in
31 CFR 357.2.

(q) Securities Documentation means
the applicable statement of terms,
trust indenture, securities agreement,
offering circular or other documents
establishing the terms of a book-entry
security.

(r) Securities Intermediary means:
(1) A person that is registered as a

‘‘clearing agency’’ under the Federal
securities laws; a Federal Reserve
Bank; any other person that provides
clearance or settlement services with
respect to a book-entry security that
would require it to register as a clear-
ing agency under the Federal securities
laws but for an exclusion or exemption
from the registration requirement, if
its activities as a clearing corporation,
including promulgation of rules, are
subject to regulation by a Federal or
State governmental authority; or

(2) A person (other than an individ-
ual, unless such individual is registered
as a broker or dealer under the Federal
securities laws) including a bank or
broker, that in the ordinary course of
its business maintains securities ac-
counts for others and is acting in that
capacity.

(s) Security means a Farm Credit se-
curity as defined in paragraph (h) of
this section.

(t) Security Entitlement means the
rights and property interest of an enti-
tlement holder with respect to a book-
entry security.

(u) State means any State of the
United States, the District of Colum-
bia, Puerto Rico, the Virgin Islands, or
any other territory or possession of the
United States.

(v) Transfer Message means an in-
struction of a participant to a Federal
Reserve Bank to effect a transfer of a
book-entry security maintained in the
Book-entry System, as set forth in
Federal Reserve Bank Operating Circu-
lars.

[61 FR 67192, Dec. 20, 1996, as amended at 62
FR 53229, Oct. 14, 1997]

§ 615.5451 Book-entry and definitive
securities.

Subject to subpart C of this part:
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(a) Farm Credit banks operating
under the same title of the Act may
issue consolidated securities in book-
entry form.

(b) Farm Credit banks may issue Sys-
temwide securities in book-entry form.

(c) Consolidated and Systemwide se-
curities also may be issued in either
registered or bearer definitive form.

[61 FR 67192, Dec. 20, 1996, as amended at 62
FR 53229, Oct. 14, 1997]

§ 615.5452 Law governing rights and
obligations of Federal Reserve
Banks, Farm Credit banks, and
Funding Corporation; rights of any
person against Federal Reserve
Banks, Farm Credit banks, and
Funding Corporation.

(a) Except as provided in paragraph
(b) of this section, the following are
governed solely by the regulations con-
tained in this subpart O, the securities
documentation, and Federal Reserve
Bank Operating Circulars:

(1) The rights and obligations of the
Farm Credit banks, the Funding Cor-
poration, and the Federal Reserve
Banks with respect to:

(i) A book-entry security or security
entitlement, and

(ii) The operation of the Book-entry
System as it applies to Farm Credit se-
curities; and

(2) The rights of any person, includ-
ing a participant, against the Farm
Credit banks, the Funding Corporation,
and the Federal Reserve Banks with re-
spect to:

(i) A book-entry security or security
entitlement, and

(ii) The operation of the Book-entry
System as it applies to Farm Credit se-
curities.

(b) A security interest in a security
entitlement that is in favor of a Fed-
eral Reserve Bank from a participant
and that is not recorded on the books
of a Federal Reserve Bank pursuant to
§ 615.5454(c)(1) of this subpart, is gov-
erned by the law (not including the
conflict-of-law rules) of the jurisdic-
tion where the head office of the Fed-
eral Reserve Bank maintaining the
participant’s securities account is lo-
cated. A security interest in a security
entitlement that is in favor of a Fed-
eral Reserve Bank from a person that
is not a participant, and that is not re-
corded on the books of a Federal Re-

serve Bank pursuant to § 615.5454(c)(1)of
this subpart, is governed by the law de-
termined in the manner specified in
§ 615.5453 of this subpart.

(c) If the jurisdiction specified in the
first sentence of paragraph (b) of this
section is a State that has not adopted
revised Article 8 (see 31 CFR 357.2) then
the law specified in paragraph (b) of
this section shall be the law of that
State as though revised Article 8 had
been adopted by that State.

[61 FR 67192, Dec. 20, 1996, as amended at 62
FR 53229, Oct. 14, 1997]

§ 615.5453 Law governing other inter-
ests.

(a) To the extent not inconsistent
with these regulations, the law (not in-
cluding the conflict-of-law rules) of a
securities intermediary’s jurisdiction
governs:

(1) The acquisition of a security enti-
tlement from the securities inter-
mediary;

(2) The rights and duties of the secu-
rities intermediary and entitlement
holder arising out of a security entitle-
ment;

(3) Whether the securities inter-
mediary owes any duties to an adverse
claimant to a security entitlement;

(4) Whether an adverse claim can be
asserted against a person who acquires
a security entitlement from the securi-
ties intermediary or a person who pur-
chases a security entitlement or inter-
est therein from an entitlement holder;
and

(5) Except as otherwise provided in
paragraph (c) of this section, the per-
fection, effect of perfection or non-per-
fection and priority of a security inter-
est in a security entitlement.

(b) The following rules determine a
‘‘securities intermediary’s jurisdic-
tion’’ for purposes of this section:

(1) If an agreement between the secu-
rities intermediary and its entitlement
holder specifies that it is governed by
the law of a particular jurisdiction,
that jurisdiction is the securities
intermediary’s jurisdiction.

(2) If an agreement between the secu-
rities intermediary and its entitlement
holder does not specify the governing
law as provided in paragraph (b)(1) of
this section, but expressly specifies
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that the securities account is main-
tained at an office in a particular juris-
diction, that jurisdiction is the securi-
ties intermediary’s jurisdiction.

(3) If an agreement between the secu-
rities intermediary and its entitlement
holder does not specify a jurisdiction
as provided in paragraph (b)(1) or (b)(2)
of this section, the securities
intermediary’s jurisdiction is the juris-
diction in which is located the office
identified in an account statement as
the office serving the entitlement hold-
er’s account.

(4) If an agreement between the secu-
rities intermediary and its entitlement
holder does not specify a jurisdiction
as provided in paragraph (b)(1) or (b)(2)
of this section and an account state-
ment does not identify an office serv-
ing the entitlement holder’s account as
provided in paragraph (b)(3) of this sec-
tion, the securities intermediary’s ju-
risdiction is the jurisdiction in which
is located the chief executive office of
the securities intermediary.

(c) Notwithstanding the general rule
in paragraph (a)(5) of this section, the
law (but not the conflict-of-law rules)
of the jurisdiction in which the person
creating a security interest is located
governs whether and how the security
interest may be perfected automati-
cally or by filing a financing state-
ment.

(d) If the jurisdiction specified in
paragraph (b) of this section is a State
that has not adopted revised Article 8
(see 31 CFR 357.2), then the law for the
matters specified in paragraph (a) of
this section shall be the law of that
State as though revised Article 8 had
been adopted by that State. For pur-
poses of the application of the matters
specified in paragraph (a) of this sec-
tion, the Federal Reserve Bank main-
taining the securities account is a
clearing corporation, and the partici-
pant’s interest in a book-entry security
is a security entitlement.

§ 615.5454 Creation of participant’s se-
curity entitlement; security inter-
ests.

(a) A participant’s security entitle-
ment is created when a Federal Re-
serve Bank indicates by book entry
that a book-entry security has been

credited to a participant’s securities
account.

(b) A security interest in a security
entitlement of a participant in favor of
the United States to secure deposits of
public money, including without limi-
tation deposits to the Treasury tax and
loan accounts, or other security inter-
est in favor of the United States that is
required by Federal statute, regula-
tion, or agreement, and that is marked
on the books of a Federal Reserve Bank
is thereby effected and perfected, and
has priority over any other interest in
the securities. Where a security inter-
est in favor of the United States in a
security entitlement of a participant is
marked on the books of a Federal Re-
serve Bank, such Federal Reserve Bank
may rely, and is protected in relying,
exclusively on the order of an author-
ized representative of the United
States directing the transfer of the se-
curity. For purposes of this paragraph,
an ‘‘authorized representative of the
United States’’ is the official des-
ignated in the applicable regulations or
agreement to which a Federal Reserve
Bank is a party, governing the security
interest.

(c)(1) The Farm Credit Banks, the
Funding Corporation, and the Federal
Reserve Banks have no obligation to
agree to act on behalf of any person or
to recognize the interest of any trans-
feree of a security interest or other
limited interest in favor of any person
except to the extent of any specific re-
quirement of Federal law or regulation
or to the extent set forth in any spe-
cific agreement with the Federal Re-
serve Bank on whose books the interest
of the participant is recorded. To the
extent required by such law or regula-
tion or set forth in an agreement with
a Federal Reserve Bank, or the Federal
Reserve Bank Operating Circular, a se-
curity interest in a security entitle-
ment that is in favor of a Federal Re-
serve Bank, a Farm Credit Bank, the
Funding Corporation, or a person may
be created and perfected by a Federal
Reserve Bank marking its books to
record the security interest. Except as
provided in paragraph (b) of this sec-
tion, a security interest in a security
entitlement marked on the books of a
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Federal Reserve Bank shall have prior-
ity over any other interest in the secu-
rities.

(2) In addition to the method pro-
vided in paragraph (c)(1) of this sec-
tion, a security interest, including a
security interest in favor of a Federal
Reserve Bank, may be perfected by any
method by which a security interest
may be perfected under applicable law
as described in § 615.5452(b) or § 615.5453
of this subpart. The perfection, effect
of perfection or non-perfection and pri-
ority of a security interest are gov-
erned by that applicable law. A secu-
rity interest in favor of a Federal Re-
serve Bank shall be treated as a secu-
rity interest in favor of a clearing cor-
poration in all respects under that law,
including with respect to the effect of
perfection and priority of the security
interest. A Federal Reserve Bank Oper-
ating Circular shall be treated as a rule
adopted by a clearing corporation for
such purposes.

[62 FR 67192, Dec. 20, 1996, as amended at 62
FR 53229, Oct. 14, 1997]

§ 615.5455 Obligations of the Farm
Credit banks and the Funding Cor-
poration; no adverse claims.

(a) Except in the case of a security
interest in favor of the United States
or a Federal Reserve Bank or otherwise
as provided in § 615.5454(c)(1), for the
purposes of this subpart O, the Farm
Credit banks, the Funding Corporation
and the Federal Reserve Banks shall
treat the participant to whose securi-
ties account an interest in a book-
entry security has been credited as the
person exclusively entitled to issue a
transfer message, to receive interest
and other payments with respect there-
of and otherwise to exercise all the
rights and powers with respect to such
security, notwithstanding any informa-
tion or notice to the contrary. The
Federal Reserve Banks, the Farm Cred-
it banks, and the Funding Corporation
are not liable to a person asserting or
having an adverse claim to a security
entitlement or to a book-entry secu-
rity in a participant’s securities ac-
count, including any such claim arising
as a result of the transfer or disposi-
tion of a book-entry security by a Fed-
eral Reserve Bank pursuant to a trans-
fer message that the Federal Reserve

Bank reasonably believes to be genu-
ine.

(b) The obligation of the Farm Credit
banks and the Funding Corporation to
make payments (including payments of
interest and principal) with respect to
book-entry securities is discharged at
the time payment in the appropriate
amount is made as follows:

(1) Interest or other payments on
book-entry securities are either cred-
ited by a Federal Reserve Bank to a
funds account maintained at the Fed-
eral Reserve Bank or otherwise paid as
directed by the participant.

(2) Book-entry securities are re-
deemed in accordance with their terms
by a Federal Reserve Bank withdraw-
ing the securities from the partici-
pant’s securities account in which they
are maintained and by either crediting
the amount of the redemption pro-
ceeds, including both principal and in-
terest, where applicable, to a funds ac-
count at the Federal Reserve Bank or
otherwise paying such principal and in-
terest as directed by the participant.
No action by the participant is re-
quired in connection with the redemp-
tion of a book-entry security.

[61 FR 67192, Dec. 20, 1996, as amended at 62
FR 53229, Oct. 14, 1997]

§ 615.5456 Authority of Federal Re-
serve Banks.

(a) Each Federal Reserve Bank is
hereby authorized as fiscal agent of the
Farm Credit banks and the Funding
Corporation to perform functions with
respect to the issuance of book-entry
securities offered and sold by the Farm
Credit banks and the Funding Corpora-
tion to which this subpart applies, in
accordance with the terms of the secu-
rities documentation and the provi-
sions of this subpart:

(1) To service and maintain book-
entry securities in accounts estab-
lished for such purposes;

(2) To make payments of principal
and interest, as directed by the Farm
Credit banks and the Funding Corpora-
tion;

(3) To effect transfer of book-entry
securities between participants’ securi-
ties accounts as directed by the par-
ticipants;

(4) To effect conversions between
book-entry securities and definitive
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Farm Credit securities with respect to
those securities as to which conversion
rights are available pursuant to the ap-
plicable securities documentation; and

(5) To perform such other duties as
fiscal agent as may be requested by the
Farm Credit banks and the Funding
Corporation.

(b) Each Federal Reserve Bank may
issue Operating Circulars not incon-
sistent with this subpart, governing
the details of its handling of book-
entry securities, security entitlements,
and the operation of the Book-entry
System under this subpart.

§ 615.5457 Withdrawal of eligible book-
entry securities for conversion to
definitive form.

(a) Eligible book-entry securities
may be withdrawn from the Book-
entry System by requesting delivery of
like definitive Farm Credit securities.

(b) A Federal Reserve Bank shall,
upon receipt of appropriate instruc-
tions to withdraw eligible book-entry
securities from book-entry in the
Book-entry System, convert such secu-
rities into definitive Farm Credit secu-
rities and deliver them in accordance
with such instructions.

(c) Farm Credit securities which are
to be delivered upon withdrawal may
be issued in either registered or bearer
form, to the extent permitted by the
applicable securities documentation.

(d) All requests for withdrawal of eli-
gible book-entry securities must be
made prior to the maturity or the ap-
plicable date of call of the Farm Credit
securities.

[61 FR 67192, Dec. 20, 1996, as amended at 62
FR 53230, Oct. 14, 1997]

§ 615.5458 Waiver of regulations.
The Farm Credit Administration re-

serves the right, in the Farm Credit
Administration’s discretion, to waive
any provision(s) of the regulations in
this subpart in any case or class of
cases for the convenience of the Farm
Credit banks and the Funding Corpora-
tion or in order to relieve any person(s)
of unnecessary hardship, if such action
is not inconsistent with law, does not
adversely affect any substantial exist-
ing rights, and the Farm Credit Admin-
istration is satisfied that such action
will not subject the Farm Credit banks

and the Funding Corporation to any
substantial expense or liability.

§ 615.5459 Liability of Farm Credit
banks, Funding Corporation and
Federal Reserve Banks.

The Farm Credit banks, the Funding
Corporation, and the Federal Reserve
Banks may rely on the information
provided in a transfer message or other
transaction documentation, and are
not required to verify the information.
The Farm Credit banks, the Funding
Corporation, and the Federal Reserve
Banks shall not be liable for any action
taken in accordance with the informa-
tion set out in the transfer message,
other transaction documentation, or
evidence submitted in support thereof.

§ 615.5460 Additional provisions.
(a) Additional requirements. In any

case or any class of cases arising under
the regulations in this subpart, the
Farm Credit banks and the Funding
Corporation may require such addi-
tional evidence and a bond of indem-
nity, with or without surety, as may in
the judgment of the Farm Credit banks
and the Funding Corporation be nec-
essary for the protection of the inter-
ests of the Farm Credit banks and the
Funding Corporation.

(b) Notice of attachment for Farm Cred-
it securities in the Book-entry System.
The interest of a debtor in a security
entitlement may be reached by a credi-
tor only by legal process upon the secu-
rities intermediary with whom the
debtor’s securities account is main-
tained, except where a security entitle-
ment is maintained in the name of a
secured party, in which case the debt-
or’s interest may be reached by legal
process upon the secured party. These
regulations do not purport to establish
whether a Federal Reserve Bank is re-
quired to honor an order or other no-
tice of attachment in any particular
case or class of cases.

(c) Conversion of definitive securities
into book-entry securities. Definitive
Farm Credit securities may be con-
verted to book-entry form in accord-
ance with the terms of the applicable
securities documentation and Federal
Reserve Operating Circular.

[61 FR 67192, Dec. 20, 1996, as amended at 62
FR 53230, Oct. 14, 1997]
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§ 615.5461 Lost, stolen, destroyed, mu-
tilated or defaced Farm Credit se-
curities, including coupons.

(a) Relief on the account of the loss,
theft, destruction, mutilation, or de-
facement of any definitive consolidated
or Systemwide securities of the Farm
Credit banks and coupons of such secu-
rities may be granted on the same
basis and to the same extent as relief
may be granted under the statutes of
the United States and the regulations
of the Department of the Treasury on
the account of the loss, theft, destruc-
tion, mutilation, or defacement of
United States securities and coupons of
such securities.

(b) Applicants for relief under para-
graph (a) of this section, shall present
claims and proof of loss:

(1) To the Division of Special Invest-
ments, Bureau of the Public Debt, P.O.
Box 396, Parkersburg, WV 26102–0396, in
the case of consolidated or Systemwide
securities of the Farm Credit banks
issued prior to May 1, 1978; or

(2) To the Federal Farm Credit Banks
Funding Corporation, 10 Exchange
Place, Suite 1401, Jersey City, NJ 07302,
in the case of consolidated or System-
wide securities issued on or after May
1, 1978.

§ 615.5462 Restrictive endorsement of
bearer securities.

When consolidated and Systemwide
bearer securities of the Farm Credit
banks are being presented to Federal
Reserve Banks, for redemption, ex-
change, or conversion to book entry,
such securities may be restrictively en-
dorsed. The restrictive endorsement
shall be placed thereon in substantially
the same manner and with the same ef-
fects as prescribed in United States
Treasury Department regulations, now
or hereafter in force, governing like
transactions in United States bonds;
and consolidated or Systemwide securi-
ties of the Farm Credit banks so en-
dorsed shall be prepared for shipment
and shipped in the manner prescribed
in such regulations for United States
bearer securities. (See 31 CFR part 328.)

Subpart P—Global Debt Securities

§ 615.5500 Definitions.

In this subpart, unless the context
otherwise requires or indicates:

(a) Global debt securities means con-
solidated Systemwide debt securities
issued by the Funding Corporation on
behalf of the Farm Credit banks under
section 4.2(d) of the Act through a fis-
cal agent or agents and distributed ei-
ther exclusively outside the United
States or simultaneously inside and
outside the United States.

(b) Global agent means any fiscal
agent, other than the Federal Reserve
Banks, used by the Funding Corpora-
tion to facilitate the sale of global debt
securities.

[60 FR 57919, Nov. 24, 1995]

§ 615.5502 Issuance of global debt secu-
rities.

(a) The Funding Corporation may
provide for the sale of global debt secu-
rities on behalf of the Farm Credit
banks through a global agent or agents
by negotiation, offer, bid, or syndicate
sale, and deliver such obligations by
book-entry, wire transfer, or such
other means as may be appropriate.

(b) The Funding Corporation Board of
Directors shall establish appropriate
criteria for the selection of global
agents and shall approve each global
agent.

[60 FR 57919, Nov. 24, 1995]

Subpart Q—Bankers Acceptances

§ 615.5550 Bankers acceptances.

Subject to the provisions of § 614.4710,
banks for cooperatives may rediscount
with other purchasers the acceptances
they have created. The bank for co-
operatives’ board of directors, under es-
tablished policies, may delegate this
authority to management.

[55 FR 24888, June 19, 1990]
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Subpart R—Farm Credit System Fi-
nancial Assistance Corpora-
tion Securities

§ 615.5560 Book-entry Procedure for
Farm Credit System Financial As-
sistance Corporation Securities.

(a) The Farm Credit System Finan-
cial Assistance Corporation (Financial
Assistance Corporation) is a federally
chartered instrumentality of the
United States, and an institution of
the Farm Credit System, subject to the
examination and regulation of the
Farm Credit Administration.

(b) Subject to the approval of the
Farm Credit System Assistance Board,
the Financial Assistance Corporation
is authorized by section 6.26 of the Act
to issue uncollateralized bonds, notes,
debentures, and similar obligations,
guaranteed as to the timely payment
of principal and interest by the Sec-
retary of the Treasury, for a term of 15
years (Financial Assistance Corpora-
tion securities). The Financial Assist-
ance Corporation may prescribe the
forms, the denominations, the rates of
interest, the conditions, the manner of
issuance and the prices of such Finan-
cial Assistance Corporation obliga-
tions.

(c) Financial Assistance Corporation
securities shall be governed by
§§ 615.5450, and 615.5452 through 615.5460.
In interpreting those sections for pur-
poses of this subpart, unless the con-
text requires otherwise, the term ‘‘Fi-
nancial Assistance Corporation securi-
ties’’ shall be read for ‘‘Farm Credit se-
curities,’’ and ‘‘Financial Assistance
Corporation’’ shall be read for ‘‘Farm
Credit banks’’ and ‘‘Funding Corpora-
tion.’’ These terms shall be read as
though modified where necessary to ef-
fectuate the application of the des-
ignated sections of subpart O of this
part to the Financial Assistance Cor-
poration.

[53 FR 12141, Apr. 13, 1988; 53 FR 27156, July
19, 1988, as amended at 61 FR 67195, Dec. 20,
1996]

Subpart S—Federal Agricultural
Mortgage Corporation Securities

§ 615.5570 Book-entry procedures for
Federal Agricultural Mortgage Cor-
poration Securities.

(a) The Federal Agricultural Mort-
gage Corporation (Farmer Mac) is a
Federally chartered instrumentality of
the United States and an institution of
the Farm Credit System, subject to the
examination and regulation of the
Farm Credit Administration.

(b) Farmer Mac, either in its own
name or through an affiliate controlled
or owned by Farmer Mac, is authorized
by section 8.6 of the Act:

(1) To issue and/or guarantee the
timely payment of principal and inter-
est on securities representing interests
in or obligations backed by pools of ag-
ricultural real estate loans (guaranteed
securities); and

(2) To issue debt obligations (which,
together with the guaranteed securi-
ties described in paragraph (b)(1) of
this section, are referred to as Farmer
Mac securities). Farmer Mac may pre-
scribe the forms, the denominations,
the rates of interest, the conditions,
the manner of issuance, and the prices
of Farmer Mac securities.

(c) Farmer Mac securities shall be
governed by §§ 615.5450, and 615.5452
through 615.5460. In interpreting those
sections for purposes of this subpart,
unless the context requires otherwise,
the term ‘‘Farmer Mac securities’’
shall be read for ‘‘Farm Credit securi-
ties,’’ and ‘‘Farmer Mac’’ shall be read
for ‘‘Farm Credit banks’’ and ‘‘Funding
Corporation.’’ These terms shall be
read as though modified where nec-
essary to effectuate the application of
the designated sections of subpart O of
this part to Farmer Mac.

[61 FR 31394, June 20, 1996, as amended at 61
FR 67195, Dec. 20, 1996]

PART 616 [RESERVED]
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PART 617—REFERRAL OF KNOWN
OR SUSPECTED CRIMINAL VIOLA-
TIONS

Sec.
617.1 Purpose and scope.
617.2 Referrals.
617.3 Notification of board of directors and

bonding company.
617.4 Institution responsibilities.

AUTHORITY: Secs. 5.9, 5.17 of the Farm Cred-
it Act (12 U.S.C. 2243, 2252).

SOURCE: 62 FR 24566, May 6, 1997, unless
otherwise noted.

§ 617.1 Purpose and scope.
(a) This part applies to all institu-

tions of the Farm Credit System as de-
fined in section 1.2(a) of the Farm Cred-
it Act of 1971, as amended, (Act) (12
U.S.C. 2002(a)) including, but not lim-
ited to, associations, banks, service
corporations chartered under section
4.25 of the Act, the Federal Farm Cred-
it Banks Funding Corporation, the
Farm Credit System Financial Assist-
ance Corporation, the Farm Credit
Leasing Services Corporation, and the
Federal Agricultural Mortgage Cor-
poration (hereinafter, institutions).
The purposes of this part are to ensure
public confidence in the Farm Credit
System, to ensure the reporting of
known or suspected criminal activity,
to reduce potential losses to institu-
tions, and to ensure the safety and
soundness of institutions. This part re-
quires that institutions use the Farm
Credit Administration Criminal Refer-
ral Form (hereinafter FCA Referral
Form) to notify the appropriate Fed-
eral authorities when any known or
suspected Federal criminal violations
of the type described in § 617.2 are dis-
covered by institutions.

(b) The specific referral requirements
of this part apply to known or sus-
pected criminal violations of the
United States Code involving the as-
sets, operations, or affairs of an insti-
tution. This part prescribes procedures
for referring those violations to the
proper Federal authorities and the
Farm Credit Administration. No spe-
cific procedural requirements apply to
the referral of violations of State or
local laws.

(c) Nothing in this part should be
construed as reducing in any way an

institution’s ability to report known or
suspected criminal activities to the ap-
propriate investigatory or prosecuting
authorities, whether Federal, State, or
local, even when the circumstances in
which a report is required under § 617.2
are not present.

(d) It shall be the responsibility of
each System institution to determine
whether there appears to be a reason-
able basis to conclude that a criminal
violation has been committed and, if
so, to report the matter to the proper
law enforcement authorities for consid-
eration of prosecution.

(e) Each referral required by § 617.2(a)
shall be made on the FCA Referral
Form in accordance with the FCA Re-
ferral Form instructions relating to its
filing and distribution.

§ 617.2 Referrals.

(a) Each institution and its board of
directors shall exercise due diligence to
ensure the discovery, appropriate in-
vestigation, and reporting of criminal
activity. Within 30 calendar days of de-
termining that there is a known or sus-
pected criminal violation of the United
States Code involving or affecting its
assets, operations, or affairs, the insti-
tution shall refer such criminal viola-
tion to the appropriate regional offices
of the United States Attorney, and the
Federal Bureau of Investigation or the
United States Secret Service or both,
using the FCA Referral Form. A copy
of the completed FCA Referral Form,
accompanied by any relevant docu-
mentation, shall be provided at the
same time to the Farm Credit Adminis-
tration’s Office of General Counsel. In
the event that a Farm Credit bank
makes a loan through a Federal land
bank association which services the
loan, the Federal land bank association
must inform the Farm Credit bank of
any known or suspected violation in-
volving that loan and the Farm Credit
bank shall refer the violation to Fed-
eral law enforcement authorities under
this section. A report is required in cir-
cumstances where there is:

(1) Any known or suspected criminal
activity (e.g., theft, embezzlement),
mysterious disappearance, unexplained
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shortage, misapplication, or other de-
falcation of property and/or funds, re-
gardless of amount, where an institu-
tion employee, officer, director, agent,
or other person participating in the
conduct of the affairs of such an insti-
tution is suspected;

(2) Any known or suspected criminal
activity involving an actual or poten-
tial loss of $5,000 or more, through false
statements or other fraudulent means,
where the institution has a substantial
basis for identifying a possible suspect
or group of suspects and the suspect(s)
is not an institution employee, officer,
director, agent, or other person partici-
pating in the conduct of the affairs of
such an institution;

(3) Any known or suspected criminal
activity involving an actual or poten-
tial loss of $25,000 or more, through
false statements or other fraudulent
means, where the institution has no
substantial basis for identifying a pos-
sible suspect or group of suspects; or

(4) Any known or suspected criminal
activity involving a financial trans-
action in which the institution was
used as a conduit for such criminal ac-
tivity (such as money laundering/struc-
turing schemes).

(b) In circumstances where there is a
known or suspected violation of State
or local criminal law, the institution
shall notify the appropriate State or
local law enforcement authorities.

(c) In addition to the requirements of
paragraph (a) of this section, the insti-
tution shall immediately notify by
telephone the appropriate Federal law
enforcement authorities and FCA of-
fices specified on the FCA Referral
Form upon determining that a known
or suspected criminal violation of Fed-
eral law requiring urgent attention has
occurred or is ongoing. Such cases in-
clude, but are not limited to, those
where:

(1) There is a likelihood that the sus-
pect(s) will flee;

(2) The magnitude or the continu-
ation of the known or suspected crimi-
nal violation may imperil the institu-
tion’s continued operation; or

(3) Key institution personnel are in-
volved.

§ 617.3 Notification of board of direc-
tors and bonding company.

(a) The institution’s board of direc-
tors shall be promptly notified of any
criminal referral by the institution, ex-
cept that if the criminal referral in-
volves a member of the board of direc-
tors, discretion may be exercised in no-
tifying such member of the referral.

(b) The institution involved shall
promptly make all required notifica-
tions under any applicable surety bond
or other contract for protection.

§ 617.4 Institution responsibilities.
Each institution shall establish effec-

tive policies and procedures designed
to ensure compliance with this part,
including, but not limited to, adequate
internal controls.

PART 618—GENERAL PROVISIONS

Subpart A—Related Services

Sec.
618.8000 Definitions.
618.8005 Eligibility.
618.8010 Related services authorization

process.
618.8015 Policy guidelines.
618.8020 Feasibility requirements.
618.8025 Feasibility reviews.
618.8030 Out-of-territory related services.

Subpart B—Member Insurance

618.8040 Authorized insurance services.

Subpart C—Leasing

618.8050 Leasing authority.
618.8060 Leasing limitations.

Subparts D–E [Reserved]

Subpart F—Miscellaneous Provisions

618.8210 Conducting information programs.
618.8220 [Reserved]
618.8230 [Reserved]
618.8250 Purchases and sales of personal

property.
618.8260 [Reserved]
618.8270 Travel, subsistence, and other re-

lated expenses.

Subpart G—Releasing Information

618.8300 General regulation.
618.8310 Lists of borrowers and stockhold-

ers.
618.8320 Data regarding borrowers and loan

applicants.
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618.8325 Disclosure of loan documents.
618.8330 Director, officer or employee sum-

moned as witness.
618.8340 [Reserved]

Subpart H—Disposition of Obsolete
Records

618.8360 [Reserved]
618.8370 [Reserved]

Subpart I [Reserved]

Subpart J—Internal Controls

618.8430 Internal controls.
618.8440 Planning.

AUTHORITY: Secs. 1.5, 1.11, 1.12, 2.2, 2.4, 2.5,
2.12, 3.1, 3.7, 4.12, 4.13A, 4.25, 4.29, 5.9, 5.10, 5.17
of the Farm Credit Act (12 U.S.C. 2013, 2019,
2020, 2073, 2075, 2076, 2093, 2122, 2128, 2183, 2200,
2211, 2218, 2243, 2244, 2252).

Subpart A—Related Services

SOURCE: 60 FR 34099, June 30, 1995, unless
otherwise noted.

§ 618.8000 Definitions.

For the purposes of this subpart, the
following definitions shall apply:

(a) Program means the method or pro-
cedures used to deliver a related serv-
ice. This distinguishes the particulars
of how a related service will be pro-
vided from the type of activity or con-
cept.

(b) Related service means any service
or type of activity provided by a Sys-
tem bank or association that is appro-
priate to the recipient’s on-farm,
aquatic, or cooperative operations, in-
cluding control of related financial
matters. The term ‘‘related service’’ in-
cludes, but is not limited to, technical
assistance, financial assistance, finan-
cially related services and insurance,
but does not include lending or leasing
activities.

(c) System banks and associations
means Farm Credit Banks, agricultural
credit banks, banks for cooperatives,
agricultural credit associations, pro-
duction credit associations, Federal
land bank associations, Federal land
credit associations, and service cor-
porations formed pursuant to section
4.25 of the Act.

§ 618.8005 Eligibility.
(a) Farm Credit Banks and associa-

tions may offer related services to per-
sons eligible to borrow as defined in
§§ 613.3000 (a) and (b), 613.3010, and
613.3300 of this chapter.

(b) Banks for cooperatives may offer
related services to entities eligible to
borrow as defined in §§ 613.3100, 613.3200,
and 613.3300 of this chapter.

(c) Agricultural credit banks may
offer related services appropriate to
on-farm and aquatic operations of per-
sons eligible to borrow specified in
paragraph (a) of this section and may
offer related services appropriate to co-
operative operations of entities eligible
to borrow as specified in paragraph (b)
of this section.

(d) Service corporations formed pur-
suant to section 4.25 of the Act may
offer related services to persons eligi-
ble to borrow from the owners of the
service corporation, pursuant to para-
graphs (a), (b), (c), and (e) of this sec-
tion.

(e) System banks and associations
may provide related services to recipi-
ents that do not otherwise meet the re-
quirements of this section in connec-
tion with loan applications, loan serv-
icing, and other transactions between
these recipients and persons eligible to
borrow as defined in paragraphs (a), (b),
or (c) of this section, as long as the
service provided is requested by an eli-
gible borrower or necessary to the
transaction between the parties. Such
services include, but are not limited to,
fee appraisals of agricultural assets
provided to any Federal agency, com-
mercial banks, and other lenders.

[60 FR 34099, June 30, 1995, as amended at 62
FR 4450, Jan. 30, 1997]

§ 618.8010 Related services authoriza-
tion process.

(a) Authorities. System banks and as-
sociations may only offer related serv-
ices that meet the criteria specified in
this regulation and are authorized by
the FCA.

(b) New service proposals. (1) A System
bank or association that proposes or
intends to offer a related service that
the FCA has not previously authorized
must submit to the FCA, in writing, a
proposal that includes a description of
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the service, a statement of how it
meets the regulatory definition of ‘‘re-
lated services’’ in § 618.8000(b), and the
risk analysis cited in § 618.8020(b)(3).
The FCA will evaluate the proposed
service based on the information sub-
mitted, and may also consider whether
there are extenuating circumstances or
other compelling reasons that justify
the proposed service or support a deter-
mination that the service is not au-
thorized. This evaluation will focus pri-
marily on Systemwide issues rather
than on institution or program-specific
factors.

(2) When authorizing a proposed re-
lated service, at its discretion, the FCA
may impose special conditions or limi-
tations on any related service or pro-
gram to offer a related service.

(3) At its discretion the FCA may, at
any time during its evaluation of a pro-
posed related service, publish the pro-
posed related service in the FEDERAL
REGISTER for public comment.

(4) Within 60 days of the FCA receiv-
ing a completed proposal, including
any additional information the FCA
may require, the FCA will act on the
request to authorize a new service. The
FCA shall approve the request, deny
the request, or publish the service for
public comment in the FEDERAL REG-
ISTER. For good cause and prior to the
expiration of the 60 days, the FCA may
extend this period for an additional 60
days.

(5) Within the time period estab-
lished in paragraph (b)(4) of this sec-
tion, the FCA shall notify the request-
ing institution of its actions. Follow-
ing notification of the requesting insti-
tution, the FCA will notify all System
banks and associations of its deter-
mination on the proposed service by
bookletter or other means. If a service
is not authorized, the reasons for de-
nial will be included in the notifica-
tions to the System and the requesting
institution.

(c) Previously authorized services. (1)
For related services that have been au-
thorized by the FCA, any System bank
or association may develop a program
and subsequently offer the related serv-
ice to eligible recipients, subject to
any special conditions or institutional
limits placed by the FCA. These pro-
grams will be subject to review and

evaluation during the examination and
enforcement process.

(2) The FCA shall make available to
all System banks and associations a
list of such related services (‘‘related
services list’’ or ‘‘list’’) and will update
the list in accordance with paragraph
(b)(5) of this section. The list will con-
tain the following:

(i) A description of each related serv-
ice; and

(ii) The types of institutions author-
ized to offer each type of related serv-
ice;

(iii) Identification of any special con-
ditions on how the related service may
be offered. The special conditions and
description of the service will be fully
detailed in FCA’s notice to System in-
stitutions under paragraph (b)(5) of
this section.

(3) At least 10 business days prior to
implementing a related service pro-
gram already on the list, the System
bank or association must notify the
FCA Office of Examination field office
responsible for examining that institu-
tion in writing and provide it with a
description of the proposed related
service program.

§ 618.8015 Policy guidelines.
(a) The board of directors of each

System bank or association providing
related services must adopt a policy
addressing related services. The policy
shall include clearly stated purposes,
objectives, and operating parameters
for offering related services and a re-
quirement that each service offered be
consistent with the institution’s busi-
ness plan and long-term strategic
goals. Such policy shall also be subject
to review under an appropriate internal
control policy.

(b) All related services must be of-
fered to recipients on an optional basis.
If the institution requires a related
service as a condition to borrow, it
must inform the recipient that the re-
lated service can be obtained from the
institution or from any other person or
entity offering the same or similar re-
lated services.

(c) All fees for related services must
be separately identified from loan in-
terest charges and disclosed to the re-
cipient of the service prior to providing
or implementing the service.
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§ 618.8020 Feasibility requirements.
For every related service program a

System bank or association provides, it
must document program feasibility.
The feasibility analysis shall include
the following:

(a) Support for the determination
that the related service is authorized;
and

(b) An overall cost-benefit analysis
that demonstrates program feasibility,
taking into consideration the following
items:

(1) An analysis of how the program
relates to or promotes the institution’s
business plan and strategic goals, and
whether offering the service is consist-
ent with the long-term goals described
in its capital plan;

(2) An analysis of the expected finan-
cial returns of the program which, at a
minimum, must include an evaluation
of market, pricing, competition issues,
and expected profitability. This analy-
sis should include an explanation of
how the program will contribute to the
overall financial health of the institu-
tion; and

(3) An analysis of the risk in the pro-
gram, including:

(i) An evaluation of the operational
costs and risks involved in offering the
program, such as management and per-
sonnel requirements, training require-
ments, and capital outlays;

(ii) An evaluation of the financial li-
ability that may be incurred as a result
of offering the program and any insur-
ance or other measures that are nec-
essary to minimize these risks; and

(iii) An evaluation of the conflicts of
interest, whether real or perceived,
that may arise as a result of offering
the program and any steps that are
necessary to eliminate or appro-
priately manage these conflicts.

§ 618.8025 Feasibility reviews.
(a) Prior to an association offering a

related service program for the first
time or offering a service that it did
not offer during the most recently
completed business cycle (generally 1
year), the board of directors of the
funding bank must verify that the as-
sociation has performed a feasibility
analysis pursuant to § 618.8020. The
bank review is limited to a determina-
tion that the feasibility analysis is

complete and that the analysis estab-
lishes that it is feasible for the associa-
tion to provide the program. Any con-
clusion by the bank that the feasibility
analysis is incomplete or fails to dem-
onstrate program feasibility must be
fully supported and communicated to
the association in writing within 60
days of its submission to the bank.

(b) Prior to a service corporation of-
fering a service for the first time or of-
fering a service that it did not offer
during the most recently completed
business cycle (generally 1 year), the
owners of the service corporation must
verify that the service corporation has
performed a feasibility analysis pursu-
ant to § 618.8020. If the owners all agree,
one bank with a significant ownership
interest can be delegated this respon-
sibility.

[60 FR 34099, June 30, 1995; 60 FR 42029, Aug.
15, 1995]

§ 618.8030 Out-of-territory related
services.

(a) System banks and associations
may offer related services outside their
chartered territories subject to the fol-
lowing conditions:

(1) The System bank or association
obtains consent from all chartered in-
stitutions currently offering the same
type of service in the territory in
which the service is to be provided; or

(2) If no System bank or association
is currently offering the same type of
service in the territory, then the out-
of-territory institution must obtain
the consent of at least one direct lend-
er institution chartered in the terri-
tory in which the related service is to
be provided.

(3) The consent obtained pursuant to
paragraphs (a)(1) and (a)(2) of this sec-
tion shall be in the form of a written
agreement with specific terms and con-
ditions including timeframes.

(b) System banks and associations
providing out-of-territory services
must fulfill all requirements of sub-
parts A and B of this part 618.

(c) An institution that consents to
another bank or association providing
a related service in its chartered terri-
tory must meet the requirements of
this section, but need not comply with
the other requirements of subparts A
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and B of this part 618, unless the pro-
gram consented to imposes a financial
obligation on the consenting institu-
tion. If a financial obligation exists,
then the consenting institution must
comply with §§ 618.8015, 618.8020 and
618.8025.

(d) Service corporations must follow
the requirements of this section in of-
fering related services out-of-territory.
A service corporation cannot consent
to an out-of-territory institution pro-
viding services in its chartered terri-
tory.

Subpart B—Member Insurance
§ 618.8040 Authorized insurance serv-

ices.
(a) Farm Credit System banks (ex-

cluding banks for cooperatives) (here-
inafter banks) and associations may
sell to their members and borrowers,
on an optional basis, credit or term life
and credit disability insurance appro-
priate to protect the loan commitment
in the event of death or disability of
the debtors. The sale of other insur-
ance necessary to protect a member’s
or borrower’s farm or aquatic unit is
permitted, but limited to hail and mul-
tiple-peril crop insurance, title insur-
ance, and insurance necessary to pro-
tect the facilities and equipment of
aquatic members and borrowers. A
member or borrower shall have the op-
tion, without coercion from the bank
or association, to accept or reject such
insurance.

(b) Bank and association board poli-
cies governing the provision of member
insurance programs shall be estab-
lished within the following general
guidelines:

(1) A System bank or association
may provide credit or term-life or cred-
it-disability insurance only to persons
who have a loan or lease with any Sys-
tem bank or association, without re-
gard to whether such institution is the
provider. Term-life insurance coverage
may continue after the loan has been
repaid or the lease terminated, pro-
vided the member can reasonably be
expected to borrow again within 2
years, and provided the continuation of
insurance is not contrary to state law.

(2) A debtor-creditor relationship is
not required for the sale of other insur-

ance specified in paragraph (a) of this
section, as long as purchasers are mem-
bers of a System bank or association.
For the purposes of this section,
‘‘member’’ means someone eligible to
borrow who is a stockholder or partici-
pation certificate holder and who ac-
quired stock or participation certifi-
cates to obtain a loan, for investment
purposes, or to qualify for other serv-
ices of the association or bank.

(3) In making insurance available
through private insurers, each bank
shall approve the programs of more
than two insurers for each type of in-
surance offered in the bank’s chartered
territory, provided that more than two
insurers for each type of insurance
have proposed programs to the bank
that will, in all likelihood, have long-
term viability, and meet the require-
ments of § 618.8040(b)(4)(i) of this sec-
tion. The banks shall make a reason-
able and good faith effort to attract
more than two qualified insurers for
each insurance program offered to bor-
rowers in all States of the bank’s char-
tered territory. Where the bank is un-
able to approve more than two insur-
ers, the bank shall document its efforts
to attract additional qualified insurers
for the affected insurance program and
State. The banks may provide com-
parative information relating to costs
and quality of approved programs and
the financial condition of approved
companies.

(4) Member insurance services may
be offered only if:

(i) The insurance program has been
approved by the bank or association
from among eligible programs made
available to it by insurers—

(A) Meeting reasonable financial and
quality of service standards prescribed
by the bank; and

(B) Licensed under State law to do
business in the State(s) in which the
insurance is offered:

(ii) The bank or association has the
capacity to render authorized insur-
ance services in an effective and effi-
cient manner;

(iii) There exists the probability that
the service will generate sufficient rev-
enue to cover all costs;

(iv) Rendering the insurance service
will not have an adverse effect on the
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credit or other operations of the bank
or association; and

(v) In making insurance available
through approved insurers, the board of
directors of the bank or association
shall make a reasonable and good faith
effort to select and offer at least two
approved insurers for each type of in-
surance made available to the members
and borrowers. In the event that the
bank or association has selected less
than two insurers for any insurance
program, such bank or association
shall document the reasons why it is
unable to offer members and borrowers
additional insurers for the affected in-
surance program.

(5) All costs to members and borrow-
ers for insurance services provided
shall be disclosed separately from in-
terest charges.

(6) Bank and association personnel
shall not benefit from insurance sales
by receipt of commissions or gifts from
underwriting insurance companies.
However, employees may participate in
an incentive plan under which incen-
tive compensation is provided based on
the sale of insurance.

(i) In any single year, for all employ-
ees except full-time insurance person-
nel or full-time supervisors or man-
agers of insurance departments, incen-
tive compensation attributable to sales
of all types of insurance cannot exceed
an amount equivalent to 5 percent of
the recipient’s annual base salary.

(ii) In any single year, for full-time
insurance personnel and full-time su-
pervisors and managers of insurance
departments, incentive compensation
for sales of credit life and similar types
of insurance (i.e. insurance that pays
on a loan or mortgage upon the death
or disability of the debtor) cannot ex-
ceed an amount equivalent to 5 percent
of the recipient’s annual base salary.

(iii) No incentive compensation limit
applies to sales of other insurance
(crop, title, etc.) by full-time insurance
personnel or full-time supervisors or
managers of insurance departments.

(7) Term insurance may be written
for the amount of coverage desired by
the member or borrower, but in no case
may the amount of term insurance,
credit life insurance, or a combination
of the two with an institution of the
System, be in excess of total loan com-

mitments to the member or borrower
by the institution writing the insur-
ance.

(8) The banks may, only by agree-
ment with an insurer, offer services
traditionally furnished by insurers to
the Farm Credit System. This shall in-
clude master marketers when consider-
ing the sale of Federal crop insurance.
The banks shall not underwrite insur-
ance, adjust claim payments or settle-
ments, or train and school or service
adjustors or insurance agents.

(9) No bank or association shall, di-
rectly or indirectly, condition the ex-
tension of credit or provision of other
service on the purchase of insurance
sold or endorsed by a bank or associa-
tion. At the time insurance sold or en-
dorsed by a bank or association is of-
fered to a member or borrower, a bank
or association shall present a written
notice that the service is optional. The
notice shall be in prominent type and
separately signed by the member or
borrower. The bank or association
shall explain to the member or bor-
rower that purchase of insurance from
the association is optional and that the
member or borrower will not be dis-
criminated against for obtaining the
insurance elsewhere.

(10) No bank or association shall, di-
rectly or indirectly, discriminate in
any manner against any agent, broker,
or insurer that is not affiliated with
such bank or association, or against
any party who purchases insurance
through any such nonaffiliated insur-
ance agent, broker, or insurer.

(11) Bank supervision shall ensure
that insurance services offered by ap-
proved insurers consistently provide
members or borrowers with a high
quality and cost-effective service as
prescribed by policies of the bank’s
board of directors, but such supervision
shall be without any coercion or sua-
sion from any bank in favor of any
agent or insurer.

(12) Records must be maintained by
banks and associations in sufficient de-
tail to facilitate the review and super-
vision required herein.

[47 FR 38867, Sept. 3, 1982, as amended at 53
FR 35305, Sept. 13, 1988; 56 FR 65990, Dec. 20,
1991. Redesignated and amended at 60 FR
34099, 34101, June 30, 1995]
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Subpart C—Leasing

§ 618.8050 Leasing authority.

A Farm Credit bank or association
with direct lending authority may own
and lease, or lease with option to pur-
chase, to its eligible borrowers, equip-
ment or facilities needed in the farm-
ing and aquatic or cooperative oper-
ations of such eligible borrowers.

[55 FR 24888, June 19, 1990]

§ 618.8060 Leasing limitations.

This authority shall not be operative
until such time as adequate programs
have been formulated and approved by
the bank’s board.

[37 FR 11442, June 7, 1972. Redesignated at 47
FR 12151, Mar. 22, 1982, as amended at 54 FR
1151, Jan. 12, 1989; 54 FR 50736, Dec. 11, 1989]

Subparts D–E [Reserved]

Subpart F—Miscellaneous
Provisions

SOURCE: 37 FR 11442, June 7, 1972, unless
otherwise noted. Redesignated at 47 FR 12151,
Mar. 22, 1982.

§ 618.8210 Conducting information
programs.

Recognizing the importance of in-
formed members and prospective mem-
bers to the success of a cooperative or-
ganization, the banks and associations
should conduct information programs
to inform the farmers and the general
public about their organization, func-
tions, and services. These efforts may
include use of publications, advertis-
ing, motion pictures, news releases,
broadcast materials, special edu-
cational events and other member rela-
tions and public information methods.
Such programs shall be coordinated
within each district and, where appro-
priate, across district lines.

[37 FR 11442, June 7, 1972. Redesignated at 47
FR 12151, Mar. 22, 1982, and amended at 56 FR
2675, Jan. 24, 1991]

§ 618.8220 [Reserved]

§ 618.8230 [Reserved]

§ 618.8250 Purchases and sales of per-
sonal property.

Personal property shall be bought
and sold by the banks and associations
in accordance with policies and prac-
tices adopted by the district board. In
order to avoid grounds for allegations
of favoritism or fraud a bank or asso-
ciation shall not sell surplus property
above a stated value established by the
board to an employee except through
open competitive bidding.

§ 618.8260 [Reserved]

§ 618.8270 Travel, subsistence, and
other related expenses.

(a) Each Farm Credit institution
board shall develop a written policy
and maintain written records regarding
the reimbursement of travel, subsist-
ence, and other related expenses to its
directors, officers, and employees. The
policy shall address, at a minimum, the
authorized purposes for which reim-
bursement of travel, subsistence, and
other related expenses may be made
and the guidelines and limitations on
reimbursement.

(b) Each board shall require a review
by the institution’s internal auditor
(or person designated by the board) of
at least a sampling of the records
maintained pursuant to paragraph (a)
of this section to determine if the poli-
cies are being consistently followed.
This review shall be conducted at least
annually, with the results reported to
the board audit committee or the full
board, if the board does not have an
audit committee.

[59 FR 37411, July 22, 1994]

Subpart G—Releasing Information

§ 618.8300 General regulation.

Except as necessary in performing of-
ficial duties or as authorized in the fol-
lowing paragraphs, no director or em-
ployee of a bank, association, or agen-
cy thereof shall disclose information of
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a type not ordinarily contained in pub-
lished reports or press releases regard-
ing any such banks or associations or
their borrowers or members.

[37 FR 11442, June 7, 1972. Redesignated at 47
FR 12151, Mar. 22, 1982]

§ 618.8310 Lists of borrowers and
stockholders.

(a) Any System institution, for the
purpose of protecting the security posi-
tion of the institution, may provide
lists of borrowers to buyers, ware-
housemen, and others who deal in
produce or livestock of the kind that
secures such loans, except to the ex-
tent such actions are prohibited by
State laws adopted in accordance with
the Food Security Act of 1985, Pub. L.
99–198, 99 Stat. 1354. Lists of borrowers
or stockholders shall not otherwise be
released by any bank or association ex-
cept in accordance with paragraph (b)
of this section.

(b)(1) Within 7 days after receipt of a
written request by a stockholder, each
agricultural credit bank, bank for co-
operatives, Federal land bank associa-
tion, production credit association,
merged association, or Farm Credit
Bank shall provide a current list of its
stockholders to such requesting stock-
holder. As a condition to providing the
list, the bank or association may re-
quire that the stockholder agree and
certify in writing that the stockholder
will:

(i) Utilize the list exclusively for
communicating with stockholders for
permissible purposes; and

(ii) Not make the list available to
any person, other than the stockhold-
er’s attorney or accountant, without
first obtaining the written consent of
the institution.

(2) As an alternative to receiving a
list of stockholders, a stockholder may
request the institution to mail or oth-
erwise furnish to each stockholder a
communication for a permissible pur-
pose on behalf of the requesting stock-
holder. This alternative may be used at
the discretion of the requesting stock-
holder, provided that the requester
agrees to defray the reasonable costs of
the communication. In the event the
requester decides to exercise this op-
tion, the institution shall provide the
requester with a written estimate of

the costs of handling and mailing the
communication as soon as practicable
after receipt of the stockholder’s re-
quest to furnish a communication.

(3) For purposes of paragraph (b) of
this section ‘‘permissible purpose’’ is
defined to mean matters relating to
the business operations of the bank or
association. This shall include matters
relating to the effectiveness of man-
agement, the use of corporate assets,
and the performance of directors and
officers. This shall not include commu-
nications involving commercial, social,
political, or charitable causes, commu-
nications relating to the enforcement
of a personal claim or the redress of a
personal grievance, or proposals advo-
cating that the bank or association
violate any Federal, State, or local law
or regulation.

[51 FR 39503, Oct. 28, 1986, as amended at 53
FR 35457, Sept. 14, 1988; 61 FR 67188, Dec. 20,
1996]

§ 618.8320 Data regarding borrowers
and loan applicants.

(a) Except as provided in paragraph
(b) of this section, the directors, offi-
cers, and employees of every bank and
association shall hold in strict con-
fidence all information regarding the
character, credit standing, and prop-
erty of borrowers and applicants for
loans. They shall not exhibit or quote
the following documents: Loan applica-
tions; supplementary statements by
applicants; letters and statements rel-
ative to the character, credit standing,
and property of borrowers and appli-
cants; recommendations of loan com-
mittees; and reports of inspectors,
fieldmen, investigators, and appraisers.

(b) The requirements of paragraph (a)
of this section are subject to the fol-
lowing exceptions.

(1) Examiners and other authorized
representatives of the Farm Credit Ad-
ministration and the bank concerned
shall have free access to all informa-
tion, records, and files.

(2) In connection with a legitimate
law enforcement inquiry, accredited
representatives of any agency or de-
partment of the United States may be
given access to information upon pres-
entation of official identification and a
written request specifying:
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(i) The particular information de-
sired; and

(ii) That the information is relevant
to the law enforcement inquiry and
will be used only for the purpose for
which it is sought.

(3) The chairman of the presidents
committees and the presidents of the
banks may supply statistical and other
impersonal information pertaining to
groups of borrowers, applicants, and
loans, in response to requests from any
department or independent office of
the Government of the United States,
or responsible private organizations,
with the understanding that the infor-
mation will not be published.

(4) Information concerning borrowers
may be given for the confidential use of
any Farm Credit institution in con-
templation of the extension of credit or
the collection of loans.

(5) Impersonal information based
solely on transactions or experience
with a borrower, such as amounts of
loans, terms, and payment records,
may be given by a bank or association
to any reliable organization for its con-
fidential use in contemplation of the
extension of credit or to a consumer re-
porting agency.

(6) Credit information concerning
any borrower may be given when such
borrower consents thereto in writing.

(7) In litigation between a borrower
(or his successor in interest) and a
bank or association, any competent
evidence may be introduced with re-
spect to any relevant statements made
orally or in writing by or to the bor-
rower or his successor.

(8) An unsuccessful applicant for
credit which primarily is for personal,
family, or household purposes, if his
application was rejected either wholly
or partly because of information con-
tained in a consumer report from a
consumer reporting agency shall be ad-
vised as required in section 615(a) of
the Fair Credit Reporting Act (84 Stat.
1133), and if his application was re-
jected either wholly or partly because
of information obtained from a person
other than a consumer reporting agen-
cy shall be advised as required in sec-
tion 615(b) thereof.

(9)(i) Any information or analysis of
information requested during the
course of mediation by a State agency,

governor’s office or mediator under any
State mediation program certified
under section 501 of the Agricultural
Credit Act of 1987, may be provided to
the State agency, governor’s office or
mediator, with the approval of the bor-
rower.

(ii) Information concerning borrow-
ers contained in an appraisal report
may be given by a Farm Credit institu-
tion to any State agency certifying and
licensing real estate appraisers pro-
vided that the Farm Credit institution:

(A) Certifies that the information is
required in connection with an employ-
ee’s application for certification and li-
censure and that the institution has
taken appropriate steps to protect the
confidentiality of any borrower infor-
mation that is not essential to the
State’s evaluation of the application;
and

(B) Determines that the State certifi-
cation and licensing program makes
reasonable provisions for protecting
the confidentiality of the borrower in-
formation contained in the appraisal
report.

(10) Collateral evaluation reports
may be released to a loan applicant,
when required by the Equal Credit Op-
portunity Act or related regulations.

(c) The exceptions in paragraph (b) of
this section shall be exercised by Farm
Credit institutions with full awareness
of the requirements of the Fair Credit
Reporting Act.

[37 FR 11442, June 7, 1972. Redesignated at 47
FR 12151, Mar. 22, 1982, and amended at 53 FR
35457, Sept. 14, 1988; 56 FR 2675, Jan. 24, 1991;
58 FR 51994, Oct. 6, 1993; 59 FR 46734, Sept. 12,
1994; 61 FR 67188, Dec. 20, 1996; 62 FR 25831,
May 12, 1997]

§ 618.8325 Disclosure of loan docu-
ments.

(a) For purposes of this section, the
following definitions shall apply:

(1) Borrower means any signatory to a
loan contract who is either primarily
or secondarily liable on such contract,
including guarantors, endorsers, co-
signers or the like.

(2) Execution of the loan means the
time at which the borrower and the
qualified lender have entered into a
legal, binding, and enforceable loan
contract and any subsequent amend-
ment or modification of such contract.
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(3) Loan means a loan made to a
farmer, rancher, or producer or har-
vester of aquatic products, for any ag-
ricultural or aquatic purpose and other
credit needs of the borrower, including
financing for basic processing and mar-
keting directly related to the borrow-
er’s operations and those of other eligi-
ble farmers, ranchers, and producers or
harvesters of aquatic products.

(4) Loan contract means any written
agreement under which a qualified
lender lends or agrees to lend funds to
a borrower in consideration for, among
other things, the borrower’s promise to
repay the loaned funds at an agreed-
upon rate of interest.

(5) Loan document means any form,
application, agreement, contract, in-
strument, or other writing to which a
borrower affixes his signature or seal
and which the qualified lender intends
to retain in its files as evidence relat-
ing to the loan contract entered into
between it and the borrower, but shall
not include any document related to a
loan which the borrower has not
signed.

(6) Qualified lender means:
(i) A System institution that makes

loans (as defined in paragraph (a)(3) of
this section) except a bank for coopera-
tives; and

(ii) Each bank, institution, corpora-
tion, company, union, and association
described in section 1.7(b)(1)(B) of the
Act, but only with respect to loans dis-
counted or pledged under section
1.7(b)(1) of the Act.

(b) Each qualified lender shall pro-
vide a copy of all loan documents to
the borrower or the borrower’s legal
representative at the execution of the
loan. Subsequently, upon written re-
quest of a borrower or a borrower’s
legal representative, a qualified lender
shall provide, as soon as practicable, a
copy of any loan documents signed by
the borrower, a copy of other docu-
ments delivered by such borrower to
that qualified lender, and a copy of
each collateral evaluation of the bor-
rower’s assets made or used by the
qualified lender. To the extent that a
collateral evaluation may contain con-
fidential third party information, the

lender may protect such confidential
third party information by withholding
any information that would disclose
identifying characteristics of the third
party or his property. One copy shall
be furnished free of charge. The lender
may assess reasonable copying charges
for any additional copies requested by
the borrower.

(c) Each System bank and associa-
tion shall have available in its offices
copies of the institution’s articles of
incorporation or charter and bylaws for
inspection and shall furnish a copy of
such documents to any owner of stock
or participation certificates upon re-
quest.

[51 FR 39504, Oct. 28, 1986, as amended at 53
FR 35458, Sept. 14, 1988; 56 FR 2675, Jan. 24,
1991; 59 FR 46734, Sept. 12, 1994; 61 FR 67188,
Dec. 20, 1996]

§ 618.8330 Director, officer or em-
ployee summoned as witness.

If a director, officer or employee of
any association or bank is summoned
as a witness in litigation to which nei-
ther the Government nor any Farm
Credit organization is a party, for the
purpose of testifying or producing doc-
umentary evidence with respect to
matters which he is precluded by these
regulations to disclose, he shall ar-
range, if possible, with the attorney
who obtained the summons, to be ex-
cused from testifying. If not excused,
he shall appear in response to the sum-
mons but, before testifying or produc-
ing documentary evidence as to con-
fidential information, he shall respect-
fully advise the court of these regula-
tions against disclosing such informa-
tion and respectfully request that its
confidential nature be safeguarded.
After so doing, he may then testify or
produce documentary evidence as to
such information only to the extent
and under the conditions directed by
the court.

[37 FR 11442, June 7, 1972. Redesignated at 47
FR 12151, Mar. 22, 1982, as amended at 61 FR
67188, Dec. 20, 1996]
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§ 618.8340 [Reserved]

Subpart H—Disposition of
Obsolete Records

§ 618.8360 [Reserved]

§ 618.8370 [Reserved]

Subpart I [Reserved]

Subpart J—Internal Controls

§ 618.8430 Internal controls.

Each Farm Credit institution’s board
of directors shall adopt an internal
control policy which provides adequate
direction to the institution in estab-
lishing effective control over and ac-
countability for operations, programs,
and resources. The policy shall include,
at a minimum, the items enumerated
in the list which follows:

(a) Direction to management which
assigns responsibility for the internal
control function (financial, credit,
credit review, collateral, and adminis-
trative) to an officer (or officers) of the
institution.

(b) Adoption of internal audit and
control procedures that evidence re-
sponsibility for review and mainte-
nance of comprehensive and effective
internal controls.

(c) Direction for the operation of a
program to review and assess its as-
sets. These policies shall include stand-
ards which address the administration
of this program, described in the list
which follows:

(1) Loan, loan-related assets, and ap-
praisal review standards, including
standards for scope of review selection
and standards for workpapers and sup-
porting documentation.

(2) Asset quality classification stand-
ards to be utilized in accordance with a
standardized classification system con-
sistent among associations within a
district and their funding Farm Credit
Bank or agricultural credit bank.

(3) Standards for assessing credit ad-
ministration, including the appraisal of
collateral.

(4) Standards for the training re-
quired to initiate the program.

[55 FR 24888, June 19, 1990]

§ 618.8440 Planning.

(a) No later than 30 days after the
commencement of each calendar year,
the board of directors of each Farm
Credit System institution shall adopt
an operational and strategic business
plan for at least the succeeding 3 years.

(b) The plan shall include, at a mini-
mum, the following:

(1) A mission statement.
(2) A review of the internal and exter-

nal factors that are likely to affect the
institution during the planning period.

(3) Quantifiable goals and objectives.
(4) Pro forma financial statements

for each year of the plan.
(5) A detailed operating budget for

the first year of the plan.
(6) The capital adequacy plan adopted

pursuant to §§ 615.5200(b), 615.5330 (c) or
(d), and 615.5335(b).

[53 FR 39250, Oct. 6, 1988, as amended at 62 FR
4450, Jan. 30, 1997]

PART 619—DEFINITIONS

Sec.
619.9000 The Act.
619.9010 Additional security.
619.9015 Agricultural credit associations.
619.9020 Agricultural credit banks.
619.9025 Agricultural land.
619.9050 Associations.
619.9060 Bank for cooperatives.
619.9110 Consolidation.
619.9130 Differential interest rates.
619.9135 Direct lender.
619.9140 Farm Credit bank(s).
619.9145 Farm Credit Bank.
619.9146 Farm Credit institutions.
619.9155 Federal land credit association.
619.9170 Fixed interest rate.
619.9180 Fixed interest spread.
619.9185 Funding Corporation.
619.9195 Loan participation.
619.9200 Loss-sharing agreements.
619.9210 Merger.
619.9230 Open-end mortgage loan plans.
619.9240 Participation agreement.
619.9250 Participation certificates.
619.9260 Primary security.
619.9330 Speculative purposes.
619.9340 Variable interest rate.

AUTHORITY: Secs. 1.7, 2.4, 4.9, 5.9, 5.12, 5.17,
5.18, 7.0, 7.6, 7.7, 7.8 of the Farm Credit Act;
12 U.S.C. 2015, 2075, 2160, 2243, 2246, 2252, 2253,
2279a, 2279b, 2279b–1, 2279b–2.

SOURCE: 37 FR 11446, June 7, 1972, unless
otherwise noted.
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§ 619.9000 The Act.

The Farm Credit Act of 1971; Pub. L.
92–181 and amendments.

§ 619.9010 Additional security.

Supplementary collateral to the pri-
mary security taken in connection
with the loan.

§ 619.9015 Agricultural credit associa-
tions.

Agricultural credit associations are
associations created by the merger of
one or more Federal land bank associa-
tions or Federal land credit associa-
tions and one or more production cred-
it associations and which have received
a transfer of authority to make and
participate in long-term real estate
mortgage loans pursuant to section 7.6
of the Act.

[55 FR 24888, June 19, 1990]

§ 619.9020 Agricultural credit banks.

Agricultural credit banks are those
banks created by the merger of a Farm
Credit Bank and a bank for coopera-
tives pursuant to section 7.0 of the Act.

[55 FR 24888, June 19, 1990]

§ 619.9025 Agricultural land.

Land improved or unimproved which
is devoted to or available for the pro-
duction of crops and other products
such as but not limited to fruits and
timber or for the raising of livestock.

[37 FR 11446, June 7, 1972. Redesignated at 55
FR 24888, June 19, 1990]

§ 619.9050 Associations.

The term associations includes (indi-
vidually or collectively) Federal land
bank associations, Federal land credit
associations, production credit associa-
tions, and agricultural credit associa-
tions.

[55 FR 24888, June 19, 1990]

§ 619.9060 Bank for cooperatives.

A bank for cooperatives is a bank
that is operating under section 3.0 of
the Act.

[61 FR 67188, Dec. 20, 1996]

§ 619.9110 Consolidation.
Creation of one new organizational

entity from two or more existing enti-
ties or parts thereof.

§ 619.9130 Differential interest rates.
An interest rate program under

which different rates of interest may
be made applicable to individual or
classes of loans on the basis of type,
purpose, amount, quality of loan, or a
combination of these factors.

§ 619.9135 Direct lender.
The term direct lender refers to Farm

Credit banks and associations (produc-
tion credit associations, agricultural
credit associations, and Federal land
credit associations) authorized to lend
to eligible borrowers identified in
§ 613.3000.

[55 FR 24889, June 19, 1990]

§ 619.9140 Farm Credit bank(s).
Except as otherwise defined, the term

Farm Credit bank(s) includes Farm
Credit Banks, agricultural credit
banks, and banks for cooperatives.

[55 FR 24889, June 19, 1990]

§ 619.9145 Farm Credit Bank.
The term Farm Credit Bank refers to

a bank resulting from the mandatory
merger of the Federal land bank and
the Federal intermediate credit bank
in each Farm Credit district pursuant
to section 410 of the Agricultural Cred-
it Act of 1987, Pub. L. 100–233, or any
bank resulting from a merger of two or
more Farm Credit Banks.

[55 FR 24889, June 19, 1990]

§ 619.9146 Farm Credit institutions.
Except as otherwise defined, the term

Farm Credit institutions refers to all in-
stitutions chartered and regulated by
the Farm Credit Administration as de-
scribed in section 1.2 of the Act, and to
the Funding Corporation.

[55 FR 24889, June 19, 1990, as amended at 56
FR 2675, Jan. 24, 1991]

§ 619.9155 Federal land credit associa-
tion.

The term Federal land credit associa-
tion refers to a Federal land bank asso-
ciation that has received a transfer of
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direct long-term real estate lending au-
thority pursuant to section 7.6 of the
Act.

[55 FR 24889, June 19, 1990]

§ 619.9170 Fixed interest rate.
The rate of interest specified in the

note or loan document which will pre-
vail as the maximum rate chargeable
to the borrower during the period of
the loan.

§ 619.9180 Fixed interest spread.
A percentage to be added to the cost

of money to the bank or association as
the means of establishing a lending
rate.

§ 619.9185 Funding Corporation.
The term Funding Corporation refers

to the Federal Farm Credit Banks
Funding Corporation established pur-
suant to section 4.9 of the Act.

[55 FR 24889, June 19, 1990]

§ 619.9195 Loan participation.
A fractional undivided interest in the

principal amount of a loan that is sold
by a lead lender to a participating in-
stitution in accordance with the re-
quirements of § 614.4330 of this chapter.
The term ‘‘loan participation’’ does not
include a subordinated participation
interest.

[57 FR 38250, Aug. 24, 1992]

§ 619.9200 Loss-sharing agreements.
A contractual arrangement under

which the parties agree to share losses
associated with loans or otherwise, as
may be provided for in the agreement.

[42 FR 20457, Apr. 20, 1977]

§ 619.9210 Merger.
Combining of one or more organiza-

tional entities into another similar en-
tity.

§ 619.9230 Open-end mortgage loan
plans.

A mortgage loan which permits the
borrower to obtain additional sums
during the term of the loan.

§ 619.9240 Participation agreement.
A contract under which a lender

agrees to sell a portion of a loan to one

or more purchasers under specific
terms set forth in the agreement.

§ 619.9250 Participation certificates.

Evidence of investment in a bank or
association to which all the rights and
obligations of stock attach with the ex-
ception of the right to vote in the af-
fairs of the institution.

§ 619.9260 Primary security.

The basic collateral securing the
loan.

§ 619.9330 Speculative purposes.

To buy or sell with the expectation of
profiting by fluctuations in price.

[40 FR 49078, Oct. 21, 1975]

§ 619.9340 Variable interest rate.

An interest rate on the outstanding
loan balances, which may be changed
from time to time during the period of
the loan, if provision is made in the
note or loan document.

PART 620—DISCLOSURE TO
SHAREHOLDERS

Subpart A—General

Sec.
620.1 Definitions.
620.2 Preparing and filing the reports.
620.3 Prohibition against incomplete, inac-

curate, or misleading disclosure.

Subpart B—Annual Report to Shareholders

620.4 Preparing and distributing the annual
report.

620.5 Contents of the annual report to
shareholders.

Subpart C—Quarterly Report

620.10 Preparing the quarterly report.
620.11 Content of quarterly report to share-

holders.

Subpart D—Notice to Shareholders

620.15 Notice.
620.17 Contents of the notice.

Subpart E—Association Annual Meeting
Information Statement

620.20 Preparing and distributing the infor-
mation statement.
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620.21 Contents of the information state-
ment and other information to be fur-
nished in connection with the annual
meeting.

Subpart F—Bank Director Disclosure
Requirements

620.30 Disclosure statement for bank direc-
tor candidates.

620.31 Contents of disclosure statements.

Subpart G—Annual Report of Condition of
the Federal Agricultural Mortgage Cor-
poration

620.40 Content, timing, and distribution of
Federal Agricultural Mortgage Corpora-
tion’s annual report of condition.

AUTHORITY: Secs. 5.17, 5.19, 8.11 of the Farm
Credit Act (12 U.S.C. 2252, 2254, 2279aa–ll) sec.
424 of Pub. L. 100–233, 101 Stat. 1568, 1656.

Subpart A—General
§ 620.1 Definitions.

For the purpose of this part, the fol-
lowing definitions shall apply:

(a) Affiliated organization means any
organization, other than a Farm Credit
organization, of which a director, sen-
ior officer or nominee for director of
the reporting institution is a partner,
officer, or majority shareholder.

(b) Association means any of the asso-
ciations as described in § 619.9050 of this
chapter.

(c) Bank means any of the Farm
Credit banks as described in § 619.9140 of
this chapter.

(d) Direct lender association means any
association that is a direct lender as
described in § 619.9135 of this chapter.

(e) Immediate family means spouse,
parents, siblings, children, mothers-
and fathers-in-law, brothers- and sis-
ters-in-law, and sons- and daughters-in-
law.

(f) Institution means any bank or as-
sociation chartered by the Act.

(g) Loan means any extension of cred-
it or lease that is recorded as an asset
of a reporting institution, whether
made directly or purchased from an-
other lender. The term ‘‘loan’’ in-
cludes, but is not limited to, loans
originated through direct negotiations
between the reporting institution and a
borrower; purchased loans or interests
in loans, including participation inter-
ests, retained subordinated participa-

tion interests in loans sold, interests in
pools of subordinated participation in-
terests that are held in lieu of retain-
ing a subordinated participation inter-
est in loans sold; contracts of sale;
notes receivable; and other similar ob-
ligations and lease financings.

(h) Material. The term material, when
used to qualify a requirement to fur-
nish information as to any subject,
limits the information required to
those matters to which there is a sub-
stantial likelihood that a reasonable
person would attach importance in
making shareholder decisions or deter-
mining the financial condition of the
institution.

(i) Normal risk of collectibility means
the ordinary risk inherent in the lend-
ing operation. Loans that are deemed
to have more than a normal risk of col-
lectibility include, but are not limited
to, any adversely classified loans.

(j) Permanent capital shall have the
same meaning as set forth in
§ 615.5201(l) of this chapter.

(k) Protected borrower capital means
eligible borrower stock as defined in
§ 615.5260 of this chapter.

(l) Related association means an asso-
ciation within the reporting bank’s
chartered territory that generates
loans for the bank or whose operations
the bank funds.

(m) Related bank means a reporting
association’s funding bank or the bank
for which it generates loans.

(n) Related organization means any
Farm Credit institution that is a
shareholder of the reporting institu-
tion or in which the reporting institu-
tion has an ownership interest.

(o) Report refers to the annual report,
quarterly report, notice, or informa-
tion statement required by the part un-
less otherwise specified.

(p) Senior officer means any person
designated by the board of directors as
responsible for a major management
function.

(q) Shareholder means a holder of any
equity interest in an institution.

(r) Significant event means any event
that is likely to have a material im-
pact on the reporting institution’s fi-
nancial condition, results of oper-
ations, cost of funds, or reliability of
sources of funds. The term ‘‘significant
event’’ includes, but is not limited to,
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actual or probable noncompliance with
the regulatory minimum permanent
capital standards or capital adequacy
requirements, stock impairment, the
imposition of or entering into enforce-
ment actions, execution of financial as-
sistance agreements with other institu-
tions, collateral deficiencies that im-
pact a bank’s ability to obtain loan
funds, or defaults on debt obligations.

[51 FR 8656, Mar. 13, 1986, as amended at 51
FR 42086, Nov. 21, 1986; 53 FR 3337, Feb. 5,
1988; 56 FR 29421, June 27, 1991; 56 FR 42649,
Aug. 28, 1991; 58 FR 48791, Sept. 20, 1993; 59 FR
37406, July 22, 1994; 62 FR 15092, Mar. 31, 1997;
63 FR 39229, July 22, 1998]

§ 620.2 Preparing and filing the re-
ports.

For the purposes of this part, the fol-
lowing shall apply:

(a) Three copies of each report re-
quired by this section, including finan-
cial statements and related schedules,
exhibits, and all other papers and docu-
ments that are part of the report shall
be filed with the Chief Examiner, Farm
Credit Administration, McLean, Vir-
ginia 22102–5090, or with such other
Farm Credit Administration offices as
the Chief Examiner designates. The
Farm Credit Administration must re-
ceive the report the report within the
period prescribed under applicable sub-
part sections. The reports shall be
available for public inspection at the
issuing institution and the farm Credit
Administration office with which the
reports are filed. Bank reports shall
also be available for public inspection
at each related association office.

(b) At least one of the reports filed
with the Farm Credit Administration
shall be dated and manually signed on
behalf of the institution by:

(1) The person designated by the
board of directors to certify the reports
of condition and performance in ac-
cordance with § 621.14 of this chapter;

(2) The chief executive officer; and
(3)(i) For each quarterly report or no-

tice filed under this section, each mem-
ber of the board or one of the following
board members formally designated by
action of the board to certify reports of
condition and performance on behalf of
the individual board members: The
chairperson of the board; the chair-
person of the audit committee; or a

board member designated by the chair-
person of the board.

(ii) For all other reports, each mem-
ber of the board.

The name and position title of each
person signing the report shall be
typed or printed beneath his or her sig-
nature. The statement to which the
signers of the report shall attest shall
read as follows:

The undersigned certify that this report
has been prepared in accordance with all ap-
plicable statutory and regulatory require-
ments and that the information contained
herein is true, accurate, and complete to the
best of his or her knowledge and belief.

If any officer or any member of the
board is unable to or refuses to sign the
report, the institution shall disclose
the individual’s name and position title
and the reasons such individual is un-
able or refuses to sign the report.

(c) The report sent to shareholders
shall be signed and dated by and on be-
half of the institution and its board of
directors by its chief executive officer
and the chairman of the board of direc-
tors. If any person required to sign the
report submitted to the Farm Credit
Administration pursuant to paragraph
(b) of this section has not signed the
report, the name and position title of
the individual and the reasons such in-
dividual is unable or refuses to sign
shall be disclosed in the report sent to
shareholders.

(d) Information in any part of this re-
port may be incorporated by reference
in answer or partial answer to any
other item of the report.

(e) All items of essentially the same
character as items required to be re-
ported in the reports of condition and
performance pursuant to part 621 of
this chapter shall be prepared in ac-
cordance with the rules set forth in
part 621.

(f) No disclosure required by subparts
B and E of this part shall be deemed to
violate any regulation of the Farm
Credit Administration.

(g) Each Farm Credit institution
shall present its reports in accordance
with generally accepted accounting
principles and in a manner that pro-
vides the most meaningful disclosure
to shareholders.
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(1) Any Farm Credit institution that
presents its annual and quarterly fi-
nancial statements on a combined or
consolidated basis shall also include in
the report the statement of condition
and statement of income of the institu-
tion on a stand-alone basis. The stand-
alone statements may be in summary
form and shall disclose the basis of
presentation if different from account-
ing policies of the combined or consoli-
dated statements.

(2) Any bank that prepares its finan-
cial statements on a stand-alone basis
shall provide in the footnotes accom-
panying its annual report supplemental
information containing a condensed
statement of condition and statement
of income for the bank’s related asso-
ciations on a combined basis. The con-
densed statements may be unaudited
and shall disclose the basis of presen-
tation if different from accounting
policies of the bank-only statements.

(h)(1) Each annual report or notice
shall include a statement in a promi-
nent location within the report or no-
tice that the institution’s quarterly re-
ports are available free of charge on re-
quest. The statement shall include ap-
proximate dates of availability of the
quarterly reports and the telephone
numbers and addresses where share-
holders may obtain a copy of the re-
ports.

(2) Each association shall include a
statement in a prominent location
within each report that the sharehold-
ers’ investment in the association may
be materially affected by the financial
condition and results of operations of
the related bank an (if not otherwise
provided) that a copy of the bank’s fi-
nancial reports to shareholders will be
made available free of charge on re-
quest. The statement shall also include
the telephone numbers and addresses
where shareholders may obtain copies
of the related bank’s financial reports.

(3) Each institution shall, after re-
ceiving a request for a report, mail or
otherwise furnish the report to the re-
questor. The first copy of the requested
report shall be provided to the reques-
tor free of charge.

(i) Any events that have affected one
or more related organizations of the re-
porting institution that are likely to
have a material effect on the financial

condition, results of operations, cost of
funds, or reliability of sources of funds
of the reporting institution shall be
considered significant events for the
reporting institution and shall be dis-
closed in the reports. Any significant
event affecting the reporting institu-
tion that occurred during the preceding
fiscal quarters that continues to have a
material effect on the reporting insti-
tution shall be considered significant
events of the current fiscal quarter and
shall be disclosed in the reports.

[51 FR 8656, Mar. 13, 1986, as amended at 51
FR 21340, June 12, 1986; 56 FR 29421, June 27,
1991; 58 FR 27923, May 12, 1993; 58 FR 48791,
Sept. 20, 1993; 62 FR 15092, Mar. 31, 1997]

§ 620.3 Prohibition against incomplete,
inaccurate, or misleading disclo-
sure.

No institution and no employee, offi-
cer, director, or nominee for director of
the institution shall make any disclo-
sure to shareholders or the general
public concerning any matter required
to be disclosed by this part that is in-
complete, inaccurate, or misleading.
When any such person makes disclo-
sure that, in the judgment of the Farm
Credit Administration, is incomplete,
inaccurate, or misleading, whether or
not such disclosure is made in disclo-
sure statements required by this part,
such institution or person shall make
such additional or corrective disclosure
as is necessary to provide shareholders
and the general public with a full and
fair disclosure.

[56 FR 29422, June 27, 1991]

Subpart B—Annual Report to
Shareholders

§ 620.4 Preparing and distributing the
annual report.

(a) Each institution of the Farm
Credit System shall prepare and dis-
tribute to its shareholders an annual
report within 90 days of the end of its
fiscal year.

(b)(1) Any bank that presents its fi-
nancial statements on a combined
basis shall distribute in its annual re-
port to the shareholders of related as-
sociations within the period required
by paragraph (a) of this section. Each
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bank shall coordinate such distribution
with its related associations.

(2) Any bank that presents its finan-
cial statements on a bank-only basis
shall distribute its annual report to the
shareholders of related associations
within the period required by para-
graph (a) of this section in all in-
stances where the bank experiences a
significant event that has a material
effect on the associations. Each bank
shall coordinate such distribution with
its related associations.

(c) The report shall contain, at a
minimum, the information required by
§ 620.5 and, in addition, such other in-
formation as is necessary to make the
required statements, in light of the cir-
cumstances under which they are
made, not misleading.

[51 FR 8656, Mar. 13, 1986. Redesignated and
amended at 56 FR 29421, 29422, June 27, 1991;
62 FR 15093, Mar. 31, 1997]

§ 620.5 Contents of the annual report
to shareholders.

The report shall contain the follow-
ing items in substantially the same
order:

(a) Description of business. The de-
scription shall include a brief discus-
sion of the following items:

(1) The territory served;
(2) The persons eligible to borrow;
(3) The types of lending activities en-

gaged in and related services offered.
Each bank shall also briefly describe
the lending and related services offered
by its related associations, as well as
related services offered to the borrow-
ers in the bank’s chartered territory by
any service organization in which it
has an ownership interest. Each asso-
ciation shall briefly describe the lend-
ing and related services offered by its
related organizations or incorporate by
reference relevant portions of the re-
lated bank’s report, if such report is
distributed to association shareholders;

(4) Any significant developments
within the last 5 years that had or
could have a material impact on earn-
ings or interest rates to borrowers, in-
cluding, but not limited to, changes in
the reporting entity and financing as-
sistance provided by or to the institu-
tion through loss-sharing or capital

preservation agreements or from any
other source;

(5) Any acquisition or disposition of
material assets during the last fiscal
year, other than in the ordinary course
of business;

(6) Any material change during the
last fiscal year in the manner of con-
ducting the business;

(7) Any seasonal characteristics of
the institution’s business;

(8) Any concentrations of more than
10 percent of its assets in particular
commodities or particular types of ag-
ricultural activity or business, and the
institution’s dependence, if any, upon a
single customer, or a few customers,
including other financing institutions
(OFIs), the loss of any one of which
would have a material effect on the in-
stitution; and

(9) A brief description of the business
of any related Farm Credit institution,
as described in § 619.9146 of this chapter,
and the nature of the institution’s rela-
tionship with such organization.

(b) Description of property. State the
location of and briefly describe the
principal offices, i.e., headquarters, and
major facilities where the institution
makes and services its loans, and other
materially important physical prop-
erties (other than property acquired in
the course of collecting a loan) of the
institution. If any such property is not
held in fee or is held subject to any
major encumbrance, so state and de-
scribe briefly the terms and conditions
of the agreement under which the prop-
erty is used or occupied.

(c) Legal proceedings and enforcement
actions. (1) Describe briefly any mate-
rial pending legal proceedings, other
than ordinary routine litigation inci-
dental to the business, to which the in-
stitution is a party, of which any of its
property is the subject, or which in-
volved claims that the institution may
be required by contract or operation of
law, to satisfy. Include the name of the
court in which the proceedings are
pending, the date instituted, the prin-
cipal parties thereto, a description of
the factual basis alleged to underlie
the proceeding and the relief sought.

(2) Describe the type of and reason
for each enforcement action in effect,
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i.e., agreements, cease and desist or-
ders, temporary cease and desist or-
ders, prohibitions and removals of offi-
cers or directors, or civil money pen-
alties, if any, imposed or assessed on
the institution or its officers or direc-
tors and the amount of any civil money
penalties assessed.

(d) Description of capital structure. (1)
Describe each class of stock and par-
ticipation certificates the institution
is authorized to issue and the rights,
duties, and liabilities of each class. The
description shall include:

(i) The number of shares of each class
outstanding;

(ii) The par or face value;
(iii) The voting and dividend rights;
(iv) The order of priority upon im-

pairment or liquidation;
(v) The institution’s retirement poli-

cies and restrictions on transfer;
(vi) The statutory requirement that a

borrower purchase stock as a condition
to obtaining a loan;

(vii) The manner in which the stock
is purchased (i.e., promissory note to
the issuer, or cash not advanced by
issuing institution);

(viii) The statutory authority of the
institution to require additional cap-
ital contributions, if any; and

(ix) The statutory and regulatory re-
striction regarding retirement of stock
and distribution of earnings pursuant
to § 615.5215, and any requirements to
add capital under a plan approved by
the Farm Credit Administration pursu-
ant to §§ 615.5330, 615.5335, 615.5351, or
615.5357.

(2) Describe regulatory minimum
capital standards, and the institution’s
compliance with such standards. For
banks, also discuss any related associa-
tions that are not currently in compli-
ance with the standards.

(3) State whether the institution is
currently prohibited from retiring
stock or distributing earnings by the
statutory and regulatory restrictions
described in paragraph (d)(1)(ix) of this
section, or knows of any reason such
prohibitions may apply during the fis-
cal year subsequent to the fiscal year
just ended.

(4) Describe the institution’s capital
adequacy requirements and the mini-
mum stock purchase requirement in ef-
fect.

(e) Description of liabilities. (1) De-
scribe separately the institution’s in-
sured and uninsured debt, indicating
the type, amount, maturity, and inter-
est rates of each category of obliga-
tions outstanding at the end of the fis-
cal year just ended. Describe the na-
ture of the insurance provided under
part E of title V of the Act. Describe
any applicable statutory and regu-
latory restrictions on the institution’s
ability to incur debt.

(2) Describe fully the institution’s
rights and obligations under any agree-
ment, formal or informal, between the
institution and any other person or en-
tity having to do with capital preserva-
tion, loss sharing, or any other form of
financing assistance.

(3) Describe any statutory authori-
ties or obligations to contribute to or
on behalf of another institution of the
Farm Credit System.

(4) Describe the statutory respon-
sibility of Farm Credit System institu-
tions for repayment of obligations
issued by the Farm Credit System Fi-
nancial Assistance Corporation.

(f) Selected financing data. Furnish in
comparative columnar form for each of
the last 5 fiscal years the following fi-
nancing data:

(1) For banks and direct lender associa-
tions.

(i) Balance sheet.
(A) Total assets.
(B) Investments.
(C) Loans.
(D) Allowance for losses.
(E) Net loans.
(F) Other property owned.
(G) Total liabilities.
(H) Obligations with maturities less

than 1 year.
(I) Obligations with maturities

longer than 1 year.
(J) Protected borrower capital.
(K) At-risk capital.
(1) Stock and participation certifi-

cates.
(2) Allocated surplus.
(3) Unallocated surplus.
(ii) Statement of income.
(A) Net interest income.
(B) Provision for loan losses.
(C) Extraordinary items.
(D) Net income.
(iii) Key financing ratios.
(A) Return on average assets.
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(B) Return on average protected bor-
rower capital and at-risk capital.

(C) Net interest margin as a percent-
age of average earning assets.

(D) Protected and at-risk capital-to-
total assets.

(E) Net chargeoffs-to-average loans.
(F) Allowance for loan losses-to-

loans.
(iv) Net income distributed.
(A) Dividends.
(B) Patronage refunds.
(1) Cash.
(2) Stock.
(3) Allocated surplus.
(2) For associations that are not direct

lender associations.
(i) Balance sheet.
(A) Total assets.
(B) Accrued obligation under loss-

sharing agreement, if any.
(C) Protected borrower capital.
(D) At-risk capital.
(ii) Statement of income.
(A) Compensation from related bank.
(B) Total operating expense.
(C) Extraordinary items.
(D) Provision for obligation under

capital preservation or loss-sharing
agreement, if any.

(E) Net income.
(iii) Other.
(A) Loans serviced for related bank.
(B) Dividends paid.
(C) Patronage refunds paid.
(1) Cash.
(2) Stock.
(3) Allocated surplus.
(D) Payments under loss-sharing

agreement.
(3) For all banks (on a bank-only

basis):
(i) Permanent capital ratio.
(ii) Total surplus ratio.
(iii) Core surplus ratio.
(iv) Net collateral ratio.
(4) For all associations:
(i) Permanent capital ratio.
(ii) Total surplus ratio.
(iii) Core surplus ratio.
(g) Management’s discussion and anal-

ysis of financing condition and results of
operations. Fully discuss any material
aspects of the institution’s financing
condition, changes in financing condi-
tion, and results of operations during
the last 2 fiscal years, identifying fa-
vorable and unfavorable trends, and
significant events or uncertainties. In

addition to the items enumerated
below, the discussion shall provide
such other information as is necessary
to an understanding of the institu-
tion’s financing condition, changes in
financing condition, and results of op-
erations.

(1) Loan portfolio. (i) Describe the
types of loans in the portfolio by major
category (e.g., agricultural real estate
mortgage loans, rural home loans, agri-
cultural production loans, processing
and marketing loans, farm business
loans, and international loans), indi-
cating the approximate percentage of
the total dollar portfolio represented
by each major category. Associations
that make agricultural production
loans shall provide the information re-
quired for such loans by major sub-
category (e.g., cash grains, field crops,
livestock, dairy, poultry, and timber).
For each category and subcategory,
discuss any special features of the
loans that may be material to the eval-
uation of risk and any economic or
business conditions that have had or
are likely to have a material impact on
their collectibility. For banks, also dis-
close separately the aggregate amount
of loans outstanding to related associa-
tions and other financing institutions.

(ii) Describe the geographic distribu-
tion of the loan portfolio by State or
other significant geographic division, if
any.

(iii) Purchases and sales of loans. (A)
Describe any participation in the Fed-
eral Agricultural Mortgage Corpora-
tion program or origination of loans
for resale.

(B) Disclose the amount of purchased
loans, loans sold with recourse, re-
tained subordinated participation in-
terests in loans sold, and interests in
pools of subordinated participation in-
terests that are held in lieu of retain-
ing a subordinated participation inter-
est in the loans sold.

(iv) Risk exposure. For the periods
covered by the financing statements
provide:

(A) An analysis of high-risk assets
and loan performance categories, to in-
clude, but not limited to, a discussion
of the nature and extent of significant
potential credit risks within the loan
portfolio, or other information that
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could adversely impact performance of
the loan portfolio in the near future;

(B) An analysis of the allowance for
loan losses that includes the ratios of
the allowance to loans and net
chargeoffs to average loans, and a dis-
cussion of the adequacy of the allow-
ance for losses to absorb the risk inher-
ent in the institution’s loan portfolio;

(C) Financial assistance given or re-
ceived under districtwide or System-
wide loss-sharing or capital preserva-
tion agreements or otherwise;

(D) For banks, a description in the
aggregate of the recent loss experience
of related associations that are its
shareholders, including the items enu-
merated in paragraphs (g)(1)(iv) (A),
(B), and (C) of this section.

(E) Describe any obligations with re-
spect to loans sold and the amount of
any contributions made in connection
with loans sold into the secondary
market pursuant to section 8.7 of the
Act. Further disclose the amount of
risk of loss associated with such obli-
gations and the amount included in the
allowance for losses to provide for such
risk.

(2) Results of operations. (i) Describe,
on a comparative basis, changes in the
major components of net interest in-
come during the last 2 fiscal years, de-
scribing significant factors that con-
tributed to the changes and quantify-
ing the amount of change(s) due to an
increase in volume or the introduction
of new services and the amount due to
changes in interest rates earned and
paid, based on averages for each period.

(ii) Describe any unusual or infre-
quent events or transactions or any
significant economic changes, includ-
ing, but not limited to, financing as-
sistance received or paid that materi-
ally affected reported income. In each
case, indicate the extent to which in-
come was so affected.

(iii) Discuss the factors underlying
the material changes, if any, in the re-
turn on average assets, the return on
average protected borrower capital and
at-risk capital, and the permanent cap-
ital ratio as determined in accordance
with part 615, subpart H of this chap-
ter. An explanation of the basis of the
calculation of ratios relating to perma-
nent capital and at-risk capital shall
be included.

(iv) Describe, on a comparative basis,
the major components of operating ex-
pense, indicating the reasons for sig-
nificant increases or decreases.

(v) Describe any other significant
components of income or expense, in-
cluding, but not limited to, income
from investments, that should be de-
scribed in order to understand the in-
stitution’s results of operations.

(vi) Discuss any events affecting a re-
lated organization that are likely to
have a material effect on the reporting
institution’s financing condition, re-
sults of operations, cost of funds, or re-
liability of sources of funds.

(vii) Describe any known trends or
uncertainties that have had, or that
the institution reasonably expects will
have, a material impact on net interest
income or net income. Disclose any
events known to management that will
cause a material change in the rela-
tionship between costs and revenues.

(3) Liquidity and funding sources. (i)
Funding sources. (A) Describe the aver-
age and yearend amounts, maturities,
and interest rates on outstanding con-
solidated Systemwide debt obligations
or other bond obligations used to fund
the institution’s lending operations.

(B) Describe existing lines of credit
and their terms.

(C) Describe the institution’s capital
accounts and other sources of lendable
funds.

(ii) Liquidity. (A) Discuss the institu-
tion’s liquidity policy and the compo-
nents of asset liquidity, including, but
not limited to, cash, investment securi-
ties, and maturing loan repayments.
Assess the ability of the institution to
generate adequate amounts of cash to
fund its operations and meet its obliga-
tions.

(B) Discuss any known trends that
are likely to result in a liquidity defi-
ciency and the course of action man-
agement intends to take to resolve it.
Discuss any material increase or de-
crease in liquidity that is likely to
occur.

(C) Discuss the institution’s partici-
pation in the Federal Agricultural
Mortgage Corporation secondary mar-
ket programs authorized by title VIII
of the Act and the origination of loans
for resale under other authorities, if
any.
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(iii) Funds management. (A) Discuss
the institution’s interest rate pro-
grams and the institution’s ability to
control interest rate margins.

(B) Discuss changes in net interest
margin (net interest income as a per-
centage of average earning assets), ex-
plaining the reasons therefor.

(4) Capital resources. (i) Describe any
material commitments to purchase
capital assets and the anticipated
sources of funding.

(ii) Describe any material trends or
changes in the mix and cost of debt and
capital resources. The discussion shall
consider changes in permanent capital,
core and total surplus, and net collat-
eral requirements, debt, and any off-
balance-sheet financing arrangements.

(iii) Describe any favorable or unfa-
vorable trends in the institution’s cap-
ital resources.

(iv) Discuss and explain any material
changes in capital ratios, noting any
material adverse variances from regu-
latory guidelines.

(v) Discuss the adequacy of the cur-
rent capital position and any material
changes in the capital plan adopted
pursuant to § 615.5200 of this chapter, to
the extent that such changes may have
an effect on the institution’s minimum
stock purchase requirements and its
ability to retire stock and distribute
earnings.

(vi) Discuss any trends, commit-
ments, contingencies, or events that
are reasonably likely to have a materi-
ally adverse effect upon the institu-
tion’s ability to meet the regulatory
minimum capital standards and capital
adequacy requirements.

(h) Directors and senior officers. (1)
List the names of all directors and sen-
ior officers of the institution, indicat-
ing the position title and term of office
of each.

(2) Briefly describe the business expe-
rience during the past 5 years of each

director and senior officer, including
each person’s principal occupation and
employment during the past 5 years.

(3) For each director, list any other
business entity on whose board the di-
rector serves and state the principal
business in which it is engaged.

(i) Compensation of directors and senior
officers—(1) Director compensation. De-
scribe the arrangements under which
directors of the institution are com-
pensated for all services as a director
(including total cash compensation and
any noncash compensation that ex-
ceeds 10 percent of total compensation)
and state the total cash compensation
paid to all directors as a group during
the last fiscal year. If applicable, de-
scribe any exceptional circumstances
under which a waiver of section 4.21 of
the Act was granted by the FCA. For
each director, state:

(i) The number of days served at
board meetings;

(ii) The total number of days served
in other official activities;

(iii) The total compensation paid to
each director during the last fiscal
year.

(2) Senior officer compensation. Dis-
close the information on senior officer
compensation and compensation plans
as required by this paragraph. Farm
Credit System associations may dis-
close the information required by this
paragraph in the Association Annual
Meeting Information Statement
(AAMIS), but must include a reference
in the annual report stating that the
senior officer compensation informa-
tion is included in the AAMIS.

(i) The institution shall disclose the
total amount of compensation paid to
senior officers in substantially the
same manner as the tabular form speci-
fied in the following Summary Com-
pensation Table (table):

SUMMARY COMPENSATION TABLE

Name of individual or No. in group Year

Annual

Other Total
Salary Bonus Deferred/per-

quisites

(a) (b) (c) (d) (e) (f) (g)

CEO ....................................................... 199X
199X
199X

Aggregate No. of Senior Officers
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SUMMARY COMPENSATION TABLE—Continued

Name of individual or No. in group Year

Annual

Other Total
Salary Bonus Deferred/per-

quisites

(a) (b) (c) (d) (e) (f) (g)

(X) .................................................. 199X
(X) .................................................. 199X
(X) .................................................. 199X

(A) Report the total amount of com-
pensation paid and the amount of each
component of compensation paid to the
institution’s chief executive officer
(CEO) for each of the last 3 completed
fiscal years, naming the individual. If
more than one person served in the ca-
pacity of CEO during any given fiscal
year, individual compensation disclo-
sures must be provided for each CEO.
Except that, no disclosure need be pro-
vided for any CEO whose salary and
bonus (or annualized salary and bonus,
if the CEO served in that capacity less
than a year) do not exceed $150,000, ad-
justed annually to reflect changes in
the Consumer Price Index (CPI) for all
urban consumers, as published by the
Bureau of Labor Statistics. The thresh-
old for individually disclosing CEO
compensation information shall be ad-
justed in the following manner: Cur-
rent year’s compensation disclosure
threshold = Prior year’s compensation
disclosure threshold adjusted by the
prior year’s annual average percent
change in the CPI for all urban con-
sumers. The 1994 calendar year shall
serve as the base year for making sub-
sequent CPI adjustments to the $150,000
compensation disclosure threshold.

(B) Report the aggregate amount of
compensation paid and the components
of compensation paid during each of
the last 3 completed fiscal years to all
senior officers as a group, stating the
number of officers in the group without
naming them. At a minimum, disclose
the aggregate amount of compensation
paid to the five most highly com-
pensated officers, whether or not des-
ignated as a senior officer by the board.

(C) Amounts shown as ‘‘Salary’’ (col-
umn (c)) and ‘‘Bonus’’ (column (d))
shall reflect the dollar value of salary
and bonus earned by the senior officer
during the fiscal year. Amounts con-

tributed during the fiscal year by the
senior officer pursuant to a plan estab-
lished under section 401(k) of the Inter-
nal Revenue Code, or similar plan,
shall be included in the salary column
or bonus column, as appropriate. If the
amount of salary or bonus earned dur-
ing the fiscal year is not calculable by
the time the report is prepared, the re-
porting institution shall provide its
best estimate of the compensation
amount(s) and disclose that fact in a
footnote to the table.

(D) Amounts shown as ‘‘deferred/per-
quisites’’ (column (e)) shall reflect the
dollar value of other annual compensa-
tion not properly categorized as salary
or bonus, including but not limited to:

(1) Deferred compensation earned
during the fiscal year, whether or not
paid in cash; or

(2) Perquisites and other personal
benefits unless the aggregate value of
such compensation is the lesser of ei-
ther $25,000 or 10 percent of the total of
annual salary and bonus reported for
the senior officer in columns (c) and
(d).

(E) Compensation amounts reported
under the category ‘‘Other’’ (column
(f)) shall reflect the dollar value of all
other compensation not properly re-
portable in any other column. Items re-
ported in this column shall be specifi-
cally identified and described in a foot-
note to the table. Such compensation
includes, but is not limited to:

(1) The amount paid to the senior of-
ficer pursuant to a plan or arrange-
ment in connection with the resigna-
tion, retirement, or termination of
such officer’s employment with the in-
stitution; or

(2) The amount of contributions by
the institution on behalf of the senior
officer to a vested or unvested defined
contribution plan unless the plan is
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made available to all employees on the
same basis.

(F) Amounts displayed under ‘‘Total’’
(column (g)) shall reflect the sum total
of amounts reported in columns (c), (d),
(e), and (f).

(ii) Provide a description of all plans
pursuant to which cash or noncash
compensation was paid or distributed
during the last fiscal year, or is pro-
posed to be paid or distributed in the
future for performance during the last
fiscal year, to those individuals de-
scribed in paragraph (i)(2)(i) of this sec-
tion. The description of each plan must
include, but not be limited to:

(A) A summary of how the plan oper-
ates and who is covered by the plan;

(B) The criteria used to determine
amounts payable, including any per-
formance formula or measure;

(C) The time periods over which the
measurement of compensation will be
determined;

(D) Payment schedules; and
(E) Any material amendments to the

plan during the last fiscal year.
(iii) The annual report or AAMIS

shall include a statement that disclo-
sure of information on the total com-
pensation paid during the last fiscal
year to any senior officer or to any
other officer included in the aggregate
whose compensation exceeds $50,000 is
available and will be disclosed to
shareholders of the institution and
shareholders of related associations (if
applicable) upon request.

(3) Travel, subsistence, and other relat-
ed expenses. (i) Briefly describe the pol-
icy adopted pursuant to § 618.8270 of
this chapter addressing reimburse-
ments for travel, subsistence, and
other related expenses as it applies to
directors and senior officers. The re-
port shall include a statement that a
copy of the policy is available to share-
holders of the institution and share-
holders of related associations (if appli-
cable) upon request.

(ii) For each of the last 3 fiscal years,
state the aggregate amount of reim-
bursement for travel, subsistence, and
other related expenses for all directors
as a group.

(j) Transactions with senior officers and
directors. (1) State the institution’s
policies, if any, on loans to and trans-

actions with officers and directors of
the institution.

(2) Transactions other than loans.
For each person who served as a senior
officer or director on January 1 of the
year following the fiscal year of which
the report is filed, or at any time dur-
ing the fiscal year just ended, describe
briefly any transaction or series of
transactions other than loans that oc-
curred at any time since the last an-
nual meeting between the institution
and such person, any member of the
immediate family of such person, or
any organization with which such per-
son is affiliated. State the name of the
officer or director who entered into the
transaction or whose immediate family
member or affiliated organization en-
tered into the transaction, the nature
of the person’s interest in the trans-
action, and the terms of the trans-
action. No information need be given
where the purchase price, fees, or
charges involved were determined by
competitive bidding or where the
amount involved in the transaction (in-
cluding the total of all periodic pay-
ments) does not exceed $5,000, or the in-
terest of the person arises solely as a
result of his or her status as a stock-
holder of the institution and the bene-
fit received is not a special or extra
benefit not available to all stockhold-
ers.

(3) Loans to senior officers and direc-
tors. (i) To the extent applicable, state
that the institution (or in the case of
an association that does not carry
loans to its senior officers and direc-
tors on its books, its related bank) has
had loans outstanding during the last
full fiscal year to date to its senior of-
ficers and directors, their immediate
family members, and any organizations
with which such senior officers or di-
rectors are affiliated that:

(A) Were made in the ordinary course
of business; and

(B) Were made on the same terms, in-
cluding interest rate, amortization
schedule, and collateral, as those pre-
vailing at the time for comparable
transactions with other persons.

(ii) To the extent applicable, state
that no loan to a senior officer or di-
rector, or to any organization affiliated
with such person, or to any immediate
family member who resides in the same
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household as such person or in whose
loan or business operation such person
has a material financing or legal inter-
est, involved more than the normal
risk of collectibility; provided that no
such statement need be made with re-
spect to any director or senior officer
who has resigned before the time for
filing the applicable report with the
Farm Credit Administration (but in no
case later than the actual filing), or
whose term of office will expire or ter-
minate no later than the date of the
meeting of stockholders to which the
report relates.

(iii) If the conditions stated in para-
graphs (j)(3)(i) and (ii) of this section
do not apply to the loans of the persons
or organizations specified therein, with
respect to such loans state:

(A) The name of the officer or direc-
tor to whom the loan was made or to
whose relative or affiliated organiza-
tion the loan was made.

(B) The largest aggregate amount of
each indebtedness outstanding at any
time during the last fiscal year.

(C) The nature of the loan(s).
(D) The amount outstanding as of the

latest practicable date.
(E) The reasons the loan does not

comply with the criteria contained in
paragraphs (j)(3)(i) and (j)(3)(ii) of this
section.

(F) If the loan does not comply with
paragraph (j)(3)(i)(B) of this section,
the rate of interest payable on the loan
and the repayment terms.

(G) If the loan does not comply with
paragraph (j)(3)(ii) of this section, the
amount past due, if any, and the reason
the loan is deemed to involve more
than a normal risk of collectibility.

(k) Involvement in certain legal pro-
ceedings. Describe any of the following
events that occurred during the past 5
years and that are material to an eval-
uation of the ability or integrity of any
person who served as director or senior
officer on January 1 of the year follow-
ing the fiscal year for which the report
is filed or at any time during the fiscal
year just ended:

(1) A petition under the Federal
bankruptcy laws or any State insol-
vency law was filed by or against, or a
receiver, fiscal agent, or similar officer
was appointed by a court for the busi-

ness or property of such person, or any
partnership in which such person was a
general partner at or within 2 years be-
fore the time of such filing, or any cor-
poration or business association of
which such person was a senior officer
at or within 2 years before the time of
such filing;

(2) Such person was convicted in a
criminal proceeding or is a named
party in a pending criminal proceeding
(excluding traffic violations and other
misdemeanors);

(3) Such person was the subject of
any order, judgment, or decree, not
subsequently reversed, suspended, or
vacated, by any court of competent ju-
risdiction, permanently or temporarily
enjoining or otherwise limiting such
person from engaging in any type of
business practice.

(l) Relationship with independent pub-
lic accountant. If a change or changes in
accountants have taken place since the
last annual report to shareholders or if
a disagreement with an accountant has
occurred that the institution would be
required to report to the Farm Credit
Administration under part 621 of this
chapter, the information required by
§ 621.4(c) and (d) of this chapter shall be
disclosed.

(m) Financial statements. (1) Furnish
financing statements and related foot-
notes that have been prepared in ac-
cordance with generally accepted ac-
counting principles and instructions
and other requirements of the Farm
Credit Administration and that have
been audited in accordance with gen-
erally accepted auditing standards by a
qualified public accountant, as defined
in § 621.2(i) of this chapter, and an opin-
ion expressed thereon. The statements
shall include the following statements
and related footnotes for the last 3 fis-
cal years: balance sheet, statement of
income, statement of changes in pro-
tected borrower capital and at-risk
capital, and statement of cash flows.

(2) The financing statements shall be
accompanied by a letter signed by the
chief executive officer and the chair-
man of the board representing that the
financing statements, in the opinion of
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management, fairly present the financ-
ing condition of the institution, except
as otherwise noted.

[51 FR 8656, Mar. 13, 1986, as amended at 51
FR 21341, June 12, 1986; 51 FR 42087, Nov. 21,
1986; 53 FR 3335, 3337, Feb. 5, 1988; 53 FR 16697,
May 11, 1988. Redesignated and amended at 56
FR 29421, 29422, June 27, 1991; 56 FR 42649,
Aug. 28, 1991; 58 FR 48791, Sept. 20, 1993; 59 FR
37412, July 22, 1994; 60 FR 34102, June 30, 1995;
62 FR 4451, Jan. 30, 1997; 62 FR 15093, Mar. 31,
1997; 63 FR 36549, July 7, 1998; 63 FR 39229,
July 22, 1998]

Subpart C—Quarterly Report

§ 620.10 Preparing the quarterly re-
port.

(a) Each Farm Credit bank and direct
lender association shall prepare a quar-
terly report within 45 days after the
end of each fiscal quarter, except that
no report need be prepared for the fis-
cal quarter that coincides with the end
of the fiscal year of the institution.

(b) The report shall contain, at a
minimum, the information specified in
§ 620.11 and, in addition, such other ma-
terial information (including signifi-
cant events) as is necessary to make
the required disclosures, in light of the
circumstances under which they are
made, not misleading.

[62 FR 15093, Mar. 31, 1997]

§ 620.11 Content of quarterly report to
shareholders.

(a) General. The information required
to be included in the quarterly report
may be presented in any format
deemed suitable by the institution, ex-
cept as otherwise required by this sec-
tion. The report must be organized in
an easily understandable format and
not presented in a manner that is mis-
leading.

(b) Rules for condensation. For pur-
poses of this section, major captions to
be provided in the financial statements
are the same as those provided in the
financial statements contained in the
institution’s annual report to share-
holders, except that the financial
statements included in the quarterly
report may be condensed into major
captions in accordance with the rules
prescribed under this paragraph and
paragraph (f) of this section.

(1) Interim balance sheets. When any
major balance sheet caption is less
than 10 percent of total assets and the
amount in the caption has not in-
creased or decreased by more than 25
percent since the end of the preceding
fiscal year, the caption may be com-
bined with others.

(2) Interim statements of income. When
any major income statement caption is
less than 15 percent of average net in-
come for the 3 most recent fiscal years
and the amount in the caption has not
increased or decreased by more than 20
percent since the corresponding in-
terim period of the preceding fiscal
year, the caption may be combined
with others. In calculating average net
income, loss years should be excluded.
If losses were incurred in each of the 3
most recent fiscal years, the average
loss shall be used for purposes of this
test.

(3) The interim financial information
shall include disclosure either on the
face of the financial statements or in
accompanying footnotes sufficient to
make the interim information pre-
sented not misleading. Institutions
may presume that users of the interim
financial information have read or
have access to the audited financial
statements for the preceding fiscal
year and the adequacy of additional
disclosure needed for a fair presen-
tation may be determined in that con-
text. Accordingly, footnote disclosure
that would substantially duplicate the
disclosure contained in the most recent
audited financial statements (such as a
statement of significant accounting
policies and practices), and details of
accounts that have not changed signifi-
cantly in amount or composition since
the end of the most recent completed
fiscal year may be omitted. However,
disclosure shall be provided of events
occurring subsequent to the end of the
most recent fiscal year that have a ma-
terial impact on the institution. Dis-
closures should encompass, for exam-
ple, significant changes since the end
of the most recently completed fiscal
year in such items as accounting prin-
ciples and practices; estimates inher-
ent in the preparation of financial
statements; status of long-term con-
tracts; capitalization, including signifi-
cant new indebtedness or modification
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of existing financing agreements; and
the reporting entity resulting from
business combinations or dispositions.

(4) If, during the most recent interim
period presented, the institution en-
tered into a business combination
treated for accounting purposes as a
pooling of interests, the interim finan-
cial statements for both the current
year and the preceding year shall re-
flect the combined results of the pooled
businesses. Supplemental disclosure of
the separate results of the combined
entities for periods prior to the com-
bination shall be given, with appro-
priate comments or comparisons be-
tween the separate and consolidated re-
sults.

(5) If a material business combina-
tion accounted for as a purchase has
occurred during the current fiscal year,
pro forma disclosure shall be made of
the results of operations for the cur-
rent year up to the date of the most re-
cent interim balance sheet provided
(and for the corresponding period in
the preceding year) as though the com-
panies had combined at the beginning
of that period. This pro forma informa-
tion shall, at a minimum, show:

(i) Total operating income.
(ii) Income before securities gains

(losses), extraordinary items, and the
cumulative effect of accounting
changes.

(iii) Net income.
(6) In addition to meeting the report-

ing requirements specified by existing
accounting pronouncements for ac-
counting changes, the institution shall
state the date of any material account-
ing change and the reasons for making
it. In addition, a letter from the per-
sons who verify the institution’s finan-
cial statements shall be filed as an ex-
hibit, indicating whether or not the
change is to an alternative principle
which in their judgment is preferable
under the circumstances, except that
no such letter need be filed when the
change is made in response to a stand-
ard adopted by the Financial Account-
ing Standards Board which requires
such change.

(7) Any material retroactive prior pe-
riod adjustment made during any pe-
riod covered by the interim financial
statements shall be disclosed, together
with its effect upon net income and

upon the balance of undivided profits
for any prior period included. If results
of operations for any period presented
have been adjusted retroactively by
such an item subsequent to the initial
reporting of such period, similar disclo-
sure of the effect of the change shall be
made.

(8) The interim financial statements
furnished shall reflect all adjustments
that are, necessary to a fair statement
of the results for the interim periods
presented. A statement to that effect
shall be included. Furnish any material
information necessary to make the in-
formation called for not misleading,
such as a statement that the results for
interim periods are not necessarily in-
dicative of results to be expected for
the year.

(c) Management’s discussion and analy-
sis of financial condition and results of
operations. Discuss material changes, if
any, to the information provided to
shareholders pursuant to § 620.5(g) that
have occurred during the periods speci-
fied in paragraphs (d)(1) and (2) of this
section. Such additional information as
is needed to enable the reader to assess
material changes in financial condition
and results of operations between the
periods specified in paragraphs (d)(1)
and (2) of this section shall be provided.

(1) Material changes in financial condi-
tion. Discuss any material changes in
financial condition from the end of the
preceding fiscal year to the date of the
most recent interim balance sheet pro-
vided. If the interim financial state-
ments include an interim balance sheet
as of the corresponding interim date of
the preceding fiscal year, any material
changes in financial conditions from
that date to the date of the most re-
cent interim balance sheet provided
also shall be discussed. If discussions of
changes from both the end and the cor-
responding interim date of the preced-
ing fiscal year are required, the discus-
sions may be combined at the discre-
tion of the institution.

(2) Material changes in results of oper-
ations. Discuss any material changes in
the institution’s results of operations
with respect to the most recent fiscal
year-to-date period for which an in-
come statement is provided and the
corresponding year-to-date period of

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00221 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



226

12 CFR Ch. VI (1–1–99 Edition) § 620.15

the preceding fiscal year. Such discus-
sion also shall cover material changes
with respect to that fiscal quarter and
the corresponding fiscal quarter in the
preceding fiscal year. In addition, if
the institution has elected to provide
an income statement for the 12-month
period ended as of the date of the most
recent interim balance sheet provided,
the discussion also shall cover material
changes with respect to that 12-month
period and the 12-month period ended
as of the corresponding interim balance
sheet date of the preceding fiscal year.

(d) Financial statements. The following
financial statements shall be provided:

(1) An interim balance sheet as of the
end of the most recent fiscal quarter
and as of the end of the preceding fiscal
year. A balance sheet for the com-
parable quarter of the preceding fiscal
year is optional.

(2) Interim statements of income for
the most recent fiscal quarter, for the
period between the end of the preceding
fiscal year and the end of the most re-
cent fiscal quarter, and for the com-
parable periods for the previous fiscal
year.

(3) Interim statements of changes in
protected borrower capital and at-risk
capital for the period between the end
of the preceding fiscal year and the end
of the most recent fiscal quarter, and
for the comparable period for the pre-
ceding fiscal year.

(4) For banks, interim statements of
cash flows for the period between the
end of the preceding fiscal year and the
end of the most recent fiscal quarter,
and for the comparable period for the
preceding fiscal year. For associations,
interim statements of cash flows are
optional.

(e) Review by independent public ac-
countant. The interim financial infor-
mation need not be audited or reviewed
by an independent public accountant
prior to filing. If, however, a review of
the data is made in accordance with
the established professional standards
and procedures for such a review, the
institution may state that the inde-
pendent accountant has performed
such a review. If such a statement is
made, the report of the independent ac-
countant on such review shall accom-
pany the interim financial informa-
tion.

(f) If any amount that would other-
wise be required to be shown by this
subpart with respect to any item is not
material, it need not be separately
shown. The combination of insignifi-
cant items is permitted.

[51 FR 21341, June 12, 1986, as amended at 53
FR 3337, Feb. 5, 1988. Redesignated and
amended at 56 FR 29421, 29424, June 27, 1991]

Subpart D—Notice to
Shareholders

SOURCE: 62 FR 15093, Mar. 31, 1997, unless
otherwise noted.

§ 620.15 Notice.
(a) Each Farm Credit bank and direct

lender association shall prepare, file
with the farm Credit Administration,
and distribute a notice to shareholders,
within 30 days following the monthend
that the institution initially deter-
mines that it is not in compliance with
the minimum permanent capital stand-
ards prescribed under § 615.5205 of this
chapter.

(b) An institution that has given no-
tice to shareholders pursuant to para-
graph (a) of this section or subsequent
notice pursuant to this paragraph shall
also prepare, file with the Farm Credit
Administration, and distribute to
shareholders a notice within 45 days
following the end of any subsequent
quarter at which the institution’s per-
manent capital ratio decreases by one-
half of 1 percent or more from the level
reported in the most recent notice dis-
tributed to shareholders.

(c) Each institution required to pre-
pare a notice under § 620.15 (a) or (b)
shall distribute the notice to share-
holders by mail or otherwise furnish
the information required in the notice
by publishing it in any publication
with circulation wide enough to be rea-
sonably assured that all of the institu-
tion’s shareholders have access to the
information in a timely manner.

§ 620.17 Contents of the notice.
(a) The information required to be in

a notice must be conspicuous, easily
understandable, and not misleading.

(b) A notice, at a minimum, shall in-
clude:

(1) A statement that:
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(i) Briefly describes the regulatory
minimum permanent capital standard
established by the Farm Credit Admin-
istration and the notice requirement of
§ 620.15(a);

(ii) Indicates the institution’s cur-
rent level of permanent capital; and

(iii) Notifies shareholders that the in-
stitution’s permanent capital is below
the Farm Credit Administration regu-
latory minimum standard.

(2) A statement of the effect that
noncompliance has had on the institu-
tion and its shareholders, including
whether the institution is currently
prohibited by statute or regulation
from retiring stock or distributing
earnings or whether the Farm Credit
Administration has issued a capital di-
rective or other enforcement action to
the institution.

(3) A complete description of any
event(s) that may have significantly
contributed to the institution’s non-
compliance with the minimum perma-
nent capital standard.

(4) A statement that the institution
is required by regulation to distribute
another notice to shareholders within
45 days following the end of any subse-
quent quarter at which the institu-
tion’s permanent capital ratio de-
creases by one half of one percent or
more from the level reported in the no-
tice.

Subpart E—Association Annual
Meeting Information Statement

SOURCE: 51 FR 8656, Mar. 13, 1986, unless
otherwise noted. Redesignated at 56 FR 29421,
June 27, 1991, and further redesignated at 62
FR 15093, Mar. 31, 1997.

§ 620.20 Preparing and distributing
the information statement.

(a) Each association of the Farm
Credit System shall prepare and dis-
tribute to its shareholders at least 10
days prior to any meeting at which di-
rectors are to be elected an informa-
tion statement (‘‘statement’’).

(b) The statement shall incorporate
by reference the annual report to
shareholders required by subpart B of
this part and contain the information
specified in § 620.21 and such other ma-
terial information as is necessary to
make the required statement, in light

of the circumstances under which it is
made, not misleading.

[51 FR 8656, Mar. 13, 1986, as amended at 53
FR 3337, Feb. 5, 1988. Redesignated and
amended at 56 FR 29421, 29425, June 27, 1991;
62 FR 15094, Mar. 31, 1997]

§ 620.21 Contents of the information
statement and other information to
be furnished in connection with the
annual meeting.

The statement shall address the fol-
lowing items:

(a) Date, time, and place of the meet-
ing(s).

(b) Voting shareholders. For each class
of stock entitled to vote at the meet-
ing, state the number of shareholders
entitled to vote, and, when sharehold-
ers are asked to vote on preferred
stock, the number of shares entitled to
vote. State the record date as of which
the shareholders entitled to vote will
be determined and the voting require-
ments for each matter to be voted
upon.

(c) Directors. (1) State the names and
ages of persons currently serving as di-
rectors of the institution, their terms
of office, and the periods during which
such persons have served. No informa-
tion need be given with respect to any
director whose term of office as a di-
rector will not continue after the meet-
ing to which the statement relates.

(2) State the name of any incumbent
director who attended fewer than 75
percent of the total of board meetings
and any board committee meeting of
committees on which he or she served
during the last fiscal year.

(3) If any director resigned or de-
clined to stand for reelection since the
last annual meeting because of a policy
disagreement with the board, and if the
director has furnished a letter request-
ing disclosure of the nature of the dis-
agreement, state the date of the direc-
tor’s resignation and summarize the di-
rector’s description of the disagree-
ment contained in the letter. If the in-
stitution holds a different view of the
disagreement, the institution’s view
may be summarized.

(4) If any transactions between the
institution and its senior officers and
directors of the type required to be dis-
closed in the annual report to share-
holders under § 620.5(j), or any of the
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events required to be disclosed in the
annual report to shareholders under
§ 620.5 (k) have occurred since the end
of the last fiscal year and were not dis-
closed in the annual report to share-
holders, the disclosures required by
§ 620.5 (j) and (k) shall be made with re-
spect to such transactions or events in
the annual information statement. If
any material change in the matters
disclosed in the annual report to share-
holders pursuant to § 620.5 (j) and (k)
has occurred since the annual report to
shareholders was prepared, disclosure
shall be made of such change in the an-
nual information statement.

(d) Nominees. (1) If directors are nomi-
nated or elected by region, describe the
regions and state the number of voting
shareholders entitled to vote in each
region. Any nominee from the floor
must be an eligible candidate for the
director position for which the person
has been nominated.

(2) If fewer than two nominees for
each position are named, describe the
efforts of the nominating committee to
locate two willing nominees.

(3) State that nominations shall be
accepted from the floor.

(i) If directors are not elected by re-
gion, the following shall apply:

(A) If the annual meeting is to be
held in more than one session and mail
balloting will be conducted upon the
conclusion of all sessions, state that
nominations from the floor may be
made at any session or, if the associa-
tion’s bylaws so provide, state that
nominations from the floor shall be ac-
cepted only at the first session.

(B) If shareholders will not vote sole-
ly by mail ballot upon conclusion of all
sessions, state that nominations from
the floor may be made only at the first
session.

(ii) If directors are elected by region,
the following shall apply:

(A) If more than one session of an an-
nual meeting is held in a region, and if
mail balloting will be conducted at the
end of all sessions in a region, state
that nominations from the floor may
be made at any session in the region
or, if the association’s bylaws so pro-
vide, state that nominations from the
floor shall be accepted only at the first
session held in the region.

(B) If shareholders will not vote sole-
ly by mail ballot upon conclusion of all
sessions in a region, state that nomina-
tions from the floor may be made only
at the first session held in the region.

(4) For each nominee, state the nomi-
nee’s name, age, and business experi-
ence during the last 5 years, including
each person’s principal occupation and
employment during the past 5 years.
List any business entities on whose
board of directors the director serves
and state the principal business in
which the entity is engaged.

(5) For each nominee who is not an
incumbent director, except a nominee
from the floor, provide the information
referred to in § 620.5 (j) and (k) and
§ 620.21(d)(4). If shareholders will vote
by mail ballot upon conclusion of all
sessions, each floor nominee must pro-
vide the information referred to in
§ 620.5 (j) and (k) and § 620.21(d)(4) in
writing to the association within the
time period prescribed by the associa-
tion’s bylaws. If the association’s by-
laws do not prescribe a time period,
state that each floor nominee must
provide the written disclosure to the
association within 5 business days of
the nomination. The association shall
ensure that the information is distrib-
uted to the voting shareholders with
the mailing of the ballots for the elec-
tion of directors in the same format as
the comparable information contained
in the association’s annual meeting in-
formation statement. If shareholders
will not vote by mail ballot upon con-
clusion of all sessions, each floor nomi-
nee must provide the information re-
ferred to in § 620.5 (j) and (k) and
§ 620.21(d)(4) in writing at the first ses-
sion at which voting is held.

(6) No person may be a nominee for
director who does not make the disclo-
sures required by this subpart.

(e) Other shareholder action. (1) If
shareholders are asked to vote on mat-
ters not normally required to be sub-
mitted to shareholders for approval,
describe fully the material cir-
cumstances surrounding the matter,
the reason shareholders are asked to
vote, and the vote required for ap-
proval of the proposition.

(2) The statement shall describe any
other matter that will be discussed at
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the meeting upon which shareholder
vote is not required.

(f) Relationship with independent pub-
lic accountant. If an institution of the
Farm Credit System has had a change
or changes in accountants since the
last annual report to shareholders, or if
a disagreement with an accountant has
occurred, the institution shall disclose
the information required by § 621.4 (c)
and (d) of this chapter.

[51 FR 8656, Mar. 13, 1986. Redesignated and
amended at 56 FR 29421, 29425, June 27, 1991;
56 FR 42649, Aug. 28, 1991; 58 FR 48791, Sept.
20, 1993; 60 FR 20013, Apr. 24, 1995; 60 FR 57922,
Nov. 24, 1995]

Subpart F—Bank Director
Disclosure Requirements

SOURCE: 53 FR 50399, Dec. 15, 1988, unless
otherwise noted. Redesignated at 56 FR 29421,
June 27, 1991, and further redesignated at 62
FR 15093, Mar. 31, 1997.

§ 620.30 Disclosure statement for bank
director candidates.

Each bank shall adopt policies and
procedures that assure that a disclo-
sure statement is prepared by each
candidate for election by the stock-
holders to the bank board. The banks
shall provide a form providing for the
information required and distribute or
mail copies of completed and signed
disclosure statements to stockholders
with the election ballots. No person
may be a candidate for bank director
who does not make the disclosures re-
quired by this subpart.

§ 620.31 Contents of disclosure state-
ments.

Disclosure statements shall include
the following information:

(a) A statement of the institution’s
policies, if any, on loans to and trans-
actions with directors of the bank.

(b) Candidate’s name, residential ad-
dress, business address if any, citizen-
ship, business experience during the
last 5 years including principal occupa-
tion and employment during the last 5
years, a list of any business entities on
whose board of directors the candidate
serves and state the principal business
in which the entities are engaged, and
any information pertinent to the cre-

ation of a nepotistic relationship upon
election to the bank board.

(c) Transactions other than loans.
The disclosure statement should de-
scribe briefly any transaction or series
of transactions other than loans that
occurred since the last annual meeting
between the bank and the candidate,
any member of the immediate family
of such person, or any organization
with which such person is affiliated,
the nature of the person’s interest in
the transaction, and the terms of the
transaction. No information need be
given where the purchase price, fees, or
charges involved were determined by
competitive bidding or where the
amount involved in the transaction (in-
cluding the total of all periodic pay-
ments) does not exceed $5,000, or the in-
terest of the person arises solely as a
result of his or her status as a stock-
holder of the institution and the bene-
fit received is not a special or extra
benefit not available to all stockhold-
ers.

(d) Loans to director candidates. (1)
To the extent applicable, state that the
bank has had loans outstanding during
the last full fiscal year-to-date to the
candidate, his or her immediate family
members, and any organizations with
which such persons are affiliated that:

(i) Were made in the ordinary course
of business;

(ii) Were made on the same terms, in-
cluding interest rate, amortization
schedule, and collateral, as those pre-
vailing at the time for comparable
transactions with other persons.

(2) To the extent applicable, state
that no loan to a candidate, or to any
organization affiliated with the can-
didate, or to any immediate family
member who resides in the same house-
hold as the candidate or in whose loan
or business operation the candidate has
a material financial or legal interest,
involved more than the normal risk of
collectibility;

(3) If the conditions stated in para-
graphs (d) (1) and (2) of this section do
not apply to the loan(s) of the can-
didates or organizations specified
therein with respect to such loans,
state:

(i) The name of the candidate to
whom the loan was made or to whose
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relative or affiliated organization the
loan was made;

(ii) The largest aggregate amount of
each indebtedness outstanding at any
time during the last fiscal year;

(iii) The nature of the loan(s);
(iv) The amount outstanding as of

the latest practicable date;
(v) The reasons the loan does not

comply with the criteria contained in
this section;

(vi) If the loan does not comply with
this section, the rate of interest pay-
able on the loan and the repayment
terms;

(vii) If the loan does not comply with
this section, the amount past due, if
any, and the reason the loan is deemed
to involve more than a normal risk of
collectibility.

(e) Involvement in certain legal pro-
ceedings. The disclosure statement
should describe any of the following
events that occurred during the past 5
years and that are material to an eval-
uation of the ability or integrity of the
candidate:

(1) A petition under the Federal
bankruptcy laws or any State insol-
vency law was filed by or against, or a
receiver, fiscal agent, or similar officer
was appointed by a court for the busi-
ness or property of the candidate, or
any partnership in which the candidate
was a general partner at or within 2
years before the time of such filing, or
any corporation or business association
of which the candidate was a senior of-
ficer at or within 2 years before the
time of such filing;

(2) The candidate was convicted in a
criminal proceeding or is a named
party in a pending criminal proceeding
(excluding traffic violations and other
misdemeanors);

(3) The candidate was the subject of
any order, judgment, or decree, not
subsequently reversed, suspended, or
vacated, by any court of competent ju-
risdiction, permanently or temporarily
enjoining or otherwise limiting the
candidate from engaging in any type of
business practice.

Subpart G—Annual Report of
Condition of the Federal Agri-
cultural Mortgage Corpora-
tion

SOURCE: 58 FR 48791, Sept. 20, 1993, unless
otherwise noted. Redesignated at 62 FR 15093,
Mar. 31, 1997.

§ 620.40 Content, timing, and distribu-
tion of Federal Agricultural Mort-
gage Corporation’s annual report of
condition.

(a) The Federal Agricultural Mort-
gage Corporation shall prepare and
publish an annual report of its condi-
tion that is equivalent in content to
the annual report to shareholders re-
quired by section 14 of the Securities
and Exchange Act of 1934.

(b) The Corporation shall distribute
the annual report of condition to its
shareholders within 120 days of its fis-
cal year-end.

(c) Upon receiving a request for an
annual report of condition, the Cor-
poration shall promptly mail or other-
wise furnish to the requestor a copy of
the most recent annual report de-
scribed in this section.

(d) The Corporation shall file three
copies of the annual report of condition
with the Farm Credit Administration’s
Office of Secondary Market Oversight
within 120 days of its fiscal year-end.

PART 621—ACCOUNTING AND
REPORTING REQUIREMENTS

Subpart A—Purpose and Definitions

Sec.
621.1 Purpose and applicability.
621.2 Definitions.

Subpart B—General Rules

621.3 Application of generally accepted ac-
counting principles.

621.4 Audit by qualified public accountant.
621.5 Accounting for the allowance for loan

losses and chargeoffs.

Subpart C—Loan Performance and
Valuation Assessment

621.6 Performance categories and other
property owned.
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621.7 Rule of aggregation.
621.8 Application of payments and income

recognition on nonaccrual loans.
621.9 Reinstatement to accrual status.
621.10 Monitoring of performance categories

and other property owned.

Subpart D—Report of Condition and
Performance

621.12 Applicability and general instruc-
tions.

621.13 Content and standards—general rules.
621.14 Certification of correctness.

Subpart E—Reports Relating to Securities
Activities of the Federal Agricultural
Mortgage Corporation

621.20 Form and content.

AUTHORITY: Secs. 5.17, 8.11 of the Farm
Credit Act (12 U.S.C. 2252, 2279aa–11).

SOURCE: 58 FR 48786, Sept. 20, 1993, unless
otherwise noted.

Subpart A—Purpose and
Definitions

§ 621.1 Purpose and applicability.
This part sets forth accounting and

reporting requirements to be followed
by all banks, associations, and service
organizations chartered under the Act;
the Federal Farm Credit Banks Fund-
ing Corporation; and, where specifi-
cally indicated, the Federal Agricul-
tural Mortgage Corporation. The re-
quirements set forth in this part are of
both general and specific applicability.
Certain requirements focus on areas of
financial condition and operating per-
formance that are of special impor-
tance for generating, presenting, and
disclosing accurate and reliable infor-
mation.

§ 621.2 Definitions.
For the purposes of this part, the fol-

lowing definitions shall apply:
(a) Accrual basis of accounting means

the accounting method in which ex-
penses are recorded when incurred,
whether paid or unpaid, and income is
reported when earned, whether re-
ceived or not received.

(b) Borrowing entity means the indi-
vidual(s), partnership, joint venture,
trust, corporation, or other business
entity, or any combination thereof,
that is primarily obligated on the loan
instrument.

(c) Generally accepted accounting prin-
ciples means that body of conventions,
rules, and procedures necessary to de-
fine accepted accounting practices at a
particular time, as promulgated by the
Financial Accounting Standards Board
(FASB) and other authoritative
sources recognized as setting standards
for the accounting profession in the
United States. Generally accepted ac-
counting principles include not only
broad guidelines of general application
but also detailed practices and proce-
dures that constitute standards by
which financial presentations are eval-
uated.

(d) Generally accepted auditing stand-
ards means the standards and guide-
lines adopted by the Auditing Stand-
ards Board of the American Institute of
Certified Public Accountants (AICPA)
to govern the overall quality of audit
performance.

(e) Institution means any bank, asso-
ciation, or service organization char-
tered under the Act; the Federal Farm
Credit Banks Funding Corporation, and
where specifically noted, the Federal
Agricultural Mortgage Corporation.

(f) Loan means any extension of cred-
it or lease that is recorded as an asset
of a reporting institution, whether
made directly or purchased from an-
other lender. The term ‘‘loan’’ in-
cludes, but is not limited to:

(1) Loans originated through direct
negotiations between the reporting in-
stitution and a borrower;

(2) Purchased loans or interests in
loans, including participation inter-
ests, retained subordinated participa-
tion interests in loans sold, and inter-
ests in pools of subordinated participa-
tion interests that are held in lieu of
retaining a subordinated participation
interest in loans sold;

(3) Contracts of sale; notes receiv-
able; and

(4) Other similar obligations and
lease financing.

(g) Material means the magnitude of
an omission or misstatement of ac-
counting information that, in light of
surrounding circumstances, makes it
probable that the judgment of a rea-
sonable person relying on the informa-
tion would have been changed or influ-
enced by the omission or
misstatement.
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(h) Net realizable value means the net
amount the lender would expect to be
realized from the acquisition and sub-
sequent sale or disposition of a loan’s
underlying collateral. Generally, net
realizable value is equal to the esti-
mated selling price in the ordinary
course of business, less estimated costs
of acquisition, completion, and dis-
posal.

(i) Qualified public accountant means
a person who:

(1) Holds a valid and unrevoked cer-
tificate, issued to such person by a le-
gally constituted State authority,
identifying such person as a certified
public accountant;

(2) Is licensed to practice as a public
accountant by an appropriate regu-
latory authority of a State or other po-
litical subdivision of the United States;

(3) Is in good standing as a certified
and licensed public accountant under
the laws of the State or other political
subdivision of the United States in
which is located the home office or cor-
porate office of the institution that is
to be audited;

(4) Is not suspended or otherwise
barred from practice as an accountant
or public accountant before the Securi-
ties and Exchange Commission (SEC)
or any other appropriate Federal or
State regulatory authority; and

(5) Is independent of the institution
that is to be audited. For the purposes
of this definition the term ‘‘independ-
ent’’ shall have the same meaning as
under the rules and interpretations of
the AICPA.

(j) Recorded investment means the face
amount of the loan increased or de-
creased by applicable accrued interest
and unamortized premium, discount, fi-
nance charges, or acquisition costs,
and may also reflect a previous direct
write-down of the investment.

Subpart B—General Rules
§ 621.3 Application of generally accept-

ed accounting principles.
Each institution shall:
(a) Prepare and maintain, on an ac-

crual basis, accurate and complete
records of its business transactions as
necessary to prepare financial state-
ments and reports, including reports to
the Farm Credit Administration, in ac-

cordance with generally accepted ac-
counting principles, except as other-
wise directed by statutory and regu-
latory requirements;

(b) Prepare its financial statements
and reports, including reports to the
shareholders, investors, boards of di-
rectors, institution management and
the Farm Credit Administration, in ac-
cordance with generally accepted ac-
counting principles, except as other-
wise directed by statutory and regu-
latory requirements; and

(c) Prepare and maintain its books
and records in such a manner as to fa-
cilitate reconciliation with financial
statements and reports prepared from
them.

§ 621.4 Audit by qualified public ac-
countant.

(a) Each institution shall, at least
annually, have its financial statements
audited by a qualified public account-
ant in accordance with generally ac-
cepted auditing standards.

(b) The qualified public accountant’s
opinion of each institution’s financial
statements shall be included as a part
of each annual report to shareholders.

(c) If an institution disagrees with
the opinion of a qualified public ac-
countant required by paragraph (b) of
this section, the following actions shall
be taken immediately:

(1) The institution shall prepare a
brief but thorough written description
of the scope and content of the dis-
agreement, noting each point of dis-
agreement and citing, in all cases, the
specific provisions of generally accept-
ed accounting principles and generally
accepted auditing standards upon
which the institution’s position in the
disagreement is based;

(2) A copy of the institution’s final
description of the disagreement shall
be given to the accountant who pro-
vided the opinion with which the insti-
tution disagrees;

(3) The accountant shall have 10 busi-
ness days to develop and provide a brief
but thorough final response to the in-
stitution’s description of the disagree-
ment, including all items believed to
be incorrect or incomplete, and citing,
in all cases, the specific provisions of
generally accepted accounting prin-
ciples and generally accepted auditing
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standards upon which the accountant’s
position in the disagreement is based;

(4) Both the institution’s final de-
scription of the disagreement and the
accountant’s final response to it shall
be included in the institution’s annual
report to shareholders directly follow-
ing the accountant’s opinion of the in-
stitution’s financial statements; and

(5) The institution shall immediately
notify the Chief Examiner, Farm Cred-
it Administration, of any disagreement
with its accountant and shall furnish
the Farm Credit Administration with
the written documentation required by
paragraphs (c) (1) through (4) of this
section.

(d) If an institution selects a quali-
fied public accountant to audit its fi-
nancial statements and provide an
opinion thereon for its annual report
who is different from the accountant
whose opinion appeared in the institu-
tion’s most recent annual report, the
following items shall be sent to the
Farm Credit Administration no later
than 15 days after the end of the month
in which the change took place and
shall be included in the institution’s
annual meeting information statement
and annual report to shareholders for
the year in which the change of ac-
countants took place:

(1) The name and address of the ac-
countant whose opinion appeared in
the institution’s most recent annual
report to shareholders;

(2) A brief but thorough statement of
the reasons the accountant selected for
the most recent annual report was not
selected for the current annual report.
If the change resulted from a disagree-
ment with the accountant, the state-
ment shall describe the institution’s
disagreement with the accountant’s
opinion and the accountant’s final re-
sponse to the institution’s disagree-
ment prepared pursuant to paragraph
(c) of this section; and

(3) The identification of the highest
ranking officer, committee of officers,
or board of directors, as appropriate,
that recommended, approved, or other-
wise made the decision to change
qualified public accountants.

§ 621.5 Accounting for the allowance
for loan losses and chargeoffs.

Each institution shall:

(a) Maintain at all times an allow-
ance for loan losses that is adequate to
absorb all probable and estimable
losses that may reasonably be expected
to exist in the loan portfolio.

(b) Develop, adopt, and consistently
apply policies and procedures govern-
ing the establishment and maintenance
of the allowance for loan losses which,
at a minimum, conform to the rules,
definitions, and standards set forth in
this part and any other applicable re-
quirements.

(c) Charge-off loans, wholly or par-
tially, as appropriate, at the time they
are determined to be uncollectible.

(d) Ensure that when an institution
or the Farm Credit Administration de-
termines that the value of a loan or
other asset recorded on its books and
records exceeds the amount that can
reasonably be expected to be collect-
ible, or when the documentation sup-
porting the recorded asset value is in-
adequate, the institution shall imme-
diately charge off the asset in the
amount determined to be uncollectible.
If the amount determined to be
uncollectible by the institution is dif-
ferent from the amount determined to
be uncollectible by the Farm Credit
Administration, the institution shall
charge off such amount as the Farm
Credit Administration shall direct.

Subpart C—Loan Performance
and Valuation Assessment

§ 621.6 Performance categories and
other property owned.

Each institution shall employ the
following practices with respect to cat-
egorizing high-risk loans and loan-re-
lated assets. No loan shall be put into
more than one performance category.
At a minimum, loans meeting the cri-
teria for both nonaccrual and another
performance category shall be classi-
fied as nonaccrual.

(a) Nonaccrual loans. A loan shall be
considered nonaccrual if it meets any
of the following conditions:

(1) Collection of any amount of out-
standing principal and all past and fu-
ture interest accruals, considered over
the full term of the asset, is not ex-
pected;

(2) Any portion of the loan has been
charged off, except in cases where the
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prior chargeoff was taken as part of a
formal restructuring of the loan; or

(3) The loan is 90 days past due and is
not both adequately secured and in
process of collection.

(i) A loan is considered adequately
secured only if:

(A) It is secured by real or personal
property having a net realizable value
sufficient to discharge the debt in full;
or

(B) It is guaranteed by a financially
responsible party in an amount suffi-
cient to discharge the debt in full.

(ii) A loan is considered in process of
collection only if collection efforts are
proceeding in due course and, based on
a probable and specific event, are ex-
pected to result in the prompt repay-
ment of the debt or its restoration to
current status. There must be docu-
mented evidence that collection in full
of amounts due and unpaid is expected
to occur within a reasonable time pe-
riod, not to exceed 180 days from the
date that payment was due. The com-
mencement of collection efforts
through legal action, including bank-
ruptcy or foreclosure, or through col-
lection efforts not involving legal ac-
tion, including ongoing workouts and
reamortizations, do not, in and of
themselves, provide sufficient cause to
keep a loan out of nonaccrual status. If
full collection of the debt or its res-
toration to current status is dependent
upon completion of any action by the
borrower, the institution must obtain
the borrower’s written agreement to
complete all such actions by the spe-
cific dates set forth in agreement.

(b) Formally restructured loans. A loan
is considered formally restructured if
it meets the ‘‘troubled debt restructur-
ing’’ definition set forth in Statement
of Financial Accounting Standards No.
15, Accounting by Debtors and Credi-
tors for Troubled Debt Restructurings,
as promulgated by the FASB.

(c) Loans 90 days past due still accruing
interest. (1) Loans 90 days past due still
accruing interest means loans that are
90 days or more contractually past due,
and that are both adequately secured
and in process of collection, as de-
scribed in this section.

(2) A loan shall be considered con-
tractually past due when any principal
repayment or interest payment re-

quired by the loan instrument is not
received on or before the due date. A
loan shall remain contractually past
due until it is formally restructured or
until the entire amount past due, in-
cluding principal, accrued interest, and
penalty interest incurred as the result
of past due status, is collected or oth-
erwise discharged in full.

(d) Other property owned means any
real or personal property, other than
an interest-earning asset, that has
been acquired as a result of full or par-
tial liquidation of a loan, through fore-
closure, deed in lieu of foreclosure, or
other means.

§ 621.7 Rule of aggregation.
(a) When one loan to a borrower is

placed in nonaccrual, an institution
must immediately evaluate whether its
other loans to that borrower, or related
borrowers, should also be placed in
nonaccrual. All loans on which a bor-
rowing entity, or a component of a bor-
rowing entity, is primarily obligated to
the reporting institution shall be con-
sidered as one loan unless a review of
all pertinent facts supports a reason-
able determination that a particular
loan constitutes an independent credit
risk and such determination is ade-
quately documented in the loan file.

(1) A loan shall be considered an inde-
pendent credit risk if a substantial por-
tion of the loan is guaranteed as to
principal and interest by a government
agency.

(2) Other loans shall be considered
independent credit risks if and so long
as:

(i) The primary sources of repayment
are independent for each loan;

(ii) The loans are not cross-
collateralized; and

(iii) The principal obligors are dif-
ferent person(s) and/or entity(ies). Re-
lated loans will not be considered inde-
pendent credit risks if the operations
of a related borrower are so financially
interdependent with the borrower’s op-
erations that the economic survival of
one will materially affect the economic
survival of the other, determined in ac-
cordance with § 614.4358(a)(2) of this
chapter.

(b) If the evaluation required by
paragraph (a) of this section results in
a determination that the borrower’s
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other loans with the institution do not
represent an independent credit risk,
and full collection of such loans is not
expected, then all of the borrower’s
loans must be aggregated and classified
as nonaccrual. If such other loans rep-
resent an independent credit risk and
are fully collectible, then they may re-
main in their current performance cat-
egory.

(c) When an institution becomes
aware that a borrower has a loan that
has been classified nonaccrual by any
other lender, the institution must re-
evaluate the credit risk in its loan to
the borrower and then determine
whether an independent credit risk ex-
ists.

§ 621.8 Application of payments and
income recognition on nonaccrual
loans.

Each institution shall employ the
following practices with respect to ap-
plication of cash payments on non-
accrual loans:

(a) If the ultimate collectibility of
the recorded investment, in whole or in
part, is in doubt, any payment received
on such loan shall be applied to reduce
the recorded investment to the extent
necessary to eliminate such doubt.

(b) Once the ultimate collectibility of
the recorded investment is no longer in
doubt, payments received in cash on
such loan may qualify for recognition
as interest income if all of the follow-
ing characteristics are met at the time
the payment is received:

(1) The loan does not have a remain-
ing unrecovered prior chargeoff associ-
ated with it, except in cases where the
prior chargeoff was taken as part of a
formal restructuring of the loan;

(2) The payment received has come
from a source of repayment detailed in
the plan of collection;

(3) The loan, after considering the
payment, is not contractually past due
more than 90 days and is not expected
to become 90 days past due, or a repay-
ment pattern has been established that
reasonably demonstrates future repay-
ment capacity.

(c) The institution shall employ the
following practices with respect to
earned but uncollected interest income
on loans, leases, contracts, and similar

assets that are determined not to be
fully collectible:

(1) Earned but uncollected interest
income that was accrued in the current
fiscal year and is determined to be
uncollectible shall be reversed from in-
terest income; and

(2) Earned but uncollected interest
income that was accrued in prior fiscal
years and is determined to be
uncollectible shall be charged off
against the allowance for loan losses.

§ 621.9 Reinstatement to accrual sta-
tus.

A loan may be reinstated to accrual
status, when each of the following cri-
teria are met:

(a) All contractual principal and in-
terest due on the loan is paid and the
loan is current;

(b) Prior chargeoffs are recovered, ex-
cept for troubled debt restructures;

(c) No reasonable doubt remains re-
garding the willingness and ability of
the borrower to perform in accordance
with the contractual terms of the loan
agreement; and

(d) Reinstatement is supported by a
period of sustained performance in ac-
cordance with the contractual terms of
the note and/or loan agreement. Sus-
tained performance will generally be
demonstrated by 6 consecutive month-
ly payments, 4 consecutive quarterly
payments, 3 consecutive semi-annual
payments, or 2 consecutive annual pay-
ments.

§ 621.10 Monitoring of performance
categories and other property
owned.

(a) Each institution shall:
(1) Account for, report, and disclose

to shareholders, investors, boards of di-
rectors, and the Farm Credit Adminis-
tration all material items with respect
to performance categories and other
property owned in accordance with the
rules and definitions set forth in this
part and any other applicable require-
ments;

(2) In accordance with
§ 620.5(g)(1)(iv)(A) of this chapter, dis-
close to shareholders, investors, boards
of directors, and the Farm Credit Ad-
ministration the nature and extent of
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significant potential credit risks with-
in the loan portfolio, or other informa-
tion that could adversely impact per-
formance of the loan portfolio in the
near future;

(3) Develop, adopt, and consistently
apply policies and procedures govern-
ing performance categories and other
property owned, which, at a minimum,
conform to the definitions, rules, and
standards set forth in this part and
such other requirements and proce-
dures as may be required by the Farm
Credit Administration;

(4) Review the loan portfolio at least
quarterly to ensure that all high-risk
loans have been assigned the appro-
priate performance category; and

(5) Review all high-risk loans in the
loan portfolio at least quarterly to de-
termine the collectibility of accrued
but uncollected income, if any.

(b) Measures taken to enhance the
collectibility of a loan shall not be
deemed to relieve an institution of the
requirement to monitor and evaluate
the loan for the purpose of determining
its performance status.

Subpart D—Report of Condition
and Performance

§ 621.12 Applicability and general in-
structions.

(a) Each institution, including the
Federal Agricultural Mortgage Cor-
poration, shall prepare and file such re-
ports of condition and performance as
may be required by the Farm Credit
Administration.

(b) Reports of condition and perform-
ance shall be filed four times each
year, and at such other times as the
Farm Credit Administration may re-
quire. The reports shall be prepared on
the accrual basis of accounting and
shall fairly represent the financial con-
dition and performance of each institu-
tion at the end of, and over the period
of, each calendar quarter, provided
that such additional reports as may be
necessary to ensure timely, complete,
and accurate monitoring and evalua-
tion of the affairs, condition, and per-
formance of Farm Credit institutions
may be required, as determined by the
Chief Examiner, Farm Credit Adminis-
tration.

(c) All reports of condition and per-
formance shall be filed with the Farm
Credit Administration, Office of Exam-
ination, 1501 Farm Credit Drive,
McLean, Virginia, 22102–5090.

§ 621.13 Content and standards—gen-
eral rules.

Each institution, including the Fed-
eral Agricultural Mortgage Corpora-
tion, shall prepare reports of condition
and performance:

(a) In accordance with all applicable
laws, regulations, standards, and such
instructions and specifications and on
such media as may be prescribed by the
Farm Credit Administration;

(b) In accordance with generally ac-
cepted accounting principles and such
other accounting requirements, stand-
ards, and procedures as may be pre-
scribed by the Farm Credit Adminis-
tration; and

(c) In such manner as to facilitate
their reconciliation with the books and
records of reporting institutions.

§ 621.14 Certification of correctness.
Each report of financial condition

and performance filed with the Farm
Credit Administration shall be cer-
tified as having been prepared in ac-
cordance with all applicable regula-
tions and instructions and to be a true
and accurate representation of the fi-
nancial condition and performance of
the institution to which it applies. The
reports shall be certified by the officer
of the reporting institution named for
that purpose by action of the reporting
institution’s board of directors. If the
board of directors of the institution
has not acted to name an officer to cer-
tify the correctness of its reports of
condition and performance, then the
reports shall be certified by the presi-
dent or chief executive officer of the
reporting institution.

Subpart E—Reports Relating to Se-
curities Activities of the Fed-
eral Agricultural Mortgage
Corporation

§ 621.20 Form and content.
(a) The Federal Agricultural Mort-

gage Corporation (Corporation) shall
provide the Office of Secondary Market
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Oversight with three copies of any fil-
ings made with the SEC pursuant to
the Securities Act of 1933 or the Securi-
ties and Exchange Act of 1934. Such
copies shall be filed with the FCA no
later than 1 business day after any SEC
filing.

(b) The Corporation shall make the
following filings with the Office of Sec-
ondary Market Oversight for securities
either issued or guaranteed by the Cor-
poration that are not registered under
the Securities Act of 1933.

(1) Three copies of any offering cir-
cular, private placement memorandum,
or information statement prepared in
connection with the securities offering
shall be filed with the Office of Second-
ary Market Oversight at or before the
time of the securities offering.

(2) For securities backed by qualified
loans as defined in section 8.0(9)(A) of
the Act, the Corporation shall file one
copy of the following within 1 business
day of the finalization of the trans-
action:

(i) The private placement memo-
randa for securities sold to investors;
and

(ii) The pooling and servicing agree-
ment when the security is purchased
by the Corporation as authorized by
section 8.6(g) of the Act.

(3) For securities backed by qualified
loans as defined in section 8.0(9)(B) of
the Act, the Corporation shall provide
summary information on such securi-
ties issued during each calendar quar-
ter in the form prescribed by the Office
of Secondary Market Oversight. Such
summary information shall be provided
with each report of condition and per-
formance filed pursuant to § 621.12, and
at such other times as the Office of
Secondary Market Oversight may re-
quire.

(c) The Corporation shall file with
the Office of Secondary Market Over-
sight copies of all substantive cor-
respondence between the Corporation
and the Securities and Exchange Com-
mission and the Department of the
Treasury relating to securities activi-
ties or regulatory compliance. Such
correspondence should be filed no later
than the date of filing of the report of
condition and performance for the cal-
endar quarter in which the correspond-
ence was received or sent.

(d) The Corporation shall promptly
notify the Office of Secondary Market
Oversight if it becomes exempt or
claims exemption from the filing re-
quirements of the Securities and Ex-
change Act of 1934.

[58 FR 48786, Sept. 20, 1993]

PART 622—RULES OF PRACTICE
AND PROCEDURE

Subpart A—Rules Applicable to Formal
Hearings

Sec.
622.1 Scope of regulations.
622.2 Definitions.
622.3 Appearance and practice.
622.4 Commencement of proceedings.
622.5 Answer.
622.6 Opportunity for informal settlement.
622.7 Conduct of hearings.
622.8 Rules of evidence.
622.9 Subpoenas.
622.10 Depositions.
622.11 Motions.
622.12 Proposed findings and conclusions;

recommended decision.
622.13 Exceptions.
622.14 Briefs.
622.15 Oral argument before the Board.
622.16 Notice of submission to the Board.
622.17 Decision of the Board.
622.18 Filing.
622.19 Service.
622.20 Documents in proceedings confiden-

tial.
622.21 Computing time.
622.22 Retained authority.
622.23—622.50 [Reserved]

Subpart B—Rules and Procedures for As-
sessment and Collection of Civil
Money Penalties

622.51 Definitions.
622.52 Purpose and scope.
622.53 Notification of alleged violations.
622.54 Relevant considerations.
622.55 Notice of assessment of civil money

penalty.
622.56 Request for formal hearing on assess-

ment.
622.57 Waiver of hearing; consent.
622.58 Hearing on assessment.
622.59 Assessment order.
622.60 Payment of civil money penalty.
622.61 Adjustment of civil money penalties

by the rate of inflation pursuant to sec-
tion 31001(s) of the Debt Collection Im-
provement Act of 1996.

622.62—622.75 [Reserved]
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Subpart C—Rules and Procedures Applica-
ble to Suspension or Removal of an In-
dividual Where Certain Crimes are
Charged or Proven

622.76 Definitions.
622.77 Purpose and scope.
622.78 Suspension, prohibition or removal.
622.79 Petition for informal hearing.
622.80 Informal hearing.
622.81 Default.
622.82 Decision of the Board.
622.83—622.100 [Reserved]

Subpart D—Rules and Procedures
Applicable to Formal Investigations

622.101 Definitions.
622.102 Scope.
622.103 Formal investigations are confiden-

tial.
622.104 Order to conduct formal investiga-

tion.
622.105 Conduct of investigation.
622.106 Service of subpoena and payment of

witness fees.
622.107 Transcripts.

AUTHORITY: Secs. 5.9, 5.10, 5.17, 5.25–5.37 of
the Farm Credit Act (12 U.S.C. 2243, 2244,
2252, 2261–2273); Pub. L. 104–134, sec. 31001(s),
110 Stat. 1321–358.

SOURCE: 51 FR 21139, June 11, 1986, unless
otherwise noted.

Subpart A—Rules Applicable to
Formal Hearings

§ 622.1 Scope of regulations.

This subpart prescribes rules of prac-
tice and procedure in connection with
any formal hearing before the Farm
Credit Administration (FCA) that is re-
quired by the Farm Credit Act of 1971,
as amended (Act) or is ordered for
other reasons by the FCA. In connec-
tion with any particular matter, ref-
erence should also be made to any spe-
cial requirements of practice and pro-
cedure that may be contained in appli-
cable provisions of the Act or the rules
adopted by the FCA in subpart B of
this part, which special requirements
are controlling. The rules in subpart A
do not apply to the informal hearings
described in subpart C of this part, to
any other informal hearing that may
be ordered by the FCA, or to formal in-
vestigations described in subpart D of
this part.

§ 622.2 Definitions.
As used in this part:
(a) Act means the Farm Credit Act of

1971, as amended. 12 U.S.C. 2001, et seq.
(b) FCA means the Farm Credit Ad-

ministration.
(c) Board means the Farm Credit Ad-

ministration Board.
(d) The terms institution in the System,

System institution and institution mean
all institutions enumerated in section
1.2 of the Act, any institution char-
tered pursuant to or established by the
Act, except for the Farm Credit Sys-
tem Assistance Board and the Farm
Credit System Insurance Corporation,
and any service organization chartered
under part E of title IV of the Act.

(e) Party means the FCA or a person
or institution named as a party in any
notice that commences a proceeding,
or any person or institution who is ad-
mitted as a party or who has filed a
written request and is entitled as of
right to be a party.

(f) Presiding officer means an adminis-
trative law judge or any FCA employee
or other person designated by the
Board to conduct a hearing.

(g) Ex parte communication means an
oral or written communication not on
the record with respect to which rea-
sonable prior notice to all parties is
not given. It does not include requests
for status reports.

[51 FR 21139, June 11, 1986, as amended at 53
FR 27284, July 19, 1988]

§ 622.3 Appearance and practice.
(a) Appearance before the Board or a

presiding officer—(1) By nonattorneys.
An individual may appear in his or her
own behalf; a member of a partnership
may represent the partnership; a duly
authorized officer or other agent of a
corporation, trust association or other
entity not specifically listed herein
may represent the corporation, trust
association, or other entity; and a duly
authorized officer or employee of any
government unit, agency or authority
may represent that unit, agency or au-
thority. Any person appearing in a rep-
resentative capacity shall file a writ-
ten notice of appearance with the
Board which shall contain evidence of
his or her authority to act in such ca-
pacity.
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(2) By attorneys. A party may be rep-
resented by an attorney who is a mem-
ber in good standing of the bar of the
highest court of any State, possession,
territory, Commonwealth or the Dis-
trict of Columbia, and who has not
been suspended or debarred from prac-
tice before the FCA in accordance with
the provisions of part 623 of this chap-
ter. Prior to appearing, an attorney
representing a person in a proceeding
shall file a written notice of appear-
ance with the Board, which shall con-
tain a declaration that he or she is cur-
rently qualified as provided by para-
graph (a)(2) of this section and is au-
thorized to represent the party on
whose behalf he or she acts.

(3) Representation of multiple interests.
A person shall not represent more than
one party without informing each
party of any actual or potential con-
flict of interest that may be involved
in such representation. Such person
shall file a statement with the Board
indicating that such disclosure has
been made. The presiding officer has
authority to take protective measures
at any stage of a proceeding, including
the authority to prohibit multiple rep-
resentation when deemed appropriate.

(b) Summary suspension. Dilatory, ob-
structionist, egregious, contemptuous,
contumacious, or other unethical or
improper conduct at any proceeding be-
fore the Board or a presiding officer
shall be grounds for exclusion there-
from and suspension for the duration of
the proceeding, or other appropriate
action by the Board or presiding offi-
cer.

§ 622.4 Commencement of proceedings.
Proceedings under this subpart are

commenced by the issuance of a notice
by the Board. Such notice shall state
the time, place, and nature of the hear-
ing, the name and address of the pre-
siding officer if one has been des-
ignated, and a statement of the mat-
ters of fact and law constituting the
grounds for the hearing. The matters of
fact and law alleged in a notice may be
amended by the Board at any stage of
the proceeding and such amended no-
tice may require an answer from the
party or parties served and may set a
new hearing date. A copy of any notice
served by the FCA on any System asso-

ciation, director, officer or other per-
son participating in the conduct of the
affairs of the association will also be
sent to the supervisory bank.

§ 622.5 Answer.

(a) Answer is required. Unless a dif-
ferent period is specified by the Board,
a party who does not wish to consent
to a final order must file an answer
within 20 days after being served with
a notice that commences the proceed-
ing. Any subsequent notice which con-
tains amended allegations and by its
terms requires an answer must simi-
larly be answered within 20 days after
service.

(b) Requirements of answer; effect of
failure to deny. An answer filed under
this section shall concisely state any
defenses and specifically admit or deny
each allegation in the notice. A party
who lacks information or knowledge
sufficient to form a belief as to the
truth of any particular allegation shall
so state and this shall have the effect
of a denial. Any allegation not denied
shall be deemed to be admitted. A
party who intends in good faith to deny
only a part of or to qualify an allega-
tion shall specify so much of it as is
true and shall deny only the remain-
der.

(c) Admitted allegations. If a party fil-
ing an answer under this section elects
not to contest any of the allegations of
fact set forth in the notice, the answer
shall consist of a statement admitting
all of the allegations to be true. Such
answer constitutes a waiver of hearing
as to the facts alleged in the notice,
and together with the notice will pro-
vide a record basis on which the presid-
ing officer shall file with the Board a
recommended decision in accordance
with 5 U.S.C. 557. The recommended de-
cision shall be served on the party, who
may file exceptions thereto within the
time provided in § 622.13.

(d) Effect of failure to answer. Failure
of a party to file an answer required by
this section within the time provided
constitutes a waiver of the party’s
right to appear and contest the allega-
tions in the notice and authorizes the
presiding officer, without further no-
tice to the party, to find the facts to be
as alleged in the notice and to file with
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the Board a recommended decision con-
taining such findings and appropriate
conclusions. The Board or the presiding
officer may, for good cause shown, per-
mit the filing of a delayed answer after
the time for filing and the answer has
expired.

§ 622.6 Opportunity for informal settle-
ment.

Any interested party may at any
time submit to the Board for consider-
ation written offers or proposals for
settlement of a proceeding, without
prejudice to the rights of the parties.
No offer or proposal shall be admissible
into evidence over the objection of any
party in any hearing in connection
with such proceeding. The foregoing
provisions of this section shall not pre-
clude settlement of any proceeding
through the regular adjudicatory proc-
ess by the filing of an answer as pro-
vided in § 622.5(c), or by submission of
the case to the presiding officer on a
stipulation of facts and an agreed
order.

§ 622.7 Conduct of hearings.

(a) Authority of presiding officer. All
hearings governed by this subpart shall
be conducted in accordance with the
provisions of chapter 5 of title 5 of the
United States Code. The presiding offi-
cer designated by the Board to preside
at any such hearing shall have com-
plete charge of the hearing, shall have
the duty to conduct it in a fair and im-
partial manner and shall take all nec-
essary action to avoid delay in the dis-
position of the proceeding. Such officer
shall have all powers necessary to that
end, including the following:

(1) To administer oaths and affirma-
tions;

(2) To issue subpoenas and subpoenas
duces tecum, as authorized by law, and
to revoke, quash, or modify any such
subpoena;

(3) To receive relevant evidence and
to rule upon the admission of evidence
and offers of proof;

(4) To take or cause depositions to be
taken;

(5) To regulate the course of the
hearing and the conduct of the parties
and their counsel;

(6) To hold conferences for the settle-
ment or simplification of issues or for
any proper purpose; and

(7) To consider and rule upon, as jus-
tice may require, all procedural and
other motions appropriate in a pro-
ceeding under this subpart, except that
a presiding officer shall not have power
to decide any motion to dismiss the
proceeding or other motion which re-
sults in a final determination of the
merits of the proceeding. This power
rests only with the Board. Without
limitation on the foregoing, the presid-
ing officer shall, subject to the provi-
sions of this subpart, have all the au-
thority set forth in 5 U.S.C. 556(c).

(b) Prehearing conference. The presid-
ing officer may, on his or her own ini-
tiative or at the request of any party,
direct counsel for all parties to meet
with him or her at a specified time and
place prior to the hearing, or to submit
suggestions to him or her in writing,
for the purpose of considering any or
all of the following:

(1) Simplification and clarification of
the issues;

(2) Stipulations, admissions of fact
and of the contents and authenticity of
documents;

(3) Matters of which official notice
will be taken; and

(4) Such other matters as may aid in
the orderly disposition of the proceed-
ing.

At the conclusion of such conference(s)
the presiding officer shall enter an
order which recites the results of the
conference. Such order shall include
the presiding officer’s rulings upon
matters considered at the conference,
together with appropriate directions, if
any, to the parties. Such order shall
control the subsequent course of the
proceeding, unless modified at the
hearing for good cause shown.

(c) Exchange of information. Thirty
(30) days prior to the hearing, parties
shall exchange a list of the names of
witnesses with a general description of
their expected testimony, and a list
and one copy of all documents or other
physical exhibits which will be intro-
duced in evidence in the course of the
proceeding.
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(d) Attendance at hearings. All hear-
ings shall be private and shall be at-
tended only by the parties, their coun-
sel or authorized representatives, wit-
nesses while testifying, and other per-
sons having an official interest in the
proceeding. However, if the Board, in
its discretion, after fully considering
the views of the party afforded the
hearing, determines that a public hear-
ing is necessary to protect the public
interest, the Board may in its sole dis-
cretion order that the hearing be pub-
lic.

(e) Transcript of testimony. Hearings
shall be recorded. A copy of the tran-
script of the testimony taken at any
hearing, duly certified by the reporter,
together with all exhibits accepted into
evidence shall be filed with the presid-
ing officer. The presiding officer shall
promptly serve notice upon all parties
of such filing. The parties shall make
their own arrangements with the per-
son recording the testimony for copies
of the testimony and exhibits. The pre-
siding officer shall have authority to
correct the record sua sponte with no-
tice to all parties and to rule upon mo-
tions to correct the record. In the
event the hearing is public, transcripts
will be furnished to interested persons
upon payment of the cost thereof.

(f) Continuances and changes or exten-
sions of time and changes of place of
hearing. Except as otherwise provided
by law, the presiding officer may ex-
tend time limits prescribed by these
rules or by any notice or order issued
in the proceedings, may change the
time for beginning any hearing, con-
tinue or adjourn a hearing from time
to time, and/or change the location of
the hearing. Prior to the appointment
of a presiding officer and after the fil-
ing of a recommended decision pursu-
ant to § 622.12, the Board may grant
such extensions or changes. Subject to
the approval of the presiding officer,
the parties may by stipulation change
the time limits specified by these rules
or any notice or order issued here-
under.

(g) Closing of hearing. The record of
the hearing shall be closed by an an-
nouncement to that effect by the pre-
siding officer when the taking of evi-
dence has been concluded. In the dis-
cretion of the presiding officer, the

record may be closed as of a future
date in order to permit the admission
into the record, under circumstances
determined by the presiding officer, of
exhibits to be prepared.

(h) Call for further evidence, oral argu-
ments, briefs, reopening of hearing. The
presiding officer may call for the pro-
duction of further evidence upon any
issue, may permit oral argument and
submission of briefs at the hearing and,
upon appropriate notice, may reopen
any hearing at any time prior to the
filing of his or her recommended deci-
sion. The Board may reopen the record
at anytime permitted by law.

(i) Order of procedure. The FCA shall
open and close.

(j) Ex parte communications. (1) No
person shall make or knowingly cause
to be made an ex parte communication
relevant to the merits of the proceed-
ing to the presiding officer or anyone
who is or may reasonably be expected
to be involved in the decisional proc-
ess.

(2) No person who is or may reason-
ably be expected to be involved in the
decisional process shall make or know-
ingly cause to be made an ex parte
communication relevant to the merits
of the proceeding to any person.

(3) Except as authorized by law, the
presiding officer shall not consult any-
one on any fact in issue, unless upon
notice and opportunity for all parties
to participate. The presiding officer
shall not be responsible to, or subject
to the supervision or direction of, any
officer, employee, or agent of the FCA
engaged in the performance of inves-
tigative or prosecuting functions. An
officer, employee or agent engaged in
the performance of such functions in
any case shall not, in that case or a
factually related case, participate or
advise in the decision of the presiding
officer, except as a witness or counsel
in the proceedings, or as otherwise au-
thorized by law.

(4) If an ex parte communication is
made or knowingly caused to be made,
all such communications, and any re-
sponses, shall be placed in the record.

(5) Upon receipt of a communication
knowingly made or caused to be made
in violation of paragraph (j) of this sec-
tion, the responsible party may be re-
quired to show cause why such party’s
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claim or interest should not be dis-
missed, denied, or otherwise adversely
affected. To the extent consistent with
the interests of justice, a knowing vio-
lation of paragraph (j) of this section
may be grounds for a decision adverse
to a party in violation.

(6) The prohibitions against ex parte
communications apply from the time a
proceeding is noticed for hearing. How-
ever, when the person responsible for
the communication has knowledge that
the proceeding will be noticed, the pro-
hibitions apply from the time such
knowledge is acquired.

§ 622.8 Rules of evidence.
(a) Evidence. Every party shall have

the right to present a case or defense
by oral and documentary evidence, to
submit rebuttal evidence, and to con-
duct such cross-examination as may be
required for a full and true disclosure
of the facts. Irrelevant, immaterial or
unduly repetitious evidence shall be
excluded.

(b) Objections. Objections to the ad-
mission or exclusion of evidence shall
be in short form, stating the grounds of
objection relied upon but no argument
thereon shall be permitted, except as
ordered, allowed, or requested by the
presiding officer. Rulings on such ob-
jections and all other matters shall be
part of the transcript. Failure to object
timely to the admission or exclusion of
evidence or to any ruling constitutes a
waiver of such objection.

(c) Stipulations. Independently of the
orders or rulings issued as provided by
§ 622.7(b), the parties may stipulate as
to any relevant matters of fact or the
authenticity of any relevant docu-
ments. Such stipulations may be re-
ceived in evidence at the hearing, and
when so received shall be binding on
the parties with respect to the matters
therein stipulated.

(d) Official notice. All matters offi-
cially noticed by the presiding officer
shall appear on the record.

§ 622.9 Subpoenas.
(a) Issuance. The presiding officer or,

in the event he or she is unavailable,
the Board may issue subpoenas and
subpoena duces tecum at the request of
any party requiring the attendance of
witnesses or the production of docu-

ments at a designated place. The per-
son seeking the subpoena may be re-
quired, as a condition precedent to the
issuance of the subpoena, to show the
general relevance and reasonable scope
of the testimony or other evidence
sought. Where it appears to the presid-
ing officer that a subpoena may be un-
reasonable, oppressive, excessive in
scope, unduly burdensome, or delay the
proceeding, the presiding officer has
discretion to refuse to issue a subpoena
or to issue it only upon such conditions
as fairness requires.

(b) Motions to quash. Any person to
whom a subpoena is directed may,
prior to the time specified therein for
compliance but in no event more than
10 days after the date the subpoena was
served, with notice to the party re-
questing the subpoena, apply to the
presiding officer, or in the event he or
she is unavailable to the Board, to
quash or modify the subpoena, accom-
panying such application with a brief
statement of the reasons therefor. The
presiding officer may deny the applica-
tion or, upon notice to the party on
whose behalf the subpoena was issued
and after affording that party an op-
portunity to reply, may quash or mod-
ify the subpoena or impose reasonable
conditions including, in the case of a
subpoena duces tecum, a requirement
that the party on whose behalf the sub-
poena was issued pay in advance the
reasonable cost of copying and trans-
porting the documentary evidence to
the designated place.

(c) Service of subpoena. A subpoena
may be served upon the person named
therein by personal service or certified
mail with a return receipt to the last
known address of the person. The fees
for one day’s attendance and mileage
as specified in paragraph (d) of this sec-
tion must be tendered at the time of
service unless the subpoena is issued on
behalf of the FCA. If personal service is
made by a U.S. marshal, a deputy U.S.
marshal, or an employee of the FCA,
such service shall be evidenced by the
return thereon. If personal service is
made by any other person, such person
shall sign an affidavit describing the
manner in which service is made, and
return such affidavit with a copy of the
subpoena. In case of failure to make
service, reasons for the failure shall be
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stated on the original subpoena. The
original or a copy of the subpoena,
bearing or accompanied by the required
return, affidavit, statement or return
receipt, shall be returned without
delay to the presiding officer.

(d) Attendance of witnesses. The at-
tendance of witnesses at a designated
place may be required from any place
in any State or territory subject to the
jurisdiction of the United States. Wit-
nesses who are subpoenaed shall be
paid the same fees and mileage that are
paid witnesses in the district courts of
the United States. Fees required by
this paragraph shall be paid by the
party upon whose application the sub-
poena is issued.

(e) Production of documents. The pro-
duction of documents at a designated
place may be required from any place
in any State or territory subject to the
jurisdiction of the United States. In
lieu of an original document, a cer-
tified or authenticated copy may be
produced. However, any party has the
right to inspect the original document.

§ 622.10 Depositions.
(a) Application to take deposition. Any

party desiring to take the deposition of
any person shall make written applica-
tion to the presiding officer setting
forth the name and address of the wit-
ness, the subject matter concerning
which the witness is expected to tes-
tify, its relevance, the time and place
of the deposition, and the reasons why
such deposition should be taken. The
application may include a request that
specified documents be produced at the
deposition. A copy of the application
shall be served on the other parties at
the same time the application is filed
with the presiding officer.

(b) Subpoena; notice to other parties.
Upon a showing that the testimony or
other evidence sought will be material,
and the taking of the deposition will
not result in any undue burden to the
witness or any party or undue delay of
the proceedings, the presiding officer
may issue a subpoena or subpoena
duces tecum. Notice of the issuance of
such subpoena shall be served upon all
parties at least 10 days in advance of
the date set for deposition.

(c) Deposition by notice. The require-
ments of paragraphs (a) and (b) of this

section may be waived by agreement of
the parties and the witness whose tes-
timony or documentary evidence is
sought. Such agreement shall be em-
bodied in a stipulation which becomes
part of the record and may provide for
the taking of depositions upon notice
without leave of the presiding officer.

(d) Procedure on deposition. Deposi-
tions may be taken before any person
having the power to administer oaths.
Each witness whose testimony is taken
by deposition shall be duly sworn be-
fore any question is propounded. Exam-
ination and cross-examination of depo-
nents may proceed as permitted at the
hearing. Objections to questions or
documents shall be in short form, stat-
ing the grounds relief upon for the ob-
jection. Failure to object to questions
or evidence is deemed a waiver if the
ground of the objection is one which
might have been obviated or removed if
presented at that time. The questions
propounded and the answers thereto,
together with all objections made (but
not including argument or debate)
shall be recorded by or under the direc-
tion of the person before whom the dep-
osition is taken. The deposition shall
be signed by the witness, unless the
parties by stipulation waive the sign-
ing or the witness is physically unable
to sign, cannot be found, or refuses to
sign. The deposition shall also be cer-
tified as a true and complete transcript
by the person recording the testimony.
If the deposition is not signed by the
witness, the person recording the testi-
mony shall state this fact and the rea-
son therefor on the record. The person
before whom the deposition is taken
shall promptly file the transcript and
all exhibits with the presiding officer.
Interested parties shall make their own
arrangements with the person record-
ing the testimony for copies of the tes-
timony and exhibits.

(e) Introduction as evidence. Subject to
appropriate rulings by the presiding of-
ficer on such objections and answers as
were noted at the time the deposition
was taken or as would be valid were
the witness personally present and tes-
tifying at the hearing, the deposition
or any part thereof may be received in
evidence by the presiding officer in his
or her discretion. Only such part of a
deposition as is received in evidence at
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a hearing shall constitute a part of the
record upon which a decision may be
based.

(f) Payment of fees. Deponents whose
depositions are taken and the reporter
taking the same shall be entitled to
the same fees as are paid for like serv-
ices in the district courts of the United
States, which fees shall be paid by the
party upon whose application the depo-
sition is taken.

§ 622.11 Motions.
(a) How made. An application or re-

quest for an order or ruling not other-
wise specifically provided for in this
subpart, unless made during a hearing,
shall be made by written motion sup-
ported by a memorandum which con-
cisely states the grounds therefor.

(b) Opposition. Within 10 days after
service of any written motion, or with-
in such other period of time as may be
fixed by the presiding officer, any
party may file a memorandum in oppo-
sition thereto. The moving party has
no right to reply except as permitted
by the presiding officer. The presiding
officer has discretion to waive the re-
quirements of this section as to mo-
tions for extension of time and may
rule upon such motions ex parte.

(c) Oral argument. No oral argument
will be heard on motions except as oth-
erwise directed by the presiding officer
or the Board.

(d) Rulings and orders. Except as oth-
erwise provided in this subpart, the
presiding officer shall rule on all mo-
tions and may issue appropriate orders,
except that motions may be referred to
the Board if the presiding officer is un-
available or determines that such mo-
tion should be referred to the Board.
Prior to the appointment of a presiding
officer and after a recommended deci-
sion is filed pursuant to § 622.12, the
Board shall rule on motions filed by
the parties.

(e) Appeal from rulings on motions. All
answers, motions, objections and rul-
ings shall become part of the record.
Rulings of a presiding officer on any
motion may not be appealed to the
Board prior to its consideration of the
presiding officer’s recommended deci-
sion, except by special permission of
the Board. However, such rulings shall
be considered by the Board in review-

ing the record. Requests to the Board
for special permission to appeal from a
ruling of the presiding officer shall be
filed in writing within 5 days of the
ruling, and shall briefly state the
grounds relied on. The moving party
shall immediately serve a copy thereof
on every other party to the proceeding
who may then respond to such request
within 5 days after service.

(f) Continuation of hearing. Unless
otherwise ordered by the presiding offi-
cer or the Board, the hearing shall con-
tinue pending the determination of any
request or motion by the Board.

§ 622.12 Proposed findings and conclu-
sions; recommended decision.

(a) Proposed findings and conclusions
by parties. Within 30 days after the
hearing transcript has been filed, any
party may file proposed findings of fact
and conclusions of law. Such proposals
shall be supported by citation of such
statutes, decisions, and other authori-
ties, and by specific page references to
such portions of the record as may be
relevant. All such proposals shall be-
come a part of the record.

(b) Recommended decision by presiding
officer. Within 30 days after the expira-
tion of time allowed under paragraph
(a) of this section, or within such fur-
ther time as the Board for good cause
allows, the presiding officer shall file
the entire hearing record, including a
recommended decision and findings and
conclusions, the transcript, exhibits
(including on request of any of the par-
ties any exhibits excluded from evi-
dence or tender of proof), exceptions,
rulings and all briefs and memoranda
filed in connection with the hearing.
Promptly upon such filing, the presid-
ing officer shall serve a copy of the rec-
ommended decision, findings and con-
clusions upon each party to the pro-
ceeding.

(c) Board as presiding officer. In pro-
ceedings in which the Board or one or
more of its members has presided at
the reception of evidence, the presiding
officer’s recommended decision, find-
ings of fact, and conclusions of law will
be omitted. In such proceedings the
proposed findings and conclusions,
briefs, and other submissions permitted
under paragraph (a) of this section
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shall be filed with the Board for consid-
eration.

§ 622.13 Exceptions.
(a) Filing. Within 15 days after service

of the recommended decision of the
presiding officer, any party may file
exceptions thereto or to any portion
thereof, or to the failure of the presid-
ing officer to make any recommenda-
tion, finding, or conclusion, or to the
admission or exclusion of evidence, or
to any other ruling of the presiding of-
ficer.

(b) Contents. Each exception shall be
supported by a concise argument and
by citation of such statutes, decisions
and other authorities, and by page ref-
erences to such portions of the record
as may be relevant. If the exception re-
lates to the admission or exclusion of
evidence, the substance of the evidence
admitted or excluded shall be set forth
in the brief with appropriate references
to the transcript.

(c) Waiver. Failure of a party to file
exceptions to those matters specified
in paragraph (a) of this section within
the time prescribed shall be a waiver of
objection thereto.

§ 622.14 Briefs.
(a) Contents. Any brief filed in a pro-

ceeding shall be confined to the par-
ticular matters in issue, citing stat-
utes, decisions, and other authorities,
and page references to such portions of
the record or the recommended deci-
sion of the presiding officer as may be
relevant.

(b) Reply briefs. Reply briefs may be
filed within 10 days after service of
original briefs of opposing parties, and
shall be confined to matters in such
briefs. Further briefs may be filed only
with permission of the presiding officer
or the Board with respect to a matter
before the Board.

(c) Delayed filing. Briefs not filed on
or before the time fixed in this subpart
or by the presiding officer will be re-
ceived only upon special permission of
the Board.

§ 622.15 Oral argument before the
Board.

Upon its own initiative or upon writ-
ten request by any party, the Board, in
its discretion, may order the matter to

be set down for oral argument before
the Board or one or more members
thereof. Any request for oral argument
by a party filing exceptions shall be
made within the time prescribed for fil-
ing such exceptions, or by any other
party, within the time prescribed for
the filing of a reply brief. Oral argu-
ment before the Board shall be re-
corded unless otherwise ordered by the
Board.

§ 622.16 Notice of submission to the
Board.

Upon the filing of the record with the
Board, and upon the expiration of the
time for the filing of exceptions and all
briefs, including reply briefs or any fur-
ther briefs permitted by the presiding
officer or the Board, and upon the hear-
ing of oral argument by the Board, if
ordered by the Board, the Board shall
notify the parties in writing that the
case has been submitted for final deci-
sion.

§ 622.17 Decision of the Board.
Any person who has not engaged in

the performance of investigative or
prosecuting functions in the case, or in
a factually related case, may advise
and assist the Board in the consider-
ation of the case. Copies of the decision
and order of the Board shall be served
upon the parties. A copy of the order
will also be sent to the supervisory
bank if the order relates to a System
association, director, officer, or other
person participating in the conduct of
the affairs of the association.

§ 622.18 Filing.
(a) Filing. Papers required or per-

mitted to be filed with the Board shall
be filed with the Chairman of the
Board, FCA, 1501 Farm Credit Drive,
McLean, VA 22102–5090 or with the per-
son designated to receive papers for the
agency in a proceeding. Papers sent by
mail must be postmarked or received
within the prescribed time limit for fil-
ing. Papers sent by any other means
must be received within the prescribed
time limit for filing.

(b) Formal requirements. All filed pa-
pers shall be printed, typewritten, or
otherwise reproduced, and copies shall
be clear and legible. The original of all
papers filed by a party shall be signed
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and dated as of the date of execution
by the party filing the same, or a duly
authorized agent or attorney. The sign-
er’s address and telephone number
must appear on the original. Counsel
for the FCA shall sign the original of
all papers filed on behalf of the FCA.
All papers filed must name in the head-
ing or on a title page, the parties, the
docket number and the subject of the
papers.

(c) Copies. Parties shall file an origi-
nal and three copies of all documents
and papers required or permitted to be
filed under this subpart (except the
transcript of testimony and exhibits),
unless otherwise specifically provided
by the Board.

§ 622.19 Service.
(a) Service. Except as otherwise pro-

vided in these rules, each party who
files papers is responsible for serving a
copy thereof upon the presiding officer
and upon every other party or the at-
torney or representative of record of
that party. A copy of all papers filed by
the presiding officer or the Board, ex-
cept for the transcript of testimony
and exhibits, shall be served upon each
of the parties. Service may be by per-
sonal service, private delivery service,
or by express, certified or regular first-
class mail. If a party is not rep-
resented, service shall be made at the
last known address of the party or an
officer thereof as shown on the records
of the FCA.

(b) Proof of service. Proof of service of
papers filed by a party shall be filed be-
fore action is to be taken thereon. The
proof shall show the date and manner
of service, and may be by written ac-
knowledgment of service, by declara-
tion of the person making service, or
by certificate of an attorney or other
representative of record. Failure to
make proof of service shall not affect
the validity of service. The presiding
officer may allow the proof to be
amended or supplied, unless to do so
would result in material prejudice to a
party.

§ 622.20 Documents in proceedings
confidential.

Unless otherwise ordered by the
Board or required by law, the entire
record in any proceeding under this

subpart, including the notice of hear-
ing, transcript, exhibits, proposed find-
ings and conclusions, recommended de-
cision of the presiding officer, excep-
tions thereto, decision and order of the
Board, and any other papers which are
filed in connection with the proceeding
shall not be made public, and shall be
for the confidential use only of the
FCA and its staff, the presiding officer,
the parties, and other appropriate su-
pervisory authorities.

§ 622.21 Computing time.

(a) General rule. In computing any pe-
riod of time prescribed or allowed by
this subpart, the date of the act or
event from which the designated period
of time begins to run is not to be in-
cluded. The last day so computed shall
be included, unless it is a Saturday,
Sunday or Federal holiday, in which
event the period shall run until the end
of the next day which is not a Satur-
day, Sunday, or Federal holiday. When
the period of time prescribed or al-
lowed is 10 days or less, intermediate
Saturdays, Sundays, and Federal holi-
days shall not be included in the com-
putation.

(b) Service by mail. Whenever any
party has the right or is required to do
some act within the period of time pre-
scribed in this subpart after the service
upon the party of any document or
other paper of any kind, and such serv-
ice is made by mail, three days shall be
added to the prescribed period from the
date when the matter served is depos-
ited in the United States mail.

§ 622.22 Retained authority.

Nothing is this part is in derogation
of powers of examination and inves-
tigation conferred on the FCA by any
provision of law.

§§ 622.23—622.50 [Reserved]

Subpart B—Rules and Procedures
for Assessment and Collection
of Civil Money Penalties

SOURCE: 53 FR 27284, July 19, 1988, unless
otherwise noted.

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00242 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



247

Farm Credit Administration § 622.58

§ 622.51 Definitions.
Unless noted otherwise, the defini-

tions set forth in § 622.2 of subpart A
shall apply to this subpart.

§ 622.52 Purpose and scope.
The rules and procedures specified in

this subpart and in subpart A are appli-
cable to proceedings by the FCA to as-
sess and collect civil money penalties:

(a) For a violation of the terms of a
final cease and desist order issued
under section 5.25 or 5.26 of the Act, or

(b) For violation of any provision of
the Act or any regulation issued under
the Act.

§ 622.53 Notification of alleged viola-
tions.

Before determining whether to assess
a civil money penalty and determining
the amount of such penalty, the FCA
shall notify the institution or person
to be assessed of the violation(s) al-
leged to have occurred or to be occur-
ring, and shall solicit the written views
of the institution or person regarding
the imposition of such penalty.

§ 622.54 Relevant considerations.
In determining the amount of any

penalty assessed, the FCA shall con-
sider the financial resources and good
faith of the institution or person
charged, the gravity of the violation,
any previous violations, and such other
matters as justice may require.

§ 622.55 Notice of assessment of civil
money penalty.

(a) Notice of assessment. After consid-
ering any written materials submitted
in accordance with § 622.53 and the fac-
tors stated in § 622.54, the FCA shall
commence a civil money penalty pro-
ceeding with the issuance of a notice of
assessment of a civil money penalty.
The notice of assessment shall state:

(1) The legal authority for the assess-
ment;

(2) The amount of the civil money
penalty being assessed;

(3) The date by which the civil money
penalty shall be paid;

(4) The matter of fact or law con-
stituting the grounds for assessment of
the civil money penalty;

(5) The right of the institution or
person being assessed to a formal hear-

ing to challenge the assessment in ac-
cordance with 12 U.S.C. 2268(c) and (d);

(6) That failure to request a hearing
constitutes a waiver of the opportunity
for a hearing and the notice of assess-
ment shall constitute a final and
unappealable order in accordance with
12 U.S.C. 2268(c); and

(7) The time limit to request such a
formal hearing.

(b) Service. The notice of assessment
may be served upon the institution or
person being assessed by personal serv-
ice or by certified mail with a return
receipt to the institution’s or the per-
son’s last known address. Such service
constitutes issuance of the notice.

§ 622.56 Request for formal hearing on
assessment.

An institution or person being as-
sessed may request a formal hearing to
challenge the assessment of a civil
money penalty. The request must be
filed in writing, within 10 days of the
issuance of the notice of assessment,
with the Chairman of the Board, FCA,
1501 Farm Credit Drive, McLean, VA
22102–5090.

§ 622.57 Waiver of hearing; consent.

(a) Waiver. Failure to request a hear-
ing pursuant to § 622.56 constitutes a
waiver of the opportunity for a hearing
and the notice of assessment issued
pursuant to § 622.55 shall constitute a
final and unappealable order.

(b) Consent. Any party afforded a
hearing who does not appear at the
hearing personally or by a duly author-
ized representative is deemed to have
consented to the issuance of an assess-
ment order.

§ 622.58 Hearing on assessment.

(a) Time and place. An institution or
person requesting a hearing shall be in-
formed by order of the Board of the
time and place set for hearing.

(b) Answer; procedures. The hearing
order may require the institution or
person requesting the hearing to file an
answer as prescribed in § 622.5 of sub-
part A. The procedures of the Adminis-
trative Procedure Act (5 U.S.C. 554–557)
and subpart A of these rules shall apply
to the hearing.
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§ 622.59 Assessment order.

(a) Consent. In the event of consent of
the parties concerned to an assess-
ment, or if, upon the record made at a
hearing ordered under this subpart, the
Board finds that the grounds for having
assessed the penalty have been estab-
lished, the Board may issue an order of
assessment of civil money penalty. In
its assessment order, the Board may
reduce the amount of the penalty spec-
ified in the notice of assessment.

(b) Effective date and period. An as-
sessment order is effective imme-
diately upon issuance, or upon such
other date as may be specified therein,
and shall remain effective and enforce-
able unless it is stayed, modified, ter-
minated, or set aside by action of the
board or a reviewing court.

(c) Service. An assessment order may
be served by personal service or by cer-
tified mail with a return receipt to the
last known address of the institution
or person being assessed. Such service
constitutes issuance of the order.

§ 622.60 Payment of civil money pen-
alty.

(a) Payment date. Generally, the date
designated in the notice of assessment
for payment of the civil money penalty
will be 60 days from the issuance of the
notice. If, however, the Board finds, in
a specific case, that the purposes of the
statute would be better served if the 60-
day period were changed, the Board
may shorten or lengthen the period or
make the civil money penalty payable
immediately upon receipt of the notice
of assessment. If a timely request for a
formal hearing to challenge an assess-
ment of a civil money penalty is filed,
payment of the penalty shall not be re-
quired unless and until the Board
issues a final order of assessment fol-
lowing the hearing. If an assessment
order is issued, it will specify the date
by which the civil money penalty is to
be paid or collected.

(b) Method of payment. Checks in pay-
ment of civil money penalties should
be made payable to the ‘‘Farm Credit
Administration.’’ Upon collection, the
FCA shall forward the amount of the
penalty to the Treasury of the United
States.

§ 622.61 Adjustment of civil money
penalties by the rate of inflation
pursuant to section 31001(s) of the
Debt Collection Improvement Act of
1996.

(a) A civil money penalty imposed
pursuant to section 5.32 of the Act for
a violation occurring after October 23,
1996 of a final cease and desist order
issued under section 5.25 or 5.26 of the
Act shall not exceed $1,100 per day for
each day the violation continues.

(b) A civil money penalty imposed
pursuant to section 5.32 of the Act for
a violation occurring after October 23,
1996 of any provision of the Act or any
regulation issued under the Act shall
not exceed $550 per day for each day
the violation continues.

[61 FR 54729, Oct. 22, 1996]

§§ 622.62—622.75 [Reserved]

Subpart C—Rules and Procedures
Applicable to Suspension or
Removal of an Individual
Where Certain Crimes Are
Charged or Proven

§ 622.76 Definitions.
Unless noted otherwise, the defini-

tions set forth in § 622.2 of subpart A
shall apply to this subpart.

§ 622.77 Purpose and scope.
The rules and procedures set forth in

this subpart apply to informal hearings
afforded to any officer, director, or
other person participating in the con-
duct of the affairs of a System institu-
tion who has been suspended or re-
moved from office or prohibited from
further participation in any manner in
the conduct of the institution’s affairs
by a notice or order issued by the
Board upon the grounds set forth in
section 5.29 of the Act.

§ 622.78 Suspension, prohibition or re-
moval.

(a) Content. The Board may serve a
notice of suspension or prohibition or
order of removal upon a director, offi-
cer or other person participating in the
conduct of the affairs of an institution.
A copy of such notice or order shall
also be served upon the institution,
whereupon the individual concerned
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shall immediately cease service to the
institution or participation in the af-
fairs of the institution. Any notice or
order shall indicate the basis for the
suspension, prohibition, or removal and
shall inform the individual of the right
to request in writing, within 30 days of
being served with such notice or order,
an opportunity to show at an informal
hearing that continued service to or
participation in the conduct of the af-
fairs of the institution does not, or is
not likely to, pose a threat to the in-
terests of the institution’s sharehold-
ers or the investors in Farm Credit
System obligations or threaten to im-
pair public confidence in the institu-
tion or the Farm Credit System.

(b) Service. A notice or order of sus-
pension, removal or prohibition may be
served by personal service or by cer-
tified mail with a return receipt to the
last known address of the person being
served.

§ 622.79 Petition for informal hearing.

(a) Filing. To obtain a hearing, the
subject individual must file an original
and three copies of a petition with the
Board within 30 days of being served
with the notice or order.

(b) Content. The petition shall:
(1) State whether the petitioner is re-

questing termination or modification
of the notice or order;

(2) State with particularity how the
petitioner intends to show that his or
her continued service to or participa-
tion in the conduct of the affairs of the
institution would not, or is not likely
to, pose a threat to the interests of the
institution’s shareholders or the inves-
tors in Farm Credit System obligations
or threaten to impair public confidence
in the institution or the Farm Credit
System;

(3) Include a request to present oral
testimony or witnesses at the hearing,
if the petitioner desires to do so. The
request should specify the names of the
witnesses and a summary of their ex-
pected testimony; and

(4) Indicate whether the petitioner
desires oral argument or elects to have
the matter determined solely on the
basis of written submissions.

§ 622.80 Informal hearing.
(a) Time and place. Upon receipt of a

timely petition for a hearing, the
Board shall notify the petitioner of the
time and place fixed for the hearing
and shall designate one or more Board
members or FCA employees to preside
(‘‘designated FCA representative’’).
The hearing shall be scheduled to be
held no later than 30 days from the
date a petition for hearing is received
unless the time is extended at the re-
quest of the petitioner. Notice of the
hearing shall also be sent to the FCA’s
Office of General Counsel.

(b) Appearance. A petitioner may ap-
pear personally or through counsel to
submit relevant written materials and
oral argument. An attorney is subject
to all the requirements and limitations
imposed on attorneys in § 622.3 of sub-
part A. A representative(s) of the
FCA’s Office of General Counsel may
participate in the hearing to the extent
such representative deems appropriate.

(c) Written material. Any written ma-
terial the petitioner wishes to have
considered must be submitted to the
designated FCA representative and the
FCA’s Office of General Counsel at
least 10 days prior to the date of the
hearing.

(d) Oral testimony. Oral testimony
may be presented only if expressly per-
mitted by the Board in the notice of
hearing. The designated FCA rep-
resentative may ask questions of any
witness.

(e) Transcripts. Oral testimony, if
any, and oral argument shall be re-
corded. A copy of the transcript shall
be filed with the designated FCA rep-
resentative, who shall have authority
to correct the record sua sponte upon
notice, or upon the motion of the peti-
tioner or the representative of the
FCA’s Office of General Counsel. The
designated FCA representative shall
promptly serve notice upon the peti-
tioner and the FCA’s Office of General
Counsel of such filing. Such parties
shall make arrangements with the per-
son recording the testimony or argu-
ment for copies of the transcript.

(f) Closing of record. Upon the request
of the petitioner or representative of
the FCA’s Office of General Counsel,
the record shall remain open for a pe-
riod of 5 business days following the
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hearing, during which time additional
submissions for the record may be
made. Thereafter, the record shall be
closed.

(g) Rules of evidence and procedure.
Neither the formal rules of evidence
nor the adjudicative procedures of the
Administrative Procedure Act (5 U.S.C.
554–557) or subpart A of these rules
shall apply to the informal hearing or-
dered under this subpart unless the
Board orders that they apply in whole
or in part.

§ 622.81 Default.

If the subject individual fails to file a
petition for a hearing, or fails to ap-
pear at a hearing, either in person or
by an attorney, or fails to submit a
written argument where oral argument
has been waived, the notice shall re-
main in effect until the information,
indictment, or complaint is finally dis-
posed of and the order shall remain in
effect until terminated by the Board.

§ 622.82 Decision of the Board.

(a) Recommended decision. Within 30
days of the hearing, the designated
FCA representative shall make a rec-
ommendation with findings and conclu-
sions to the Board concerning the no-
tice or order of suspension, removal, or
prohibition.

(b) Final decision. Within 60 days of
the hearing, the Board shall notify the
subject individual and the FCA’s Office
of General Counsel whether the suspen-
sion or removal from office, or prohibi-
tion from participation in any manner
in the affairs of the institution, will be
continued, terminated, or otherwise
modified. The Board’s final decision, if
adverse to the individual, shall contain
a statement of the basis thereof. The
Board may satisfy this requirement
where it adopts the recommended deci-
sion of the designated FCA representa-
tive.

(c) Guilt not an issue. In deciding upon
any suspension of prohibition by no-
tice, the ultimate question of the guilt
or innocence of the individual with re-
spect to the criminal charge that is
outstanding will not be considered. A
finding of not guilty or other disposi-
tion of the charge shall not preclude
the Board from thereafter instituting

removal proceedings pursuant to sec-
tion 5.28 of the Act.

(d) Effective period. A removal or pro-
hibition by order remains in effect
until terminated by the Board. A sus-
pension or prohibition by notice re-
mains in effect until the criminal
charge is finally disposed of or until
terminated by the Board.

(e) Reconsideration. A suspended or re-
moved individual may petition the
Board to reconsider the decision any
time after the expiration of a 12-month
period from the date of the decision,
but no petition for reconsideration
may be made within 12 months of a
previous petition. A petition shall
state with particularity the relief
sought and the grounds therefor and
may be accompanied by a supporting
memorandum and any other docu-
mentation the petitioner wishes to
have considered. No hearing need be
granted on the petition for reconsider-
ation.

§§ 622.83—622.100 [Reserved]

Subpart D—Rules and Procedures
Applicable to Formal Inves-
tigations

§ 622.101 Definitions.

Unless noted otherwise, the defini-
tions set forth in § 622.2 of subpart A
shall apply to this subpart.

§ 622.102 Scope.

The rules in this subpart apply to
formal investigations initiated by
order of the Board and pertain to the
exercise of powers specified in section
5.37 of the Act. These rules do not re-
strict or in any way affect the author-
ity of the FCA, including but not lim-
ited to the powers enumerated in sec-
tion 5.37 of the Act, to conduct exami-
nations of System institutions.

§ 622.103 Formal investigations are
confidential.

Information or documents obtained
or testimony recorded in the course of
a formal investigation shall be con-
fidential and shall be disclosed only in
accordance with the provisions of 12
CFR part 602.
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§ 622.104 Order to conduct formal in-
vestigation.

A formal investigation begins with
the issuance of an order by the Board.
The order shall designate the person or
persons who will conduct the investiga-
tion, issue, revoke, quash or modify
subpoenas and subpoenas duces tecum,
take or cause to be taken depositions,
administer oaths, and receive affirma-
tions as to any matter under investiga-
tion by the FCA. Upon application and
for good cause shown, the Board may
limit, modify, or withdraw the order at
any stage of the proceeding.

§ 622.105 Conduct of investigation.
(a) Review of order. Any person who is

compelled or requested to furnish testi-
mony, documentary evidence, or other
information with respect to any matter
under formal investigation shall upon
request be shown the order initiating
such investigation.

(b) Right to counsel. Any person who,
in a formal investigation, is compelled
to appear and testify or who appears
and testifies by request or permission
of the Board may be accompanied, rep-
resented, and advised by counsel. The
right to be accompanied, represented,
and advised by counsel shall mean the
right of a person testifying to have an
attorney present at all times while tes-
tifying and to have this attorney:

(1) Advise such person before, during
and after the conclusion of testimony;

(2) Question such person briefly at
the conclusion of testimony to clarify
any of the answers given; and

(3) Make summary notes during the
testimony solely for the use of such
person.

(c) Appearance. The provisions of
§ 622.3 are applicable to this subpart.

(d) Exclusion. (1) Any person who has
given or will give testimony, and coun-
sel representing such person, may be
excluded from the taking of testimony
of any other witness in the discretion
of the designated FCA representative
conducting the investigation.

(2) The designated FCA representa-
tive conducting the investigation shall
report to the Board any instances
where any person has been guilty of
dilatory, obstructionist, egregious,
contemptuous, contumacious or other
unethical or improper conduct during

the course of the proceeding or any
other instance involving a violation of
these rules. The Board may thereupon
take such action as the circumstances
may warrant, including exclusion of
the offending individual or individual
from participation in the proceeding.

§ 622.106 Service of subpoena and pay-
ment of witness fees.

(a) Service. A subpoena may be served
upon the person named therein by per-
sonal service or certified mail with a
return receipt to the last known ad-
dress of the person. Witnesses who are
subpoenaed shall be paid the same fees
and mileage that are paid witnesses in
the district courts of the United
States. The fees and mileage need not
be tendered at the time a subpoena is
served.

(b) Motions to quash. Any person to
whom a subpoena is directed may,
prior to the time specified therein for
compliance, but in no event more than
5 days after the date of service of such
subpoena, apply to the FCA representa-
tive authorized in the order, or if un-
available to the Board, to quash or
modify such subpoena, accompanying
such application with a brief statement
of the reasons therefor. The FCA rep-
resentative, or the Board, may:

(1) Deny the application;
(2) Quash or revoke the subpoena;
(3) Modify the subpoena; or
(4) Condition the granting of the ap-

plication on such terms as the FCA
representative or the Board, deter-
mines in his, her, or its discretion, to
be just, reasonable, and proper.

§ 622.107 Transcripts.

Transcripts, if any, of an investiga-
tive proceeding shall be recorded by
any means authorized by the des-
ignated FCA representative conducting
the investigation. A person who has
given testimony in an investigative
proceeding (or counsel for such person)
upon proper identification shall have
the right to inspect the transcript of
the person’s testimony but may not ob-
tain a copy if the FCA’s representative
conducting the investigation has cause
to believe that the contents should not
be disclosed.
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PART 623—PRACTICE BEFORE THE
FARM CREDIT ADMINISTRATION

Sec.
623.1 Scope of part.
623.2 Definitions.
623.3 Who may practice.
623.4 Suspension and debarment.
623.5 Reinstatement.
623.6 Duty to file information concerning

adverse judicial or administrative ac-
tion.

623.7 Proceeding under this part.

AUTHORITY: Secs. 5.9, 5.10, 5.17, 5.25–5.37; 12
U.S.C. 2243, 2244, 2252, 2261–2273.

SOURCE: 51 FR 21147, June 11, 1986, unless
otherwise noted.

§ 623.1 Scope of part.
This part prescribes rules with regard

to persons who may practice before the
Farm Credit Administration and the
circumstances under which attorneys,
accountants, appraisers, or other per-
sons may be suspended or debarred, ei-
ther temporarily or permanently, from
practicing before the Farm Credit Ad-
ministration. In connection with any
particular matter, reference also
should be made to any special require-
ments of procedure and practice that
may be contained in the particular
statute involved or the rules and forms
adopted by the Farm Credit Adminis-
tration thereunder, which special re-
quirements are controlling. In addition
to any suspension hereunder, a person
may be excluded from further partici-
pation in a particular adjudicative pro-
ceeding in accordance with § 622.3 or in
a formal investigation in accordance
with § 622.105.

§ 623.2 Definitions.
As used in this part:
(a) FCA means the Farm Credit Ad-

ministration.
(b) Board means the Farm Credit Ad-

ministration Board.
(c) Act means the Farm Credit Act of

1971, as amended. 12 U.S.C. 2001, et seq.
(d) The terms institution in the System,

System institution and institution mean
all institutions enumerated in section
1.2 of the Act, any institution char-
tered pursuant to or established by the
Act, except for the Farm Credit Sys-
tem Assistance Board and the Farm
Credit System Insurance Corporation

and any service organization chartered
under part E of title IV of the Act.

(e) The term presiding officer includes
the Board, one or more members there-
of, FCA employees, or an administra-
tive law judge. As used in this part, the
term shall be construed to refer to
whichever of the above-identified indi-
viduals presides at a hearing or other
proceeding, except as otherwise speci-
fied in the text;

(f) The term attorney means any per-
son who is a member in good standing
of the bar of the highest court of any
State, possession, territory, Common-
wealth or the District of Columbia;

(g) The term practice means
transacting any business with the FCA,
including but not limited to:

(1) The representation of another per-
son at any adjudicatory, investigatory,
removal or rulemaking proceeding con-
ducted before the FCA or a presiding
officer;

(2) The preparation or certification of
any statement, opinion, report of fi-
nancial condition and performance, fi-
nancial statement, appraisal report,
audit report, or other document or re-
port by any attorney, accountant, ap-
praiser or other person which is filed
with or submitted to the FCA, with
such person’s consent or knowledge in
connection with any filing with the
FCA;

(3) A presentation to the FCA or a
presiding officer at a conference or
meeting relating to an institution’s or
person’s rights, privileges or liabilities
under the laws administered by the
FCA and rules and regulations promul-
gated thereunder;

(4) Any business correspondence or
communication with the FCA or a pre-
siding officer; and

(5) The transaction of any other busi-
ness with the FCA on behalf of an-
other, in the capacity of an attorney,
accountant, appraiser, licensed expert
or any other capacity.

[51 FR 21147, June 11, 1986, as amended at 53
FR 27285, July 19, 1988]

§ 623.3 Who may practice.
(a) By nonattorneys. (1) An individual

may appear on his or her own behalf; a
member of a partnership may represent
the partnership; a bona fide and duly
authorized officer or other designated
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representative of a corporation, trust,
association or other entity not specifi-
cally listed herein may represent the
corporation, trust, association or other
entity; and an authorized officer or
other designated representative of any
government unit, agency or authority
may represent that unit, agency or au-
thority.

(2) Any accountant, appraiser or li-
censed expert may practice before the
FCA in a professional capacity.

(b) By attorneys. Any entity noted in
paragraph (a) of this section may be
represented in any proceeding or other
matter before the FCA by an attorney.

(c) Any person transacting business
with the FCA in a representative ca-
pacity may be required to show evi-
dence of his or her authority to act in
such capacity and certification of cre-
dentials.

§ 623.4 Suspension and debarment.
(a) Grounds. The Board may censure

any person practicing before the FCA
or may deny, temporarily or perma-
nently, the privilege of any person to
practice before the FCA if such person
is found by the Board, after notice of
and opportunity for hearing in the
matter:

(1) Not to possess the requisite quali-
fications to represent others;

(2) To be lacking in character or pro-
fessional integrity;

(3) To have engaged in any dilatory,
obstructionist, egregious, contemp-
tuous, contumacious or other unethical
or improper conduct before FCA; or

(4) To have willfully violated, or will-
fully aided and abetted the violation
of, any provision of the laws adminis-
tered by the FCA or the rules and regu-
lations promulgated thereunder.

(b) Automatic suspension. (1) Any per-
son who, after being licensed as a pro-
fessional or expert by any competent
authority, has been convicted by a Fed-
eral or State court of a felony, or of a
misdemeanor involving moral turpi-
tude, personal dishonesty or breach of
trust, shall be suspended automatically
from practicing before the FCA with-
out a hearing.

(2) Any accountant, appraiser or li-
censed expert whose license to practice
has been revoked in any State, posses-
sion, territory, Commonwealth or the

District of Columbia, or who has been
suspended or otherwise barred from
practice before any Federal or State
regulatory authority, shall be sus-
pended automatically from practicing
before the FCA without a hearing.

(3) Any attorney who has been sus-
pended or disbarred by a court of the
United States or in any State, posses-
sion, territory, Commonwealth or the
District of Columbia, shall be sus-
pended automatically from practicing
before the FCA without a hearing.

(4) A conviction (including a judg-
ment or order on a plea of nolo
contendere), revocation, suspension or
disbarment under paragraphs (b)(1), (2)
and (3) of this section shall be deemed
to have occurred when the convicting,
revoking, suspending or disbarring
agency or tribunal enters its judgment
or order, regardless of whether an ap-
peal is pending or could be taken.

(5) For purposes of this section, it
shall be irrelevant that any attorney,
accountant, appraiser or licensed ex-
pert who has been suspended, disbarred
or otherwise disqualified from practice
before a court, regulatory authority, or
in a jurisdiction continues in profes-
sional good standing before other
courts, regulatory authorities, or in
other jurisdictions.

(c) Temporary suspension. (1) The
Board, with due regard to the public in-
terest and without preliminary hear-
ing, by order, may temporarily suspend
any person from appearing or practic-
ing before it who by name, has been:

(i) Permanently enjoined (whether by
consent, default or summary judgment
or after trial) by any court of com-
petent jurisdiction or by the Board in a
final administrative order, by reason of
his or her misconduct in any action
brought by the FCA based upon viola-
tions of, or aiding and abetting the vio-
lation of any provision of any law that
is administered by the FCA or of any
rule or regulation promulgated there-
under; or

(ii) Found by any court of competent
jurisdiction (whether by consent, de-
fault, upon summary judgment or after
hearing) or in any administrative pro-
ceeding in which the FCA is a com-
plainant and he or she is a party, to
have willfully committed, caused,
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aided or abetted a violation of any pro-
vision of any law that is administered
by the FCA, or of any rule or regula-
tion promulgated thereunder.

(2) An order of temporary suspension
shall become effective when served by
certified mail with a return receipt di-
rected to the last known business or
residential address of the person in-
volved. No order of temporary suspen-
sion shall be entered by the Board pur-
suant to paragraph (c)(1) of this section
more than 3 months after the final
judgment or order entered in a judicial
or administrative proceeding described
in paragraph (c)(1) (i) or (ii) of this sec-
tion has become effective and all re-
view or appeal procedures have been
completed or are no longer available.

(3) Any person temporarily suspended
from appearing and practicing before
the FCA in accordance with paragraph
(c)(1) of this section may, within 30
days after service of the order of tem-
porary suspension, petition the Board
to lift such suspension. If no petition is
received by the Board within 30 days,
the suspension shall become perma-
nent.

(4) Within 30 days after the filing of a
petition in accordance with paragraph
(c)(3) of this section, the Board shall ei-
ther lift the temporary suspension or
set the matter down for hearing at a
time and place to be designated by the
Board, or both. After opportunity for
hearing, the Board may censure the pe-
titioner or may suspend the petitioner
from appearing or practicing before the
FCA temporarily or permanently. In
any case in which the temporary sus-
pension has not been lifted, the hearing
and any other action taken pursuant to
this paragraph shall be expedited by
the Board in order to ensure the peti-
tioner’s right to address the allega-
tions.

(5) In any hearing held on a petition
filed in accordance with paragraph
(c)(3) of this section, a showing that
the petitioner has been enjoined or has
been found to have committed, caused,
aided or abetted violations as described
in paragraph (c)(1) of this section,
without more, may be a basis for sus-
pension or debarment; that showing
having been made, the burden shall
then be on the petitioner to show why
the petitioner should not be censured

or be temporarily or permanently sus-
pended or debarred. A petitioner will
not be permitted to contest any find-
ings against the petitioner or any ad-
missions made by the petitioner in the
judicial or administrative proceedings
upon which the proposed censure, sus-
pension or debarment is based. A peti-
tioner who has consented to the entry
of a permanent injunction or order as
described in paragraph (c)(1)(i) of this
section, without admitting the facts
set forth in the complaint, shall never-
theless be presumed for all purposes
under this section to have been en-
joined or ordered by reason of the mis-
conduct alleged in the complaint.

§ 623.5 Reinstatement.

(a) Any person who is suspended from
practicing before the FCA under § 623.4
(a) or (c) of this part may file an appli-
cation for reinstatement at any time.
Denial of the privilege of practicing be-
fore the FCA shall continue unless and
until the applicant has been reinstated
by order of the Board for good cause
shown.

(b) Any person suspended under
§ 623.4(b) shall be reinstated by the
Board, upon appropriate application, if
all of the grounds for application of the
provisions of that paragraph are re-
moved subsequently by a reversal of
the conviction or termination of the
suspension, disbarment of revocation.
An application for reinstatement on
any other grounds by any person sus-
pended under § 623.4(b) may be filed at
any time. Such application shall state
with particularity the relief requested
and the grounds therefor and shall in-
clude supporting evidence, when avail-
able. The applicant shall be accorded
an opportunity for an informal hearing
in the matter, unless the applicant has
waived a hearing in the application
and, instead, has elected to have the
matter determined on the basis of writ-
ten submissions. Such hearing shall
utilize the procedures established in
part 622, subpart C. However, such sus-
pension shall continue unless and until
the applicant has been reinstated by
order of the Board for good cause
shown.

VerDate 03<MAR>99 09:27 Mar 15, 1999 Jkt 183038 PO 00000 Frm 00250 Fmt 8010 Sfmt 8010 Y:\SGML\183038T.XXX pfrm03 PsN: 183038T



255

Farm Credit Administration § 624.101

§ 623.6 Duty to file information con-
cerning adverse judicial or adminis-
trative action.

Any person appearing or practicing
before the FCA who has been or is the
subject of a conviction, suspension, de-
barment, license revocation, injunction
or other finding of the kind described
in § 623.4 (b) or (c) of this part is an ac-
tion not instituted by the FCA shall
promptly file a copy of the relevant
order, judgment or decree with the
Board together with any related opin-
ion or statement of the agency or tri-
bunal involved. Any person who fails to
file a copy of such an order, judgment
or decree within 30 days after the later
of the entry of the order, judgment or
decree, or the date such person initi-
ates practice before the FCA, for that
reason alone may be disqualified from
practicing before the FCA until such
time as the appropriate filing shall be
made, but neither the filing of these
documents nor the failure of a person
to file them shall in any way impair
the operation of any other provision of
this part.

§ 623.7 Proceeding under this part.
(a) Rules. All hearings required or

permitted to be held under paragraphs
(a) and (c) of § 623.4 of this part shall be
held before a presiding officer utilizing
the procedures established in the rules
of practice and procedure under part
622, subpart A.

(b) Closed hearings. All hearings held
under this part shall be closed to the
public unless the Board directs other-
wise on its own motion or upon the re-
quest of a party.

(c) Collateral proceedings. Any pro-
ceeding brought under any section of
this part shall not preclude a proceed-
ing under any other section of this part
or any other part of the FCA’s regula-
tions.

PART 624—REGULATORY
ACCOUNTING PRACTICES

Sec.
624.100 General.
624.101 Definitions.
624.102 Deferral of interest costs on debt.
624.103 Deferral of the provisions for loan

losses.
624.104 Interest rate evaluation.

624.105 Financial reporting and disclosure.

AUTHORITY: Secs. 1.1, 1.5, 2.2, 2.12, 3.1, 4.8,
5.17, 5.19; 12 U.S.C. 2001, 2013, 2073, 2093, 2122,
2159, 2252, 2254.

SOURCE: 53 FR 40050, Oct. 13, 1988, unless
otherwise noted.

§ 624.100 General.

(a) The regulations contained in this
part implement the provisions of the
Act relating to the authorities, terms,
conditions, and restrictions pursuant
to which a Farm Credit System insti-
tution may use regulatory accounting
practices to defer and capitalize a por-
tion of its interest costs, provisions for
loan losses, and premiums paid to re-
tire debt instruments, and to amortize
such amounts.

(b) Notwithstanding the provisions of
this part, if an institution requests
that the Farm Credit System Assist-
ance Board (Assistance Board) certify
the institution to issue preferred stock
in accordance with title VI of the Act,
the Assistance Board may further re-
strict the continued use of regulatory
accounting practices by the institution
as provided in section 6.6 of the Act.

(c) The authority to defer and cap-
italize costs is effective until December
31, 1992. Amounts capitalized through
December 31, 1992 may be amortized
over the full amortization period of 20
years, but in no instance beyond De-
cember 31, 2012.

§ 624.101 Definitions.

For the purpose of this part, the fol-
lowing definitions apply:

(a) Generally accepted accounting prin-
ciples (GAAP) means that body of con-
ventions, rules and procedures nec-
essary to define accepted accounting
practice at a particular time, as pro-
mulgated by the Financial Accounting
Standards Board and other authori-
tative sources recognized as setting
standards for the accounting profession
in the United States. Generally accept-
ed accounting principles shall include
not only broad guidelines of general ap-
plication but also detailed practices
and procedures that constitute stand-
ards against which financial presen-
tations are evaluated.

(b) Institution means any bank or as-
sociation chartered under the Act.
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(c) Loans outstanding means gross
loans outstanding net of any participa-
tions sold at the end of each reporting
period. The term loan includes loans,
participations purchased, contracts of
sale, notes receivable, and other simi-
lar obligations and lease financings.
The term loan includes loans origi-
nated through direct negotiations be-
tween the reporting institution and a
borrowing entity and loans or interest
in loans purchased from another lender
that are recorded as assets of a report-
ing institution.

(d) Regulatory accounting practices
(RAP) means those accounting methods
and practices directed by statutory and
regulatory requirements provided for
in the Act and in this part and that are
not in accordance with GAAP.

§ 624.102 Deferral of interest costs on
debt.

(a) A bank may capitalize any pre-
mium paid to repurchase the bank’s ob-
ligations on consolidated Systemwide
notes and bonds issued on or before
January 1, 1985, and may contract with
a third party, including a service cor-
poration chartered by the Farm Credit
Administration, in order to perform a
defeasance of these same obligations.
The premium paid shall be the excess
of the cost to repurchase or redeem an
obligation over the recorded net book
value for such obligation.

(b) A bank may capitalize a portion
of its interest expenses which have
been paid or will be paid during the pe-
riod July 1, 1986, through December 31,
1992, on Systemwide and consolidated
notes and bonds issued on or before
January 1, 1985. The amount of a
bank’s interest expense on an obliga-
tion that may be capitalized shall be
limited to the excess of the bank’s cost
on the obligation over the market price
for the obligation on October 21, 1986.

(c) An institution that defers any ex-
penses associated with actions taken in
accordance with this section shall am-
ortize such expenses over a period not
to exceed 20 years using straight-line
amortization. The unamortized portion
of debt-related costs that are deferred
or are eligible to be deferred shall not

be considered as capital of the institu-
tion.

§ 624.103 Deferral of the provisions for
loan losses.

An institution is authorized during
the period July 1, 1986, through Decem-
ber 31, 1992, to capitalize the amount of
its provision for loan losses made on an
annual basis in excess of 1/2 of 1 per-
cent of loans outstanding. An institu-
tion that defers a portion of its provi-
sion for loan losses in accordance with
this section shall amortize such
amount over a period to not exceed 20
years, using straight-line amortization.
Institutions using RAP to defer their
provisions for loan losses shall main-
tain an allowance for loan losses deter-
mined in accordance with GAAP.

§ 624.104 Interest rate evaluation.

An institution may take into consid-
eration the use of RAP, among other
factors, for purposes of evaluating the
interest rates charged on loans. Such
other factors include the institution’s
cost of funds, overhead, expected
losses, margin to provide for adequate
capital, return to stockholders, and
any other relevant factors. In no event
shall such an institution charge a rate
of interest which is less than the com-
petitive interest rates charged by other
lending institutions in the same area,
for a loan with similar terms, to a bor-
rower of equivalent creditworthiness
and access to alternative credit.

§ 624.105 Financial reporting and dis-
closure.

Each institution that uses RAP in ac-
cordance with the provisions of this
part shall prepare and issue its finan-
cial statements to stockholders in ac-
cordance with part 620 of this chapter.
In addition, each such institution shall
disclose clearly in the management
commentary to its financial state-
ments the purpose and use of the regu-
latory accounting practices adopted by
the institution and shall reconcile the
differences between the application of
GAAP and RAP.
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PART 625—APPLICATION FOR
AWARD OF FEES AND OTHER EX-
PENSES UNDER THE EQUAL AC-
CESS TO JUSTICE ACT

Subpart A—General Provisions

Sec.
625.1 Purpose.
625.2 Proceedings covered.
625.3 Eligibility of applicants.
625.4 Standards for awards.
625.5 Allowable fees and expenses.
625.6 Rulemaking on maximum rates for at-

torney fees.
625.7 Awards against other agencies.

Subpart B—Applicant Information Required

625.10 Contents of application.
625.11 Net worth exhibit.
625.12 Documentation of fees and expenses.
625.13 When an application may be filed.

Subpart C—Procedures for Considering
Applications

625.20 Settlement.
625.21 Filing and service of documents.
625.22 Answer to application.
625.23 Reply.
625.24 Comments by other parties.
625.25 Further proceedings.
625.26 Recommended decision.
625.27 Board decision.
625.28 Judicial review.
625.29 Payment of award.

AUTHORITY: 5 U.S.C. 504, 12 U.S.C. 2252.

SOURCE: 57 FR 60109, Dec. 18, 1992, unless
otherwise noted.

Subpart A—General Provisions
§ 625.1 Purpose.

These rules implement the Equal Ac-
cess to Justice Act, 5 U.S.C. 504
(EAJA). The EAJA provides for the
award of attorney fees and other ex-
penses to eligible individuals and enti-
ties who are parties to certain adminis-
trative proceedings (designated by the
EAJA as ‘‘adversary adjudications’’)
before Federal agencies. An eligible
party may receive an award when it
prevails over an agency, unless the
agency’s position was substantially
justified or special circumstances
make an award unjust. The rules in
this part explain how the EAJA applies
to Farm Credit Administration (FCA)
proceedings. The rules describe the par-
ties eligible for awards, how such par-

ties may apply for awards, and the pro-
cedures and standards that govern FCA
consideration of applications.

§ 625.2 Proceedings covered.
(a) The EAJA applies to adversary

adjudications conducted by the FCA ei-
ther on its own behalf or in connection
with any other agency of the United
States that participates in or in any
way is a part of the adversary adjudica-
tion. Adversary adjudications are:

(1) Adjudications under 5 U.S.C. 554
in which the position of the FCA or
other agency is presented by an attor-
ney or other representative who enters
an appearance and participates in the
proceeding; and

(2) Enforcement proceedings under 12
U.S.C. 2261–2273.

(b) The failure of the FCA to identify
a type of proceeding as an adversary
adjudication shall not preclude the fil-
ing of an application by a party who
believes that the proceeding is covered
by the EAJA; whether the proceeding
is covered shall then be an issue for
resolution in proceedings on the appli-
cation.

(c) If a proceeding includes both mat-
ters covered and excluded from cov-
erage by the EAJA, any award made
will include only fees and expenses re-
lated to covered issues.

(d) Proceedings under this part may
be conducted by the FCA Board (Board)
or by the presiding officer (referred to
as the ‘‘adjudicative officer’’ in the
EAJA), as defined in § 622.2(f) of this
chapter. If the Board conducts proceed-
ings, reference to the ‘‘presiding offi-
cer’’ in this part shall mean the Board,
in applicable context. Where the Board
presides, the recommended decision
under § 625.26 of this part will be omit-
ted and the Board will make a final de-
cision on the application in accordance
with § 625.27 of this part.

(e) If a court reviews the underlying
decision of the adversary adjudication,
an award for fees and other expenses
may be made only pursuant to 28
U.S.C. 2412(d)(3).

§ 625.3 Eligibility of applicants.
(a) To be eligible for an award under

the EAJA, an applicant must be a pre-
vailing party named or admitted to the
adversary adjudication for which an
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award is sought. The applicant must
show that it meets all conditions of eli-
gibility set out in this subpart and in
subpart B of this part.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
$2 million or less;

(2) The sole owner of an unincor-
porated business who has both a net
worth of $7 million or less (including
personal and business interests), and
500 or fewer employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with 500 or fewer
employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with 500 or fewer employees; and

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth
of $7 million or less and 500 or fewer
employees.

(c) For eligibility purposes, the net
worth and number of employees of an
applicant shall be determined as of the
date the adversary adjudication was
initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an ‘‘individual’’ rather than a ‘‘sole
owner of an unincorporated business’’
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for that
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility unless the presiding of-
ficer determines that aggregation
would be unjust and contrary to the
purposes of the EAJA in light of the
actual relationship between the affili-
ated entities.

(1) For purposes of this part, an affili-
ate is:

(i) Any individual, corporation, or
other entity that directly or indirectly
controls or owns a majority of the vot-
ing shares or other interests of the ap-
plicant; or

(ii) Any corporation or other entity
of which the applicant directly or indi-
rectly owns or controls a majority of
the voting shares or other interests.

(2) The presiding officer may deter-
mine that financial relationships of the
applicant other than those described in
paragraph (f)(1) of this section con-
stitute special circumstances that
would make an award unjust.

(g) An applicant that participates in
an adversary adjudication primarily on
behalf of one or more other persons or
entities that would be ineligible is not
itself eligible for an award.

§ 625.4 Standards for awards.

(a) If an eligible applicant prevails
over the FCA in an adversary adjudica-
tion, or in a significant and discrete
substantive portion thereof, the appli-
cant may receive an award for fees and
expenses incurred in the adjudication,
or portion thereof, unless the position
of the FCA over which the applicant
prevailed was substantially justified.

(b) The position of the FCA includes:
(1) The position taken by the FCA in

the adversary adjudication; and
(2) The action or inaction of the FCA

upon which the adversary adjudication
is based.

(c) Except as provided in paragraph
(d) of this section, the FCA must prove
that its position was substantially jus-
tified before an award may be denied to
an otherwise eligible applicant.

(d) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the adversary
adjudication or if special cir-
cumstances make the award sought un-
just.

§ 625.5 Allowable fees and expenses.

(a) Awards will be based on rates cus-
tomarily charged by persons engaged
in the business of acting as attorneys,
agents, and expert witnesses, even if
the services were made available with-
out charge or at a reduced rate to the
applicant.
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(b) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $75 per hour. No award to com-
pensate an expert witness may exceed
the highest rate at which the FCA pays
expert witnesses. However, an award
also may include the reasonable ex-
penses of the attorney, agent, or expert
witness as a separate item, if the attor-
ney, agent, or expert witness ordinarily
charges clients separately for such ex-
penses.

(c) In determining the reasonableness
of the fee sought for an attorney,
agent, or expert witness, the presiding
officer shall consider the following:

(1) If the attorney, agent, or expert
witness is in private practice, his or
her customary fees for similar services,
or, if an employee of the applicant, the
fully allocated costs of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness ordi-
narily performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the adversary adjudication;
and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, audit, engineering report,
test, project, or similar matter pre-
pared on behalf of a party may be
awarded, to the extent that the charge
for the service does not exceed the pre-
vailing rate for similar services, and
the study or other matter was nec-
essary for the preparation of the appli-
cant’s case.

§ 625.6 Rulemaking on maximum rates
for attorney fees.

(a) If warranted by an increase in the
cost of living or by special cir-
cumstances (such as limited availabil-
ity of attorneys qualified to handle cer-
tain types of proceedings), the FCA
may adopt regulations providing that
attorney fees may be awarded at a rate
higher than $75 per hour in some or all
of the types of proceedings covered by
this part. The FCA will conduct any
rulemaking proceedings for this pur-
pose under the informal rulemaking

procedures of the Administrative Pro-
cedure Act.

(b) Any person may file with the FCA
a petition for rulemaking to increase
the maximum rate for attorney fees.
The petition should identify the rate
the petitioner believes the FCA should
establish and the types of proceedings
in which the rate should be used. It
should also explain fully the reasons
why the higher rate is warranted. The
FCA will respond to the petition within
90 days after it is filed, by initiating a
rulemaking proceeding, denying the
petition, or taking other appropriate
action.

§ 625.7 Awards against other agencies.
If an applicant is entitled to an

award because it prevails over another
agency of the United States that par-
ticipates in or in any way is a part of
an adversary adjudication before the
FCA and that agency’s position is not
substantially justified, the award or an
appropriate portion of the award shall
be made against that agency.

Subpart B—Applicant Information
Required

§ 625.10 Contents of application.
(a) An application for an award of

fees and other expenses under the
EAJA shall identify the applicant and
the adversary adjudication for which
an award is sought. The application
shall show that the applicant has pre-
vailed in the adversary adjudication. If
the application is made on the basis of
significant and discrete substantive
issues on which the applicant pre-
vailed, the issues must be specifically
identified. The application also shall
identify each position of the FCA or
other agencies that the applicant al-
leges was not substantially justified.
Unless the applicant is an individual,
the application shall describe briefly
the type and purpose of its organiza-
tion or business and state the number
of persons employed.

(b) The application shall include a
statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:
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(1) It states that it has 500 employees
or fewer and attaches a copy of a ruling
by the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)) with 500 or fewer em-
ployees.

(c) The application shall state the
total amount of fees and other ex-
penses for which an award is sought.

(d) The application may include any
other relevant matters that the appli-
cant wishes the FCA to consider in de-
termining whether and in what amount
an award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. The appli-
cation must contain a written verifica-
tion under oath or under penalty of
perjury that the information provided
in the application and any supporting
documents is accurate.

§ 625.11 Net worth exhibit.
(a) Each applicant, except a qualified

tax-exempt organization or cooperative
association, must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in § 625.3(f)(1) of
this part) as of the date when the ad-
versary adjudication was initiated. The
exhibit may be in any convenient form
that provides full disclosure of the as-
sets and liabilities of the applicant and
its affiliates and is otherwise sufficient
to demonstrate that the applicant
qualifies under the standards in this
part. The presiding officer may require
an applicant to file additional informa-
tion supporting its eligibility for an
award.

(b) An applicant that objects to pub-
lic disclosure of information in any
portion of the net worth exhibit and
believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-

rectly to the presiding officer in a
sealed envelope labeled ‘‘Confidential
Financial Information,’’ accompanied
by a motion under § 622.11 of this chap-
ter to withhold the information from
public disclosure. The motion shall de-
scribe the information sought to be
withheld and explain, in detail, why it
falls within one or more of the specific
exemptions from mandatory disclosure
under the Freedom of Information Act,
5 U.S.C. 552(b) (1)–(9), why public disclo-
sure of the information would ad-
versely affect the applicant, and why
disclosure is not required in the public
interest. The material in question shall
be served on counsel representing the
FCA, but need not be served on any
other party to the application proceed-
ing. If the presiding officer, or the FCA
Board pursuant to § 622.11(e) of this
chapter, finds that the information
should not be withheld from disclosure,
it shall be placed in the public record
of the application proceeding. Other-
wise, any request to inspect or copy
the exhibit shall be treated in accord-
ance with the FCA’s procedures regard-
ing release of information (12 CFR part
602).

§ 625.12 Documentation of fees and ex-
penses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, audit, engineering re-
port, test, project, or similar matter,
for which an award is sought. A sepa-
rate itemized statement shall be sub-
mitted for each professional firm or in-
dividual whose services are covered by
the application, showing the hours
spent in connection with the proceed-
ing by each individual, a description of
the specific services performed, the
rates at which each fee has been com-
puted, any expenses for which reim-
bursement is sought, and the total
amount paid or payable by the appli-
cant or by any other person or entity
for the services provided. Under § 625.25
of this part, the presiding officer may
require the applicant to provide vouch-
ers, receipts, logs, or other substan-
tiation for any fees or expenses
claimed.
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§ 625.13 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
adversary adjudication, or in a signifi-
cant and discrete substantive portion
thereof, but in no case later than 30
days after the FCA’s final disposition
of the adversary adjudication.

(b) For purposes of this rule, final
disposition means the date on which a
decision or order disposing of the mer-
its of the adversary adjudication is
issued or any other complete resolu-
tion of the adversary adjudication,
such as a settlement or voluntary dis-
missal, becomes final and is
unreviewable by the FCA, any other
administrative body, or the courts.

(c) If review, reconsideration, or ap-
peal is sought or taken of an adversary
adjudication decision as to which an
applicant believes it has prevailed, ap-
plication proceedings for any award of
fees and other expenses shall be stayed
pending final disposition of the under-
lying controversy.

Subpart C—Procedures for
Considering Applications

§ 625.20 Settlement.
A prevailing party and the FCA

through its counsel may agree on a
proposed settlement of an award at any
time, either in connection with a set-
tlement of the underlying adversary
adjudication or after the underlying
adversary adjudication has been con-
cluded. If a prevailing party and the
FCA counsel agree on a proposed set-
tlement of an award, the proposed set-
tlement must be submitted to the pre-
siding officer for a recommended deci-
sion pursuant to § 625.26 of this part. If
it has not been previously filed, the ap-
plication must be submitted to the pre-
siding officer along with the proposed
settlement.

§ 625.21 Filing and service of docu-
ments.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the adversary adju-
dication in the same manner as other
pleadings in the adversary adjudication

(see §§ 622.18 and 622.19 of this chapter),
except as provided in § 625.11(b) of this
part for confidential financial informa-
tion.

§ 625.22 Answer to application.
(a) Within 30 days after service, coun-

sel for the FCA may file an answer to
the application. Unless the FCA coun-
sel requests an extension of time for
filing or a statement of intent to nego-
tiate under paragraph (c) of this sec-
tion is filed, the presiding officer, upon
a satisfactory showing of entitlement
by the applicant, may make an award
for the applicant’s fees and other ex-
penses under the EAJA.

(b) The answer shall set forth any ob-
jections to the requested award and
identify the facts relied on in support
of the FCA’s position. If the answer is
based on any alleged facts not already
in the record of the adversary adjudica-
tion, the FCA counsel shall include
with the answer either supporting affi-
davits or a request for further proceed-
ings under § 625.25 of this part.

(c) If the FCA counsel and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days, and further extensions may be
granted by the presiding officer upon
request by the FCA counsel and the ap-
plicant.

§ 625.23 Reply.
Within 15 days after service of an an-

swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the adver-
sary adjudication, the applicant shall
include with the reply either support-
ing affidavits or a request for further
proceedings under § 625.25 of this part.

§ 625.24 Comments by other parties.
Any party to a proceeding other than

the applicant and FCA counsel may file
comments on an application within 30
days after it is served or on an answer
within 15 days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application
unless the presiding officer determines
that the public interest requires such
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participation in order to permit full ex-
ploration of matters raised in the com-
ments.

§ 625.25 Further proceedings.
(a) The determination of an award

shall be made on the basis of the writ-
ten record unless the presiding officer
finds that further proceedings are nec-
essary for full and fair resolution of the
issues arising from the application.
Such further proceedings may be at the
request of either the applicant or the
FCA counsel, or on the presiding offi-
cer’s own initiative, and shall be con-
ducted as promptly as possible. Fur-
ther proceedings may include an infor-
mal conference, oral argument, addi-
tional written submissions, or other
actions required by the presiding offi-
cer, but may not include discovery or
an evidentiary hearing with respect to
the issue of whether the agency’s posi-
tion was substantially justified.

(b) Whether or not the position of the
agency was substantially justified shall
be determined on the basis of the ad-
ministrative record, as a whole, which
is made in the adversary adjudication
for which fees and other expenses are
sought.

(c) A request that the presiding offi-
cer order further proceedings under
this section shall specifically identify
the information sought or the disputed
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues.

§ 625.26 Recommended decision.
The presiding officer shall file a rec-

ommended decision within 30 days
after completion of proceedings on the
application, and, promptly upon filing,
shall serve a copy of the recommended
decision upon each party to the pro-
ceedings. The decision shall include
written findings and conclusions on the
applicant’s eligibility, status as a pre-
vailing party, the recommended
amount of the award, if any, and an ex-
planation of the reasons for any dif-
ference between the amount requested
and the amount awarded. The decision
shall also include, if at issue, findings
on whether the FCA’s position was sub-
stantially justified, whether the appli-
cant unduly protracted the adversary
adjudication, or whether special cir-

cumstances make an award unjust. If
the applicant has sought an award
against more than one agency, the de-
cision shall allocate responsibility for
payment of any award made among the
agencies, and shall explain the reasons
for the allocation made.

§ 625.27 Board decision.
Following filing of the recommended

decision with the Board, the Board
shall render a final decision on the ap-
plication. The Board maintains full
discretion to uphold, reverse, remand,
or alter the recommended decision.
The Board may order further proceed-
ings (including those set forth in
§§ 622.11 and 622.13 through 622.16 of this
chapter) upon request by any party to
the application proceeding or on its
own initiative, but such proceedings
may not include discovery or an evi-
dentiary hearing with respect to the
issue of whether the agency’s position
was substantially justified.

§ 625.28 Judicial review.
Judicial review of final FCA deci-

sions on awards may be sought as pro-
vided in 5 U.S.C. 504(c)(2).

§ 625.29 Payment of award.
(a) An applicant seeking payment of

an award shall submit to the Secretary
to the Board a copy of the final deci-
sion granting the award, accompanied
by a certification that the applicant
will not seek judicial review of the de-
cision. The required submission and
certification should be sent to: Sec-
retary to the Board, Farm Credit Ad-
ministration, 1501 Farm Credit Drive,
McLean, Virginia 22102–5090.

(b) The FCA will pay the amount
awarded to the applicant within 60
days of receipt of the applicant’s sub-
mission and certification.

PART 626—NONDISCRIMINATION
IN LENDING

Sec.
626.6000 Definitions.
626.6005 Nondiscrimination in lending and

other services.
626.6010 Nondiscrimination in applications.
626.6015 Nondiscriminatory appraisal.
626.6020 Nondiscriminatory advertising.
626.6025 Equal housing lender poster.
626.6030 Complaints.
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AUTHORITY: Secs. 1.5, 2.2, 2.12, 3.1, 5.9, 5.17
of the Farm Credit Act (12 U.S.C. 2013, 2073,
2093, 2122, 2243, 2252); 42 U.S.C. 3601 et seq.; 15
U.S.C. 1691 et seq.; 12 CFR 202, 24 CFR 100, 109,
110.

SOURCE: Subpart E of part 613 added at 37
FR 11421, June 7, 1972, and 57 FR 13637, Apr.
17, 1992. Redesignated as part 626 at 62 FR
4441, Jan. 30, 1997.

§ 626.6000 Definitions.

For the purpose of this subpart, the
following definitions shall apply:

(a) Applicant means any person who
requests or who has received an exten-
sion of credit from a creditor and in-
cludes any person who is or may be-
come contractually liable regarding an
extension of credit.

(b) Dwelling means any building,
structure, or portion thereof which is
occupied as, or designed or intended for
occupancy as, a residence by one or
more families, and any vacant land
which is offered for sale or lease for the
construction or location thereon of any
such building, structure, or portion
thereof.

(c) Familial status means one or more
individuals (who have not attained the
age of 18 years) being domiciled with:

(1) A parent or another person having
legal custody of such individual or in-
dividuals; or

(2) The designee of such parent or
other person having such custody, with
the written permission of such parent
or other person.

The protections afforded against dis-
crimination on the basis of familial
status shall apply to any person who is
pregnant or is in the process of secur-
ing legal custody of any individual who
has not attained the age of 18 years.

(d) Handicap means, with respect to a
person:

(1) A physical or mental impairment
which substantially limits one or more
of such person’s major life activities,

(2) A record of having such an impair-
ment, or

(3) Being regarded as having such an
impairment,

but such term does not include current,
illegal use of or addiction to a con-
trolled substance (as defined in section
102 of the Controlled Substances Act
(21 U.S.C. 802)).

(e) Residential real estate-related trans-
action means any of the following:

(1) The making or purchasing of
loans or providing other financial as-
sistance:

(i) For purchasing, constructing, im-
proving, repairing, or maintaining a
dwelling; or

(ii) Secured by residential real es-
tate.

(2) The selling, brokering, or apprais-
ing of residential real property.

[57 FR 13637, Apr. 17, 1992. Redesignated at 62
FR 4441, Jan. 30, 1997]

§ 626.6005 Nondiscrimination in lend-
ing and other services.

(a) No Farm Credit institution may
discriminate in making credit or other
financial assistance available in a resi-
dential real estate-related transaction,
or in the terms or conditions of such a
transaction, because of race, color, re-
ligion, sex, handicap, familial status,
or national origin.

(b) No Farm Credit institution may
discriminate in any aspect of a credit
transaction or a financial service in-
volving a credit transaction because of:

(1) Race, color, religion, national ori-
gin, sex, marital status, or age (pro-
vided that the applicant has the capac-
ity to enter into a binding contract); or

(2) The fact that all or part of the ap-
plicant’s income derives from any pub-
lic assistance program; or

(3) The fact that the applicant has in
good faith exercised any right under
title VII (Equal Credit Opportunity
Act) of the Consumer Credit Protection
Act.

(c) Prohibited practices under this
section include, but are not limited to,
discrimination in fixing the amount,
interest rate, duration, or other terms
or conditions of any loan or a financial
service involving a credit transaction
or in the purchase of loans and securi-
ties on the basis of race, color, religion,
sex, handicap, familial status (having
one or more children under the age of
18), marital status, age (provided the
applicant has the capacity to enter
into a binding contract), or national
origin.

(d) Nothing in this subpart shall be
deemed to change the eligibility re-
quirements imposed by the Farm Cred-
it Act of 1971, as amended, or any Farm
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Credit Administration regulation
adopted pursuant thereto.

[57 FR 13638, Apr. 17, 1992. Redesignated at 62
FR 4441, Jan. 30, 1997]

§ 626.6010 Nondiscrimination in appli-
cations.

(a) No Farm Credit institution may
discourage or refuse to allow, receive,
or consider any application, request, or
inquiry regarding an eligible loan or
other eligible credit service or dis-
criminate in imposing conditions upon,
or in processing, any such application,
request, or inquiry on the basis of:

(1) Race, color, religion, sex, marital
status, age (provided that the applicant
has the capacity to enter into a bind-
ing contract), or national origin, as
prescribed under title VII (the Equal
Credit Opportunity Act) of the Con-
sumer Credit Protection Act, as
amended by the Equal Credit Oppor-
tunity Act Amendments of 1976 (15
U.S.C. 1601 et seq.), and the Board of
Governors of the Federal Reserve Sys-
tem’s implementing regulation (12 CFR
part 202); and

(2) Race, color, religion, sex, national
origin, handicap, or familial status, as
prescribed under title VIII (the Fair
Housing Act) of the Civil Rights Act of
1968, as amended by the Fair Housing
Amendments Act of 1988 (42 U.S.C. 3601
et seq.), and the Department of Housing
and Urban Development’s implement-
ing regulations (24 CFR part 100).

(b) The provisions of paragraph (a) of
this section shall apply whenever:

(1) An application is made for any
such loan or other credit service; or

(2) A request is made for forms or pa-
pers to be used to make application for
any such loan or other credit service;
or

(3) An inquiry is made about the
availability of such loan or other credit
service.

[57 FR 13638, Apr. 17, 1992. Redesignated at 62
FR 4441, Jan. 30, 1997]

§ 626.6015 Nondiscriminatory ap-
praisal.

No Farm Credit institution shall dis-
criminate against any person on the
basis of race, color, religion, sex, hand-
icap, familial status, or national origin
when conducting, using, or relying
upon an appraisal of residential real

property that is subject to sale, rental,
or other financing transaction.

[57 FR 13638, Apr. 17, 1992. Redesignated at 62
FR 4441, Jan. 30, 1997]

§ 626.6020 Nondiscriminatory advertis-
ing.

(a) A Farm Credit institution that di-
rectly or through third parties engages
in any form of advertising shall not use
words, phrases, symbols, directions,
forms, or models in such advertising
which express, imply or suggest a pol-
icy of discrimination or exclusion in
violation of the provisions of title VIII
(the Fair Housing Act) of the Civil
Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988
(42 U.S.C. 3601–3631); the Department of
Housing and Urban Development’s im-
plementing regulations (24 CFR parts
100 and 109), and title VII (the Equal
Credit Opportunity Act) of the Con-
sumer Credit Protection Act, as
amended by the Equal Credit Oppor-
tunity Act Amendments of 1976 (15
U.S.C. 1691–1691f); and the Board of
Governors of the Federal Reserve Sys-
tem’s implementing regulation (12 CFR
part 202), or this subpart.

(b) Written advertisements relating
to dwellings shall include a facsimile of
the following logotype and legend:

[37 FR 16932, Aug. 23, 1972, as amended at 57
FR 13638, Apr. 17, 1992. Redesignated at 62 FR
4441, Jan. 30, 1997]
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§ 626.6025 Equal housing lender post-
er.

(a) Each Farm Credit institution that
makes loans for the purpose of pur-
chasing, constructing, improving, re-
pairing, or maintaining a dwelling or
any loan secured by a dwelling shall
post and maintain an Equal Housing
Lender Poster in the lobby of each of
its offices. The poster shall be in a
prominent place readily apparent to all
persons seeking such loans.

(b) The Equal Housing Lender Poster
shall be at least 11 inches by 14 inches
in size, and shall bear the logotype and
legend set forth in § 626.6020(b) of this
subpart and the following text:

WE DO BUSINESS IN ACCORDANCE WITH
FEDERAL FAIR LENDING LAWS

(The Civil Rights Act of 1968, as amended
by the Fair Housing Amendments Act of
1988)

UNDER THE FEDERAL FAIR HOUSING
ACT, IT IS ILLEGAL, ON THE BASIS OF
RACE, COLOR, NATIONAL ORIGIN, RELI-
GION, SEX, HANDICAP, OR FAMILIAL
STATUS (HAVING CHILDREN UNDER THE
AGE OF 18), TO:

• Deny a loan for the purpose of purchas-
ing, constructing, improving, repairing, or
maintaining a dwelling, or deny any loan se-
cured by a dwelling; or

• Discriminate in fixing the amount, inter-
est rate, duration, application procedures, or
other terms or conditions of such a loan, or
in appraising property.

IF YOU BELIEVE YOU HAVE BEEN DIS-
CRIMINATED AGAINST, YOU SHOULD
SEND A COMPLAINT TO:

Assistant Secretary for Fair Housing and
Equal Opportunity, Department of Housing
and Urban Development, Washington, DC
20410, 1–800–669–9777 (Toll Free), 1–800–927–
9275 (TDD), for processing under the Fed-
eral Fair Housing Act

AND TO:
Farm Credit Administration, Office of Con-

gressional and Public Affairs, 1501 Farm
Credit Drive, McLean, VA 22102–5090, 703–
883–4056, 703–883–4444 (TDD), for processing
under Farm Credit Administration Regula-
tions

UNDER THE EQUAL CREDIT
OPPORTUNITY ACT

(The Consumer Credit Protection Act, as
amended by the Equal Credit Opportunity
Act Amendments of 1976)

IT IS ILLEGAL TO DISCRIMINATE IN ANY
CREDIT TRANSACTION:

• On the basis of race, color, national ori-
gin, religion, sex, marital status, or age,

• Because income is from public assist-
ance, or

• Because a right was exercised under the
Consumer Credit Protection Act.

IF YOU BELIEVE YOU HAVE BEEN DIS-
CRIMINATED AGAINST, YOU SHOULD
SEND A COMPLAINT TO:

Farm Credit Administration, Office of Con-
gressional and Public Affairs, 1501 Farm
Credit Drive, McLean, VA 22102–5090, 703–
883–4056, 703–883–4444 (TDD).

[57 FR 13638, Apr. 17, 1992. Redesignated at 62
FR 4441, Jan. 30, 1997, as amended at 62 FR
4451, Jan. 30, 1997]

§ 626.6030 Complaints.
(a) Complaints regarding discrimina-

tion in lending by a Farm Credit insti-
tution under the Fair Housing Act
shall be referred to the Assistant Sec-
retary for Fair Housing and Equal Op-
portunity, United States Department
of Housing and Urban Development,
Washington, DC 20410, and to the Office
of Congressional and Public Affairs,
Farm Credit Administration, McLean,
Virginia 22102–5090.

(b) Complaints regarding discrimina-
tion in lending by a Farm Credit insti-
tution under the Equal Credit Oppor-
tunity Act shall be referred to the Of-
fice of Congressional and Public Af-
fairs, Farm Credit Administration,
McLean, Virginia 22102–5090.

[57 FR 13639, Apr. 17, 1992. Redesignated at 62
FR 4441, Jan. 30, 1997]

PART 627—TITLE IV CONSERVA-
TORS, RECEIVERS, AND VOL-
UNTARY LIQUIDATIONS

Subpart A—General

Sec.
627.2700 General—applicability.
627.2705 Definitions.
627.2710 Grounds for appointment of con-

servators and receivers.
627.2715 Action for removal of conservator

or receiver.

Subpart B—Receivers and Receiverships

627.2720 Appointment of receiver.
627.2725 Powers and duties of the receiver.
627.2730 Preservation of equity.
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627.2735 Notice to holders of uninsured ac-
counts and stockholders.

627.2740 Creditors’ claims.
627.2745 Priority of claims—associations.
627.2750 Priority of claims—banks.
627.2752 Priority of claims—other Farm

Credit institutions.
627.2755 Payment of claims.
627.2760 Inventory, audit, and reports.
627.2765 Final discharge and release of the

receiver.

Subpart C—Conservators and
Conservatorships

627.2770 Conservators.
627.2775 Appointment of a conservator.
627.2780 Powers and duties of conservators.
627.2785 Inventory, examination, audit, and

reports to stockholders.
627.2790 Final discharge and release of the

conservator.

Subpart D—Voluntary Liquidation

627.2795 Voluntary liquidation.
627.2797 Preservation of equity.

AUTHORITY: Secs. 4.2, 5.9, 5.10, 5.17, 5.51, 5.58
of the Farm Credit Act (12 U.S.C. 2183, 2243,
2244, 2252, 2277a, 2277a–7).

SOURCE: 57 FR 46482, Oct. 9, 1992, unless
otherwise noted.

Subpart A—General
§ 627.2700 General—applicability.

The provisions of this part shall
apply to conservatorships, receiver-
ships, and voluntary liquidations.

[63 FR 5724, Feb. 4, 1998]

§ 627.2705 Definitions.
For purposes of this part the follow-

ing definitions apply:
(a) Act means the Farm Credit Act of

1971, as amended.
(b) Farm Credit institution(s) or institu-

tion(s) means all associations, banks,
service corporations chartered under
title IV of the Act, the Federal Farm
Credit Banks Funding Corporation, and
the Farm Credit System Financial As-
sistance Corporation.

(c) Conservator means the Farm Cred-
it System Insurance Corporation act-
ing in its capacity as conservator.

(d) Insurance Corporation means the
Farm Credit System Insurance Cor-
poration.

(e) Receiver means the Insurance Cor-
poration acting in its capacity as re-
ceiver.

§ 627.2710 Grounds for appointment of
conservators and receivers.

(a) Upon a determination by the
Farm Credit Administration Board of
the existence of one or more of the fac-
tors set forth in paragraph (b) of this
section, with respect to any bank, asso-
ciation, or other institution of the Sys-
tem, the Farm Credit Administration
Board may, in its discretion, appoint a
conservator or receiver for such insti-
tution. After January 5, 1993, the Insur-
ance Corporation shall be the sole en-
tity to be appointed as conservator or
receiver.

(b) The grounds for the appointment
of a conservator or receiver for a Sys-
tem institution are:

(1) The institution is insolvent, in
that the assets of the institution are
less than its obligations to creditors
and others, including its members. For
purposes of determining insolvency,
‘‘obligations to members’’ shall not in-
clude stock or allocated equities held
by current or former borrowers.

(2) There has been a substantial dis-
sipation of the assets or earnings of the
institution due to the violation of any
law, rule, or regulation, or the conduct
of an unsafe or unsound practice;

(3) The institution is in an unsafe or
unsound condition to transact busi-
ness, including having insufficient cap-
ital or otherwise. For purposes of this
regulation, ‘‘unsafe or unsound condi-
tion’’ shall include, but shall not be
limited to, the following conditions:

(i) For banks, a net collateral ratio
below 102 percent.

(ii) For associations, a default by the
association of one or more terms of its
general financing agreement with its
affiliated bank that the Farm Credit
Administration determines to be a ma-
terial default.

(iii) For all institutions, permanent
capital of less than one-half the mini-
mum required level for the institution.

(iv) For all institutions, a total sur-
plus ratio of less than 2 percent.

(v) For associations, stock impair-
ment.

(4) The institution has committed a
willful violation of a final cease-and-
desist order issued by the Farm Credit
Administration Board; or

(5) The institution is concealing its
books, papers, records, or assets, or is
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refusing to submit its books, papers,
records, assets, or other material relat-
ing to the affairs of the institution for
inspection to any examiner or to any
lawful agent of the Farm Credit Ad-
ministration Board.

(6) The institution is unable to make
a timely payment of principal or inter-
est on any insured obligation (as de-
fined in section 5.51(3) of the Act)
issued by the institution individually,
or on which it is primarily liable.

[51 FR 32443, Sept. 12, 1986, as amended at 54
FR 1148, Jan. 12, 1989. Redesignated and
amended at 46487, Oct. 9, 1992; 63 FR 39229,
July 22, 1998]

§ 627.2715 Action for removal of con-
servator or receiver.

Upon the appointment of a conserva-
tor or receiver for a Farm Credit insti-
tution by the Farm Credit Administra-
tion Board pursuant to § 627.2710 of this
part, the institution may, within 30
days of such appointment, bring an ac-
tion in the United States District
Court for the judicial district in which
the home office of the institution is lo-
cated, or in the United States District
Court for the District of Columbia, for
an order requiring the Farm Credit Ad-
ministration Board to remove such
conservator or receiver and, if the
charter has been canceled, to rescind
the cancellation of the charter. Not-
withstanding any other provision of
subpart B or C of this part, the institu-
tion’s board of directors is empowered
to meet subsequent to such appoint-
ment and authorize the filing of an ac-
tion for removal. An action for removal
may be authorized only by such insti-
tution’s board of directors.

Subpart B—Receivers and
Receiverships

§ 627.2720 Appointment of receiver.
(a) The Farm Credit Administration

Board may, in its discretion, appoint
ex parte and without notice a receiver
for any Farm Credit institution in ac-
cordance with the grounds for appoint-
ment set forth in § 627.2710 of this part.

(b) The receiver appointed for a Farm
Credit institution shall be the Insur-
ance Corporation.

(c) Upon the appointment of the In-
surance Corporation as receiver, the

Chairman of the Farm Credit Adminis-
tration Board shall immediately notify
the institution, and its district bank in
the case of an association, and shall
publish a notice of the appointment in
the FEDERAL REGISTER.

(d) In the case of the voluntary or in-
voluntary liquidation of an associa-
tion, the district bank shall institute
appropriate measures to minimize the
adverse effect of the liquidation on
those borrowers whose loans are pur-
chased by or otherwise transferred to
another System institution.

(e) Upon the issuance of the order
placing a Farm Credit institution into
liquidation and appointing the Insur-
ance Corporation as receiver, all
rights, privileges, and powers of the
board of directors, officers, and em-
ployees of the institution shall be vest-
ed exclusively in the receiver. The
Farm Credit Administration Board
may simultaneously, or any time
thereafter, cancel the charter of the in-
stitution.

[57 FR 46482, Oct. 9, 1992, as amended at 63 FR
5724, Feb. 4, 1998]

§ 627.2725 Powers and duties of the re-
ceiver.

(a) General. (1) Upon appointment as
receiver, the receiver shall take posses-
sion of a Farm Credit institution pur-
suant to 12 U.S.C. 2183 and § 627.2710 of
this part in order to wind up the busi-
ness operations of such institution, col-
lect the debts owed to the institution,
liquidate its property and assets, pay
its creditors, and distribute the re-
maining proceeds to stockholders. The
receiver is authorized to exercise all
powers necessary to the efficient ter-
mination of an institution’s operation
as provided for in this subpart.

(2) Upon its appointment as receiver,
the receiver automatically succeeds
to—

(i) All rights, titles, powers and privi-
leges of the institution and of any
stockholder, officer, or director of such
institution with respect to the institu-
tion and the assets of the institution;
and

(ii) Title to the books, records, and
assets of any previous conservator or
other legal custodian of such institu-
tion.
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(3) The receiver of a Farm Credit in-
stitution serves as the trustee of the
receivership estate and conducts its op-
erations for the benefit of the creditors
and stockholders of the institution.

(b) Specific powers. The receiver may:
(1) Exercise all powers as are con-

ferred upon the officers and directors of
the institution under law and the char-
ter, articles, and bylaws of the institu-
tion.

(2) Take any action the receiver con-
siders appropriate or expedient to
carry on the business of the institution
during the process of liquidating its as-
sets and winding up its affairs.

(3) Extend credit to existing borrow-
ers as necessary to honor existing com-
mitments and to effectuate the pur-
poses of the receivership.

(4) Borrow such sums as necessary to
effectuate the purposes of the receiver-
ship.

(5) Pay any sum the receiver deems
necessary or advisable to preserve, con-
serve, or protect the institution’s as-
sets or property or rehabilitate or im-
prove such property and assets.

(6) Pay any sum the receiver deems
necessary or advisable to preserve, con-
serve, or protect any asset or property
on which the institution has a lien or
in which the institution has a financial
or property interest, and pay off and
discharge any liens, claims, or charges
of any nature against such property.

(7) Investigate any matter related to
the conduct of the business of the insti-
tution, including, but not limited to,
any claim of the institution against
any individual or entity, and institute
appropriate legal or other proceedings
to prosecute such claims.

(8) Institute, prosecute, maintain, de-
fend, intervene, and otherwise partici-
pate in any legal proceeding by or
against the institution or in which the
institution or its creditors or members
have any interest, and represent in
every way the institution, its mem-
bers, and creditors.

(9) Employ attorneys, accountants,
appraisers, and other professionals to
give advice and assistance to the re-
ceivership generally or on particular
matters, and pay their retainers, com-
pensation, and expenses, including liti-
gation costs.

(10) Hire any agents or employees
necessary for proper administration of
the receivership.

(11) Execute, acknowledge, and de-
liver, in person or through a general or
specific delegation, any instrument
necessary for any authorized purpose,
and any instrument executed under
this paragraph shall be valid and effec-
tive as if it had been executed by the
institution’s officers by authority of
its board of directors.

(12) Sell for cash or otherwise any
mortgage, deed of trust, chose in ac-
tion, note contract, judgment or de-
cree, stock, or debt owed to the institu-
tion, or any property (real or personal,
tangible or intangible).

(13) Purchase or lease office space,
automobiles, furniture, equipment, and
supplies, and purchase insurance, pro-
fessional, and technical services nec-
essary for the conduct of the receiver-
ship.

(14) Release any assets or property of
any nature, regardless of whether the
subject of pending litigation, and repu-
diate, with cause, any lease or execu-
tory contract the receiver considers
burdensome.

(15) Settle, release, or obtain release
of, for cash or other consideration,
claims and demands against or in favor
of the institution or receiver.

(16) Pay, out of the assets of the in-
stitution, all expenses of the receiver-
ship and all costs of carrying out or ex-
ercising the rights, powers, privileges,
and duties as receiver.

(17) Pay out of the assets of the insti-
tution all approved claims of indebted-
ness in accordance with priorities es-
tablished in this subpart.

(18) Take all actions and have such
rights, powers, and privileges as are
necessary and incident to the exercise
of any specific power.

(19) Take such actions, and have such
additional rights, powers, privileges,
immunities, and duties as the Farm
Credit Administration Board author-
izes by order or by amendment of any
order or by regulation.

(c) Authority to pay claims. The re-
ceiver of a bank is also empowered to
pay claims of holders of notes, bonds,
debentures, or other obligations issued
by the bank under 12 U.S.C. 2153(c) or
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(d) in accordance with procedures spec-
ified by the Insurance Corporation pur-
suant to § 627.2740(d) of this part.

§ 627.2730 Preservation of equity.
(a) Except as provided for upon final

distribution of the assets of the insti-
tution, no capital stock, participation
certificates, equity reserves, or other
allocated equities of an institution in
receivership shall be issued, allocated,
retired, sold, distributed, transferred,
assigned, or applied against any indebt-
edness of the owners of such equities.

(b) Notwithstanding paragraph (a) of
this section, eligible borrower stock
shall be retired in accordance with sec-
tion 4.9A of the Act.

[57 FR 46482, Oct. 9, 1992, as amended at 63 FR
5724, Feb. 4, 1998]

§ 627.2735 Notice to holders of unin-
sured accounts and stockholders.

(a) Upon the placing of an institution
in liquidation, the receiver shall imme-
diately notify every borrower who has
an uninsured account (voluntary or in-
voluntary) as described in § 614.4513 of
this chapter that the funds ceased
earning interest when the receivership
was instituted and will be applied
against the outstanding indebtedness
of any loans of such borrower unless,
within 15 days of such notice, the bor-
rower directs the receiver to otherwise
apply such funds in the manner pro-
vided for in existing loan documents.

(b) As soon as practicable after the
receiver takes possession of the insti-
tution, the receiver shall notify, by
first class mail, each holder of stock
and participation certificates of the
following matters:

(1) The number of shares such holder
owns;

(2) That the stock and other equities
of the institution may not be retired or
transferred until the liquidation is
completed, whereupon the receiver will
distribute a liquidating dividend, if
any, to the owners of such equities; and

(3) Such other matters as the re-
ceiver or the Farm Credit Administra-
tion deems necessary.

§ 627.2740 Creditors’ claims.
(a) The receiver shall publish

promptly a notice to creditors to
present their claims against the insti-

tution, with proof thereof, to the re-
ceiver by a date specified in the notice,
which shall be not less than 90 calendar
days after the first publication. The
notice shall be republished approxi-
mately 30 days and 60 days after the
first publication. The receiver shall
promptly send, by first class mail, a
similar notice to any creditor shown on
the institution’s books at the credi-
tor’s last address appearing thereon.
Claims filed after the specified date
shall be disallowed, except as the re-
ceiver may approve them for full or
partial payment from the institution’s
assets remaining undistributed at the
time of approval.

(b) The receiver shall allow any
claim that is timely received and
proved to the receiver’s satisfaction.
The receiver may disallow in whole or
in part any creditor’s claim or claim of
security, preference, or priority which
is not proved to the receiver’s satisfac-
tion or is not timely received and shall
notify the claimant of the disallowance
and reason therefor. Sending the notice
of disallowance by first class mail to
the claimant’s address appearing on
the proof of claim shall be sufficient
notice. The disallowance shall be final,
unless, within 30 days after the notice
of disallowance is mailed, the claimant
files a written request for payment re-
gardless of the disallowance. The re-
ceiver shall reconsider any claim upon
the timely request of the claimant and
may approve or disapprove such claim
in whole or in part.

(c) Creditors’ claims that are allowed
shall be paid by the receiver from time
to time, to the extent funds are avail-
able therefor and in accordance with
the priorities established in this sub-
part and in such manner and amounts
as the receiver deems appropriate. In
the event the institution has a claim
against a creditor of the institution,
the receiver shall offset the amount of
such claim against the claim asserted
by such creditor.

(d) The claims of holders of notes,
bonds, debentures, or other obligations
issued by a bank under 12 U.S.C. 2153
(c) or (d) shall be made, if deemed nec-
essary or appropriate, in accordance
with procedures formulated by the In-
surance Corporation. In the formula-
tion of such procedures, the Insurance
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Corporation shall consult with the
Farm Credit Administration.

§ 627.2745 Priority of claims—associa-
tions.

The following priority of claims shall
apply to the distribution of the assets
of an association in liquidation:

(a) All costs, expenses, and debts in-
curred by the receiver in connection
with the administration of the receiv-
ership.

(b) Administrative expenses of the as-
sociation, provided that such expenses
were incurred within 60 days prior to
the receiver’s taking possession, and
that such expenses shall be limited to
reasonable expenses incurred for serv-
ices actually provided by accountants,
attorneys, appraisers, examiners, or
management companies, or reasonable
expenses incurred by employees which
were authorized and reimbursable
under a pre-existing expense reim-
bursement policy, that, in the opinion
of the receiver, are of benefit to the re-
ceivership, and shall not include wages
or salaries of employees of the associa-
tion.

(c) If authorized by the receiver,
claims for wages and salaries, includ-
ing vacation pay, earned prior to the
appointment of the receiver by an em-
ployee of the association whom the re-
ceiver determines it is in the best in-
terest of the receivership to engage or
retain for a reasonable period of time.

(d) If authorized by the receiver,
claims for wages and salaries, includ-
ing vacation pay, earned prior to the
appointment of the receiver, up to a
maximum of three thousand dollars
($3,000) per person as adjusted for infla-
tion, by an employee of the association
not engaged or retained by the re-
ceiver. The adjustment for inflation
shall be the percentage by which the
Consumer Price Index (as prepared by
the Department of Labor) for the cal-
endar year preceding the appointment
of the receiver exceeds the Consumer
Price Index for the calendar year 1992.

(e) All claims for taxes.
(f) All claims of creditors, including

the district bank, which are secured by
assets or equities of the association in
accordance with applicable Federal or
State law.

(g) All claims of the district bank
other than those provided for in para-
graph (f) of this section, based on the
financing agreement between the asso-
ciation and the bank, including inter-
est accrued before and after the ap-
pointment of the receiver, minus any
setoff for stock or other equity of the
district bank owned by the association
made in accordance with this para-
graph or paragraph (f) of this section.
Prior to making such setoff, the dis-
trict bank must obtain the approval of
the Farm Credit Administration Board
for the retirement of such equities.

(h) All claims of general creditors.

§ 627.2750 Priority of claims—banks.
The following priority of claims shall

apply to the distribution of the assets
of a bank in liquidation:

(a) All costs, expenses, and debts in-
curred by the receiver in connection
with the administration of the receiv-
ership.

(b) Administrative expenses of the
bank, provided that such expenses were
incurred within 60 days prior to the re-
ceiver’s taking possession, and that
such expenses shall be limited to rea-
sonable expenses incurred for services
actually provided by accountants, at-
torneys, appraisers, examiners, or man-
agement companies, or reasonable ex-
penses incurred by employees which
were authorized and reimbursable
under a pre-existing expense reim-
bursement policy, that, in the opinion
of the receiver, are of benefit to the re-
ceivership, and shall not include wages
or salaries of employees of the bank.

(c) If authorized by the receiver,
claims for wages and salaries, includ-
ing vacation pay, earned prior to the
appointment of the receiver by an em-
ployee of the bank whom the receiver
determines it is in the best interest of
the receivership to engage or retain for
a reasonable period of time.

(d) If authorized by the receiver,
claims for wages and salaries, includ-
ing vacation pay, earned prior to the
appointment of the receiver, up to a
maximum of three thousand dollars
($3,000) per person as adjusted for infla-
tion, by an employee of the bank not
engaged or retained by the receiver.
The adjustment for inflation shall be
the percentage by which the Consumer
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Price Index (as prepared by the Depart-
ment of Labor) for the calendar year
preceding the appointment of the re-
ceiver exceeds the Consumer Price
Index for the calendar year 1992.

(e) All claims for taxes.
(f) All claims of creditors which are

secured by specific assets or equities of
the bank, with priority of conflicting
claims of creditors within this same
class to be determined in accordance
with priorities of applicable Federal or
State law.

(g) All claims of holders of bonds
issued by the bank individually to the
extent such are collateralized in ac-
cordance with 12 U.S.C. 2154.

(h) All claims of holders of consoli-
dated and Systemwide bonds and
claims of the other Farm Credit banks
arising from their payments pursuant
to 12 U.S.C. 2155.

(i) All claims of general creditors.

§ 627.2752 Priority of claims—other
Farm Credit institutions.

The following priority of claims shall
apply to the distribution of the assets
of an institution, other than a bank or
association, in liquidation:

(a) All costs, expenses, and debts in-
curred by the receiver in connection
with the administration of the receiv-
ership.

(b) Administrative expenses of the in-
stitution, provided that such expenses
were incurred within 60 days prior to
the receiver’s taking possession, and
that such expenses shall be limited to
reasonable expenses incurred for serv-
ices actually provided by accountants,
attorneys, appraisers, examiners, or
management companies, or reasonable
expenses incurred by employees which
were authorized and reimbursable
under a pre-existing expense reim-
bursement policy, that, in the opinion
of the receiver, are of benefit to the re-
ceivership, and shall not include wages
or salaries of employees of the institu-
tion.

(c) If authorized by the receiver,
claims for wages and salaries, includ-
ing vacation pay, earned prior to the
appointment of the receiver by an em-
ployee of the institution whom the re-
ceiver determines it is in the best in-
terest of the receivership to engage or
retain for a reasonable period of time.

(d) If authorized by the receiver,
claims for wages and salaries, includ-
ing vacation pay, earned prior to the
appointment of the receiver, up to a
maximum of three thousand dollars
($3,000) per person as adjusted for infla-
tion, by an employee of the institution
not engaged or retained by the re-
ceiver. The adjustment for inflation
shall be the percentage by which the
Consumer Price Index (as prepared by
the Department of Labor) for the cal-
endar year preceding the appointment
of the receiver exceeds the Consumer
Price Index for the calendar year 1992.

(e) All claims for taxes.
(f) All claims of creditors which are

secured by specific assets or equities of
the institution, with priority of con-
flicting claims of creditors within this
same class to be determined in accord-
ance with priorities of applicable Fed-
eral or State law.

(g) All claims of general creditors.

§ 627.2755 Payment of claims.

(a) All claims of each class described
in § 627.2745, § 627.2750, or § 627.2752 of
this part, respectively, shall be paid in
full, or provisions shall be made for
such payment, prior to the payment of
any claim of a lesser priority. If there
are insufficient funds to pay in full any
class of claims described in § 627.2745,
distribution on such class shall be on a
pro rata basis.

(b) Following the payment of all
claims, the receiver shall distribute
the remainder of the assets of the insti-
tution to the owners of stock, partici-
pation certificates, and other equities
in accordance with the priorities for
impairment set forth in the bylaws of
the institution.

(c) Notwithstanding this section, eli-
gible borrower stock shall be retired in
accordance with section 4.9A of the
Act.

§ 627.2760 Inventory, audit, and re-
ports.

(a) As soon as practicable after tak-
ing possession of an institution, the re-
ceiver shall make an inventory of the
assets and liabilities as of the date pos-
session was taken.

(b) The institution in receivership
shall be audited on an annual basis by
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a certified public accountant selected
by the receiver.

(c) With respect to each receivership,
the receiver shall make an annual ac-
counting or report, as appropriate,
available upon request to any stock-
holder of the institution in receiver-
ship or any member of the public, with
a copy provided to the Farm Credit Ad-
ministration.

(d) Upon the final liquidation of the
institution, the receiver shall send to
each stockholder of record a report
summarizing the disposition of the as-
sets of the receivership and claims
against the receivership.

§ 627.2765 Final discharge and release
of the receiver.

After the receiver has made a final
distribution of the assets of the receiv-
ership, the receivership shall be termi-
nated, the charter shall be canceled by
the Farm Credit Administration Board
if such cancellation has not previously
occurred, and the receiver shall be fi-
nally discharged and released.

Subpart C—Conservators and
Conservatorships

§ 627.2770 Conservators.
(a) The Insurance Corporation shall

be appointed as conservator by the
Farm Credit Administration Board
pursuant to section 4.12 of the Act and
§ 627.2710 of this part to take possession
of an institution in accordance with
the terms of the appointment. Upon ap-
pointment, the conservator shall direct
the institution’s further operation
until the Farm Credit Administration
Board decides whether to place the in-
stitution into receivership. Upon cor-
rection or resolution of the problem or
condition that provided the basis for
the appointment and upon a deter-
mination by the Farm Credit Adminis-
tration Board that the institution can
be returned to normal operations, the
Farm Credit Administration Board
may turn the institution over to such
management as the Farm Credit Ad-
ministration Board may direct.

(b) The conservator shall exercise all
powers necessary to continue the ongo-
ing operations of the institution, to
conserve and preserve the institution’s
assets and property, and otherwise pro-

tect the interests of the institution, its
stockholders, and creditors as provided
in this subpart.

§ 627.2775 Appointment of a conserva-
tor.

(a) The Farm Credit Administration
Board may appoint ex parte and with-
out notice a conservator for any Farm
Credit institution provided that one or
more of the grounds for appointment as
set forth in § 627.2710 exist.

(b) Upon the appointment of a con-
servator, the Chairman of the Farm
Credit Administration shall imme-
diately notify the institution and, in
the case of an association, the district
bank, and notice of the appointment
shall be published in the FEDERAL REG-
ISTER. As soon as practicable after the
conservator takes possession of the in-
stitution, the conservator shall notify,
by first class mail, each holder of stock
and participation certificates in the in-
stitution of the establishment of the
conservatorship and shall describe the
effect of the conservatorship on the in-
stitution’s operations and on the bor-
rower’s loan and equity holdings.

(c) Upon the issuance of the order
placing a Farm Credit institution in
conservatorship, all rights, privileges,
and powers of the members, board of
directors, officers, and employees of
the institution are vested exclusively
in the conservator.

(d) The conservator is responsible for
conserving and preserving the assets of
the institution and continuing the on-
going operations of the institution
until the conservatorship is terminated
by order of the Farm Credit Adminis-
tration Board.

(e) The Board may, at any time, ter-
minate the conservatorship and direct
the conservator to turn over the insti-
tution’s operations to such manage-
ment as the Board may designate, in
which event the provisions of this sub-
part shall no longer apply.

§ 627.2780 Powers and duties of con-
servators.

(a) The conservator of an institution
serves as the trustee of the institution
and conducts its operations for the
benefit of the creditors and stockhold-
ers of the institution.
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(b) The conservator may, with re-
spect to Farm Credit institutions, exer-
cise the powers that a receiver of an in-
stitution may exercise under any of the
provisions of § 627.2725(b) of this part,
except paragraphs § 627.2725 (b)(2) and
(b)(17). In interpreting the applicable
paragraphs for purposes of this section,
the terms ‘‘conservator’’ and ‘‘con-
servatorship’’ shall be read for ‘‘re-
ceiver’’ and ‘‘receivership.’’

(c) The conservator may extend cred-
it to new and existing borrowers as is
necessary to the continuing operation
of the institution and to effectuate the
purposes of the conservatorship.

(d) The conservator may also take
any other action the conservator con-
siders appropriate or expedient to the
continuing operation of the institu-
tion.

§ 627.2785 Inventory, examination,
audit, and reports to stockholders.

(a) As soon as practicable after tak-
ing possession of a Farm Credit institu-
tion the conservator shall make an in-
ventory of the assets and liabilities of
the institution as of the date posses-
sion was taken. One copy of the inven-
tory shall be filed with the Farm Cred-
it Administration.

(b) The institution in conservator-
ship shall be examined by the Farm
Credit Administration in accordance
with section 5.19 of the Act. The insti-
tution shall also be audited by a cer-
tified public accountant in accordance
with part 621 of this chapter.

(c) Each institution in conservator-
ship shall prepare and file with the
Farm Credit Administration financial
reports in accordance with the require-
ments of part 621 of this chapter. The
conservator of the institution shall
provide the certification required in
§ 621.14 of this chapter.

(d) Each institution in conservator-
ship shall prepare and issue published
financial reports in accordance with
provisions of part 620 of this chapter,
and the certifications and signatures of
the board of directors or management
provided for in §§ 620.2(b), 620.2(c), and
620.5(m)(2) of this chapter shall be pro-
vided by the conservator of the institu-
tion.

[57 FR 46482, Oct. 9, 1992, as amended at 58 FR
48791, Sept. 20, 1993]

§ 627.2790 Final discharge and release
of the conservator.

At such time as the conservator shall
be relieved of its conservatorship du-
ties, the conservator shall file a report
on the conservator’s activities with the
Farm Credit Administration. The con-
servator shall thereupon be completely
and finally released.

Subpart D—Voluntary Liquidation

SOURCE: 63 FR 5725, Feb. 4, 1998, unless oth-
erwise noted.

§ 627.2795 Voluntary liquidation.

(a) A Farm Credit institution may
voluntarily liquidate by a resolution of
its board of directors, but only with
the consent of, and in accordance with
a plan of liquidation approved by, the
Farm Credit Administration Board.
Upon adoption of such resolution to
liquidate, the Farm Credit institution
shall submit the proposed voluntary
liquidation plan to the Farm Credit
Administration for preliminary ap-
proval. The Farm Credit Administra-
tion Board, in its discretion, may ap-
point a receiver as part of an approved
liquidation plan. If a receiver is ap-
pointed for the Farm Credit institution
as part of a voluntary liquidation, the
receivership shall be conducted pursu-
ant to subpart B of this part, except to
the extent that an approved plan of liq-
uidation provides otherwise.

(b) If the Farm Credit Administra-
tion Board gives preliminary approval
to the liquidation plan, the board of di-
rectors of the Farm Credit institution
shall submit the resolution to liquidate
and the liquidation plan to the stock-
holders for approval.

(c) The resolution to liquidate and
the liquidation plan shall be approved
by the stockholders if agreed to by at
least a majority of the voting stock-
holders of the institution voting, in
person or by written proxy, at a duly
authorized stockholders’ meeting.

(d) The Farm Credit Administration
Board will consider final approval of
the liquidation plan after an affirma-
tive stockholder vote on the resolution
to liquidate.
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(e) Any subsequent amendments,
modifications, revisions, or adjust-
ments to the liquidation plan shall re-
quire Farm Credit Administration
Board approval.

(f) The Farm Credit Administration
Board, in its discretion, reserves the
right to terminate or modify the liq-
uidation plan at any time.

§ 627.2797 Preservation of equity.
(a) Immediately upon the adoption of

a resolution by its board of directors to
voluntarily liquidate a Farm Credit in-
stitution, the capital stock, participa-
tion certificates, equity reserves, and
allocated equities of the Farm Credit
institution shall not be issued, allo-
cated, retired, sold, distributed, trans-
ferred, assigned, or applied against any
indebtedness of the owners of such eq-
uities. Such activities could resume if
the stockholders of the Farm Credit in-
stitution disapprove the resolution to
liquidate or the Farm Credit Adminis-
tration Board disapproves the liquida-
tion plan. In the event the resolution
to liquidate is approved by the stock-
holders of the Farm Credit institution
and the liquidation plan is approved by
the Farm Credit Administration Board,
the liquidation plan shall govern dis-
position of the equities of the Farm
Credit institution, except that if the
Farm Credit institution is placed in re-
ceivership, the provisions of
§ 627.2730(a) shall govern further dis-
position of the equities of the Farm
Credit institution.

(b) Notwithstanding paragraph (a) of
this section, eligible borrower stock
shall be retired in accordance with sec-
tion 4.9A of the Act.

PART 630—DISCLOSURE TO INVES-
TORS IN SYSTEMWIDE AND CON-
SOLIDATED BANK DEBT OBLIGA-
TIONS OF THE FARM CREDIT SYS-
TEM

Subpart A—General

Sec.
630.1 Purpose.
630.2 Definitions.
630.3 Publishing and filing the report to in-

vestors.
630.4 Responsibilities for preparing the re-

port to investors.

630.5 Prohibition against incomplete, inac-
curate, or misleading disclosure.

630.6 Farm Credit System audit committee
and bank audit committees.

Subpart B—Annual Report to Investors

630.20 Contents of the annual report to in-
vestors.

Subpart C—Quarterly Reports to Investors

630.40 Contents of the quarterly report to
investors.

APPENDIX A TO PART 630—SUPPLEMENTAL IN-
FORMATION DISCLOSURE GUIDELINES

AUTHORITY: Secs. 5.17, 5.19 of the Farm
Credit Act (12 U.S.C. 2252, 2254).

SOURCE: 59 FR 46742, Sept. 12, 1994, unless
otherwise noted.

Subpart A—General

§ 630.1 Purpose.

This part sets forth the requirements
for preparation and publication by the
Farm Credit System (FCS or System)
of annual and quarterly reports to in-
vestors and potential investors in Sys-
temwide and consolidated bank debt
obligations of the System and to other
users of the reports in the general pub-
lic.

§ 630.2 Definitions.

For purposes of this part, the follow-
ing definitions shall apply:

(a) Bank means any bank chartered
under the Farm Credit Act of 1971, as
amended (Act).

(b) Combined financial statements
means financial statements prepared
on a combined basis by a group of af-
filiated entities that share the same fi-
nancial interest, regardless of whether
any of the entities has the ability to
exercise control over another. For pur-
poses of this part, unless otherwise
specified, combined financial data of a
bank and its related associations in-
cludes financial data of the bank’s con-
solidated subsidiaries.

(c) Disclosure entity means any bank,
the Farm Credit System Financial As-
sistance Corporation (Financial Assist-
ance Corporation), and the Federal
Farm Credit Banks Funding Corpora-
tion (Funding Corporation).
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(d) Engagement letter means the pro-
posal, contract, letter, and other docu-
ments reflecting the understandings
between the audit committee or board
of directors of a bank or an association
and its independent public accountant
regarding the scope, terms, and nature
of the audit services to be performed.

(e) Farm Credit System means, collec-
tively, the banks, associations, and
such other institutions that are or may
be made a part of the System under the
Act, all of which are chartered by and
subject to regulation by the Farm
Credit Administration (FCA). For pur-
poses of this part, the System does not
include the Federal Agricultural Mort-
gage Corporation (Farmer Mac).

(f) FCS debt obligation means, collec-
tively, notes, bonds, debentures, and
other debt securities issued by banks
pursuant to section 4.2(c) (consolidated
bank debt securities) and section 4.2(d)
(Systemwide debt securities) of the
Act.

(g) Report to investors or report means
a report that presents the Systemwide
combined financial statements, supple-
mental financial statement informa-
tion, and related financial and non-
financial information pertaining to the
System required by this part.

(h) Systemwide combined financial
statements means the combined finan-
cial statements required by this part.

§ 630.3 Publishing and filing the report
to investors.

(a) The disclosure entities shall
jointly publish the following reports in
order to provide meaningful informa-
tion pertaining to the financial condi-
tion and results of operations of the
System to investors and potential in-
vestors in FCS debt obligations and
other users of the report:

(1) An annual report to investors
within 90 days after the end of each fis-
cal year;

(2) A quarterly report to investors
within 60 days after the end of each
quarter, except for the quarter that co-
incides with the end of the fiscal year.

(b) Each report to investors shall
present Systemwide combined finan-
cial statements and related footnotes
deemed appropriate for the purpose of
the report to provide investors with
the most meaningful presentation per-

taining to the financial condition and
results of operations of the System.

(c) All items of essentially the same
character as items required to be re-
ported in the reports of condition and
performance pursuant to part 621 of
this chapter shall be prepared in ac-
cordance with the rules set forth in
part 621 of this chapter.

(d) Each report to investors shall
contain the information required by
subparts B and C of this part, as appli-
cable, and such other information as is
necessary to make the required state-
ments, in light of the circumstances
under which they are made, not mis-
leading.

(e) Information in any part of the re-
port may be referenced or incorporated
in answer or partial answer to any
other item of the report. Information
required by this part may be presented
in any order deemed suitable by the
Funding Corporation.

(f) Information in documents pre-
pared for investors in connection with
the offering of debt securities issued
through the Federal Farm Credit
Banks Funding Corporation may be in-
corporated by reference in the annual
and quarterly reports in answer or par-
tial answer to any item required in the
reports under this part. A complete de-
scription of any offering documents in-
corporated by reference must be clear-
ly identified in the report (e.g., Federal
Farm Credit Banks Consolidated System-
wide Bonds and Discount Notes—Offering
Circular issued on [insert date]). Offer-
ing documents incorporated by ref-
erence in either an annual or quarterly
report prepared under this part must
be filed with the Chief Examiner, Farm
Credit Administration, McLean, Vir-
ginia 22102–5090, either prior to or at
the time of submission of the report
under paragraph (h) of this section.
Any offering document incorporated by
reference is subject to the delivery and
availability requirements set forth in
§ 630.4(a) (5) and (6).

(g) The report shall include a state-
ment in a prominent location that Sys-
temwide debt securities and consoli-
dated bank debt obligations are joint
and several liabilities of individual
banks and that copies of each bank’s
recent periodic reports to shareholders
are available upon request. The report
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shall also include addresses and tele-
phone numbers where copies of the re-
port to investors and the periodic re-
ports of individual banks can be ob-
tained. Copies of the report to inves-
tors shall be available for public in-
spection at the Funding Corporation.

(h) Three complete copies of the re-
port shall be filed with the Chief Exam-
iner, Farm Credit Administration,
McLean, Virginia 22102–5090, within the
applicable period prescribed under
paragraphs (a)(1) and (a)(2) of this sec-
tion.

(1) At least one copy of the report
filed with the FCA shall be dated and
manually signed by the following offi-
cers and director(s) of the Funding Cor-
poration on its behalf:

(i) The officer(s) designated by the
board of directors to certify the report;

(ii) The chief executive officer; and
(iii) Each member of the board or, at

a minimum, one of the following board
members formally designated by action
of the board to certify on behalf of in-
dividual board members: the chair-
person of the board or a board member
designated by the chairperson of the
board.

(2) The name and position title of
each person signing the report shall be
typed or printed beneath his or her sig-
nature. Signers of the report shall at-
test as follows:

The undersigned certify that this report
has been prepared in accordance with all ap-
plicable statutory or regulatory require-
ments and that the information contained
herein is true, accurate, and complete to the
best of his or her knowledge and belief.

[59 FR 46724, Sept. 12, 1994, as amended at 62
FR 15094, Mar. 31, 1997]

§ 630.4 Responsibilities for preparing
the report to investors.

(a) Responsibilities of the Funding Cor-
poration. The Funding Corporation
shall:

(1) Prepare the reports to investors
required by § 630.3(a), including the
Systemwide combined financial state-
ments and notes thereto, and such
other disclosures, supplemental infor-
mation, and related analysis as are re-
quired by this part to make the reports
meaningful and not misleading.

(2) Establish a system of internal
controls sufficient to reasonably en-

sure that any information it releases
to investors and the general public con-
cerning any matter required to be dis-
closed by this part is true and that
there are no omissions of material in-
formation. The system of internal con-
trols, at a minimum, shall require that
the Funding Corporation:

(i) Maintain written policies and pro-
cedures, approved by the System Audit
Committee, to be carried out by the
disclosure entities for preparation of
the report to investors;

(ii) Provide instructions to the dis-
closure entities regarding the informa-
tion needed for preparation of the Sys-
temwide combined financial state-
ments and disclosures required to be
presented in the report to investors;

(iii) Review the information submit-
ted to it for preparation of the report
to investors, and make reasonable in-
quiries to ascertain whether the infor-
mation is reliable, accurate, and com-
plete; and

(iv) Specify procedures for monitor-
ing interim disclosures of System in-
stitutions and disclose, in a timely
manner, any material changes in infor-
mation contained in the most recently
published report to investors.

(3) Collect from each disclosure en-
tity financial data and related analyses
and other information needed for prep-
aration of the report to investors, in-
cluding any information that is mate-
rial to the disclosure entity.

(4) File the reports with the FCA in
accordance with § 630.3(g).

(5) Ensure prompt delivery of suffi-
cient copies of each report to selling
group dealers for distribution to inves-
tors and potential investors in FCS
debt obligations.

(6) Make the report available to the
general public upon request.

(7) Notify the FCA if it is unable to
prepare and publish the report to inves-
tors in compliance with the require-
ments of this part because one or more
banks have failed to comply with the
requirements of paragraph (c) of this
section. A notification, signed by the
officer(s) designated by the board of di-
rectors of the Funding Corporation to
certify the report to investors and by
the chief executive officer, shall be
made to the FCA as soon as the Fund-
ing Corporation becomes aware of its
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inability to comply. The Funding Cor-
poration shall explain the reasons for
the notification and may request that
the FCA extend the due date for the re-
port to investors.

(8) Include in the report a statement
that briefly explains the respective re-
sponsibilities of the disclosure entities
and states that the Funding Corpora-
tion has policies and procedures in
place to ensure, to the best of the
knowledge and belief of management
and the board of the Funding Corpora-
tion, that the information contained in
the report is true, accurate, and com-
plete. The statement shall be signed by
the chief executive officer and the
chairperson of the board of the Fund-
ing Corporation.

(9) Request the FCA to provide infor-
mation regarding the content of the
latest Reports of Examination of any
banks and related associations, if such
information is necessary for prepara-
tion of a report that is meaningful and
not misleading and is not forthcoming
from a bank in accordance with para-
graph (c) of this section. The request
shall be made to the Chief Examiner,
Farm Credit Administration, McLean,
Virginia 22102–5090.

(b) Responsibilities of the Financial As-
sistance Corporation. The Financial As-
sistance Corporation shall provide to
the Funding Corporation such informa-
tion as may be required by the Funding
Corporation to prepare the report.

(c) Responsibilities of banks. Each
bank shall:

(1) Provide to the Funding Corpora-
tion annual, quarterly, and interim fi-
nancial and other information in ac-
cordance with instructions of the
Funding Corporation for preparation of
the report to investors, including:

(i) Financial data of the bank or, if
the bank is required under generally
accepted accounting principles (GAAP)
to prepare its financial statements on a
consolidated basis with its subsidiaries,
consolidated financial data of the bank
and its consolidated subsidiaries; and

(ii) Combined financial data of the
bank (including any consolidated sub-
sidiaries of the bank) and related asso-
ciations of the bank.

(2) Respond to Funding Corporation
inquiries and provide any followup in-
formation requested by the Funding

Corporation in connection with the
preparation of the report to investors
in accordance with instructions of the
Funding Corporation.

(3) Notify the Funding Corporation
promptly of any events occurring sub-
sequent to publication of the report
that may be material either to the fi-
nancial condition and results of oper-
ations of the bank or to the combined
financial condition and results of oper-
ations of the bank and its related asso-
ciations. Furnish the Funding Corpora-
tion with any information necessary to
provide interim Systemwide disclosure
to investors to make the most recently
published report to investors not mis-
leading.

(4) Provide in the engagement letter
with its external auditor that the ex-
ternal auditor shall, after notifying the
bank, respond to inquiries from the
Funding Corporation relating to prepa-
ration of the report.

(5)(i) Certify to the Funding Corpora-
tion that:

(A) All information needed for prepa-
ration of the report to investors has
been submitted in accordance with the
instructions of the Funding Corpora-
tion;

(B) The information submitted is pre-
pared in accordance with all applicable
statutory and regulatory requirements;
and

(C) The information submitted is
true, accurate, and complete to the
best of management’s knowledge and
belief.

(ii) The certification required by
paragraph (c)(5)(i) of this section shall
be prepared as specified by the Funding
Corporation and shall be manually
signed and dated on behalf of the bank
by:

(A) The officer(s) designated by the
board of directors to certify the infor-
mation submitted to the Funding Cor-
poration; and

(B) The chief executive officer.
(d) Responsibilities of associations.

Each association shall:
(1) Provide its related bank with the

information necessary to allow the
bank to provide accurate and complete
information regarding the bank and its
related associations to the Funding
Corporation for preparation of the re-
port.
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(2) Provide in the engagement letter
with its external auditor that the ex-
ternal auditor of the association shall,
after notifying the association, respond
to inquiries of the related bank per-
taining to preparation of the combined
financial data of the association and
its related bank.

§ 630.5 Prohibition against incomplete,
inaccurate, or misleading disclo-
sure.

Neither the Funding Corporation, nor
any institution supplying information
to the Funding Corporation under this
part, nor any employee, officer, direc-
tor, or nominee for director of the
Funding Corporation or of such institu-
tions, shall make or cause to be made
any disclosure to investors and the
general public required by this part
that is incomplete, inaccurate, or mis-
leading. When any such institution or
person makes or causes to be made dis-
closure under this part that, in the
judgment of the FCA, is incomplete, in-
accurate, or misleading, whether or not
such disclosure is made in published
statements required by this part, such
institution or person shall promptly
furnish to the Funding Corporation,
and the Funding Corporation shall
promptly publish, such additional or
corrective disclosure as is necessary to
provide full and fair disclosure to in-
vestors and the general public. Nothing
in this section shall prevent the FCA
from taking additional actions to en-
force this section pursuant to its au-
thority under title V, part C of the Act.

§ 630.6 Farm Credit System audit com-
mittee and bank audit committees.

(a) Farm Credit System audit committee.
(1) The board of the Funding Corpora-
tion shall establish and maintain a
System Audit Committee and adopt a
written charter describing the commit-
tee’s composition, authorities, and re-
sponsibilities.

(2) The System Audit Committee
shall consist of no fewer than three
members. Members shall be independ-
ent of management of any disclosure
entity and association and free from
any relationship that, in the opinion of
the board of directors of the Funding
Corporation, would interfere with the
exercise of independent judgment as a

committee member. Members shall be
knowledgeable in public and corporate
finance, and financial reporting and
disclosure.

(3) The System Audit Committee
shall report to the board of the Fund-
ing Corporation and shall be given ade-
quate resources and authorities to dis-
charge its responsibilities, including
the ability to consult the Funding Cor-
poration’s legal counsel.

(4) Responsibilities. At a minimum,
the System Audit Committee shall:

(i) Make recommendations to the
board of the Funding Corporation re-
garding the selection of an independent
auditor of the Systemwide combined fi-
nancial statements;

(ii) Oversee the Funding Corporation
management’s preparation of the re-
port to investors;

(iii) Review the impact of any signifi-
cant accounting and auditing develop-
ments, and review accounting policy
changes relating to preparation of the
Systemwide combined financial state-
ments;

(iv) Review the System’s annual and
quarterly reports to investors prior to
their release; and

(v) Oversee the Funding Corpora-
tion’s system of internal controls re-
lating to preparation of the report, in-
cluding controls relating to the Sys-
tem’s compliance with applicable laws
and regulations.

(b) Farm Credit System bank audit com-
mittees. (1) Each System bank shall es-
tablish and maintain a bank audit
committee that shall report to the
board of the bank.

(2) The bank audit committee shall
consist of no fewer than three mem-
bers. Members shall be independent of
management and free from any rela-
tionship that, in the opinion of the
board of directors of the bank, would
interfere with the exercise of independ-
ent judgment as a committee member.
Members shall be knowledgeable in
public and corporate finance, and fi-
nancial reporting and disclosure.

(3) Responsibilities. At a minimum,
the bank audit committee shall:

(i) Review the bank’s financial state-
ments and significant accounting poli-
cies;

(ii) Oversee the bank’s financial re-
porting regarding its disclosure to
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shareholders and to the Funding Cor-
poration for disclosure to investors;

(iii) Oversee the audit activities of
the external auditor; and

(iv) Monitor internal controls, in-
cluding those relating to compliance
with laws and regulations.

Subpart B—Annual Report to
Investors

§ 630.20 Contents of the annual report
to investors.

The annual report shall contain the
following:

(a) Description of business. (1) The de-
scription shall include a brief discus-
sion of the following:

(i) The System’s overall organiza-
tional structure, its lending institu-
tions by type and their respective au-
thorities, the relationships between
different types of institutions, and the
overall geographic area and eligible
borrowers served by those institutions;

(ii) The types of lending activities
engaged in and financial services of-
fered by System institutions;

(iii) Any significant developments
within the last 5 years that have had or
could have a material impact on the
System’s organizational structure and
the manner in which System institu-
tions conduct business, including, but
not limited to, statutory or regulatory
changes, mergers or liquidations of
System institutions, terminations of
System institution status, and finan-
cial assistance provided by or to Sys-
tem institutions through loss-sharing
or capital preservation agreements or
from any other source;

(iv) Any acquisition or disposition of
material assets during the last fiscal
year that took place outside the ordi-
nary course of business;

(v) Any concentrations of more than
10 percent of total assets in particular
types of agricultural activities or busi-
nesses, and any dependence of an insti-
tution or a group of institutions of the
System upon a specific activity or
business, a single customer, or a few
customers, including other financing
institutions (OFIs), the loss of any one
of which would have a material effect
on the System; and

(vi) The authority of System institu-
tions to purchase and sell interests in

loans in secondary markets and the
risk involved in such activities.

(2) List the address of the head-
quarters of each disclosure entity and
service organization of the System.

(b) Federal regulation and insurance—
(1) Farm Credit Administration. Describe
the regulatory and enforcement au-
thority of the FCA over System insti-
tutions under the Act.

(2) Farm Credit System Insurance Cor-
poration. (i) Describe the role and au-
thorities of the Farm Credit System
Insurance Corporation (FCSIC) under
part E of title V of the Act. Describe
specifically the role of the FCSIC in in-
suring the timely payment of principal
and interest on FCS debt obligations
and in providing assistance to System
institutions.

(ii) Describe the FCSIC’s status as a
Government corporation and state that
System institutions have no control
over the management of the FCSIC or
the discretionary expenditures from
the Farm Credit Insurance Fund (In-
surance Fund), which are the sole pre-
rogative of the FCSIC.

(3) Farm Credit System Financial As-
sistance Corporation. Describe the role
and authorities of the Financial Assist-
ance Corporation under title VI of the
Act, debt obligations of the Financial
Assistance Corporation issued to pro-
vide financial assistance to the Sys-
tem, and statutory repayment obliga-
tions of System institutions.

(c) Description of legal proceedings and
enforcement actions. (1) Describe any
material pending legal proceedings in
which one or more System institutions
are a party, or that involve claims that
a System institution(s) may be re-
quired by contract or operation of law
to satisfy, and the potential impact of
such proceedings, to the extent known,
on the System.

(2) Provide a summary of the types of
enforcement actions in effect during
the year, and any material impact of
such proceedings on the System.

(d) Description of liabilities. (1) De-
scribe how the System funds its lend-
ing operations, including:

(i) System banks’ authority to bor-
row, and issue notes, bonds, deben-
tures, and other obligations, and limi-
tations thereof under section 4.2 of the
Act;
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(ii) A description of the types of debt
obligations authorized to be issued
under the Act, the types of debt obliga-
tions currently issued, the manner and
form in which they are issued, rights of
securities holders, risk factors, use of
proceeds, tax effects of holding securi-
ties, market information, and other
pertinent information;

(iii) For each of the types of obliga-
tions that may be issued, whether it is
insured, and the extent of any joint
and several liability for the obliga-
tions; and

(iv) Any applicable statutory and
regulatory requirements affecting a
bank’s ability to incur debt.

(2) Describe agreements among Sys-
tem banks and the Funding Corpora-
tion affecting a bank’s ability to incur
debt.

(3) Describe agreements among Sys-
tem institutions regarding capital
preservation, loss sharing, or any other
forms of financial assistance.

(e) Description of capital. (1) Describe
the capitalization of the System, in-
cluding capital structure, types of
stock and participation certificates,
and voting rights of holders of stock
and participation certificates.

(2) Describe the statutory require-
ment that a borrower purchase stock
as a condition of obtaining a loan; how
such stock is purchased, transferred,
and retired; and how earnings are dis-
tributed.

(3) Describe any statutory or other
authority of a System institution to
require additional capital contribu-
tions from stockholders.

(4) Describe regulatory minimum
permanent capital standards and cap-
ital adequacy requirements for banks
and associations. State the number of
institutions, if any, categorized by
banks and associations, that are not
currently in compliance with such
standards and include a brief discus-
sion of the reasons for the noncompli-
ance.

(5) Describe any statutory and regu-
latory restrictions on retirement of
stock and distribution of earnings by
System institutions. State the number
of System institutions, if any, cat-
egorized by banks and associations,
that are currently affected by such re-

strictions and provide a summary of
the causes of such prohibitions.

(f) Selected financial data. At a mini-
mum, furnish the following combined
financial data of the System in com-
parative columnar form for each of the
last 5 fiscal years.

(1) Balance sheet.
(i) Loans.
(ii) Allowance for losses.
(iii) Net loans.
(iv) Cash and investments.
(v) Other property owned.
(vi) Total assets.
(vii) FCS debt obligations and other

bonds, notes, debentures, and obliga-
tions, presented by type, with a de-
scriptive title.

(viii) Total liabilities.
(ix) Capital stock and surplus.
(2) Statement of income.
(i) Net interest income.
(ii) Net other expenses.
(iii) Provision for loan losses.
(iv) Extraordinary items.
(v) Provision for income taxes.
(vi) Net income (loss).
(3) Key financial ratios. (i) Return on

average assets.
(ii) Return on average capital stock

and surplus.
(iii) Net interest income as a percent-

age of average earning assets.
(iv) Net loan chargeoffs as a percent-

age of average loans.
(v) Allowance for loan losses as a per-

centage of gross loans outstanding at
yearend.

(vi) Capital stock and surplus as a
percentage of total assets at yearend.

(vii) Debt to capital stock and sur-
plus at yearend.

(g) Discussion and analysis. Fully dis-
cuss any material aspects of financial
condition, changes in financial condi-
tion, and results of operations of Sys-
tem institutions, on a combined basis,
for the comparative years required by
paragraph (g)(6)(ii) of this section or
such other time periods specified in the
following paragraphs of this section.
Identify favorable and unfavorable
trends, and significant events or uncer-
tainties necessary to understand the fi-
nancial condition and results of oper-
ations of the System. At a minimum,
the discussion shall include the follow-
ing:
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(1) Loan portfolio—(i) Categorization.
Describe the loan portfolio of the Sys-
tem by major loan purpose category,
indicating the amount and approxi-
mate percentage of the total dollar
portfolio represented by each major
category.

(ii) Risk exposure. (A) Describe and
analyze all high-risk assets, including
an analysis of the nature and extent of
significant current and potential credit
risks within the loan portfolio and of
other information that could adversely
affect the loan portfolio and other
property owned.

(B) Provide an analysis of the allow-
ance for loan losses that includes the
ratios of the allowance for loan losses
to loans (outstanding at yearend) and
net chargeoffs to average loans, and a
discussion of the adequacy of the al-
lowance for loan losses to absorb the
risk inherent in the loan portfolio and
the basis for such determination.

(iii) Secondary market activities. (A) If
material, quantify System institu-
tions’ secondary market activities and
the risk involved in such activities.

(B) If material, provide an analysis of
historical loss experience and the
amount provided for risk of loss associ-
ated with secondary market activities.

(2) Results of operations. (i) Describe,
on a comparative basis, changes in the
major components of net interest in-
come. Include a discussion of signifi-
cant factors that contributed to the
changes and quantify the amount of
change(s) due to an increase or de-
crease in volume and the amount due
to changes in interest rates earned and
paid, based on averages for each period.

(ii) Describe any unusual or infre-
quent events or transactions, or any
significant economic changes that ma-
terially affected reported income and,
in each case, indicate the extent to
which income was so affected.

(iii) Discuss the factors underlying
any material changes in the return on
average assets and return on average
capital stock and surplus.

(iv) Describe, on a comparative basis,
the major components of operating ex-
pense and any other significant compo-
nents of income or expense, indicating
the reasons for any significant in-
creases or decreases.

(v) Describe any known trends or un-
certainties that have had, or that are
reasonably expected to have, a mate-
rial impact on net interest income or
net income. Disclose any known events
that will cause a material change in
the relationship between costs and rev-
enues.

(vi) Explain the changes that have
taken place, by major components on a
comparative basis, in Insurance Fund
assets and related restricted capital
and how such changes affected reported
income.

(3) Funding sources and liquidity—(i)
Funding sources. (A) Provide, in tabular
form, the component amounts and the
total amount of FCS debt obligations,
debt obligations issued by banks indi-
vidually, and Financial Assistance Cor-
poration debt obligations outstanding
at yearend for each of the past 2 fiscal
years. List debt obligations issued by
System institutions separately by
type, also separating insured obliga-
tions from uninsured obligations. For
each type of debt obligation listed, pro-
vide the following, at a minimum, for
each fiscal year listed:

(1) The beginning balance, the total
amount of debt issued, the total
amount of debt retired, and the year-
end balance; and

(2) The average maturities and aver-
age interest rates on debt outstanding
at yearend, and the average maturities
and average interest rates of new debt
issued during the year.

(B) Summarize any other sources of
funds, including lines of credit with
commercial lenders, and their terms.

(ii) Liquidity. (A) Include a brief over-
view of any FCA regulations or System
policies with regard to liquidity and li-
quidity reserves.

(B) Identify any known trends, de-
mands, commitments, events, or uncer-
tainties that will result in, or that are
reasonably likely to result in, System
liquidity increasing or decreasing in
any material way. If a material liquid-
ity deficiency is identified, indicate the
course of action that has been taken or
is proposed to be taken by management
of affected System institutions to rem-
edy the deficiency.

(iii) Investment. Provide a brief over-
view of the System’s investment poli-
cies and objectives, any regulatory
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limitations thereon, and the contents
of the System’s existing investment
portfolio.

(iv) Interest rate sensitivity. (A) Pro-
vide a brief overview of the System’s
asset and liability management prac-
tices, including interest rate risk
measurement systems, and methods
used to control interest rate risk, such
as the use of investments, derivatives,
and other off-balance-sheet trans-
actions.

(B) Provide an analysis of the Sys-
tem’s exposure to interest rate risk
and its ability to control such risk.

(4) Capital resources. (i) Describe any
material commitments to purchase
capital assets and the anticipated
sources of funding.

(ii) Describe any material trends, fa-
vorable or unfavorable, in the System’s
capital resources, including any mate-
rial changes in the mix of capital and
debt, the relative cost of capital re-
sources, and any off-balance- sheet fi-
nancing arrangements.

(iii) Provide a general discussion of
any trends, commitments, contin-
gencies, or events that are reasonably
likely to have a material adverse effect
on System institutions’ ability to com-
ply with regulatory capital standards.

(5) Insurance Fund. (i) Describe the
purposes for which expenditures from
the Insurance Fund may be made and
the statutory requirements for making
such expenditures.

(ii) Provide a schedule itemizing the
amount of Insurance Fund assets that
have been specifically identified by the
FCSIC for payment of estimated obli-
gations of the FCSIC and the amount
of Insurance Fund assets for which no
specific use has been identified or des-
ignated by the FCSIC. Information pro-
vided shall be as of the end of the most
recent fiscal year.

(iii) Explain how FCSIC expenditures
or designations of Insurance Fund as-
sets for payment of future obligations
affect the combined assets and capital
of the System, and quantify the effect,
if any.

(6) Instructions for discussion and anal-
ysis. (i) The purpose of the discussion
and analysis (D&A) shall be to provide
to investors and other users informa-
tion relevant to an assessment of the
combined financial condition and re-

sults of operations of System institu-
tions as determined by evaluating the
amounts and certainty of cashflows
from operations and from outside
sources. The information provided pur-
suant to this section need only include
that which is available to System in-
stitutions and which does not clearly
appear in the combined financial state-
ments.

(ii) The D&A of the financial state-
ments and other statistical data shall
be presented in a manner designed to
enhance a reader’s understanding of
the combined financial condition, re-
sults of operations, cashflows, and
changes in capital of System institu-
tions. Unless otherwise specified in
§ 630.20(g), the discussion shall cover
the period covered by the financial
statements and shall use year-to-year
comparisons or any other understand-
able format. Where trend information
is relevant, reference to the 5-year se-
lected financial data required by para-
graph (f) of this section may be nec-
essary.

(iii) The D&A shall focus specifically
on material events and uncertainties
known at the time of reporting that
would cause reported financial infor-
mation not to be necessarily indicative
of future operating results or of future
financial condition. This should in-
clude descriptions and amounts of:

(A) Matters that would have an im-
pact on future operations but that have
not had an impact in the past; and

(B) Matters that have had an impact
on reported operations but are not ex-
pected to have an impact on future op-
erations.

(h) Directors and management—(1)
Board of directors. Briefly describe the
composition of boards of directors of
the disclosure entities. List the name
of each director of such entities, in-
cluding the director’s term of office
and principal occupation during the
past 5 years, or state that such infor-
mation is available upon request pursu-
ant to § 630.3(f).

(2) Management. List the names of
chief executive officers and presidents
of disclosure entities, including posi-
tion title, length of service at current
position, and positions held during the
past 5 years.
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(i) Compensation of directors and senior
officers. State that information on the
compensation of directors and senior
officers of System banks is contained
in each bank’s annual report to share-
holders and that the annual report of
each bank is available to investors
upon request pursuant to § 630.3(f).

(j) Related party transactions. (1)
Briefly describe how System institu-
tions, in the ordinary course of busi-
ness and subject to regulation by the
FCA, may enter into loan transactions
with related parties, including their di-
rectors, officers, and employees, the
immediate family members (as defined
in § 620.1(e) of this chapter) of such per-
sons, and any organizations with which
such persons and their immediate fam-
ily members are affiliated.

(2) On a comparative basis for each of
the fiscal years covered by the balance
sheet, state the aggregate amount of
the following:

(i) Loans made to related parties;
(ii) Loans outstanding at yearend to

related parties;
(iii) Loans outstanding at yearend to

related parties that are made on more
favorable terms than those prevailing
at the time for comparable trans-
actions with unrelated borrowers; and

(iv) Loans outstanding at yearend to
related parties that involve more than
a normal risk of collectibility (as de-
fined in § 620.1(i) of this chapter).

(k) Relationship with independent pub-
lic accountant. If a change in the ac-
countant who has previously examined
and expressed an opinion on the Sys-
temwide combined financial state-
ments has taken place since the last
annual report to investors or if a dis-
agreement with an accountant has oc-
curred that the Funding Corporation
would be required to report to the FCA
under part 621 of this chapter, disclose
the information required by § 621.4(c)
and (d) of this chapter.

(l) Financial statements. Furnish Sys-
temwide combined financial state-
ments and related footnotes prepared
in accordance with GAAP, and accom-
panied by supplemental information
prepared in accordance with the re-
quirements of § 630.20(m). The System-
wide combined financial statements
shall provide investors and potential
investors in FCS debt obligations with

the most meaningful presentation per-
taining to the financial condition and
results of operations of the System.
The Systemwide combined financial
statement and accompanying supple-
mental information shall be audited in
accordance with generally accepted au-
diting standards by a qualified public
accountant (as defined in § 621.2(i) of
this chapter). The Systemwide com-
bined financial statements shall in-
clude the following:

(1) A balance sheet as of the end of
each of the 2 most recent fiscal years;
and

(2) Statements of income, statements
of changes in capital stock and surplus
(or, if applicable, statements of
changes in protected borrower capital
and capital stock and surplus), and
statements of cash flows for each of the
3 most recent fiscal years.

(m) Supplemental information. Furnish
supplemental information regarding
the components of the Systemwide
combined financial statements that
has been prepared in accordance with
the requirements of this paragraph and
any additional guidance or instructions
provided by the FCA.

(1) At a minimum, the supplemental
information shall include the follow-
ing:

(i) Supplemental balance sheet infor-
mation as of the end of the most recent
fiscal year; and

(ii) Supplemental income statement
information for the most recently com-
pleted fiscal year.

(2) At a minimum, the report shall
present supplemental information
showing combined financial data for
the following components on a stand-
alone basis:

(i) Banks;
(ii) Associations;
(iii) Financial Assistance Corpora-

tion;
(iv) Combined financial data of the

System without the Insurance Fund;
(v) The Insurance Fund and related

combination entries; and
(vi) Combined financial data of the

System with the Insurance Fund.
(3) The supplemental information

shall be presented in a columnar for-
mat and include, at a minimum, the se-
lected financial data listed in the
schedules in appendix A of this part.
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The prescribed components shall be
designated as column headings and
they may be abbreviated in the sched-
ules. The financial data required by
§ 630.20(m)(2)(i) shall include the finan-
cial data required to be submitted by
each bank pursuant to the requirement
of § 630.4(c)(1)(i).

(4) The supplemental information
may be presented separately or in ac-
companying notes to the Systemwide
combined financial statements and
shall contain additional disclosures
sufficient to explain the basis of the
presentation of the supplemental infor-
mation, the components, and any ad-
justments contained therein to enable
readers to understand the effect of each
component on the Systemwide com-
bined financial statements.

(n) List the names of the System
Audit Committee members in the re-
port to investors.

(o) Include a detailed index setting
forth the major disclosure captions of
this subpart and the page or pages on
which the required information appears
in the report.

[59 FR 46742, Sept. 12, 1994, as amended at 63
FR 36549, July 7, 1998]

Subpart C—Quarterly Reports to
Investors

§ 630.40 Contents of the quarterly re-
port to investors.

(a) General. The quarterly report to
investors shall contain the information
specified in this section along with any
other material information necessary
to make the required disclosures, in
light of the circumstances under which
they are made, not misleading. The
quarterly report must be presented in a
format that is easily understandable
and not misleading.

(b) Rules for condensation. For pur-
poses of this subpart, major captions to
be provided in interim financial state-
ments are the same as those provided
in the financial statements contained
in the annual report to investors, ex-
cept that the financial statements in-
cluded in the quarterly report may be
condensed into major captions in ac-
cordance with the rules prescribed
under this paragraph.

(1) Interim balance sheets. When any
major balance sheet caption is less

than 10 percent of total assets and the
amount in the caption has not in-
creased or decreased by more than 25
percent since the end of the preceding
fiscal year, the caption may be com-
bined with others.

(2) Interim statements of income. When
any major income statement caption is
less than 15 percent of average net in-
come for the 3 most recent fiscal years
and the amount in the caption has not
increased or decreased by more than 20
percent since the corresponding in-
terim period of the preceding fiscal
year, the caption may be combined
with others. In calculating average net
income, loss years should be excluded.
If losses were incurred in each of the 3
most recent fiscal years, the average
loss shall be used for purposes of this
test.

(3) The interim financial information
shall include disclosure either on the
face of the financial statements or in
accompanying footnotes sufficient to
make the interim information pre-
sented not misleading. It may be pre-
sumed that users of the interim finan-
cial information have read or have ac-
cess to the audited financial state-
ments for the preceding fiscal year, and
the adequacy of additional disclosure
needed for a fair presentation may be
determined in that context. Accord-
ingly, footnote disclosure that would
substantially duplicate the disclosure
contained in the most recent audited
financial statements (such as a state-
ment of significant accounting policies
and practices) and details of accounts
that have not changed significantly in
amount or composition since the end of
the most recently completed fiscal
year may be omitted.

(4) Interim reports shall disclose
events that have occurred subsequent
to the end of the most recently com-
pleted fiscal year that have a material
impact on the System. Disclosures
should encompass, for example, signifi-
cant changes since the end of the most
recently completed fiscal year in such
items as accounting principles and
practices, estimates used in the prepa-
ration of financial statements, status
of long-term contracts, capitalization,
significant new indebtedness or modi-
fication of existing financing agree-
ments, financial assistance received,
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significant business combinations and
liquidations of System institutions,
and terminations of System institution
status. Notwithstanding the provisions
of this paragraph, where material con-
tingencies exist, disclosure of such
matters shall be provided even though
a significant change since yearend may
not have occurred.

(5) In addition to meeting the report-
ing requirements specified by existing
accounting pronouncements for ac-
counting changes, state the date of any
material accounting change and the
reasons for making it.

(6) Any material prior period adjust-
ment made during any period covered
by the interim financial statements
shall be disclosed, together with its ef-
fect upon net income and upon the bal-
ance of surplus for any prior period in-
cluded. If results of operations for any
period presented have been adjusted
retroactively by such an item subse-
quent to the initial reporting of such
period, similar disclosure of the effect
of the change shall be made.

(7) Interim financial statements fur-
nished shall reflect all adjustments
that are necessary to a fair statement
of the results for the interim periods
presented. A statement to that effect
shall be included. Furnish any material
information necessary to make the in-
formation called for not misleading,
such as a statement that the results for
interim periods are not necessarily in-
dicative of results to be expected for
the year.

(8) If any amount that would other-
wise be required to be shown by this
section with respect to any item is not
material, it need not be separately
shown. The combination of insignifi-
cant items is permitted.

(c) Discussion and analysis of interim
financial condition and results of oper-
ations. Discuss any material changes to
the information disclosed to investors
pursuant to § 630.20(g) that have oc-
curred during the periods specified in
paragraphs (d)(1) and (d)(2) of this sec-
tion. Provide any additional informa-
tion needed to enable the reader to as-
sess material changes in financial con-
dition and results of operations be-
tween the periods specified in para-
graphs (d)(1) and (d)(2) of this section.

(1) Material changes in financial condi-
tion. Discuss any material changes in
financial condition from the end of the
preceding fiscal year to the date of the
most recent interim balance sheet pro-
vided.

(2) Material changes in results of oper-
ations. Discuss any material changes in
the combined results of operations of
the System with respect to the most
recent fiscal year-to-date period for
which an income statement is provided
and the corresponding year-to-date pe-
riod of the preceding fiscal year. Such
discussion shall also cover material
changes with respect to the most re-
cent fiscal quarter and the correspond-
ing fiscal quarter in the preceding fis-
cal year.

(d) Financial statements. Interim com-
bined financial statements shall be
provided in the quarterly report to in-
vestors as set forth in paragraphs (d)(1)
through (4):

(1) An interim balance sheet as of the
end of the most recent fiscal quarter
and a balance sheet as of the end of the
preceding fiscal year.

(2) Interim statements of income for
the most recent fiscal quarter, for the
period between the end of the preceding
fiscal year and the end of the most re-
cent fiscal quarter, and for the com-
parable periods for the previous fiscal
year.

(3) Interim statements of changes in
capital stock and surplus (or, if appli-
cable, interim statements of changes in
protected borrower capital and capital
stock and surplus) for the period be-
tween the end of the preceding fiscal
year and the end of the most recent fis-
cal quarter, and for the comparable pe-
riod for the preceding fiscal year.

(4) Interim statements of cash flows
for the period between the end of the
preceding fiscal year and the end of the
most recent fiscal quarter, and for the
comparable period for the preceding
fiscal year.

(e) Supplemental information. The in-
terim report shall present supple-
mental information in accordance with
the requirements of § 630.20 (m)(2),
(m)(3), and (m)(4), as well as other re-
quirements and instructions of the
FCA, and shall include, at a minimum,
the following:
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(1) Supplemental balance sheet infor-
mation as of the end of the most recent
quarter; and

(2) Supplemental income statement
information for the period between the
end of the preceding fiscal year and the
end of the most recent fiscal quarter.

(f) Review by independent public ac-
countant. Unless otherwise ordered by
the FCA as a result of a supervisory ac-
tion, the interim financial statements
and supplemental information need not
be audited or reviewed by an independ-
ent public accountant prior to filing.
If, however, a review of the report is
made in accordance with the estab-
lished professional standards and pro-

cedures for such a review, a statement
that the independent accountant has
performed such a review may be in-
cluded. If such a statement is made,
the report of the independent account-
ant on such review shall accompany
the interim financial information.

APPENDIX A TO PART 630—SUPPLE-
MENTAL INFORMATION DISCLOSURE
GUIDELINES

Supplemental information required by
§§ 630.20(m) and 630.40(e) shall contain, at a
minimum, the current year financial data
for the components listed in the following
tables and be presented in the columnar for-
mat illustrated in the following tables:
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PART 650—FEDERAL AGRICULTURAL
MORTGAGE CORPORATION

Subpart A—Conflicts of Interest

Sec.
650.1 Definitions.
650.2 Conflict-of-interest policy.
650.3 Implementation of policy.
650.4 Director, officer, employee, and agent

responsibilities.

Subpart B [Reserved]

Subpart C—Receiver and Conservator

650.50 Grounds for appointment of a re-
ceiver or conservator.

650.51 Action for removal of receiver or con-
servator.

650.52 Voluntary liquidation.
650.55 Appointment of a receiver.
650.56 Powers and duties of the receiver.
650.57 Report to Congress.
650.58 Preservation of equity.
650.59 Notice to stockholders.
650.60 Creditor claims.
650.61 Priority of claims.
650.62 Payment of claims.
650.63 Inventory, audit, and reports.
650.64 Final discharge and release of the re-

ceiver.
650.65 Appointment of a conservator.
650.66 Powers and duties of the conservator.
650.67 Inventory, examination, and reports

to stockholders.
650.68 Final discharge and release of the

conservator.

AUTHORITY: Secs. 4.12, 5.9, 5.17, 8.11, 8.37,
8.41 of the Farm Credit Act (12 U.S.C. 2183,
2243, 2252, 2279aa–11, 2279bb–6,2279cc); sec. 514
of Pub. L. 102–552, 106 Stat. 4102; sec. 118 of
Pub. L. 104–105, 110 Stat. 168.

SOURCE: 59 FR 9626, Mar. 1, 1994, unless oth-
erwise noted.

Subpart A—Conflicts of Interest

§ 650.1 Definitions.

(a) Agent means any person (other
than a director, officer, or employee of
the Corporation) who represents the
Corporation in contacts with third par-
ties or who provides professional serv-
ices such as legal, accounting, or ap-
praisal services to the Corporation.

(b) Affiliate means any entity estab-
lished under authority granted to the
Corporation under section 8.3(b)(13) of
the Farm Credit Act of 1971, as amend-
ed.

(c) Corporation means the Federal Ag-
ricultural Mortgage Corporation and
its affiliates.

(d) Employee means any salaried indi-
vidual working part-time, full-time, or
temporarily for the Corporation.

(e) Entity means a corporation, com-
pany, association, firm, joint venture,
partnership (general or limited), soci-
ety, joint stock company, trust (busi-
ness or otherwise), fund, or other orga-
nization or institution.

(f) Material, when applied to a poten-
tial conflict of interest, means the con-
flicting interest is of sufficient mag-
nitude or significance that a reason-
able observer with knowledge of the
relevant facts would question the abil-
ity of the person having such interest
to discharge official duties in an objec-
tive and impartial manner in further-
ance of the interests and statutory pur-
poses of the Corporation.

(g) Officer means the salaried presi-
dent, vice presidents, secretary, treas-
urer, and general counsel, or other per-
son, however designated, who holds a
position of similar authority in the
Corporation.

(h) Person means individual or entity.
(i) Potential conflict of interest means a

director, officer, or employee of the
Corporation has an interest in a trans-
action, relationship, or activity that
might adversely affect, or appear to ad-
versely affect, the ability of the direc-
tor, officer, or employee to perform his
official duties on behalf of the Corpora-
tion in an objective and impartial man-
ner in furtherance of the interest of the
Corporation and its statutory purposes.
For the purpose of determining wheth-
er a potential conflict of interest ex-
ists, the following interests shall be
imputed to a person subject to this reg-
ulation as if they were that person’s
own interests:

(1) Interests of that person’s spouse;
(2) Interests of that person’s minor

child;
(3) Interests of that person’s general

partner;
(4) Interests of an organization or en-

tity that the person serves as officer,
director, trustee, general partner or
employee; and

(5) Interests of a person, organiza-
tion, or entity with which that person
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is negotiating for or has an arrange-
ment concerning prospective employ-
ment.

(j) Resolved, when applied to a poten-
tial conflict of interest that the Cor-
poration has determined is material,
means that circumstances have been
altered so that a reasonable observer
with knowledge of the relevant facts
would conclude that the conflicting in-
terest would not adversely affect the
person’s performance of official duties
in an objective and impartial manner
in furtherance of the interests and
statutory purposes of the Corporation.

§ 650.2 Conflict-of-interest policy.

The Corporation shall establish and
administer a conflict-of-interest policy
that will provide reasonable assurance
that the directors, officers, employees,
and agents of the Corporation dis-
charge their official responsibilities in
an objective and impartial manner in
furtherance of the interests and statu-
tory purposes of the Corporation. The
policy shall, at a minimum:

(a) Define the types of transactions,
relationships, or activities that could
reasonably be expected to give rise to
potential conflicts of interest.

(b) Require each director, officer, and
employee to report in writing, annu-
ally, and at such other times as con-
flicts may arise, sufficient information
about financial interests, transactions,
relationships, and activities to inform
the Corporation of potential conflicts
of interest;

(c) Require each director, officer, and
employee who had no transaction, rela-
tionship, or activity required to be re-
ported under paragraph (b) of this sec-
tion at any time during the year to file
a signed statement to that effect;

(d) Establish guidelines for determin-
ing when a potential conflict is mate-
rial in accordance with this subpart;

(e) Establish procedures for resolving
or disclosing material conflicts of in-
terest.

(f) Provide internal controls to en-
sure that reports are filed as required
and that conflicts are resolved or dis-
closed in accordance with this subpart.

(g) Notify directors, officers, and em-
ployees of the conflict-of-interest pol-
icy and any subsequent changes there-
to and allow them a reasonable period
of time to conform to the policy.

§ 650.3 Implementation of policy.

(a) The Corporation shall disclose
any unresolved material conflicts of in-
terest involving its directors, officers,
and employees to:

(1) Shareholders through annual re-
ports and proxy statements; and

(2) Investors and potential investors
through disclosure documents supplied
to them.

(b) The Corporation shall make avail-
able to any shareholder, investor, or
potential investor, upon request, a
copy of its policy on conflicts of inter-
est. The Corporation may charge a
nominal fee to cover the costs of repro-
duction and handling.

(c) The Corporation shall maintain
all reports of all potential conflicts of
interest and documentation of mate-
riality determinations and resolutions
of conflicts of interest for a period of 6
years.

§ 650.4 Director, officer, employee, and
agent responsibilities.

(a) Each director, officer, employee,
and agent of the Corporation shall:

(1) Conduct the business of the Cor-
poration following high standards of
honesty, integrity, impartiality, loy-
alty, and care, consistent with applica-
ble law and regulation in furtherance
of the Corporation’s public purpose;

(2) Adhere to the requirements of the
conflict-of-interest policy established
by the Corporation and provide any in-
formation the Corporation deems nec-
essary to discharge its responsibilities
under this subpart.

(b) Directors, officers, employees,
and agents of the Corporation shall be
subject to the penalties of part C of
title V of the Farm Credit Act of 1971,
as amended, for violations of this regu-
lation, including failure to adhere to
the conflict-of-interest policy estab-
lished by the Corporation.
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Subpart B [Reserved]

Subpart C—Receiver and
Conservator

SOURCE: 62 FR 43636, Aug. 15, 1997, unless
otherwise noted.

§ 650.50 Grounds for appointment of a
receiver or conservator.

(a) The grounds for the appointment
of a receiver or conservator for the
Corporation are:

(1) The Corporation is insolvent. For
purposes of this paragraph, insolvent
means:

(i) The assets of the Corporation are
less than its obligations to its creditors
and others; or

(ii) The Corporation is unable to pay
its debts as they fall due in the ordi-
nary course of business;

(2) There has been a substantial dis-
sipation of the assets or earnings of the
Corporation due to the violation of any
law, rule, or regulation, or the conduct
of an unsafe or unsound practice;

(3) The Corporation is in an unsafe or
unsound condition to transact busi-
ness;

(4) The Corporation has committed a
willful violation of a final cease-and-
desist order issued by the Farm Credit
Administration Board;

(5) The Corporation is concealing its
books, papers, records, or assets, or is
refusing to submit its books, papers,
records, assets, or other material relat-
ing to the affairs of the Corporation for
inspection to any examiner or any law-
ful agent of the Farm Credit Adminis-
tration Board.

(b) In addition to the grounds set
forth in paragraph (a) of this section, a
receiver can be appointed for the Cor-
poration if the Farm Credit Adminis-
tration Board determines that the ap-
pointment of a conservator would not
be appropriate when one of the follow-
ing conditions exists:

(1) The authority of the Corporation
to purchase qualified loans or issue or
guarantee loan-backed securities is
suspended; or

(2) The Corporation is classified
under section 8.35 of the Act as within
enforcement level III or IV and the al-
ternative actions available under sub-

title B of title VIII of the Act are not
satisfactory.

(c) In addition to the grounds set
forth in paragraph (a) of this section, a
conservator can be appointed for the
Corporation if:

(1) The Corporation is classified
under section 8.35 of the Act as within
enforcement level III or IV; or

(2) The authority of the Corporation
to purchase qualified loans or issue or
guarantee loan-backed securities is
suspended.

§ 650.51 Action for removal of receiver
or conservator.

Upon the appointment of a receiver
or conservator for the Corporation by
the Farm Credit Administration Board
pursuant to § 650.50 of this subpart, the
Corporation may, within 30 days of
such appointment, bring an action in
the United States District Court for
the District of Columbia, for an order
requiring the Farm Credit Administra-
tion Board to remove the receiver or
conservator and, if the charter has
been canceled, to rescind the cancella-
tion of the charter. Notwithstanding
any other provision of this part, the
Corporation’s board of directors is em-
powered to meet subsequent to such
appointment and authorize the filing of
an action for removal. An action for re-
moval may be authorized only by the
Corporation’s board of directors.

§ 650.52 Voluntary liquidation.

(a) The Corporation may voluntarily
liquidate by a resolution of its board of
directors, but only with the consent of,
and in accordance with a plan of liq-
uidation approved by, the Farm Credit
Administration Board. Upon adoption
of such resolution, the Corporation
shall submit the resolution and pro-
posed voluntary liquidation plan to the
Farm Credit Administration Board for
preliminary approval. The Farm Credit
Administration Board, in its discre-
tion, may appoint a receiver as part of
an approved liquidation plan. If a re-
ceiver is appointed for the Corporation
as part of a voluntary liquidation, the
receivership shall be conducted pursu-
ant to the regulations of this part, ex-
cept to the extent that an approved
plan of liquidation provides otherwise.
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(b) If the Farm Credit Administra-
tion Board gives preliminary approval
to the liquidation plan, the board of di-
rectors of the Corporation shall submit
the resolution to liquidate to the
stockholders for a vote in accordance
with the bylaws of the Corporation.

(c) The Farm Credit Administration
Board will consider final approval of
the resolution to voluntarily liquidate
and the liquidation plan after an af-
firmative stockholder vote on the reso-
lution.

§ 650.55 Appointment of a receiver.

(a) The Farm Credit Administration
Board may in its discretion appoint, ex
parte and without prior notice, a re-
ceiver for the Corporation provided
that one or more of the grounds for ap-
pointment as set forth in § 650.50 of this
subpart exist.

(b) Upon the appointment of the re-
ceiver, the Chairman of the Farm Cred-
it Administration Board shall imme-
diately notify the Corporation and
shall publish a notice of the appoint-
ment in the FEDERAL REGISTER.

(c) Upon the issuance of the order
placing the Corporation into liquida-
tion and appointing the receiver, all
rights, privileges, and powers of the
board of directors, officers, and em-
ployees of the Corporation shall be
vested exclusively in the receiver. The
Farm Credit Administration Board
may cancel the charter of the Corpora-
tion on such date as the Farm Credit
Administration Board determines is
appropriate, but not later than the
conclusion of the receivership and dis-
charge of the receiver.

§ 650.56 Powers and duties of the re-
ceiver.

(a) General. (1) Upon appointment as
receiver, the receiver shall take posses-
sion of the Corporation in order to
wind up the business operations of the
Corporation, collect the debts owed to
the Corporation, liquidate its property
and assets, pay its creditors, and dis-
tribute the remaining proceeds to
stockholders. The receiver is author-
ized to exercise all powers necessary to
the efficient termination of the Cor-
poration’s operation as provided for in
this part.

(2) Upon its appointment as receiver,
the receiver automatically succeeds to:

(i) All rights, titles, powers, and
privileges of the Corporation and of
any stockholder, officer, or director of
the Corporation with respect to the
Corporation and the assets of the Cor-
poration; and

(ii) Title to the books, records, and
assets of the Corporation in the posses-
sion of any other legal custodian of the
Corporation.

(3) The receiver of the Corporation
serves as the trustee of the receiver-
ship estate and conducts its operations
for the benefit of the creditors and
stockholders of the Corporation.

(b) Specific powers. The receiver may:
(1) Exercise all powers as are con-

ferred upon the officers and directors of
the Corporation under law and the
charter, articles, and bylaws of the
Corporation.

(2) Take any action the receiver con-
siders appropriate or expedient to
carry on the business of the Corpora-
tion during the process of liquidating
its assets and winding up its affairs.

(3) Borrow funds in accordance with
section 8.41(f) of the Act to meet the
ongoing administrative expenses or
other liquidity needs of the receiver-
ship.

(4) Pay any sum the receiver deems
necessary or advisable to preserve, con-
serve, or protect the Corporation’s as-
sets or property or rehabilitate or im-
prove such property and assets.

(5) Pay any sum the receiver deems
necessary or advisable to preserve, con-
serve, or protect any asset or property
on which the Corporation has a lien or
in which the Corporation has a finan-
cial or property interest, and pay off
and discharge any liens, claims, or
charges of any nature against such
property.

(6) Investigate any matter related to
the conduct of the business of the Cor-
poration, including, but not limited to,
any claim of the Corporation against
any individual or entity, and institute
appropriate legal or other proceedings
to prosecute such claims.

(7) Institute, prosecute, maintain, de-
fend, intervene, and otherwise partici-
pate in any legal proceeding by or
against the Corporation or in which
the Corporation or its creditors or
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stockholders have any interest, and
represent in every way the Corpora-
tion, its stockholders and creditors.

(8) Employ attorneys, accountants,
appraisers, and other professionals to
give advice and assistance to the re-
ceivership generally or on particular
matters, and pay their retainers, com-
pensation, and expenses, including liti-
gation costs.

(9) Hire any agents or employees nec-
essary for proper administration of the
receivership.

(10) Execute, acknowledge, and de-
liver, in person or through a general or
specific delegation, any instrument
necessary for any authorized purpose,
and any instrument executed under
this paragraph shall be valid and effec-
tive as if it had been executed by the
Corporation’s officers by authority of
its board of directors.

(11) Sell for cash or otherwise any
mortgage, deed of trust, chose in ac-
tion, note, contract, judgment or de-
cree, stock, or debt owed to the Cor-
poration, or any property (real or per-
sonal, tangible or intangible).

(12) Purchase or lease office space,
automobiles, furniture, equipment, and
supplies, and purchase insurance, pro-
fessional, and technical services nec-
essary for the conduct of the receiver-
ship.

(13) Release any assets or property of
any nature, regardless of whether the
subject of pending litigation, and repu-
diate, with cause, any lease or execu-
tory contract the receiver considers
burdensome.

(14) Settle, release, or obtain release
of, for cash or other consideration,
claims and demands against or in favor
of the Corporation or receiver.

(15) Pay, out of the assets of the Cor-
poration, all expenses of the receiver-
ship (including compensation to per-
sonnel employed to represent or assist
the receiver) and all costs of carrying
out or exercising the rights, powers,
privileges, and duties as receiver.

(16) Pay, out of the assets of the Cor-
poration, all approved claims of indebt-
edness in accordance with the prior-
ities established in this part.

(17) Take all actions and have such
rights, powers, and privileges as are
necessary and incident to the exercise
of any specific power.

(18) Take such actions, and have such
additional rights, powers, privileges,
immunities, and duties as the Farm
Credit Administration Board author-
izes by order or by amendment of any
order or by regulation.

§ 650.57 Report to Congress.

On a determination by the receiver
that there are insufficient assets of the
receivership to pay all valid claims
against the receivership, the receiver
shall submit to the Secretary of the
Treasury and Congress a report on the
financial condition of the receivership.

§ 650.58 Preservation of equity.

(a) Except as provided for upon final
distribution of the assets of the Cor-
poration pursuant to § 650.62 of this
subpart, no capital stock, equity re-
serves, or other allocated equities of
the Corporation in receivership shall be
issued, allocated, retired, sold, distrib-
uted, transferred, or assigned.

(b) Immediately upon the adoption of
a resolution by its board of directors to
voluntarily liquidate the Corporation,
the capital stock, equity reserves, and
allocated equities of the Corporation
shall not be issued, allocated, retired,
sold, distributed, transferred, or as-
signed. Such activities could resume if
the stockholders of the Corporation or
the Farm Credit Administration Board
disapprove the resolution. In the event
the resolution is approved by the
stockholders of the Corporation and
the Farm Credit Administration Board,
the liquidation plan shall govern dis-
position of the equities of the Corpora-
tion as provided in § 650.52 of this sub-
part.

§ 650.59 Notice to stockholders.

As soon as practicable after a re-
ceiver takes possession of the Corpora-
tion, the receiver shall notify, by first
class mail, each holder of stock of the
following matters:

(a) The number of shares such holder
owns;

(b) That the stock and other equities
of the Corporation may not be retired
or transferred until the liquidation is
completed, whereupon the receiver will
distribute a liquidating dividend, if
any, to the stockholders; and
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(c) Such other matters as the re-
ceiver or the Farm Credit Administra-
tion Board deems necessary.

§ 650.60 Creditor claims.
(a) Upon appointment, the receiver

shall promptly publish a notice to
creditors to present their claims
against the Corporation, with proof
thereof, to the receiver by a date speci-
fied in the notice, which shall be not
less than 90 calendar days after the
first publication. The notice shall be
republished approximately 30 days and
60 days after the first publication. The
receiver shall promptly send, by first
class mail, a similar notice to any
creditor shown on the Corporation’s
books at the creditor’s last address ap-
pearing thereon. Claims filed after the
specified date shall be disallowed ex-
cept as the receiver may approve them
for full or partial payment from the
Corporation’s assets remaining undis-
tributed at the time of approval.

(b) The receiver shall allow any
claim that is timely received and
proved to the receiver’s satisfaction.
The receiver may disallow in whole or
in part any creditor’s claim or claim of
security, preference, or priority that is
not proved to the receiver’s satisfac-
tion or is not timely received and shall
notify the claimant of the disallowance
and reason therefor. Sending the notice
of disallowance by first class mail to
the claimant’s address appearing on
the proof of claim shall be sufficient
notice. The disallowance shall be final
unless, within 30 days after the notice
of disallowance is mailed, the claimant
files a written request for payment re-
gardless of the disallowance. The re-
ceiver shall reconsider any claim upon
the timely request of the claimant and
may approve or disapprove such claim
in whole or in part.

(c) Creditors’ claims that are allowed
shall be paid by the receiver from time
to time, to the extent funds are avail-
able therefor and in accordance with
the priorities established in this part
and in such manner and amounts as the
receiver deems appropriate. In the
event the Corporation has a claim
against a creditor of the Corporation,
the receiver shall offset the amount of
such claim against the claim asserted
by such creditor.

§ 650.61 Priority of claims.

The following priority of claims shall
apply to the distribution of the assets
of the Corporation in liquidation:

(a) All costs, expenses, and debts in-
curred by the receiver in connection
with the administration of the receiv-
ership, all Farm Credit Administration
assessments for the costs of super-
vising and examining the Corporation,
and any amounts borrowed pursuant to
§ 650.56(b)(3).

(b) Administrative expenses of the
Corporation, provided that such ex-
penses were incurred within 60 days
prior to the receiver’s taking posses-
sion, and that such expenses shall be
limited to reasonable expenses in-
curred for services actually provided by
accountants, attorneys, appraisers, ex-
aminers, or management companies, or
reasonable expenses incurred by em-
ployees that were authorized and reim-
bursable under a preexisting expense
reimbursement policy and that, in the
opinion of the receiver, are of benefit
to the receivership, and shall not in-
clude wages or salaries of employees of
the Corporation.

(c) If authorized by the receiver,
claims for wages and salaries, includ-
ing vacation pay, earned prior to the
appointment of the receiver by an em-
ployee of the Corporation whom the re-
ceiver determines it is in the best in-
terest of the receivership to engage or
retain for a reasonable period of time.

(d) If authorized by the receiver,
claims for wages and salaries, includ-
ing vacation pay, earned prior to the
appointment of the receiver, up to a
maximum of three thousand dollars
($3,000) per person as adjusted for infla-
tion, by an employee of the Corpora-
tion not engaged or retained by the re-
ceiver. The adjustment for inflation
shall be the percentage by which the
Consumer Price Index (as prepared by
the Department of Labor) for the cal-
endar year preceding the appointment
of the receiver exceeds the Consumer
Price Index for the calendar year 1992.

(e) All claims for taxes.
(f) All claims of creditors which are

secured by specific assets of the Cor-
poration, with priority of conflicting
claims of creditors within this same
class to be determined in accordance
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with priorities of applicable Federal or
State law.

(g) All claims of general creditors.

§ 650.62 Payment of claims.
(a) All claims of each class described

in § 650.61 of this subpart shall be paid
in full or provisions shall be made for
such payment prior to the payment of
any claim of a lesser priority. If there
are insufficient funds to pay all claims
in a class in full, distribution to that
class will be on a pro rata basis.

(b) Following the payment of all
claims, the receiver shall distribute
the remainder of the assets of the Cor-
poration, if any, to the owners of stock
and other equities in accordance with
the priorities for impairment set forth
in section 8.4(e)(3) of the Act and the
bylaws of the Corporation.

§ 650.63 Inventory, audit, and reports.
(a) As soon as practicable after tak-

ing possession of the Corporation, the
receiver shall take an inventory of the
assets and liabilities as of the date pos-
session was taken.

(b) The receivership shall be audited
on an annual basis by a certified public
accountant selected by the receiver.

(c) The receiver shall make an annual
accounting or report, as appropriate,
available for review upon request to
any stockholder of the Corporation or
any member of the public, with a copy
provided to the Farm Credit Adminis-
tration.

(d) As soon as practicable after final
distribution, the receiver shall send to
each stockholder of record a report
summarizing the disposition of the as-
sets of the receivership and claims
against the receivership.

§ 650.64 Final discharge and release of
the receiver.

After the receiver has made a final
distribution of the assets of the receiv-
ership, the receivership shall be termi-
nated, the charter shall be canceled by
the Farm Credit Administration Board
if such cancellation has not previously
occurred, and the receiver shall be fi-
nally discharged and released.

§ 650.65 Appointment of a conservator.
(a) The Farm Credit Administration

Board may in its discretion appoint, ex

parte and without prior notice, a con-
servator for the Corporation provided
that one or more of the grounds for ap-
pointment as set forth in § 650.50 of this
subpart exist;

(b) Upon the appointment of a con-
servator, the Chairman of the Farm
Credit Administration shall imme-
diately notify the Corporation and
shall publish a notice of the appoint-
ment in the FEDERAL REGISTER.

(c) As soon as practicable after the
conservator takes possession of the
Corporation, the conservator shall no-
tify, by first class mail, each holder of
stock in the Corporation of the estab-
lishment of the conservatorship and
shall describe the effect of the con-
servatorship on the Corporation’s oper-
ations and equity holdings.

(d) Upon the issuance of the order
placing the Corporation in conservator-
ship, all rights, privileges, and powers
of the board of directors, officers, and
employees of the Corporation are vest-
ed exclusively in the conservator.

(e) The Farm Credit Administration
Board may, at any time, terminate the
conservatorship and direct the con-
servator to turn over the Corporation’s
operations to such management as the
Farm Credit Administration Board
may designate, in which event the pro-
visions of this subpart shall no longer
apply.

§ 650.66 Powers and duties of the con-
servator.

(a) The conservator shall direct the
Corporation’s further operation until
the Farm Credit Administration Board
decides that the Corporation can oper-
ate without the conservatorship or
places the Corporation into receiver-
ship. Upon correction or resolution of
the problem or condition that provided
the basis for the appointment, the
Farm Credit Administration Board
may turn the Corporation over to such
management as the Farm Credit Ad-
ministration Board may direct.

(b) The conservator shall exercise all
powers necessary to continue the ongo-
ing operations of the Corporation, to
conserve and preserve the Corpora-
tion’s assets and property, and other-
wise protect the interests of the Cor-
poration, its stockholders, and credi-
tors as provided in this subpart.
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(c) The conservator serves as the
trustee of the Corporation and con-
ducts its operations for the benefit of
the creditors and stockholders of the
Corporation.

(d) The conservator may exercise the
powers that a receiver of the Corpora-
tion may exercise under any of the pro-
visions of § 650.56(b) of this subpart, ex-
cept paragraphs (b)(2) and (b)(16). In in-
terpreting the applicable paragraphs
for purposes of this section, the terms
‘‘conservator’’ and ‘‘conservatorship’’
shall be read for ‘‘receiver’’ and ‘‘re-
ceivership’’.

(e) The conservator may also take
any other action the conservator con-
siders appropriate or expedient to the
continuing operation of the Corpora-
tion.

§ 650.67 Inventory, examination, and
reports to stockholders.

(a) As soon as practicable after tak-
ing possession of the Corporation, the
conservator shall take an inventory of
the assets and liabilities of the Cor-

poration as of the date possession was
taken. One copy of the inventory shall
be filed with the Farm Credit Adminis-
tration.

(b) The conservatorship shall be ex-
amined by the Farm Credit Adminis-
tration in accordance with section 8.11
of the Act.

(c) The conservatorship shall prepare
and file financial reports and other
documents in accordance with the re-
quirements of § 620.40 and part 621 of
this chapter. The conservator of the
Corporation shall provide the certifi-
cation required in § 621.14 of this chap-
ter.

§ 650.68 Final discharge and release of
the conservator.

At such time as the conservator shall
be relieved of its conservatorship du-
ties, the conservator shall file a report
on the conservator’s activities with the
Farm Credit Administration. The con-
servator shall thereupon be completely
and finally released.
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