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§ 101.405 How does the Administrator
respond to comments?

(a) If a state process provides a rec-
ommendation to SBA through its sin-
gle point of contact, the Adminis-
trator:

(1) Accepts the recommendation; or
(2) Reaches a mutually agreeable so-

lution with the state process; or
(3) Provides the single point of con-

tact with a written explanation of the
decision in a form the Administrator
deems appropriate. The Administrator
may also supplement the written ex-
planation by telephone or other means.

(b) In any explanation under para-
graph (a)(3) of this section, the Admin-
istrator informs the single point of
contact that—

(1) SBA will not implement its deci-
sion for at least 10 days after the single
point of contact receives the expla-
nation; or

(2) Because of unusual circumstances
the waiting period of at least 10 days is
not feasible.

(c) For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of
mailing.

§ 101.406 What are the Administrator’s
responsibilities in interstate situa-
tions?

The Administrator is responsible
for—

(a) Identifying proposed SBA finan-
cial assistance and direct SBA develop-
ment that have an impact on inter-
state areas;

(b) Notifying appropriate officials
and entities in states which have
adopted a process and selected an SBA
program or activity;

(c) Making efforts to identify and no-
tify the affected state, area-wide, re-
gional, and local officials and entities
in states that have not adopted a proc-
ess or selected an SBA program or ac-
tivity;

(d) Using the procedures of § 101.405 if
a recommendation of a designated
area-wide agency is transmitted by a
single point of contact in cases in
which the review, coordination, and
communication with SBA has been del-
egated; and

(e) Using the procedures of § 101.405 if
a state process provides a state rec-
ommendation to SBA through a single
point of contact.

§ 101.407 May the Administrator waive
these regulations?

The Administrator may waive any
provision of §§ 101.400 through and in-
cluding 101.406 in an emergency.

PART 102—RECORD DISCLOSURE
AND PRIVACY

Subpart A—Disclosure of Information

Sec.
102.1 What does this subpart do?
102.2 How can I get records from SBA?
102.3 How long will it take for SBA to re-

spond to my request for records?
102.4 How will SBA respond to my request?
102.5 If SBA grants my request, which

records will be supplied?
102.6 How will SBA respond to requests for

business information?
102.7 What are the procedures for submit-

ters of business information to SBA after
March 1, 1996?

102.8 What fees will SBA charge?
102.9 How may I appeal a denial of my re-

quest for information or a fee determina-
tion?

102.10 How can I get the Public Index of
SBA materials?

102.11 What happens if I ask SBA for a
record that another Federal agency gen-
erated?

102.12 What happens if I subpoena records or
testimony of employees in connection
with a civil lawsuit, criminal proceeding
or administrative proceeding to which
SBA is not a party?

Subpart B—The Privacy Act

102.20 What privacy rights does this subpart
regulate?

102.21 How will SBA maintain records?
102.22 When will SBA disclose records?
102.23 Are there special rules about person-

nel and equal employment opportunity
files?

102.24 What is a record?
102.25 What is a system of records?
102.26 What does this subpart mean by ‘‘per-

son to whom a record pertains’’ or
‘‘you’’?

102.27 What records are partially exempt
from the provisions of the Privacy Act?

102.28 What about information compiled for
a civil action?

102.29 Who administers SBA’s responsibil-
ities under the Privacy Act?
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102.30 How can I write to the Privacy Act
Officer?

102.31 Who appoints Systems Managers?
102.32 What do Systems Managers do?
102.33 How can I write to a Systems Man-

ager?
102.34 How can I see records kept on me?
102.35 How long will it take SBA to respond

to my request?
102.36 How will SBA respond to my request?
102.37 How may I appeal a decision to deny

me access to my records?
102.38 To whom should my appeal be ad-

dressed?
102.39 By when must I appeal to the Privacy

Act Officer?
102.40 When will SBA respond to my appeal?
102.41 How will SBA respond to my appeal?
102.42 How can I get SBA to amend a record

kept on me?
102.43 What should my petition say?
102.44 For what reasons will SBA amend my

record?
102.45 Will SBA ask me for more informa-

tion after I make my request?
102.46 When will SBA respond to my re-

quest?
102.47 How will SBA respond to my request?
102.48 How do I appeal a refusal to amend a

record kept on me?
102.49 To whom should I address my appeal?
102.50 By when must I submit my appeal?
102.51 By what standards will the Privacy

Act Officer review my appeal?
102.52 When will SBA respond to my appeal?
102.53 How will SBA respond to my appeal?
102.54 How can I obtain judicial review of an

SBA Privacy Act decision?
102.55 What must SBA tell the individuals

from whom it collects information?
102.56 Will SBA release my name or ad-

dress?
102.57 Do I have to give SBA my SSN?
102.58 When will SBA show personnel

records to a representative?
102.59 What fees will SBA charge me for my

records?
102.60 May I be informed of disclosures

made of my record?
102.61 Are there Matching Program proce-

dures?

AUTHORITY: 5 U.S.C. 552 and 552a; 31 U.S.C.
1 et seq. and 67 et seq.; 44 U.S.C. 3501 et seq.;
E.O. 12600, 3 CFR, 1987 Comp., p. 235.

SOURCE: 61 FR 2673, Jan. 29, 1996, unless
otherwise noted.

Subpart A—Disclosure of
Information

§ 102.1 What does this subpart do?
This subpart describes the procedures

by which the SBA makes documents

available under the Freedom of Infor-
mation Act (‘‘FOIA’’) (5 U.S.C. 552).

§ 102.2 How can I get records from
SBA?

(a) You can go to the SBA office at
which the records are kept, and photo-
copy any final SBA decision, policy
statement, or standard operating pro-
cedure.

(b) For copies of all other records,
you must send a letter request to the
SBA office at which the records are
kept. The letter must describe specific
records you want. If you don’t know
which SBA office keeps the records,
you may send your letter to the near-
est SBA District Office. You may also
send your letter to the Chief, FOIA &
PA Office, 409 Third Street SW., Suite
5900, Washington DC 20416. The office
receiving your letter will forward it to
the correct office.

§ 102.3 How long will it take for SBA to
respond to my request for records?

(a) If you have met the fee require-
ments of § 102.8, SBA will respond with-
in 10 working days after the correct of-
fice receives your request, unless you
have requested an especially large
number of records, the records are not
located in the office handling the re-
quest, or SBA needs to consult with an-
other government office.

(b) If you make your request on be-
half of another person, SBA will re-
spond within 10 working days after you
present a document signed by that per-
son authorizing you to request infor-
mation on his or her behalf. If you
make your request on behalf of another
person without including such signed
authorization, SBA will inform you of
the authorization needed.

(c) If you send your request to the
wrong office, that office will send it to
the correct office within 10 working
days and will send you an acknowledg-
ment letter.

(d) If SBA determines that one of the
circumstances described in paragraph
(a) of this section apply, it will respond
within 20 working days of the date
upon which the correct office receives
your request, and will notify you that
the extra time is required.
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§ 102.4 How will SBA respond to my
request?

Within the time limit described in
§ 102.3, SBA will either:

(a) Give you all the records you re-
quested;

(b) Give you some or none of the
records you requested, explain why
SBA has decided not to comply fully
with your request, citing specific ex-
emptions where applicable, and explain
how to appeal that decision; or

(c) Tell you that you will not receive
a response until you have either paid
your fee or committed to the amount
of fee you will pay, as applicable.

§ 102.5 If SBA grants my request,
which records will be supplied?

SBA will give you copies of all
records or portions of records requested
which are in the processing office as of
the close of the day upon which that
office received your request.

§ 102.6 How will SBA respond to re-
quests for business information?

(a) Business information is a trade
secret, or commercial or financial in-
formation, contained in records pro-
vided to SBA by any person and which
may be protected from disclosure under
Exemption Four of FOIA (5 U.S.C.
552(b)(4)).

(b) The submitter is the business en-
tity to which the business information
pertains and which submitted the in-
formation to SBA, either directly or
through an intermediary, such as a
bank.

(c) SBA will disclose upon request
business information that has pre-
viously been released to the general
public.

(d) If you request business informa-
tion submitted to SBA prior to March
1, 1996 which has not previously been
released to the general public, SBA
will notify the submitter of your re-
quest upon SBA’s receipt of it if SBA
intends to release that information.
SBA will give the submitter 5 working
days to identify information the disclo-
sure of which would likely cause sub-
stantial competitive harm and why
that harm would occur unless SBA in-
tends to deny your request in full.

(e) If you request business informa-
tion submitted to SBA after March 1,

1996 which has not previously been re-
leased to the general public, SBA will
notify the submitter if it intends to re-
lease business information which ei-
ther the submitter has previously
claimed or which SBA believes to be
confidential and the disclosure of
which would cause substantial com-
petitive harm. The submitter will have
5 working days to object to the disclo-
sure, explaining why the harm would
occur.

(f) Whenever a submitter objects to
disclosure, SBA will consider the sub-
mitter’s objections, but will not be
bound by it. If SBA discloses informa-
tion despite a submitter’s objection,
SBA will give the submitter the maxi-
mum notice possible before disclosure
without violating the time constraints
imposed by FOIA. In this notice, SBA
will tell the submitter when and what
it intends to disclose.

(g) SBA will promptly notify the sub-
mitter of any suit filed against SBA to
compel disclosure.

§ 102.7 What are the procedures for
submitters of business information
to SBA after March 1, 1996?

Submitters may identify business in-
formation at the time of submission
which would likely cause them sub-
stantial competitive harm if disclosed.
The identification shall lapse after 10
years, unless renewed in writing.

§ 102.8 What fees will SBA charge?
(a) Basic fees. (1) For manual record

search. SBA will charge $18 per hour.
(2) For computer record searches. SBA

will charge the actual costs.
(3) For review and disclosure determina-

tions. SBA will charge $18 per hour.
(4) Duplication. SBA will charge 10

cents per page for photocopy duplica-
tion, and the actual cost of reproduc-
tion for other methods.

(5) Certifying records. SBA will charge
actual costs.

(6) For requested special types of deliv-
ery other than first-class mail. SBA may
charge the actual cost.

(b) If you are a representative of an
educational institution, a non-commercial
scientific institution, or a member of the
news media. SBA will charge you only
for the cost of duplication after the
first 100 pages.
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(1) What is an educational institution?
A state-certified preschool, elementary
or secondary school, an accredited col-
lege or university, an accredited insti-
tution of professional education, or any
accredited or state-certified institute
of vocational education which operates
a program or programs of scholarly re-
search.

(2) What is a non-commercial scientific
institution? An organization which is
operated solely for the purpose of con-
ducting scientific research, the results
of which are not intended to promote
any particular product or industry.

(3) What is a representative of an edu-
cational or non-commercial scientific in-
stitution? A requester seeking records
on behalf of that institution who is au-
thorized by that institution to do so,
and who is seeking those records for
scholarly or scientific reasons, as long
as there is no commercial purpose to
the request for records.

(4) What is a representative of the news
media? An individual who is actively
gathering news for an entity that is or-
ganized and operated to disseminate in-
formation to the general public. To be
considered ‘‘news media’’, this organi-
zation may provide information by sub-
scription and may target its dissemina-
tion to a narrow section of the general
public as long as any member of the
general public may purchase informa-
tion from it. If you are not employed
by the news media, but have a reason-
able expectation that you will sell the
information you obtain to the news
media, SBA may conclude that you are
a representative of the news media.
SBA will not consider you to be a rep-
resentative of the news media if your
request has a commercial purpose, be-
yond the commercial purpose of selling
information to the general public.

(c) Member of the general public. If you
are a member of the general public,
SBA will not charge you for the first
two hours of search time, the first hun-
dred pages of photocopy duplication, or
for review and disclosure determina-
tions. The general public is anyone who
is not a representative of an edu-
cational institution, a representative
of the news media, or a commercial re-
quester.

(d) Commercial requester. If you are a
commercial requester you must pay all

the basic fees set forth in paragraph (a)
of this section. A commercial requester
is anyone seeking information for com-
mercial, trade, or profit interests of
the requester or someone he or she is
trying to help.

(e) How does SBA determine what cat-
egory of requester I am? The SBA office
processing your request will determine
the appropriate category. If you are
not a commercial requester, you must
show us what category of requester you
are.

(f) Tell us how much you are willing to
pay. To get the quickest possible re-
sponse, you must tell SBA how much
money you are willing to pay in fees
when you make your request for
records.

(g) If you don’t tell us how much you
are willing to pay and SBA estimates
that the fee will exceed $25.00, SBA will
estimate the fee and will not process
your request until you tell SBA that
you are willing to pay the estimated
amount, or until you narrow the re-
quest so that the fee is less than $25.

(h) SBA will waive fees less than $25.
(i) If the fee is more than $250, or if

you have a history of failing to pay
FOIA fees in a timely manner, SBA
will ask you to remit the estimated
amount and any past due charges be-
fore sending you the records.

(j) Who determines the fee? The SBA
office which processes your request.

(k) When do you pay the fee? SBA will
bill you when it responds to your re-
quest. You must pay within thirty-one
calendar days.

(l) Failure to pay fees. (1) If you do not
pay by the thirty-first day after the
billing date, SBA will charge interest
at the maximum rate allowed under
Title 31 of the United States Code, sec-
tion 3717.

(2) If you do not pay the amount due
within ninety calendar days of the due
date, SBA may notify consumer credit
reporting agencies of your delinquency.

(3) If you owe fees for previous FOIA
responses, SBA will not respond to fur-
ther requests unless you satisfy the
amount due.

(m) Unsuccessful searches. If SBA’s
search for records is unsuccessful, it
will still bill you for the search.

(n) Multiple requests. If you make
multiple requests at or about the same
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time, SBA will aggregate your requests
for records. In no case will SBA give
you more than the first two hours of
search time, or more than the first 100
pages of duplication without charge.

(o) Reduction of fees in the public inter-
est. If SBA determines that disclosure
of the information you seek is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government, and that you
are not seeking the information in
your own commercial interests, SBA
may waive or reduce the fee.

§ 102.9 How may I appeal a denial of
my request for information or a fee
determination?

(a) You must write to the Chief,
FOIA & PA Office at 409 Third Street
SW., Suite 5900, Washington, DC 20416.

(b) The Chief must receive your writ-
ten appeal within 45 calendar days of
the date of the SBA determination
from which you are appealing.

(c)(1) If you are appealing a denial of
your request for information, the ap-
peal must contain the following infor-
mation:

(i) What records were denied.
(ii) The name and title of the individ-

ual who denied the request and the ad-
dress of his or her office.

(iii) Any other information you deem
appropriate.

(2) If you are appealing a fee deter-
mination, the appeal must contain the
following information:

(i) The address of the office which
made the fee determination from which
you are appealing.

(ii) The fee that office charged.
(iii) The fee, if any, you believe

should have been charged.
(iv) The reasons you believe that

your fee should be lower than the fee
which the Agency charged.

(v) Any other information you deem
appropriate.

(d) The Chief will decide your appeal,
unless the Chief originally made the
determination you are appealing. In
that case, SBA’s Assistant Adminis-
trator for Hearings and Appeals will
decide your appeal.

(e) SBA will decide your appeal with-
in 20 working days from the date of its
receipt. SBA may have an additional 10

working days if unusual circumstances
require.

(f)(1) If you are appealing a decision
to deny your request for records, SBA
will either:

(i) Give you the records you re-
quested; or

(ii) Decline to give you the records
you requested, tell you why SBA has
concluded that the records were ex-
empt from disclosure under FOIA, and
tell you how to obtain judicial review
of SBA’s decision.

(2) If you are appealing a fee deter-
mination, SBA will either charge the
fee you request or charge another fee
and explain why SBA has concluded
that the fee it has decided to charge is
appropriate.

§ 102.10 How can I get the Public
Index of SBA materials?

(a) The Public Index is a document
which provides identifying information
about official documents which SBA
has issued.

(b) SBA has administratively deter-
mined, as permitted by FOIA, that
periodic publication and distribution is
unnecessary and impracticable.

(c) The Public Index is set forth in
Appendix 3 of SBA Standard Operating
Procedure 40 03. You can obtain the
Public Index from any SBA office.

§ 102.11 What happens if I ask SBA for
a record that another Federal agen-
cy generated?

Such a request is a request directed
to the wrong office, as that term is
used in § 102.3(c). SBA will forward your
request to the generating agency.

§ 102.12 What happens if I subpoena
records or testimony of employees
in connection with a civil lawsuit,
criminal proceeding or administra-
tive proceeding to which SBA is not
a party?

(a) The person to whom the subpoena
is directed must consult with SBA
counsel in the relevant SBA office, who
will seek approval for compliance from
the Associate General Counsel for Liti-
gation. Except where the subpoena re-
quires the testimony of an employee of
the Inspector General’s office, or
records within the possession of the In-
spector General, the Associate General

VerDate 12<JAN>99 06:25 Jan 29, 1999 Jkt 183039 PO 00000 Frm 00010 Fmt 8010 Sfmt 8010 Y:\SGML\183039T.XXX 183039t PsN: 183039T



15

Small Business Administration § 102.22

Counsel may delegate the authoriza-
tion for appropriate production of doc-
uments or testimony to local SBA
counsel.

(b) If SBA counsel approves compli-
ance with the subpoena, SBA will com-
ply.

(c) If SBA counsel disapproves com-
pliance with the subpoena, SBA will
not comply, and will base such non-
compliance on an appropriate legal
basis such as privilege or a statute.

(d) SBA counsel must provide a copy
of any subpoena relating to a criminal
matter to SBA’s Inspector General
prior to its return date.

Subpart B—The Privacy Act

§ 102.20 What privacy rights does this
subpart regulate?

This subpart establishes SBA’s policy
and procedures safeguarding an indi-
vidual against an invasion of personal
privacy.

(a) Except as otherwise provided by
law or regulation, SBA will permit you
to do the following:

(1) Determine what records pertain-
ing to you are collected, maintained,
used, or disseminated by SBA;

(2) Object when records pertaining to
you are obtained by SBA for a particu-
lar purpose and are proposed to be used
or made available for another purpose
without your consent; and

(3) Gain access to information per-
taining to you in records, have a copy
made of all or any portion of those
records, and correct or amend such
records as appropriate.

(b) SBA will collect, maintain, use,
or disseminate any record of identifi-
able personal information in a manner
that assures that such action is for a
necessary and lawful purpose, that the
information is current and accurate for
its intended use, and that adequate
safeguards are provided to prevent mis-
use of such information.

(c) SBA will permit exemptions from
the requirements of 5 U.S.C. 552a (Pri-
vacy Act of 1974) (‘‘PA’’) only where an
important public policy need for such
exemption has been determined pursu-
ant to or under specific statutory au-
thority.

§ 102.21 How will SBA maintain
records?

SBA records will:
(a) Contain only such information

about an individual as is relevant and
necessary to accomplish a purpose re-
quired of SBA by statute, regulation,
or by Executive Order of the President.

(b) Be comprised, to the maximum
practical extent, of an individual’s own
statements when the information may
result in an adverse determination
about an individual’s rights, benefits,
or privileges under a Federal program.

§ 102.22 When will SBA disclose
records?

SBA will not disclose to anyone any
record which is contained in a system
of records, except that it will disclose a
record:

(a) To the person about whom the
record is maintained, or to that per-
son’s agent, within the limits discussed
in this subpart;

(b) To those SBA employees who
have a need for the record to perform
their duties;

(c) When required under 5 U.S.C. 552
(FOIA);

(d) For a routine use of the record
compatible with the purpose for which
it was collected;

(e) To the Bureau of the Census for
purposes of planning or carrying out a
census, survey, or related activity pur-
suant to Title 13, United States Code;

(f) To a recipient who has provided
the Agency with advance adequate
written assurance that the record will
be used solely as a statistical research
or reporting record, where the record is
transferred in a form that is not indi-
vidually identifiable;

(g) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the U.S. Government, or for evaluation
by the Administrator of General Serv-
ices or his or her designee to determine
whether the record has such value;

(h) To another agency or to an in-
strumentality of any governmental ju-
risdiction within or under the control
of the United States for a civil or
criminal law enforcement activity if:

(1) The activity is authorized by law;
and
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(2) The head of the agency or instru-
mentality has made a written request
to the PA Officer specifying the par-
ticular portion desired and the law en-
forcement activity for which the record
is sought;

(i) To a person showing compelling
circumstances affecting the health or
safety of an individual. Upon disclo-
sure, SBA will notify such individual
at his or her last known address;

(j) To either House of Congress, or, to
the extent of matters within its juris-
diction, any committee or subcommit-
tee thereof, or any joint committee of
Congress or subcommittee of any such
joint committee;

(k) To the Comptroller General, or
any of his or her authorized representa-
tives, in the course of the performance
of the duties of the General Accounting
Office;

(l) Pursuant to the order of a court of
competent jurisdiction; or

(m) To a consumer reporting agency
in accordance with 31 U.S.C. 3711(f).

§ 102.23 Are there special rules about
personnel and equal employment
opportunity files?

(a) The provisions of parts 293 and 297
of title 5 of the Code of Federal Regula-
tions govern all SBA files which the Of-
fice of Personnel Management deter-
mines are personnel files.

(b) The provisions of part 1611 of title
29 of the Code of Federal Regulations
govern all Equal Employment Oppor-
tunity complaint files.

§ 102.24 What is a record?

A record is information which SBA
maintains on an individual and which
includes either his name or an identify-
ing symbol (such as a fingerprint, a so-
cial security number (‘‘SSN’’), or a
photograph).

§ 102.25 What is a system of records?

A system of records is one or more
records which SBA routinely keeps for
official purposes, and from which SBA
can retrieve records by using a name or
personal identifier.

§ 102.26 What does this subpart mean
by ‘‘person to whom a record per-
tains’’ or ‘‘you’’?

When this subpart refers to the ‘‘per-
son to whom a record pertains’’ or uses
the pronoun ‘‘you’’, it refers to a
United States citizen or a lawfully ad-
mitted alien. It does not refer to a cor-
poration, partnership, or sole propri-
etorship.

§ 102.27 What records are partially ex-
empt from the provisions of the Pri-
vacy Act?

(a) The following systems of records
are exempt from certain provisions of
the PA: Audit Reports (system of
records #SBA 015), Litigation and
Claims Files (#SBA 070), Personnel Se-
curity Files (#SBA 100), Security and
Investigations Files (#SBA 120), Office
of Inspector General Referrals (#SBA
125), Investigations Division Manage-
ment Information System (#SBA 130),
and Standards of Conduct Files (#SBA
140).

(b) The provisions of the PA from
which these systems of records are ex-
empt are subsections (c)(3) (Accounting
of Certain Disclosures), (d) (Access to
Records), (e)(1), 4G, H, and I (Agency
Requirements), and (f) (Agency Rules).

(c) The systems of records described
in paragraph (a) of this section are ex-
empt from the provisions of the Pri-
vacy Act described in paragraph (b) of
this section in order to:

(1) Prevent the subject of investiga-
tions from frustrating the investiga-
tory process;

(2) Protect investigatory material
compiled for law enforcement purposes;

(3) Fulfill commitments made to pro-
tect the confidentiality of sources and
to maintain access to necessary
sources of information; or

(4) Prevent interference with law en-
forcement proceedings.

(d) In addition to the foregoing ex-
emptions in paragraphs (a) through (c)
of this section, the systems of records
described in paragraph (a) of this sec-
tion numbered SBA 015, 100, 120, 125 and
130 are fully exempt from the Privacy
Act to the extent that they contain:
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(1) Information compiled to identify
individual criminal offenders and al-
leged offenders and consisting only of
identifying data and notations of ar-
rests, confinement, release, and parole
and probation status;

(2) Information, including reports of
informants and investigators, associ-
ated with an identifiable individual
compiled to investigate criminal activ-
ity; or

(3) Reports compiled at any stage of
the process of enforcement of the
criminal laws from arrest or indict-
ment through release from supervision
associated with an identifiable individ-
ual.

(e) The systems of records described
in paragraph (d) of this section are
fully exempt from the PA to the extent
described in that paragraph because
they are records maintained by the In-
vestigations Division of the Inspector
General, which is a component of SBA
which performs as its principal func-
tion activities pertaining to the en-
forcement of criminal laws within the
meaning of 5 U.S.C. 552a(j)(2). They are
exempt in order to:

(1) Prevent the subjects of Office of
Inspector General (OIG) investigations
from using the PA to frustrate the in-
vestigative process;

(2) Protect the identity of Federal
employees who furnish a complaint or
information to the OIG, consistent
with section 7(b) of the Inspector Gen-
eral Act of 1978, 5 U.S.C. App. I;

(3) Protect the confidentiality of
other sources of information;

(4) Avoid endangering confidential
sources and law enforcement personnel;

(5) Prevent interference with law en-
forcement proceedings;

(6) Assure access to sources of con-
fidential information, including that
contained in Federal, State, and local
criminal law enforcement information
systems;

(7) Prevent the disclosure of inves-
tigative techniques; or

(8) Prevent the disclosure of classi-
fied information.

§ 102.28 What about information com-
piled for a civil action?

No individual shall have access to
any information compiled by SBA in
reasonable anticipation of a civil ac-

tion or proceeding. In the event of a
question as to disclosure, the Systems
Manager for the system of records in-
volved will rely on the opinion of the
General Counsel or designee, and will
also consult with the PA Officer.

§ 102.29 Who administers SBA’s re-
sponsibilities under the Privacy
Act?

The PA Officer has overall respon-
sibility for administering the PA for
SBA. A Systems Manager is respon-
sible for administering the PA as to
systems of records within an SBA Of-
fice.

§ 102.30 How can I write to the Privacy
Act Officer?

You can write to the PA Officer at
409 Third Street SW., Suite 5900, Wash-
ington, DC 20416.

§ 102.31 Who appoints Systems Man-
agers?

The senior official in each field office
and each Headquarters program area
designates himself or herself or ap-
points another as the Systems Manager
for that office.

§ 102.32 What do Systems Managers
do?

Systems Managers have the following
responsibilities, among others, for the
offices for which they are appointed:

(a) Acting as the initial contact per-
son for individuals seeking access to or
amendment of their records.

(b) Responding to requests for infor-
mation.

(c) Discussing the availability of
records with individuals.

(d) Amending records in cases where
amended information is not controver-
sial and does not involve policy deci-
sionmaking.

(e) Informing individuals of any re-
production fees to be charged.

(f) Assuring that their systems of
records contain no record describing
how any individual exercises rights
guaranteed by the First Amendment
unless expressly authorized by statute
or by the individual about whom the
record is maintained, or unless perti-
nent to and within the scope of an au-
thorized law enforcement activity.
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§ 102.33 How can I write to a Systems
Manager?

You can write to a Systems Manager
by writing to the SBA Office which
maintains the record you are seeking.
If you do not know which office that is,
or you do not know the address of that
office, you can write to the PA Officer
at 409 3rd Street SW., Suite 5900, Wash-
ington, DC 20416, who will forward your
request to the proper Systems Man-
ager.

§ 102.34 How can I see records kept on
me?

(a) You may look at any information
pertaining to yourself contained in any
SBA system of records unless some law
or regulation prohibits it.

(b) In order to see this information,
you must ask for it in writing, identi-
fying what records you want. The writ-
ing should be addressed to the Systems
Manager overseeing the system of
records containing the record you wish
to see.

(c) The Systems Manager (or, when
appropriate, the PA Officer) may ask
for more specific information about the
system of records in which the docu-
ment you are seeking is kept, and may
ask you for identification. The Sys-
tems Manager may ask you for your
social security number but you are not
obliged to present it and your request
will not be denied simply because you
do not provide it. The Systems Man-
ager may, however, deny your request
if he or she cannot determine that you
are the person to whom the informa-
tion pertains.

§ 102.35 How long will it take SBA to
respond to my request?

The Systems Manager will respond
within 10 working days.

§ 102.36 How will SBA respond to my
request?

The Systems Manager will inform
you that:

(a) Your request is denied, in which
case he or she will set forth the reasons
for denial and your rights to appeal; or

(b) Your request is granted and you
may view your record, in which case he
or she will set forth the time and date
for you to review your record in the
presence of an SBA employee; or

(c) Your request is granted and, un-
less you object, SBA will mail you a
copy of your record. SBA will mail you
your record only if it determines that
there are no other reasonable means
for you to obtain access to your record.

§ 102.37 How may I appeal a decision
to deny me access to my records?

Your appeal should be in writing and
should set forth any information you
think would show that you should have
access to your records.

§ 102.38 To whom should my appeal be
addressed?

(a) Denial of a personnel file. Address
an appeal of a denial of a request for a
personnel file to the Office of Person-
nel Management, 1900 E Street NW.,
Washington, DC 20006.

(b) Denial of an Equal Employment Op-
portunity Complaint File. Address an ap-
peal of a denial of a request for an
Equal Employment Opportunity Com-
plaint File to the Equal Employment
Opportunity Commission, 1801 L Street
NW., Washington, DC 20036.

(c) All other appeals. Appeal the de-
nial of any other record to the PA Offi-
cer. See § 102.30.

§ 102.39 By when must I appeal to the
Privacy Act Officer?

Your appeal must reach the PA Offi-
cer on or before 30 calendar days after
the date the denial was issued. If your
appeal is based on the failure of the
Systems Manager to answer your re-
quest, your appeal must reach the PA
Officer on or before 90 calendar days
after the date by which the Systems
Manager should have responded under
§ 102.35.

§ 102.40 When will SBA respond to my
appeal?

The PA Officer will respond to you
within 30 working days of the date
when your appeal was received.

§ 102.41 How will SBA respond to my
appeal?

The PA Officer will inform you that:
(a) Your request is denied, in which

case the reasons for denial will be set
forth along with your rights to judicial
review of SBA’s decision; or
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(b) Your request is granted and you
may view your record, in which case
the time and date for you to review
your records in the presence of an SBA
employee will be set forth; or

(c) Your request is granted and, un-
less you object, SBA will mail you a
copy of your record. SBA will mail you
your record only if it determines that
there are no other reasonable means
for you to obtain access to your record.

§ 102.42 How can I get SBA to amend a
record kept on me?

You can petition to have records
kept on you amended by writing to the
Systems Manager who oversees the
system of records in which the record
you wish amended is kept. If you are
unable to determine who that Systems
Manager is, you may send your peti-
tion to the PA Officer, who will for-
ward it to the right Systems Manager.
See § 102.30.

§ 102.43 What should my petition say?

Your petition should include the fol-
lowing:

(a) In what system of records the
record you want amended is kept.

(b) What record you want amended.
(c) What specific information in that

record you want amended.
(d) Why you want the record amend-

ed.
(e) Any information you have, includ-

ing copies of evidence, which you think
will persuade the Systems Manager to
amend the record.

(f) What the record should say.

§ 102.44 For what reasons will SBA
amend my record?

SBA seeks to maintain only accu-
rate, complete, and up-to-date records
which are relevant to accomplish some
purpose required by law, regulation, or
Executive Order of the President.
There are four grounds for amending a
record. They are:

(a) The record is not accurate.
(b) The record is not relevant to any

legitimate SBA concern.
(c) The record is out-of-date. For ex-

ample, there may have been events
since the date of the record which have
affected some of the information con-
tained in the record.

(d) The record is incomplete. There
may be additional information rel-
evant to the material contained in the
record.

§ 102.45 Will SBA ask me for more in-
formation after I make my request?

Perhaps, in which case the proce-
dures of § 102.34(c) shall apply.

§ 102.46 When will SBA respond to my
request?

The Systems Manager will acknowl-
edge receipt of your request within 10
working days and issue a written re-
sponse within 30 working days.

§ 102.47 How will SBA respond to my
request?

The Systems Manager will:
(a) Make the amendment you re-

quest, and send all individuals who had
previously received a copy of that
record a copy of the amended record; or

(b) Amend the record, in a different
manner, sending all individuals who
had previously received a copy of that
record a copy of the amended record
and, in addition, telling you why your
request was not granted in full and
what appeal rights you have; or

(c) Decline to amend the record, ex-
plaining why your request was not
granted and telling you of your appeal
rights.

§ 102.48 How do I appeal a refusal to
amend a record kept on me?

Your appeal should be in writing and
include the following:

(a) All of the information contained
in your original request to amend the
record;

(b) Any response of the Systems Man-
ager, including any reasons for denying
your request; and

(c) Any information you wish to sub-
mit in response to the Systems Man-
ager’s findings.

§ 102.49 To whom should I address my
appeal?

(a) Personnel file. Address your appeal
to the Office of Personnel Manage-
ment, 1900 E Street NW., Washington,
DC 20006.

(b) Equal Employment Opportunity
Complaint File. Address your appeal to
the Equal Employment Opportunity

VerDate 12<JAN>99 06:25 Jan 29, 1999 Jkt 183039 PO 00000 Frm 00015 Fmt 8010 Sfmt 8010 Y:\SGML\183039T.XXX 183039t PsN: 183039T



20

13 CFR Ch. I (1–1–99 Edition) § 102.50

Commission, 1801 L Street NW., Wash-
ington, DC 20036.

(c) All other appeals. Address your ap-
peal to the PA Officer. See § 102.30.

§ 102.50 By when must I submit my ap-
peal?

Your appeal must be received by the
PA Officer within 30 calendar days of
the date the Systems Manager declined
to amend your records, or within 90
calendar days of the date the Systems
Manager should have responded under
§ 102.46 if the Systems Manager did not
so respond.

§ 102.51 By what standards will the
Privacy Act Officer review my ap-
peal?

The PA Officer will decide your ap-
peal using the criteria of accuracy, rel-
evance, timeliness, and completeness
described in § 102.44. The PA Officer will
review all relevant information and
may seek the views of other SBA per-
sonnel. The PA Officer may review in-
formation not available to or not used
by the Systems Manager.

§ 102.52 When will SBA respond to my
appeal?

The PA Officer will respond to your
appeal within 30 working days of its re-
ceipt, unless the Administrator deter-
mines that unusual circumstances
exist, in which case the PA Officer will
notify you of the presence of these un-
usual circumstances within 30 working
days of the date upon which he or she
received your appeal, and will respond
to your appeal within 60 working days
of the date of receipt.

§ 102.53 How will SBA respond to my
appeal?

The PA Officer will:
(a) Make the amendment you re-

quest, sending all individuals who had
previously received a copy of that
record a copy of the amended record; or

(b) Amend the record in a different
manner; or decline to amend it at all:

(1) Sending all individuals who had
previously received a copy of that
record a copy of the amended record;

(2) Telling you why your request was
not granted in full and that you can
seek judicial review; and

(3) Marking the areas of dispute, in-
cluding your statement of disagree-
ment in the file, and, if appropriate, a
concise statement of why SBA refused
to amend the record as you requested,
sending this material to all individuals
who had previously received a copy of
that record.

§ 102.54 How can I obtain judicial re-
view of an SBA Privacy Act deci-
sion?

You may bring a civil action against
SBA in a United States district court if
the SBA:

(a) Makes a final determination not
to provide you with access to or to
amend your record in accordance with
your request;

(b) Fails to maintain your records
with such accuracy, relevance, timeli-
ness and completeness as is necessary
to assure fairness in any determination
relating to the qualifications, char-
acter, rights, opportunities of, or bene-
fits to you that may be made on the
basis of such records, and consequently
a determination is made which harms
you; or

(c) Fails to comply with any other
provisions of the PA (5 U.S.C. 552a) or
the implementing regulations in this
subpart, in such a way as to cause
harm to you.

§ 102.55 What must SBA tell the indi-
viduals from whom it collects infor-
mation?

When SBA collects information from
an individual, it must, either on the
form which collects the information or
on a separate form which the individ-
ual may keep, state:

(a) Whether disclosure of the infor-
mation is voluntary or mandatory;

(b) By what authority SBA is collect-
ing the information;

(c) For what principal purpose or pur-
poses SBA is collecting the informa-
tion;

(d) What routine uses might be made
of that information; and

(e) What will happen if the informa-
tion isn’t supplied.

§ 102.56 Will SBA release my name or
address?

No, unless compelled to by law.
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§ 102.57 Do I have to give SBA my
SSN?

(a) No. You need not give SBA your
SSN, even if SBA asks for it.

(b) If SBA asks you for your SSN, it
must tell you under what authority it
seeks your SSN, and for what purpose.

(c) SBA cannot withhold a benefit
solely because you refuse to tell it your
SSN.

§ 102.58 When will SBA show person-
nel records to a representative?

(a) If you go to where the records are
kept, SBA will permit one person of
your choosing to inspect the records
with you.

(b) If you want your representative
to inspect the records without you, you
must give SBA a written authoriza-
tion.

(c) SBA will mail a copy of the record
to your representative if you direct
SBA to do so in writing.

(d) You may inspect the records of a
minor if you present evidence that you
are the custodial parent (including
joint custodial parent) or legal guard-
ian of that minor. An affidavit or dec-
laration, signed by you under penalty
of perjury, is normally sufficient evi-
dence unless SBA has information to
the contrary.

(e) You may inspect the records of an
adult incompetent if you present evi-
dence that you are the legal guardian
of that person. A guardianship order is
sufficient evidence of your guardian-
ship. Other evidence may be consid-
ered.

§ 102.59 What fees will SBA charge me
for my records?

SBA will charge you only for
photocopying at the rate of 10 cents per
page. SBA will not charge you for find-
ing or reviewing your records. Fees less
than $25 will be waived.

§ 102.60 May I be informed of disclo-
sures made of my records?

SBA will tell you what disclosures it
made of your records if you ask, except
that SBA will not tell you about dis-
closures it made to another federal
agency or government entity for law
enforcement purposes.

§ 102.61 Are there Matching Program
procedures?

(a) SBA will comply with the Com-
puter Matching and Privacy Protection
Act of 1988 (5 U.S.C. 552a, 552a notes).
This Act establishes procedures federal
agencies must use if they want to
match their computer lists.

(b) If SBA adopts any procedures to
supplement its compliance with the
Computer Matching and Privacy Pro-
tection Act of 1988 which are not man-
dated in that Act, SBA will publish
those procedures in Standard Operat-
ing Procedure (SOP) 40 04. You can get
a copy of SOP 40 04 at any SBA Office.

(c) If SBA enters into an agreement
with any federal agency, contractor of
any federal agency, state or local gov-
ernment, or agency of any state or
local government to disclose records
for purposes of a computer matching
program, SBA will make a copy of that
agreement available to the general
public. You can get a copy of any such
agreement by writing to the Privacy
Act Officer.

PART 103—STANDARDS FOR
CONDUCTING BUSINESS WITH SBA

103.1 Key definitions.
103.2 Who may conduct business with SBA?
103.3 May SBA suspend or revoke an

Agent’s privilege?
103.4 What is ‘‘good cause’’ for suspension or

revocation?
103.5 How does SBA regulate an Agent’s fees

and provision of service?

AUTHORITY: Secs. 5, 13, 72 Stat. 385, 394 (15
U.S.C. 634, 642).

SOURCE: 61 FR 2681, Jan. 29, 1996, unless
otherwise noted.

§ 103.1 Key definitions.
(a) Agent means an authorized rep-

resentative, including an attorney, ac-
countant, consultant, packager, lender
service provider, or any other person
representing an applicant or partici-
pant by conducting business with SBA.

(b) The term conduct business with
SBA means:

(1) Preparing or submitting on behalf
of an applicant an application for fi-
nancial assistance of any kind, assist-
ance from the Investment Division of
SBA, or assistance in procurement and
technical matters;
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