
48

14 CFR Ch. I (1–1–99 Edition) § 13.59

by any party to the proceeding, issue
subpoenas requiring the attendance of
witnesses or the production of docu-
mentary or tangible evidence at a hear-
ing or for the purpose of taking deposi-
tions. However, the application for pro-
ducing evidence must show its general
relevance and reasonable scope. This
paragraph does not apply to the at-
tendance of FAA employees or to the
production of documentary evidence in
the custody of such an employee at a
hearing.

(b) A person who applies for the pro-
duction of a document in the custody
of an FAA employee must follow the
procedure in § 13.49(f). A person who ap-
plies for the attendance of an FAA em-
ployee must send the application, in
writing, to the Hearing Officer setting
forth the need for that employee’s at-
tendance.

(c) A witness in a proceeding under
this subpart is entitled to the same
fees and mileage as is paid to a witness
in a court of the United States under
comparable circumstances. The party
at whose instance the witness is sub-
poenaed or appears shall pay the wit-
ness fees.

(d) Notwithstanding the provisions of
paragraph (c) of this section, the FAA
pays the witness fees and mileage if the
Hearing Officer who issued the sub-
poena determines, on the basis of a
written request and good cause shown,
that—

(1) The presence of the witness will
materially advance the proceeding; and

(2) The party at whose instance the
witness is subpoenaed would suffer a
serious hardship if required to pay the
witness fees and mileage.

§ 13.59 Evidence.
(a) Each party to a hearing may

present the party’s case or defense by
oral or documentary evidence, submit
evidence in rebuttal, and conduct such
cross-examination as may be needed
for a full disclosure of the facts.

(b) Except with respect to affirma-
tive defenses and orders of denial, the
burden of proof is upon the FAA coun-
sel.

(c) The Hearing Officer may order in-
formation contained in any report or
document filed or in any testimony
given pursuant to this subpart with-

held from public disclosure when, in
the judgment of the Hearing Officer,
disclosure would adversely affect the
interests of any person and is not re-
quired in the public interest or is not
otherwise required by statute to be
made available to the public. Any per-
son may make written objection to the
public disclosure of such information,
stating the ground for such objection.

§ 13.61 Argument and submittals.
The Hearing Officer shall give the

parties adequate opportunity to
present arguments in support of mo-
tions, objections, and the final order.
The Hearing Officer may determine
whether arguments are to be oral or
written. At the end of the hearing the
Hearing Officer may, in the discretion
of the Hearing Officer, allow each party
to submit written proposed findings
and conclusions and supporting reasons
for them.

§ 13.63 Record.
The testimony and exhibits presented

at a hearing, together with all papers,
requests, and rulings filed in the pro-
ceedings are the exclusive basis for the
issuance of an order. Either party may
obtain a transcript from the official re-
porter upon payment of the fees fixed
therefor.

Subpart E—Orders of Compliance
Under the Hazardous Mate-
rials Transportation Act

§ 13.71 Applicability.
Whenever the Chief Counsel, the As-

sistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office, or
a Regional Counsel has reason to be-
lieve that a person is engaging in the
transportation or shipment by air of
hazardous materials in violation of the
Hazardous Materials Transportation
Act, or any regulation or order issued
under it for which the FAA exercises
enforcement responsibility, and the
circumstances do not require the
issuance of an order of immediate com-
pliance, he may conduct proceedings
pursuant to section 109 of that Act (49
U.S.C. 1808) to determine the nature
and extent of the violation, and may
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thereafter issue an order directing
compliance.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.73 Notice of proposed order of
compliance.

A compliance order proceeding com-
mences when the Chief Counsel, the As-
sistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office, or
a Regional Counsel sends the alleged
violator a notice of proposed order of
compliance advising the alleged viola-
tor of the charges and setting forth the
remedial action sought in the form of a
proposed order of compliance.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.75 Reply or request for hearing.
(a) Within 30 days after service upon

the alleged violator of a notice of pro-
posed order of compliance, the alleged
violator may—

(1) File a reply in writing with the of-
ficial who issued the notice; or

(2) Request a hearing in accordance
with Subpart D of this part.

(b) If a reply is filed, as to any
charges not dismissed or not subject to
a consent order of compliance, the al-
leged violator may, within 10 days
after receipt of notice that the remain-
ing charges are not dismissed, request
a hearing in accordance with Subpart
D of this part.

(c) Failure of the alleged violator to
file a reply or request a hearing within
the period provided in paragraph (a) or
(b) of this section—

(1) Constitutes a waiver of the right
to a hearing and the right to an appeal,
and

(2) Authorizes the official who issued
the notice to find the facts to be as al-
leged in the notice and to issue an ap-
propriate order directing compliance,
without further notice or proceedings.

§ 13.77 Consent order of compliance.
(a) At any time before the issuance of

an order of compliance, the official
who issued the notice and the alleged

violator may agree to dispose of the
case by the issuance of a consent order
of compliance by the official.

(b) A proposal for a consent order
submitted to the official who issued
the notice under this section must in-
clude—

(1) A proposed order of compliance;
(2) An admission of all jurisdictional

facts;
(3) An express waiver of right to fur-

ther procedural steps and of all rights
to judicial review;

(4) An incorporation by reference of
the notice and an acknowledgement
that the notice may be used to con-
strue the terms of the order of compli-
ance; and

(5) If the issuance of a consent order
has been agreed upon after the filing of
a request for hearing in accordance
with Subpart D of this part, the pro-
posal for a consent order shall include
a request to be filed with the Hearing
Officer withdrawing the request for a
hearing and requesting that the case be
dismissed.

§ 13.79 Hearing.

If an alleged violator requests a hear-
ing in accordance with § 13.75, the pro-
cedure of Subpart D of this part ap-
plies. At the close of the hearing, the
Hearing Officer, on the record or subse-
quently in writing, sets forth the Hear-
ing Officer’s findings and conclusion
and the reasons therefor, and either—

(a) Dismisses the notice of proposed
order of compliance; or

(b) Issues an order of compliance.

§ 13.81 Order of immediate compli-
ance.

(a) Notwithstanding §§ 13.73 through
13.79, the Chief Counsel, the Assistant
Chief Counsel, Enforcement, the As-
sistant Chief Counsel, Europe, Africa,
and Middle East Area Office, or a Re-
gional Counsel may issue an order of
immediate compliance, which is effec-
tive upon issuance, if the person who
issues the order finds that—

(1) There is strong probability that a
violation is occurring or is about to
occur;

(2) The violation poses a substantial
risk to health or to safety of life or
property; and
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(3) The public interest requires the
avoidance or amelioration of that risk
through immediate compliance and
waiver of the procedures afforded under
§§ 13.73 through 13.79.

(b) An order of immediate compli-
ance is served promptly upon the per-
son against whom the order is issued
by telephone or telegram, and a writ-
ten statement of the relevant facts and
the legal basis for the order, including
the findings required by paragraph (a)
of this section, is served promptly by
personal service or by mail.

(c) The official who issued the order
of immediate compliance may rescind
or suspend the order if it appears that
the criteria set forth in paragraph (a)
of this section are no longer satisfied,
and, when appropriate, may issue a no-
tice of proposed order of compliance
under § 13.73 in lieu thereof.

(d) If at any time in the course of a
proceeding commenced in accordance
with § 13.73 the criteria set forth in
paragraph (a) of this section are satis-
fied, the official who issued the notice
may issue an order of immediate com-
pliance, even if the period for filing a
reply or requesting a hearing specified
in § 13.75 has not expired.

(e) Within three days after receipt of
service of an order of immediate com-
pliance, the alleged violator may re-
quest a hearing in accordance with
Subpart D of this part and the proce-
dure in that subpart will apply except
that—

(1) The case will be heard within fif-
teen days after the date of the order of
immediate compliance unless the al-
leged violator requests a later date;

(2) The order will serve as the com-
plaint; and

(3) The Hearing Officer shall issue his
decision and order dismissing, revers-
ing, modifying, or affirming the order
of immediate compliance on the record
at the close of the hearing.

(f) The filing of a request for hearing
in accordance with paragraph (e) of
this section does not stay the effective-
ness of an order of immediate compli-
ance.

(g) At any time after an order of im-
mediate compliance has become effec-
tive, the official who issued the order
may request the United States Attor-
ney General, or the delegate of the At-

torney General, to bring an action for
appropriate relief in accordance with
§ 13.25.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.83 Appeal.

(a) Any party to the hearing may ap-
peal from the order of the Hearing Offi-
cer by filing a notice of appeal with the
Administrator within 20 days after the
date of issuance of the order.

(b) Any person against whom an
order of immediate compliance has
been issued in accordance with § 13.81
or the official who issued the order of
immediate compliance may appeal
from the order of the Hearing Officer
by filing a notice of appeal with the
Administrator within three days after
the date of issuance of the order by the
Hearing Officer.

(c) Unless the Administrator ex-
pressly so provides, the filing of a no-
tice of appeal does not stay the effec-
tiveness of an order of immediate com-
pliance.

(d) If a notice of appeal is not filed
from the order of compliance issued by
a Hearing Officer, such order is the
final agency order of compliance.

(e) Any person filing an appeal au-
thorized by paragraph (a) of this sec-
tion shall file an appeal brief with the
Administrator within 40 days after the
date of the issuance of the order, and
serve a copy on the other party. Any
reply brief must be filed within 20 days
after service of the appeal brief. A copy
of the reply brief must be served on the
appellant.

(f) Any person filing an appeal au-
thorized by paragraph (b) of this sec-
tion shall file an appeal brief with the
Administrator with the notice of ap-
peal and serve a copy on the other
party. Any reply brief must be filed
within 3 days after receipt of the ap-
peal brief. A copy of the reply brief
must be served on the appellant.

(g) On appeal the Administrator re-
views the available record of the pro-
ceeding, and issues an order dismissing,
reversing, modifying or affirming the
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order of compliance or the order of im-
mediate compliance. The Administra-
tor’s order includes the reasons for the
action.

(h) In cases involving an order of im-
mediate compliance, the Administra-
tor’s order on appeal is issued within
ten days after the filing of the notice of
appeal.

§ 13.85 Filing, service and computation
of time.

Filing and service of documents
under this subpart shall be accom-
plished in accordance with § 13.43 ex-
cept service of orders of immediate
compliance under § 13.81(b); and the pe-
riods of time specified in this subpart
shall be computed in accordance with
§ 13.44.

§ 13.87 Extension of time.
(a) The official who issued the notice

of proposed order of compliance, for
good cause shown, may grant an exten-
sion of time to file any document spec-
ified in this subpart, except documents
to be filed with the Administrator.

(b) Extensions of time to file docu-
ments with the Administrator may be
granted by the Administrator upon
written request, served upon all par-
ties, and for good cause shown.

Subpart F—Formal Fact-Finding In-
vestigation Under an Order of
Investigation

§ 13.101 Applicability.
(a) This subpart applies to fact-find-

ing investigations in which an order of
investigation has been issued under
§ 13.3(c) or § 13.5(i) of this part.

(b) This subpart does not limit the
authority of duly designated persons to
issue subpoenas, administer oaths, ex-
amine witnesses and receive evidence
in any informal investigation as pro-
vided for in sections 313 and 1004(a) of
the Federal Aviation Act (49 U.S.C. 1354
and 1484(a)) and section 109(a) of the
Hazardous Materials Transportation
Act (49 U.S.C. 1808(a)).

§ 13.103 Order of investigation.
The order of investigation—
(a) Defines the scope of the investiga-

tion by describing the information

sought in terms of its subject matter
or its relevancy to specified FAA func-
tions;

(b) Sets forth the form of the inves-
tigation which may be either by indi-
vidual deposition or investigative pro-
ceeding or both; and

(c) Names the official who is author-
ized to conduct the investigation and
serve as the Presiding Officer.

§ 13.105 Notification.
Any person under investigation and

any person required to testify and
produce documentary or physical evi-
dence during the investigation will be
advised of the purpose of the investiga-
tion, and of the place where the inves-
tigative proceeding or deposition will
be convened. This may be accomplished
by a notice of investigation or by a
subpoena. A copy of the order of inves-
tigation may be sent to such persons,
when appropriate.

§ 13.107 Designation of additional par-
ties.

(a) The Presiding Officer may des-
ignate additional persons as parties to
the investigation, if in the discretion of
the Presiding Officer, it will aid in the
conduct of the investigation.

(b) The Presiding Officer may des-
ignate any person as a party to the in-
vestigation if that person—

(1) Petitions the Presiding Officer to
participate as a party; and

(2) Is so situated that the disposition
of the investigation may as a practical
matter impair the ability to protect
that person’s interest unless allowed to
participate as a party, and

(3) Is not adequately represented by
existing parties.

§ 13.109 Convening the investigation.
The investigation shall be conducted

at such place or places designated by
the Presiding Officer, and as conven-
ient to the parties involved as expedi-
tious and efficient handling of the in-
vestigation permits.

§ 13.111 Subpoenas.
(a) Upon motion of the Presiding Of-

ficer, or upon the request of a party to
the investigation, the Presiding Officer
may issue a subpoena directing any
person to appear at a designated time
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