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§ 13.123 Submission by party to the in-
vestigation.

(a) During an investigation con-
ducted under this subpart, a party may
submit to the Presiding Officer—

(1) A list of witnesses to be called,
specifying the subject matter of the ex-
pected testimony of each witness, and

(2) A list of exhibits to be considered
for inclusion in the record.

(b) If the Presiding Officer deter-
mines that the testimony of a witness
or the receipt of an exhibit in accord-
ance with paragraph (a) of this section
will be relevant, competent and mate-
rial to the investigation, the Presiding
Officer may subpoena the witness or
use the exhibit during the investiga-
tion.

§ 13.125 Depositions.

Depositions for investigative pur-
poses may be taken at the discretion of
the Presiding Officer with reasonable
notice to the party under investiga-
tion. Such depositions shall be taken
before the Presiding Officer or other
person authorized to administer oaths
and designated by the Presiding Offi-
cer. The testimony shall be reduced to
writing by the person taking the depo-
sition, or under the direction of that
person, and where possible shall then
be subscribed by the deponent. Any
person may be compelled to appear and
testify and to produce physical and
documentary evidence.

§ 13.127 Reports, decisions and orders.

The Presiding Officer shall issue a
written report based on the record de-
veloped during the formal investiga-
tion, including a summary of principal
conclusions. A summary of principal
conclusions shall be prepared by the of-
ficial who issued the order of investiga-
tion in every case which results in no
action, or no action as to a particular
party to the investigation. All such re-
ports shall be furnished to the parties
to the investigation and filed in the
public docket. Insertion of the report
in the Public Docket shall constitute
‘‘entering of record’’ and publication as
prescribed by section 313(b) of the Fed-
eral Aviation Act.

§ 13.129 Post-investigation action.
A decision on whether to initiate

subsequent action shall be made on the
basis of the record developed during
the formal investigation and any other
information in the possession of the
Administrator.

§ 13.131 Other procedures.
Any question concerning the scope or

conduct of a formal investigation not
covered in this subpart may be ruled on
by the Presiding Officer on motion of
the Presiding Officer, or on the motion
of a party or a person testifying or pro-
ducing evidence.

Subpart G—Rules of Practice in
FAA Civil Penalty Actions

SOURCE: Amdt. 13–21, 55 FR 27575, July 3,
1990, unless otherwise noted.

§ 13.201 Applicability.
(a) This subpart applies to the follow-

ing actions:
(1) A civil penalty action in which a

complaint has been issued for an
amount not exceeding $50,000 for a vio-
lation arising under the Federal Avia-
tion Act of 1958, as amended (49 U.S.C.
1301, et seq.), or a rule, regulation, or
order issued thereunder.

(2) A civil penalty action in which a
complaint has been issued for a viola-
tion arising under the Federal Aviation
Act of 1958, as amended (49 U.S.C. 1471,
et seq.) and the Hazardous Materials
Transportation Act (49 U.S.C. 1801 et
seq.), or a rule, regulation, or order
issued thereunder.

(b) This subpart applies only to pro-
ceedings initiated after September 7,
1988. All other cases, hearings, or other
proceedings pending or in progress be-
fore September 7, 1988, are not affected
by the rules in this subpart.

(c) Notwithstanding the provisions of
paragraph (a) of this section, the
United States district courts shall have
exclusive jurisdiction of any civil pen-
alty action initiated by the Adminis-
trator:

(1) Which involves an amount in con-
troversy in excess of $50,000;

(2) Which is an in rem action or in
which an in rem action based on the
same violation has been brought;
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(3) Regarding which an aircraft sub-
ject to lien has been seized by the
United States; and

(4) In which a suit for injunctive re-
lief based on the violation giving rise
to the civil penalty has also been
brought.

§ 13.202 Definitions.
Administrative law judge means an ad-

ministrative law judge appointed pur-
suant to the provisions of 5 U.S.C. 3105.

Agency attorney means the Deputy
Chief Counsel, the Assistant Chief
Counsel, Enforcement, the Assistant
Chief Counsel, Regulations, the Assist-
ant Chief Counsel, Europe, Africa, and
Middle East Area Office, each Regional
Counsel, the Aeronautical Center
Counsel, or the Technical Center Coun-
sel, or an attorney on the staff of the
Assistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Regula-
tions, the Assistant Chief Counsel, Eu-
rope, Africa, and Middle East Area Of-
fice, each Regional Counsel, the Aero-
nautical Center Counsel, or the Tech-
nical Center Counsel who prosecutes a
civil penalty action. An agency attor-
ney shall not include:

(1) The Chief Counsel, the Assistant
Chief Counsel for Litigation, or the
Special Counsel and Director of Civil
Penalty Adjudications; or

(2) Any attorney on the staff of ei-
ther the Assistant Chief Counsel for
Litigation or the Special Counsel and
Director of Civil Penalty Adjudications
who advises the FAA decisionmaker re-
garding an initial decision or any ap-
peal to the FAA decisionmaker; or

(3) Any attorney who is supervised in
a civil penalty action by a person who
provides such advice to the FAA deci-
sionmaker in that action or a factu-
ally-related action.

Attorney means a person licensed by a
state, the District of Columbia, or a
territory of the United States to prac-
tice law or appear before the courts of
that state or territory.

Complaint means a document issued
by an agency attorney alleging a viola-
tion of the Federal Aviation Act of
1958, as amended, or a rule, regulation,
or order issued thereunder, or the Haz-
ardous Materials Transportation Act,
or a rule, regulation, or order issued
thereunder that has been filed with the

hearing docket after a hearing has been
requested pursuant to § 13.16(d)(3) or
§ 13.16(e)(2)(ii) of this part.

FAA decisionmaker means the Admin-
istrator of the Federal Aviation Ad-
ministration, acting in the capacity of
the decisionmaker on appeal, or any
person to whom the Administrator has
delegated the Administrator’s decision-
making authority in a civil penalty ac-
tion. As used in this subpart, the FAA
decisionmaker is the official author-
ized to issue a final decision and order
of the Administrator in a civil penalty
action.

Mail includes U.S. certified mail, U.S.
registered mail, or use of an overnight
express courier service.

Order assessing civil penalty means a
document that contains a finding of
violation of the Federal Aviation Act
of 1958, as amended, or a rule, regula-
tion, or order issued thereunder, or the
Hazardous Materials Transportation
Act, or a rule, regulation, or order
issued thereunder and may direct pay-
ment of a civil penalty. Unless an ap-
peal is filed with the FAA decision-
maker in a timely manner, an initial
decision or order of an administrative
law judge shall be considered an order
assessing civil penalty if an adminis-
trative law judge finds that an alleged
violation occurred and determines that
a civil penalty, in an amount found ap-
propriate by the administrative law
judge, is warranted. Unless a petition
for review is filed with a U.S. Court of
Appeals in a timely manner, a final de-
cision and order of the Administrator
shall be considered an order assessing
civil penalty if the FAA decisionmaker
finds that an alleged violation occurred
and a civil penalty is warranted.

Party means the respondent or the
Federal Aviation Administration
(FAA).

Personal delivery includes hand-deliv-
ery or use of a contract or express mes-
senger service. ‘‘Personal delivery’’
does not include the use of Government
interoffice mail service.

Pleading means a complaint, an an-
swer, and any amendment of these doc-
uments permitted under this subpart.

Properly addressed means a document
that shows an address contained in
agency records, a residential, business,
or other address submitted by a person
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on any document provided under this
subpart, or any other address shown by
other reasonable and available means.

Respondent means a person, corpora-
tion, or company named in a com-
plaint.

[Amdt. 13–21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13–24, 58 FR 50241, Sept.
24, 1993; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.203 Separation of functions.
(a) Civil penalty proceedings, includ-

ing hearings, shall be prosecuted by an
agency attorney.

(b) An agency employee engaged in
the performance of investigative or
prosecutorial functions in a civil pen-
alty action shall not, in that case or a
factually-related case, participate or
give advice in a decision by the admin-
istrative law judge or by the FAA deci-
sionmaker on appeal, except as counsel
or a witness in the public proceedings.

(c) The Chief Counsel, the Assistant
Chief Counsel for Litigation, the Spe-
cial Counsel and Director of Civil Pen-
alty Adjudications, or an attorney on
the staff of either the Assistant Chief
Counsel for Litigation or the Special
Counsel and Director of Civil Penalty
Adjudications, will advise the FAA de-
cisionmaker regarding an initial deci-
sion or any appeal of a civil penalty ac-
tion to the FAA decisionmaker.

[Amdt. 13–21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13–24, 58 FR 50241, Sept.
24, 1993]

§ 13.204 Appearances and rights of
parties.

(a) Any party may appear and be
heard in person.

(b) Any party may be accompanied,
represented, or advised by an attorney
or representative designated by the
party and may be examined by that at-
torney or representative in any pro-
ceeding governed by this subpart. An
attorney or representative who rep-
resents a party may file a notice of ap-
pearance in the action, in the manner
provided in § 13.210 of this subpart, and
shall serve a copy of the notice of ap-
pearance on each party, in the manner
provided in § 13.211 of this subpart, be-
fore participating in any proceeding
governed by this subpart. The attorney
or representative shall include the

name, address, and telephone number
of the attorney or representative in the
notice of appearance.

(c) Any person may request a copy of
a document upon payment of reason-
able costs. A person may keep an origi-
nal document, data, or evidence, with
the consent of the administrative law
judge, by substituting a legible copy of
the document for the record.

§ 13.205 Administrative law judges.
(a) Powers of an administrative law

judge. In accordance with the rules of
this subpart, an administrative law
judge may:

(1) Give notice of, and hold, prehear-
ing conferences and hearings;

(2) Administer oaths and affirma-
tions;

(3) Issue subpoenas authorized by law
and issue notices of deposition re-
quested by the parties;

(4) Rule on offers of proof;
(5) Receive relevant and material evi-

dence;
(6) Regulate the course of the hearing

in accordance with the rules of this
subpart;

(7) Hold conferences to settle or to
simplify the issues by consent of the
parties;

(8) Dispose of procedural motions and
requests; and

(9) Make findings of fact and conclu-
sions of law, and issue an initial deci-
sion.

(b) Limitations on the power of the ad-
ministrative law judge. The administra-
tive law judge shall not issue an order
of contempt, award costs to any party,
or impose any sanction not specified in
this subpart. If the administrative law
judge imposes any sanction not speci-
fied in this subpart, a party may file an
interlocutory appeal of right with the
FAA decisionmaker pursuant to
§ 13.219(c)(4) of this subpart. This sec-
tion does not preclude an administra-
tive law judge from issuing an order
that bars a person from a specific pro-
ceeding based on a finding of obstrep-
erous or disruptive behavior in that
specific proceeding.

(c) Disqualification. The administra-
tive law judge may disqualify himself
or herself at any time. A party may file
a motion, pursuant to § 13.218(f)(6), re-
questing that an administrative law
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judge be disqualified from the proceed-
ings.

[Amdt. 13–21, 55 FR 27575, July 3, 1990; 55 FR
29293, July 18, 1990]

§ 13.206 Intervention.
(a) A person may submit a motion for

leave to intervene as a party in a civil
penalty action. Except for good cause
shown, a motion for leave to intervene
shall be submitted not later than 10
days before the hearing.

(b) If the administrative law judge
finds that intervention will not unduly
broaden the issues or delay the pro-
ceedings, the administrative law judge
may grant a motion for leave to inter-
vene if the person will be bound by any
order or decision entered in the action
or the person has a property, financial,
or other legitimate interest that may
not be addressed adequately by the par-
ties. The administrative law judge may
determine the extent to which an in-
tervenor may participate in the pro-
ceedings.

§ 13.207 Certification of documents.
(a) Signature required. The attorney of

record, the party, or the party’s rep-
resentative shall sign each document
tendered for filing with the hearing
docket clerk, the administrative law
judge, the FAA decisionmaker on ap-
peal, or served on each party.

(b) Effect of signing a document. By
signing a document, the attorney of
record, the party, or the party’s rep-
resentative certifies that the attorney,
the party, or the party’s representative
has read the document and, based on
reasonable inquiry and to the best of
that person’s knowledge, information,
and belief, the document is—

(1) Consistent with these rules;
(2) Warranted by existing law or that

a good faith argument exists for exten-
sion, modification, or reversal of exist-
ing law; and

(3) Not unreasonable or unduly bur-
densome or expensive, not made to har-
ass any person, not made to cause un-
necessary delay, not made to cause
needless increase in the cost of the pro-
ceedings, or for any other improper
purpose.

(c) Sanctions. If the attorney of
record, the party, or the party’s rep-
resentative signs a document in viola-

tion of this section, the administrative
law judge or the FAA decisionmaker
shall:

(1) Strike the pleading signed in vio-
lation of this section;

(2) Strike the request for discovery or
the discovery response signed in viola-
tion of this section and preclude fur-
ther discovery by the party;

(3) Deny the motion or request signed
in violation of this section;

(4) Exclude the document signed in
violation of this section from the
record;

(5) Dismiss the interlocutory appeal
and preclude further appeal on that
issue by the party who filed the appeal
until an initial decision has been en-
tered on the record; or

(6) Dismiss the appeal of the adminis-
trative law judge’s initial decision to
the FAA decisionmaker.

§ 13.208 Complaint.

(a) Filing. The agency attorney shall
file the original and one copy of the
complaint with the hearing docket
clerk, or may file a written motion
pursuant to § l3.218(f)(2)(i) of this sub-
part instead of filing a complaint, not
later than 20 days after receipt by the
agency attorney of a request for hear-
ing.

The agency attorney should suggest
a location for the hearing when filing
the complaint.

(b) Service. An agency attorney shall
personally deliver or mail a copy of the
complaint on the respondent, the presi-
dent of the corporation or company
named as a respondent, or a person des-
ignated by the respondent to accept
service of documents in the civil pen-
alty action.

(c) Contents. A complaint shall set
forth the facts alleged, any regulation
allegedly violated by the respondent,
and the proposed civil penalty in suffi-
cient detail to provide notice of any
factual or legal allegation and pro-
posed civil penalty.

(d) Motion to dismiss allegations or com-
plaint. Instead of filing an answer to
the complaint, a respondent may move
to dismiss the complaint, or that part
of the complaint, alleging a violation
that occurred on or after August 2,
1990, and more than 2 years before an
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agency attorney issued a notice of pro-
posed civil penalty to the respondent.

(1) An administrative law judge may
not grant the motion and dismiss the
complaint or part of the complaint if
the administrative law judge finds that
the agency has shown good cause for
any delay in issuing the notice of pro-
posed civil penalty.

(2) If the agency fails to show good
cause for any delay, an administrative
law judge may dismiss the complaint,
or that part of the complaint, alleging
a violation that occurred more than 2
years before an agency attorney issued
the notice of proposed civil penalty to
the respondent.

(3) A party may appeal the adminis-
trative law judge’s ruling on the mo-
tion to dismiss the complaint or any
part of the complaint in accordance
with § 13.219(b) of this subpart.

[Admt. 13–21, 55 FR 27575, July 3, 1990, as
amended by Admt. 13–22, 55 FR 31176, Aug. 1,
1990]

§ 13.209 Answer.
(a) Writing required. A respondent

shall file a written answer to the com-
plaint, or may file a written motion
pursuant to § 13.208(d) or § 13.218(f)(1–4)
of this subpart instead of filing an an-
swer, not later than 30 days after serv-
ice of the complaint. The answer may
be in the form of a letter but must be
dated and signed by the person re-
sponding to the complaint. An answer
may be typewritten or may be legibly
handwritten.

(b) Filing and address. A person filing
an answer shall personally deliver or
mail the original and one copy of the
answer for filing with the hearing
docket clerk, not later than 30 days
after service of the complaint, to the
Hearing Docket, Federal Aviation Ad-
ministration, 800 Independence Avenue,
SW., Room 924A, Washington, DC 20591,
Attention: Hearing Docket Clerk. The
person filing an answer should suggest
a location for the hearing when filing
the answer.

(c) Service. A person filing an answer
shall serve a copy of the answer on the
agency attorney who filed the com-
plaint.

(d) Contents. An answer shall specifi-
cally state any affirmative defense
that the respondent intends to assert

at the hearing. A person filing an an-
swer may include a brief statement of
any relief requested in the answer.

(e) Specific denial of allegations re-
quired. A person filing an answer shall
admit, deny, or state that the person is
without sufficient knowledge or infor-
mation to admit or deny, each num-
bered paragraph of the complaint. Any
statement or allegation contained in
the complaint that is not specifically
denied in the answer may be deemed an
admission of the truth of that allega-
tion. A general denial of the complaint
is deemed a failure to file an answer.

(f) Failure to file answer. A person’s
failure to file an answer without good
cause shall be deemed an admission of
the truth of each allegation contained
in the complaint.

§ 13.210 Filing of documents.

(a) Address and method of filing. A per-
son tendering a document for filing
shall personally deliver or mail the
signed original and one copy of each
document to the Hearing Docket, Fed-
eral Aviation Administration, 800 Inde-
pendence Avenue, SW., Room 924A,
Washington, DC 20591, Attention: Hear-
ing Docket Clerk. A person shall serve
a copy of each document on each party
in accordance with § 13.211 of this sub-
part.

(b) Date of filing. A document shall be
considered to be filed on the date of
personal delivery; or if mailed, the
mailing date shown on the certificate
of service, the date shown on the post-
mark if there is no certificate of serv-
ice, or other mailing date shown by
other evidence if there is no certificate
of service or postmark.

(c) Form. Each document shall be
typewritten or legibly handwritten.

(d) Contents. Unless otherwise speci-
fied in this subpart, each document
must contain a short, plain statement
of the facts on which the person’s case
rests and a brief statement of the ac-
tion requested in the document.

[Amdt. 13–21, 55 FR 27575, July 3, 1990; 55 FR
29293, July 18, 1990]

§ 13.211 Service of documents.

(a) General. A person shall serve a
copy of any document filed with the
Hearing Docket on each party at the
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time of filing. Service on a party’s at-
torney of record or a party’s designated
representative may be considered ade-
quate service on the party.

(b) Type of service. A person may
serve documents by personal delivery
or by mail.

(c) Certificate of service. A person may
attach a certificate of service to a doc-
ument tendered for filing with the
hearing docket clerk. A certificate of
service shall consist of a statement,
dated and signed by the person filing
the document, that the document was
personally delivered or mailed to each
party on a specific date.

(d) Date of service. The date of service
shall be the date of personal delivery;
or if mailed, the mailing date shown on
the certificate of service, the date
shown on the postmark if there is no
certificate of service, or other mailing
date shown by other evidence if there
is no certificate of service or postmark.

(e) Additional time after service by mail.
Whenever a party has a right or a duty
to act or to make any response within
a prescribed period after service by
mail, or on a date certain after service
by mail, 5 days shall be added to the
prescribed period.

(f) Service by the administrative law
judge. The administrative law judge
shall serve a copy of each document in-
cluding, but not limited to, notices of
prehearing conferences and hearings,
rulings on motions, decisions, and or-
ders, upon each party to the proceed-
ings by personal delivery or by mail.

(g) Valid service. A document that was
properly addressed, was sent in accord-
ance with this subpart, and that was
returned, that was not claimed, or that
was refused, is deemed to have been
served in accordance with this subpart.
The service shall be considered valid as
of the date and the time that the docu-
ment was deposited with a contract or
express messenger, the document was
mailed, or personal delivery of the doc-
ument was refused.

(h) Presumption of service. There shall
be a presumption of service where a
party or a person, who customarily re-
ceives mail, or receives it in the ordi-
nary course of business, at either the
person’s residence or the person’s prin-
cipal place of business, acknowledges
receipt of the document.

§ 13.212 Computation of time.

(a) This section applies to any period
of time prescribed or allowed by this
subpart, by notice or order of the ad-
ministrative law judge, or by any ap-
plicable statute.

(b) The date of an act, event, or de-
fault, after which a designated time pe-
riod begins to run, is not included in a
computation of time under this sub-
part.

(c) The last day of a time period is in-
cluded in a computation of time unless
it is a Saturday, Sunday, or a legal hol-
iday. If the last day of the time period
is a Saturday, Sunday, or legal holi-
day, the time period runs until the end
of the next day that is not a Saturday,
Sunday, or legal holiday.

§ 13.213 Extension of time.

(a) Oral requests. The parties may
agree to extend for a reasonable period
the time for filing a document under
this subpart. If the parties agree, the
administrative law judge shall grant
one extension of time to each party.
The party seeking the extension of
time shall submit a draft order to the
administrative law judge to be signed
by the administrative law judge and
filed with the hearing docket clerk.
The administrative law judge may
grant additional oral requests for an
extension of time where the parties
agree to the extension.

(b) Written motion. A party shall file a
written motion for an extension of
time with the administrative law judge
not later than 7 days before the docu-
ment is due unless good cause for the
late filing is shown. A party filing a
written motion for an extension of
time shall serve a copy of the motion
on each party. The administrative law
judge may grant the extension of time
if good cause for the extension is
shown.

(c) Failure to rule. If the administra-
tive law judge fails to rule on a written
motion for an extension of time by the
date the document was due, the motion
for an extension of time is deemed
granted for no more than 20 days after
the original date the document was to
be filed.
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§ 13.214 Amendment of pleadings.
(a) Filing and service. A party shall

file the amendment with the adminis-
trative law judge and shall serve a copy
of the amendment on all parties to the
proceeding.

(b) Time. A party shall file an amend-
ment to a complaint or an answer
within the following:

(1) Not later than 15 days before the
scheduled date of a hearing, a party
may amend a complaint or an answer
without the consent of the administra-
tive law judge.

(2) Less than 15 days before the
scheduled date of a hearing, the admin-
istrative law judge may allow amend-
ment of a complaint or an answer only
for good cause shown in a motion to
amend.

(c) Responses. The administrative law
judge shall allow a reasonable time,
but not more than 20 days from the
date of filing, for other parties to re-
spond if an amendment to a complaint,
answer, or other pleading has been filed
with the administrative law judge.

§ 13.215 Withdrawal of complaint or
request for hearing.

At any time before or during a hear-
ing, an agency attorney may withdraw
a complaint or a party may withdraw a
request for a hearing without the con-
sent of the administrative law judge. If
an agency attorney withdraws the
complaint or a party withdraws the re-
quest for a hearing and the answer, the
administrative law judge shall dismiss
the proceedings under this subpart
with prejudice.

§ 13.216 Waivers.
Waivers of any rights provided by

statute or regulation shall be in writ-
ing or by stipulation made at a hearing
and entered into the record. The par-
ties shall set forth the precise terms of
the waiver and any conditions.

§ 13.217 Joint procedural or discovery
schedule.

(a) General. The parties may agree to
submit a schedule for filing all pre-
hearing motions, a schedule for con-
ducting discovery in the proceedings,
or a schedule that will govern all pre-
hearing motions and discovery in the
proceedings.

(b) Form and content of schedule. If the
parties agree to a joint procedural or
discovery schedule, one of the parties
shall file the joint schedule with the
administrative law judge, setting forth
the dates to which the parties have
agreed, and shall serve a copy of the
joint schedule on each party.

(1) The joint schedule may include,
but need not be limited to, requests for
discovery, any objections to discovery
requests, responses to discovery re-
quests to which there are no objec-
tions, submission of prehearing mo-
tions, responses to prehearing motions,
exchange of exhibits to be introduced
at the hearing, and a list of witnesses
that may be called at the hearing.

(2) Each party shall sign the original
joint schedule to be filed with the ad-
ministrative law judge.

(c) Time. The parties may agree to
submit all prehearing motions and re-
sponses and may agree to close discov-
ery in the proceedings under the joint
schedule within a reasonable time be-
fore the date of the hearing, but not
later than 15 days before the hearing.

(d) Order establishing joint schedule.
The administrative law judge shall ap-
prove the joint schedule filed by the
parties. One party shall submit a draft
order establishing a joint schedule to
the administrative law judge to be
signed by the administrative law judge
and filed with the hearing docket
clerk.

(e) Disputes. The administrative law
judge shall resolve disputes regarding
discovery or disputes regarding compli-
ance with the joint schedule as soon as
possible so that the parties may con-
tinue to comply with the joint sched-
ule.

(f) Sanctions for failure to comply with
joint schedule. If a party fails to comply
with the administrative law judge’s
order establishing a joint schedule, the
administrative law judge may direct
that party to comply with a motion to
discovery request or, limited to the ex-
tent of the party’s failure to comply
with a motion or discovery request, the
administrative law judge may:

(1) Strike that portion of a party’s
pleadings;

(2) Preclude prehearing or discovery
motions by that party;
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(3) Preclude admission of that por-
tion of a party’s evidence at the hear-
ing, or

(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.

§ 13.218 Motions.
(a) General. A party applying for an

order or ruling not specifically pro-
vided in this subpart shall do so by mo-
tion. A party shall comply with the re-
quirements of this section when filing
a motion with the administrative law
judge. A party shall serve a copy of
each motion on each party.

(b) Form and contents. A party shall
state the relief sought by the motion
and the particular grounds supporting
that relief. If a party has evidence in
support of a motion, the party shall at-
tach any supporting evidence, includ-
ing affidavits, to the motion.

(c) Filing of motions. A motion made
prior to the hearing must be in writing.
Unless otherwise agreed by the parties
or for good cause shown, a party shall
file any prehearing motion, and shall
serve a copy on each party, not later
than 30 days before the hearing. Mo-
tions introduced during a hearing may
be made orally on the record unless the
administrative law judge directs other-
wise.

(d) Answers to motions. Any party may
file an answer, with affidavits or other
evidence in support of the answer, not
later than 10 days after service of a
written motion on that party. When a
motion is made during a hearing, the
answer may be made at the hearing on
the record, orally or in writing, within
a reasonable time determined by the
administrative law judge.

(e) Rulings on motions. The adminis-
trative law judge shall rule on all mo-
tions as follows:

(1) Discovery motions. The administra-
tive law judge shall resolve all pending
discovery motions not later than 10
days before the hearing.

(2) Prehearing motions. The adminis-
trative law judge shall resolve all pend-
ing prehearing motions not later than 7
days before the hearing. If the adminis-
trative law judge issues a ruling or
order orally, the administrative law
judge shall serve a written copy of the
ruling or order, within 3 days, on each

party. In all other cases, the adminis-
trative law judge shall issue rulings
and orders in writing and shall serve a
copy of the ruling or order on each
party.

(3) Motions made during the hearing.
The administrative law judge may
issue rulings and orders on motions
made during the hearing orally. Oral
rulings or orders on motions must be
made on the record.

(f) Specific motions. A party may file
the following motions with the admin-
istrative law judge:

(1) Motion to dismiss for insufficiency.
A respondent may file a motion to dis-
miss the complaint for insufficiency in-
stead of filing an answer. If the admin-
istrative law judge denies the motion
to dismiss the complaint for insuffi-
ciency, the respondent shall file an an-
swer not later than 10 days after serv-
ice of the administrative law judge’s
denial of the motion. A motion to dis-
miss the complaint for insufficiency
must show that the complaint fails to
state a violation of the Federal Avia-
tion Act of 1958, as amended, or a rule,
regulation, or order issued thereunder,
or a violation of the Hazardous Mate-
rials Transportation Act, or a rule, reg-
ulation, or order issued thereunder.

(2) Motion to dismiss. A party may file
a motion to dismiss, specifying the
grounds for dismissal. If an administra-
tive law judge grants a motion to dis-
miss in part, a party may appeal the
administrative law judge’s ruling on
the motion to dismiss under § 13.219(b)
of this subpart.

(i) Motion to dismiss a request for a
hearing. An agency attorney may file a
motion to dismiss a request for a hear-
ing instead of filing a complaint. If the
motion to dismiss is not granted, the
agency attorney shall file the com-
plaint and shall serve a copy of the
complaint on each party not later than
10 days after service of the administra-
tive law judge’s ruling or order on the
motion to dismiss. If the motion to dis-
miss is granted and the proceedings are
terminated without a hearing, the re-
spondent may file an appeal pursuant
to § 13.233 of this subpart. If required by
the decision on appeal, the agency at-
torney shall file a complaint and shall
serve a copy of the complaint on each
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party not later than 10 days after serv-
ice of the decision on appeal.

(ii) Motion to dismiss a complaint. A re-
spondent may file a motion to dismiss
a complaint instead of filing an answer.
If the motion to dismiss is not granted,
the respondent shall file an answer and
shall serve a copy of the answer on
each party not later than 10 days after
service of the administrative law
judge’s ruling or order on the motion
to dismiss. If the motion to dismiss is
granted and the proceedings are termi-
nated without a hearing, the agency
attorney may file an appeal pursuant
to § 13.233 of this subpart. If required by
the decision on appeal, the respondent
shall file an answer and shall serve a
copy of the answer on each party not
later than 10 days after service of the
decision on appeal.

(3) Motion for more definite statement.
A party may file a motion for more
definite statement of any pleading
which requires a response under this
subpart. A party shall set forth, in de-
tail, the indefinite or uncertain allega-
tions contained in a complaint or re-
sponse to any pleading and shall sub-
mit the details that the party believes
would make the allegation or response
definite and certain.

(i) Complaint. A respondent may file a
motion requesting a more definite
statement of the allegations contained
in the complaint instead of filing an
answer. If the administrative law judge
grants the motion, the agency attorney
shall supply a more definite statement
not later than 15 days after service of
the ruling granting the motion. If the
agency attorney fails to supply a more
definite statement, the administrative
law judge shall strike the allegations
in the complaint to which the motion
is directed. If the administrative law
judge denies the motion, the respond-
ent shall file an answer and shall serve
a copy of the answer on each party not
later than 10 days after service of the
order of denial.

(ii) Answer. An agency attorney may
file a motion requesting a more defi-
nite statement if an answer fails to re-
spond clearly to the allegations in the
complaint. If the administrative law
judge grants the motion, the respond-
ent shall supply a more definite state-
ment not later than 15 days after serv-

ice of the ruling on the motion. If the
respondent fails to supply a more defi-
nite statement, the administrative law
judge shall strike those statements in
the answer to which the motion is di-
rected. The respondent’s failure to sup-
ply a more definite statement may be
deemed an admission of unanswered al-
legations in the complaint.

(4) Motion to strike. Any party may
make a motion to strike any insuffi-
cient allegation or defense, or any re-
dundant, immaterial, or irrelevant
matter in a pleading. A party shall file
a motion to strike with the adminis-
trative law judge and shall serve a copy
on each party before a response is re-
quired under this subpart or, if a re-
sponse is not required, not later than 10
days after service of the pleading.

(5) Motion for decision. A party may
make a motion for decision, regarding
all or any part of the proceedings, at
any time before the administrative law
judge has issued an initial decision in
the proceedings. The administrative
law judge shall grant a party’s motion
for decision if the pleadings, deposi-
tions, answers to interrogatories, ad-
missions, matters that the administra-
tive law judge has officially noticed, or
evidence introduced during the hearing
show that there is no genuine issue of
material fact and that the party mak-
ing the motion is entitled to a decision
as a matter of law. The party making
the motion for decision has the burden
of showing that there is no genuine
issue of material fact disputed by the
parties.

(6) Motion for disqualification. A party
may file a motion for disqualification
with the administrative law judge and
shall serve a copy on each party. A
party may file the motion at any time
after the administrative law judge has
been assigned to the proceedings but
shall make the motion before the ad-
ministrative law judge files an initial
decision in the proceedings.

(i) Motion and supporting affidavit. A
party shall state the grounds for dis-
qualification, including, but not lim-
ited to, personal bias, pecuniary inter-
est, or other factors showing disquali-
fication, in the motion for disqualifica-
tion. A party shall submit an affidavit
with the motion for disqualification
that sets forth, in detail, the matters
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alleged to constitute grounds for dis-
qualification.

(ii) Answer. A party shall respond to
the motion for disqualification not
later than 5 days after service of the
motion for disqualification.

(iii) Decision on motion for disqualifica-
tion. The administrative law judge
shall render a decision on the motion
for disqualification not later than 15
days after the motion has been filed. If
the administrative law judge finds that
the motion for disqualification and
supporting affidavit show a basis for
disqualification, the administrative
law judge shall withdraw from the pro-
ceedings immediately. If the adminis-
trative law judge finds that disquali-
fication is not warranted, the adminis-
trative law judge shall deny the motion
and state the grounds for the denial on
the record. If the administrative law
judge fails to rule on a party’s motion
for disqualification within 15 days after
the motion has been filed, the motion
is deemed granted.

(iv) Appeal. A party may appeal the
administrative law judge’s denial of
the motion for disqualification in ac-
cordance with § 13.219(b) of this sub-
part.

§ 13.219 Interlocutory appeals.
(a) General. Unless otherwise pro-

vided in this subpart, a party may not
appeal a ruling or decision of the ad-
ministrative law judge to the FAA de-
cisionmaker until the initial decision
has been entered on the record. A deci-
sion or order of the FAA decisionmaker
on the interlocutory appeal does not
constitute a final order of the Adminis-
trator for the purposes of judicial ap-
pellate review under section 1006 of the
Federal Aviation Act of 1958, as amend-
ed.

(b) Interlocutory appeal for cause. If a
party files a written request for an in-
terlocutory appeal for cause with the
administrative law judge, or orally re-
quests an interlocutory appeal for
cause, the proceedings are stayed until
the administrative law judge issues a
decision on the request. If the adminis-
trative law judge grants the request,
the proceedings are stayed until the
FAA decisionmaker issues a decision
on the interlocutory appeal. The ad-
ministrative law judge shall grant an

interlocutory appeal for cause if a
party shows that delay of the appeal
would be detrimental to the public in-
terest or would result in undue preju-
dice to any party.

(c) Interlocutory appeals of right. If a
party notifies the administrative law
judge of an interlocutory appeal of
right, the proceedings are stayed until
the FAA decisionmaker issues a deci-
sion on the interlocutory appeal. A
party may file an interlocutory appeal
with the FAA decisionmaker, without
the consent of the administrative law
judge, before an initial decision has
been entered in the case of:

(1) A ruling or order by the adminis-
trative law judge barring a person from
the proceedings.

(2) Failure of the administrative law
judge to dismiss the proceedings in ac-
cordance with § 13.215 of this subpart.

(3) A ruling or order by the adminis-
trative law judge in violation of
§ 13.205(b) of this subpart.

(d) Procedure. A party shall file a no-
tice of interlocutory appeal, with sup-
porting documents, with the FAA deci-
sionmaker and the hearing docket
clerk, and shall serve a copy of the no-
tice and supporting documents on each
party and the administrative law
judge, not later than 10 days after the
administrative law judge’s decision
forming the basis of an interlocutory
appeal of right or not later than 10
days after the administrative law
judge’s decision granting an interlocu-
tory appeal for cause, whichever is ap-
propriate. A party shall file a reply
brief, if any, with the FAA decision-
maker and serve a copy of the reply
brief on each party, not later than 10
days after service of the appeal brief.
The FAA decisionmaker shall render a
decision on the interlocutory appeal,
on the record and as a part of the deci-
sion in the proceedings, within a rea-
sonable time after receipt of the inter-
locutory appeal.

(e) The FAA decisionmaker may re-
ject frivolous, repetitive, or dilatory
appeals, and may issue an order pre-
cluding one or more parties from mak-
ing further interlocutory appeals in a
proceeding in which there have been
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frivolous, repetitive, or dilatory inter-
locutory appeals.

[Amdt. 13–21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13–23, 55 FR 45983, Oct. 31,
1990]

§ 13.220 Discovery.
(a) Initiation of discovery. Any party

may initiate discovery described in
this section, without the consent or ap-
proval of the administrative law judge,
at any time after a complaint has been
filed in the proceedings.

(b) Methods of discovery. The follow-
ing methods of discovery are permitted
under this section: depositions on oral
examination or written questions of
any person; written interrogatories di-
rected to a party; requests for produc-
tion of documents or tangible items to
any person; and requests for admission
by a party. A party is not required to
file written interrogatories and re-
sponses, requests for production of doc-
uments or tangible items and re-
sponses, and requests for admission and
response with the administrative law
judge or the hearing docket clerk. In
the event of a discovery dispute, a
party shall attach a copy of these docu-
ments in support of a motion made
under this section.

(c) Service on the agency. A party
shall serve each discovery request di-
rected to the agency or any agency em-
ployee on the agency attorney of
record.

(d) Time for response to discovery re-
quests. Unless otherwise directed by
this subpart or agreed by the parties, a
party shall respond to a request for dis-
covery, including filing objections to a
request for discovery, not later than 30
days of service of the request.

(e) Scope of discovery. Subject to the
limits on discovery set forth in para-
graph (f) of this section, a party may
discover any matter that is not privi-
leged and that is relevant to the sub-
ject matter of the proceeding. A party
may discover information that relates
to the claim or defense of any party in-
cluding the existence, description, na-
ture, custody, condition, and location
of any document or other tangible item
and the identity and location of any
person having knowledge of discover-
able matter. A party may discover
facts known, or opinions held, by an

expert who any other party expects to
call to testify at the hearing. A party
has no ground to object to a discovery
request on the basis that the informa-
tion sought would not be admissible at
the hearing if the information sought
during discovery is reasonably cal-
culated to lead to the discovery of ad-
missible evidence.

(f) Limiting discovery. The administra-
tive law judge shall limit the frequency
and extent of discovery permitted by
this section if a party shows that—

(1) The information requested is cu-
mulative or repetitious;

(2) The information requested can be
obtained from another less burdensome
and more convenient source;

(3) The party requesting the informa-
tion has had ample opportunity to ob-
tain the information through other dis-
covery methods permitted under this
section; or

(4) The method or scope of discovery
requested by the party is unduly bur-
densome or expensive.

(g) Confidential orders. A party or per-
son who has received a discovery re-
quest for information that is related to
a trade secret, confidential or sensitive
material, competitive or commercial
information, proprietary data, or infor-
mation on research and development,
may file a motion for a confidential
order with the administrative law
judge and shall serve a copy of the mo-
tion for a confidential order on each
party.

(1) The party or person making the
motion must show that the confiden-
tial order is necessary to protect the
information from disclosure to the pub-
lic.

(2) If the administrative law judge de-
termines that the requested material is
not necessary to decide the case, the
administrative law judge shall preclude
any inquiry into the matter by any
party.

(3) If the administrative law judge de-
termines that the requested material
may be disclosed during discovery, the
administrative law judge may order
that the material may be discovered
and disclosed under limited conditions
or may be used only under certain
terms and conditions.

(4) If the administrative law judge de-
termines that the requested material is
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necessary to decide the case and that a
confidential order is warranted, the ad-
ministrative law judge shall provide:

(i) An opportunity for review of the
document by the parties off the record;

(ii) Procedures for excluding the in-
formation from the record; and

(iii) Order that the parties shall not
disclose the information in any manner
and the parties shall not use the infor-
mation in any other proceeding.

(h) Protective orders. A party or a per-
son who has received a request for dis-
covery may file a motion for protective
order with the administrative law
judge and shall serve a copy of the mo-
tion for protective order on each party.
The party or person making the mo-
tion must show that the protective
order is necessary to protect the party
or the person from annoyance, embar-
rassment, oppression, or undue burden
or expense. As part of the protective
order, the administrative law judge
may:

(1) Deny the discovery request;
(2) Order that discovery be conducted

only on specified terms and conditions,
including a designation of the time or
place for discovery or a determination
of the method of discovery; or

(3) Limit the scope of discovery or
preclude any inquiry into certain mat-
ters during discovery.

(i) Duty to supplement or amend re-
sponses. A party who has responded to a
discovery request has a duty to supple-
ment or amend the response, as soon as
the information is known, as follows:

(1) A party shall supplement or
amend any response to a question re-
questing the identity and location of
any person having knowledge of discov-
erable matters.

(2) A party shall supplement or
amend any response to a question re-
questing the identity of each person
who will be called to testify at the
hearing as an expert witness and the
subject matter and substance of that
witness’ testimony.

(3) A party shall supplement or
amend any response that was incorrect
when made or any response that was
correct when made but is no longer
correct, accurate, or complete.

(j) Depositions. The following rules
apply to depositions taken pursuant to
this section:

(1) Form. A deposition shall be taken
on the record and reduced to writing.
The person being deposed shall sign the
deposition unless the parties agree to
waive the requirement of a signature.

(2) Administration of oaths. Within the
United States, or a territory or posses-
sion subject to the jurisdiction of the
United States, a party shall take a dep-
osition before a person authorized to
administer oaths by the laws of the
United States or authorized by the law
of the place where the examination is
held. In foreign countries, a party shall
take a deposition in any manner al-
lowed by the Federal Rules of Civil
Procedure.

(3) Notice of deposition. A party shall
serve a notice of deposition, stating the
time and place of the deposition and
the name and address of each person to
be examined, on the person to be de-
posed, on the administrative law judge,
on the hearing docket clerk, and on
each party not later than 7 days before
the deposition. A party may serve a no-
tice of deposition less than 7 days be-
fore the deposition only with consent
of the administrative law judge. If a
subpoena duces tecum is to be served on
the person to be examined, the party
shall attach a copy of the subpoena
duces tecum that describes the mate-
rials to be produced at the deposition
to the notice of deposition.

(4) Use of depositions. A party may use
any part or all of a deposition at a
hearing authorized under this subpart
only upon a showing of good cause. The
deposition may be used against any
party who was present or represented
at the deposition or who had reason-
able notice of the deposition.

(k) Interrogatories. A party, the par-
ty’s attorney, or the party’s represent-
ative may sign the party’s responses to
interrogatories. A party shall answer
each interrogatory separately and com-
pletely in writing.If a party objects to
an interrogatory, the party shall state
the objection and the reasons for the
objection. An opposing party may use
any part or all of a party’s responses to
interrogatories at a hearing authorized
under this subpart to the extent that
the response is relevant, material, and
not repetitious.

(1) A party shall not serve more than
30 interrogatories to each other party.
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Each subpart of an interrogatory shall
be counted as a separate interrogatory.

(2) A party shall file a motion for
leave to serve additional interrog-
atories on a party with the administra-
tive law judge before serving additional
interrogatories on a party. The admin-
istrative law judge shall grant the mo-
tion only if the party shows good cause
for the party’s failure to inquire about
the information previously and that
the information cannot reasonably be
obtained using less burdensome discov-
ery methods or be obtained from other
sources.

(l) Requests for admission. A party
may serve a written request for admis-
sion of the truth of any matter within
the scope of discovery under this sec-
tion or the authenticity of any docu-
ment described in the request. A party
shall set forth each request for admis-
sion separately. A party shall serve
copies of documents referenced in the
request for admission unless the docu-
ments have been provided or are rea-
sonably available for inspection and
copying.

(1) Time. A party’s failure to respond
to a request for admission, in writing
and signed by the attorney or the
party, not later than 30 days after serv-
ice of the request, is deemed an admis-
sion of the truth of the statement or
statements contained in the request for
admission. The administrative law
judge may determine that a failure to
respond to a request for admission is
not deemed an admission of the truth if
a party shows that the failure was due
to circumstances beyond the control of
the party or the party’s attorney.

(2) Response. A party may object to a
request for admission and shall state
the reasons for objection. A party may
specifically deny the truth of the mat-
ter or describe the reasons why the
party is unable to truthfully deny or
admit the matter. If a party is unable
to deny or admit the truth of the mat-
ter, the party shall show that the party
has made reasonable inquiry into the
matter or that the information known
to, or readily obtainable by, the party
is insufficient to enable the party to
admit or deny the matter. A party may
admit or deny any part of the request
for admission. If the administrative
law judge determines that a response

does not comply with the requirements
of this rule or that the response is in-
sufficient, the matter is deemed admit-
ted.

(3) Effect of admission. Any matter ad-
mitted or deemed admitted under this
section is conclusively established for
the purpose of the hearing and appeal.

(m) Motion to compel discovery. A
party may make a motion to compel
discovery if a person refuses to answer
a question during a deposition, a party
fails or refuses to answer an interrog-
atory, if a person gives an evasive or
incomplete answer during a deposition
or when responding to an interrog-
atory, or a party fails or refuses to
produce documents or tangible items.
During a deposition, the proponent of a
question may complete the deposition
or may adjourn the examination before
making a motion to compel if a person
refuses to answer.

(n) Failure to comply with a discovery
order or order to compel. If a party fails
to comply with a discovery order or an
order to compel, the administrative
law judge, limited to the extent of the
party’s failure to comply with the dis-
covery order or motion to compel,
may:

(1) Strike that portion of a party’s
pleadings;

(2) Preclude prehearing or discovery
motions by that party;

(3) Preclude admission of that por-
tion of a party’s evidence at the hear-
ing; or

(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.

[Amdt. 13–21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13–23, 55 FR 45983, Oct. 31,
1990]

§ 13.221 Notice of hearing.

(a) Notice. The administrative law
judge shall give each party at least 60
days notice of the date, time, and loca-
tion of the hearing.

(b) Date, time, and location of the hear-
ing. The administrative law judge to
whom the proceedings have been as-
signed shall set a reasonable date,
time, and location for the hearing. The
administrative law judge shall consider
the need for discovery and any joint
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procedural or discovery schedule sub-
mitted by the parties when determin-
ing the hearing date. The administra-
tive law judge shall give due regard to
the convenience of the parties, the lo-
cation where the majority of the wit-
nesses reside or work, and whether the
location is served by a scheduled air
carrier.

(c) Earlier hearing. With the consent
of the administrative law judge, the
parties may agree to hold the hearing
on an earlier date than the date speci-
fied in the notice of hearing.

§ 13.222 Evidence.
(a) General. A party is entitled to

present the party’s case or defense by
oral, documentary, or demonstrative
evidence, to submit rebuttal evidence,
and to conduct any cross-examination
that may be required for a full and true
disclosure of the facts.

(b) Admissibility. A party may intro-
duce any oral, documentary, or demon-
strative evidence in support of the par-
ty’s case or defense. The administra-
tive law judge shall admit any oral,
documentary, or demonstrative evi-
dence introduced by a party but shall
exclude irrelevant, immaterial, or un-
duly repetitious evidence.

(c) Hearsay evidence. Hearsay evi-
dence is admissible in proceedings gov-
erned by this subpart. The fact that
evidence submitted by a party is hear-
say goes only to the weight of the evi-
dence and does not affect its admissi-
bility.

§ 13.223 Standard of proof.
The administrative law judge shall

issue an initial decision or shall rule in
a party’s favor only if the decision or
ruling is supported by, and in accord-
ance with, the reliable, probative, and
substantial evidence contained in the
record. In order to prevail, the party
with the burden of proof shall prove
the party’s case or defense by a prepon-
derance of reliable, probative, and sub-
stantial evidence.

§ 13.224 Burden of proof.
(a) Except in the case of an affirma-

tive defense, the burden of proof is on
the agency.

(b) Except as otherwise provided by
statute or rule, the proponent of a mo-

tion, request, or order has the burden
of proof.

(c) A party who has asserted an af-
firmative defense has the burden of
proving the affirmative defense.

§ 13.225 Offer of proof.
A party whose evidence has been ex-

cluded by a ruling of the administra-
tive law judge may offer the evidence
for the record on appeal.

§ 13.226 Public disclosure of evidence.
(a) The administrative law judge may

order that any information contained
in the record be withheld from public
disclosure. Any person may object to
disclosure of information in the record
by filing a written motion to withhold
specific information with the adminis-
trative law judge and serving a copy of
the motion on each party. The party
shall state the specific grounds for non-
disclosure in the motion.

(b) The administrative law judge
shall grant the motion to withhold in-
formation in the record if, based on the
motion and any response to the mo-
tion, the administrative law judge de-
termines that disclosure would be det-
rimental to aviation safety, disclosure
would not be in the public interest, or
that the information is not otherwise
required to be made available to the
public.

§ 13.227 Expert or opinion witnesses.
An employee of the agency may not

be called as an expert or opinion wit-
ness, for any party other than the
FAA, in any proceeding governed by
this subpart. An employee of a respond-
ent may not be called by an agency at-
torney as an expert or opinion witness
for the FAA in any proceeding gov-
erned by this subpart to which the re-
spondent is a party.

§ 13.228 Subpoenas.
(a) Request for subpoena. A party may

obtain a subpoena to compel the at-
tendance of a witness at a deposition or
hearing or to require the production of
documents or tangible items from the
hearing docket clerk. The hearing
docket clerk shall deliver the sub-
poena, signed by the hearing docket
clerk or an administrative law judge
but otherwise in blank, to the party.
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The party shall complete the subpoena,
stating the title of the action and the
date and time for the witness’ attend-
ance or production of documents or
items. The party who obtained the sub-
poena shall serve the subpoena on the
witness.

(b) Motion to quash or modify the sub-
poena. A party, or any person upon
whom a subpoena has been served, may
file a motion to quash or modify the
subpoena with the administrative law
judge at or before the time specified in
the subpoena for compliance. The ap-
plicant shall describe, in detail, the
basis for the application to quash or
modify the supoena including, but not
limited to, a statement that the testi-
mony, document, or tangible evidence
is not relevant to the proceeding, that
the subpoena is not reasonably tailored
to the scope of the proceeding, or that
the subpoena is unreasonable and op-
pressive. A motion to quash or modify
the subpoena will stay the effect of the
subpoena pending a decision by the ad-
ministrative law judge on the motion.

(c) Enforcement of subpoena. Upon a
showing that a person has failed or re-
fused to comply with a subpoena, a
party may apply to the local Federal
district court to seek judicial enforce-
ment of the subpoena in accordance
with section 1004 of the Federal Avia-
tion Act of 1958, as amended.

§ 13.229 Witness fees.
(a) General. Unless otherwise author-

ized by the administrative law judge,
the party who applies for a subpoena to
compel the attendance of a witness at
a deposition or hearing, or the party at
whose request a witness appears at a
deposition or hearing, shall pay the
witness fees described in this section.

(b) Amount. Except for an employee
of the agency who appears at the direc-
tion of the agency, a witness who ap-
pears at a deposition or hearing is enti-
tled to the same fees and mileage ex-
penses as are paid to a witness in a
court of the United States in com-
parable circumstances.

§ 13.230 Record.
(a) Exclusive record. The transcript of

all testimony in the hearing, all exhib-
its received into evidence, and all mo-
tions, applications, requests, and rul-

ings shall constitute the exclusive
record for decision of the proceedings
and the basis for the issuance of any
orders in the proceeding. Any proceed-
ings regarding the disqualification of
an administrative law judge shall be
included in the record.

(b) Examination and copying of record.
Any person may examine the record at
the Hearing Docket, Federal Aviation
Administration, 800 Independence Ave-
nue, SW., Room 924A, Washington, DC
20591. Any person may have a copy of
the record after payment of reasonable
costs to copy the record.

§ 13.231 Argument before the adminis-
trative law judge.

(a) Arguments during the hearing. Dur-
ing the hearing, the administrative law
judge shall give the parties a reason-
able opportunity to present arguments
on the record supporting or opposing
motions, objections, and rulings if the
parties request an opportunity for ar-
gument. The administrative law judge
may request written arguments during
the hearing if the administrative law
judge finds that submission of written
arguments would be reasonable.

(b) Final oral argument. At the conclu-
sion of the hearing and before the ad-
ministrative law judge issues an initial
decision in the proceedings, the parties
are entitled to submit oral proposed
findings of fact and conclusions of law,
exceptions to rulings of the adminis-
trative law judge, and supporting argu-
ments for the findings, conclusions, or
exceptions. At the conclusion of the
hearing, a party may waive final oral
argument.

(c) Posthearing briefs. The administra-
tive law judge may request written
posthearing briefs before the adminis-
trative law judge issues an initial deci-
sion in the proceedings if the adminis-
trative law judge finds that submission
of written arguments would be reason-
able. If a party files a written
posthearing brief, the party shall in-
clude proposed findings of fact and con-
clusions of law, exceptions to rulings of
the administrative law judge, and sup-
porting arguments for the findings,
conclusions, or exceptions. The admin-
istrative law judge shall give the par-
ties a reasonable opportunity, not
more than 30 days after receipt of the
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transcript, to prepare and submit the
briefs.

§ 13.232 Initial decision.

(a) Contents. The administrative law
judge shall issue an initial decision at
the conclusion of the hearing. In each
oral or written decision, the adminis-
trative law judge shall include findings
of fact and conclusions of law, and the
grounds supporting those findings and
conclusions, upon all material issues of
fact, the credibility of witnesses, the
applicable law, any exercise of the ad-
ministrative law judge’s discretion, the
amount of any civil penalty found ap-
propriate by the administrative law
judge, and a discussion of the basis for
any order issued in the proceedings.
The administrative law judge is not re-
quired to provide a written explanation
for rulings on objections, procedural
motions, and other matters not di-
rectly relevant to the substance of the
initial decision. If the administrative
law judge refers to any previous unre-
ported or unpublished initial decision,
the administrative law judge shall
make copies of that initial decision
available to all parties and the FAA de-
cisionmaker.

(b) Oral decision. Except as provided
in paragraph (c) of this section, at the
conclusion of the hearing, the adminis-
trative law judge shall issue the initial
decision and order orally on the record.

(c) Written decision. The administra-
tive law judge may issue a written ini-
tial decision not later than 30 days
after the conclusion of the hearing or
submission of the last posthearing brief
if the administrative law judge finds
that issuing a written initial decision
is reasonable. The administrative law
judge shall serve a copy of any written
initial decision on each party.

(d) Order assessing civil penalty. Unless
appealed pursuant to § 13.233 of this
subpart, the initial decision issued by
the administrative law judge shall be
considered an order assessing civil pen-
alty if the administrative law judge
finds that an alleged violation occurred
and determines that a civil penalty, in
an amount found appropriate by the
administrative law judge, is warranted.

§ 13.233 Appeal from initial decision.

(a) Notice of appeal. A party may ap-
peal the initial decision, and any deci-
sion not previously appealed pursuant
to § 13.219, by filing a notice of appeal
with the FAA decisionmaker. A party
shall file the notice of appeal with the
Federal Aviation Administration, 800
Independence Avenue, SW., Room 924A,
Washington, DC 20591, Attention: Ap-
pellate Docket Clerk. A party shall file
the notice of appeal not later than 10
days after entry of the oral initial deci-
sion on the record or service of the
written initial decision on the parties
and shall serve a copy of the notice of
appeal on each party.

(b) Issues on appeal. A party may ap-
peal only the following issues:

(1) Whether each filing of fact is sup-
ported by a preponderance of reliable,
probative, and substantial evidence;

(2) Whether each conclusion of law is
made in accordance with applicable
law, precedent, and public policy; and

(3) Whether the administrative law
judge committed any prejudicial errors
during the hearing that support the ap-
peal.

(c) Perfecting an appeal. Unless other-
wise agreed by the parties, a party
shall perfect an appeal, not later than
50 days after entry of the oral initial
decision on the record or service of the
written initial decision on the party,
by filing an appeal brief with the FAA
decisionmaker.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for perfecting the ap-
peal with the consent of the FAA deci-
sionmaker. If the FAA decisionmaker
grants an extension of time to perfect
the appeal, the appellate docket clerk
shall serve a letter confirming the ex-
tension of time on each party.

(2) Written motion for extension. If the
parties do not agree to an extension of
time for perfecting an appeal, a party
desiring an extension of time may file
a written motion for an extension with
the FAA decisionmaker and shall serve
a copy of the motion on each party.
The FAA decisionmaker may grant an
extension if good cause for the exten-
sion is shown in the motion.
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(d) Appeal briefs. A party shall file the
appeal brief with the FAA decision-
maker and shall serve a copy of the ap-
peal brief on each party.

(1) A party shall set forth, in detail,
the party’s specific objections to the
initial decision or rulings in the appeal
brief. A party also shall set forth, in
detail, the basis for the appeal, the rea-
sons supporting the appeal, and the re-
lief requested in the appeal. If the
party relies on evidence contained in
the record for the appeal, the party
shall specifically refer to the pertinent
evidence contained in the transcript in
the appeal brief.

(2) The FAA decisionmaker may dis-
miss an appeal, on the FAA decision-
maker’s own initiative or upon motion
of any other party, where a party has
filed a notice of appeal but fails to per-
fect the appeal by timely filing an ap-
peal brief with the FAA decisionmaker.

(e) Reply brief. Unless otherwise
agreed by the parties, any party may
file a reply brief with the FAA deci-
sionmaker not later than 35 days after
the appeal brief has been served on
that party. The party filing the reply
brief shall serve a copy of the reply
brief on each party. If the party relies
on evidence contained in the record for
the reply, the party shall specifically
refer to the pertinent evidence con-
tained in the transcript in the reply
brief.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for filing a reply brief
with the consent of the FAA decision-
maker. If the FAA decisionmaker
grants an extension of time to file the
reply brief, the appellate docket clerk
shall serve a letter confirming the ex-
tension of time on each party.

(2) Written motion for extension. If the
parties do not agree to an extension of
time for filing a reply brief, a party de-
siring an extension of time may file a
written motion for an extension with
the FAA decisionmaker and shall serve
a copy of the motion on each party.
The FAA decisionmaker may grant an
extension if good cause for the exten-
sion is shown in the motion.

(f) Other briefs. The FAA decision-
maker may allow any person to submit
an amicus curiae brief in an appeal of an
initial decision. A party may not file

more than one appeal brief or reply
brief. A party may petition the FAA
decisionmaker, in writing, for leave to
file an additional brief and shall serve
a copy of the petition on each party.
The party may not file the additional
brief with the petition. The FAA deci-
sionmaker may grant leave to file an
additional brief if the party dem-
onstrates good cause for allowing addi-
tional argument on the appeal. The
FAA decisionmaker will allow a rea-
sonable time for the party to file the
additional brief.

(g) Number of copies. A party shall file
the original appeal brief or the original
reply brief, and two copies of the brief,
with the FAA decisionmaker.

(h) Oral argument. The FAA decision-
maker has sole discretion to permit
oral argument on the appeal. On the
FAA decisionmaker’s own initiative or
upon written motion by any party, the
FAA decisionmaker may find that oral
argument will contribute substantially
to the development of the issues on ap-
peal and may grant the parties an op-
portunity for oral argument.

(i) Waiver of objections on appeal. If a
party fails to object to any alleged
error regarding the proceedings in an
appeal or a reply brief, the party
waives any objection to the alleged
error. The FAA decisionmaker is not
required to consider any objection in
an appeal brief or any argument in the
reply brief if a party’s objection is
based on evidence contained on the
record and the party does not specifi-
cally refer to the pertinent evidence
from the record in the brief.

(j) FAA decisionmaker’s decision on ap-
peal. The FAA decisionmaker will re-
view the briefs on appeal and the oral
argument, if any, to determine if the
administrative law judge committed
prejudicial error in the proceedings or
that the initial decision should be af-
firmed, modified, or reversed. The FAA
decisionmaker may affirm, modify, or
reverse the initial decision, make any
necessary findings, or may remand the
case for any proceedings that the FAA
decisionmaker determines may be nec-
essary.

(1) The FAA decisionmaker may raise
any issue, on the FAA decisionmaker’s
own initiative, that is required for
proper disposition of the proceedings.
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The FAA decisionmaker will give the
parties a reasonable opportunity to
submit arguments on the new issues
before making a decision on appeal. If
an issue raised by the FAA decision-
maker requires the consideration of ad-
ditional testimony or evidence, the
FAA decisionmaker will remand the
case to the administrative law judge
for further proceedings and an initial
decision related to that issue. If an
issue raised by the FAA decisionmaker
is solely an issue of law or the issue
was addressed at the hearing but was
not raised by a party in the briefs on
appeal, a remand of the case to the ad-
ministrative law judge for further pro-
ceedings is not required but may be
provided in the discretion of the FAA
decisionmaker.

(2) The FAA decisionmaker will issue
the final decision and order of the Ad-
ministrator on appeal in writing and
will serve a copy of the decision and
order on each party. Unless a petition
for review is filed pursuant to § 13.235, a
final decision and order of the Admin-
istrator shall be considered an order
assessing civil penalty if the FAA deci-
sionmaker finds that an alleged viola-
tion occurred and a civil penalty is
warranted.

(3) A final decision and order of the
Administrator after appeal is precedent
in any other civil penalty action. Any
issue, finding or conclusion, order, rul-
ing, or initial decision of an adminis-
trative law judge that has not been ap-
pealed to the FAA decisionmaker is
not precedent in any other civil pen-
alty action.

§ 13.234 Petition to reconsider or mod-
ify a final decision and order of the
FAA decisionmaker on appeal.

(a) General. Any party may petition
the FAA decisionmaker to reconsider
or modify a final decision and order
issued by the FAA decisionmaker on
appeal from an initial decision. A party
shall file a petition to reconsider or
modify with the FAA decisionmaker
not later than 30 days after service of
the FAA decisionmaker’s final decision
and order on appeal and shall serve a
copy of the petition on each party. The
FAA decisionmaker will not reconsider
or modify an initial decision and order
issued by an administrative law judge

that has not been appealed by any
party to the FAA decisionmaker.

(b) Form and number of copies. A party
shall file a petition to reconsider or
modify, in writing, with the FAA deci-
sionmaker. The party shall file the
original petition with the FAA deci-
sionmaker and shall serve a copy of the
petition on each party.

(c) Contents. A party shall state brief-
ly and specifically the alleged errors in
the final decision and order on appeal,
the relief sought by the party, and the
grounds that support, the petition to
reconsider or modify.

(1) If the petition is based, in whole
or in part, on allegations regarding the
consequences of the FAA decision-
maker’s decision, the party shall de-
scribe these allegations and shall de-
scribe, and support, the basis for the
allegations.

(2) If the petition is based, in whole
or in part, on new material not pre-
viously raised in the proceedings, the
party shall set forth the new material
and include affidavits of prospective
witnesses and authenticated docu-
ments that would be introduced in sup-
port of the new material. The party
shall explain, in detail, why the new
material was not discovered through
due diligence prior to the hearing.

(d) Repetitious and frivolous petitions.
The FAA decisionmaker will not con-
sider repetitious or frivolous petitions.
The FAA decisionmaker may sum-
marily dismiss repetitious or frivolous
petitions to reconsider or modify.

(e) Reply petitions. Any other party
may reply to a petition to reconsider
or modify, not later than 10 days after
service of the petition on that party,
by filing a reply with the FAA deci-
sionmaker. A party shall serve a copy
of the reply on each party.

(f) Effect of filing petition. Unless oth-
erwise ordered by the FAA decision-
maker, filing of a petition pursuant to
this section will not stay or delay the
effective date of the FAA decision-
maker’s final decision and order on ap-
peal and shall not toll the time allowed
for judicial review.

(g) FAA decisionmaker’s decision on pe-
tition. The FAA decisionmaker has sole
discretion to grant or deny a petition
to reconsider or modify. The FAA deci-
sionmaker will grant or deny a petition
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to reconsider or modify within a rea-
sonable time after receipt of the peti-
tion or receipt of the reply petition, if
any. The FAA decisionmaker may af-
firm, modify, or reverse the final deci-
sion and order on appeal, or may re-
mand the case for any proceedings that
the FAA decisionmaker determines
may be necessary.

[Amdt. 13–21, 55 FR 27575, July 3, 1990; 55 FR
29293, July 18, 1990; Amdt. 13–23, 55 FR 45983,
Oct. 31, 1990]

§ 13.235 Judicial review of a final deci-
sion and order.

A person may seek judicial review of
a final decision and order of the Ad-
ministrator as provided in section 1006
of the Federal Aviation Act of 1958, as
amended. A party seeking judicial re-
view of a final decision and order shall
file a petition for review not later than
60 days after the final decision and
order has been served on the party.

Subpart H—Civil Monetary Penalty
Inflation Adjustment

SOURCE: Docket No. 28762, 61 FR 67445, Dec.
20, 1996, unless otherwise noted.

§ 13.301 Scope and purpose.
(a) This subpart provides a mecha-

nism for the regular adjustment for in-
flation of civil monetary penalties in
conformity with the Federal Civil Pen-
alties Inflation Adjustment Act of 1990,
28 U.S.C. 2461 (note), as amended by the
Debt Collection Improvement Act of
1996, Public Law 104–134, April 26, 1996,
in order to maintain the deterrent ef-
fect of civil monetary penalties and to
promote compliance with the law. This
subpart also sets out the current ad-
justed maximum civil monetary pen-
alties or range of minimum and maxi-
mum civil monetary penalties for each
statutory civil penalty subject to the
FAA’s jurisdiction.

(b) Each adjustment to the maximum
civil monetary penalty or the range of
minimum and maximum civil mone-
tary penalties, as applicable, made in
accordance with this subpart applies
prospectively from the date it becomes
effective to actions initiated under this
part, notwithstanding references to a
specific maximum civil monetary pen-

alty or range of minimum and maxi-
mum civil monetary penalties con-
tained elsewhere in this part.

§ 13.303 Definitions.
(a) Civil Monetary Penalty means any

penalty, fine, or other sanction that:
(1) Is for a specific monetary amount

as provided by Federal law or has a
maximum amount provided by Federal
law;

(2) Is assessed or enforced by the FAA
pursuant to Federal law; and

(3) Is assessed or enforced pursuant
to an administrative proceeding or a
civil action in the Federal courts.

(b) Consumer Price Index means the
Consumer Price Index for all urban
consumers published by the Depart-
ment of Labor.

§ 13.305 Cost of living adjustments of
civil monetary penalties.

(a) Except for the limitation to the
initial adjustment to statutory maxi-
mum civil monetary penalties or range
of minimum and maximum civil mone-
tary penalties set forth in paragraph
(c) of this section, the inflation adjust-
ment under this subpart is determined
by increasing the maximum civil mon-
etary penalty or range of minimum and
maximum civil monetary penalty for
each civil monetary penalty by the
cost-of-living adjustment. Any increase
determined under paragraph (a) of this
section is rounded to the nearest:

(1) Multiple of $10 in the case of pen-
alties less than or equal to $100;

(2) Multiple of $100 in the case of pen-
alties greater than $100 but less than or
equal to $1,000;

(3) Multiple of $1,000 in the case of
penalties greater than $1,000 but less
than or equal to $10,000;

(4) Multiple of $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000;

(5) Multiple of $10,000 in the case of
penalties greater than $100,000 but less
than or equal to $200,000; and

(6) Multiple of $25,000 in the case of
penalties greater than $200,000.

(b) For purposes of paragraph (a) of
this section, the term ‘‘cost-of-living
adjustment’’ means the percentage (if
any) for each civil monetary penalty
by which the Consumer Price Index for
the month of June of the calendar year
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