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a court of competent jurisdiction pur-
suant to section 1007, believes that
changed conditions of fact or law, or
the public interest, require that said
order or judicial action be modified, or
set aside, in whole or in part, such
party may file with DOT a motion re-
questing that DOT take such adminis-
trative action or join in applying to
the appropriate court for such judicial
action, as the case may be. The motion
shall state the changes desired and the
changed circumstances warranting
such action, and shall include the ma-
terials and argument in support there-
of. The motion shall be served on each
party to the proceeding in which the
enforcement action was taken. Within
thirty (30) days after the service of
such motion, any party so served may
file an answer thereto. DOT shall dis-
pose of the motion by such procedure
as it deems appropriate.

Subpart C—Rules Applicable to
Mail Rate Proceedings

§ 302.300 Applicability of this subpart.
This subpart sets forth the special

rules applicable to proceedings for the
establishment of mail rates by DOT for
foreign air transportation and air
transportation between points in Alas-
ka. For information as to other appli-
cable rules, reference should be made
to Subpart A of this part, to the Fed-
eral Aviation Act, and to the sub-
stantive rules, regulations, and orders
of DOT.

§ 302.301 Parties to the proceeding.
The parties to the proceeding shall be

the air carrier or carriers for whom
rates are to be fixed, the Postal Serv-
ice, the Office of the Assistant General
Counsel for Aviation Enforcement and
Proceedings and any other person
whom DOT permits to intervene. (See
§ 302.15.)

FINAL MAIL RATE PROCEEDINGS

§ 302.302 Participation by persons
other than parties.

In addition to participation in hear-
ings in accordance with § 302.14, persons
other than parties may, within the
time fixed for filing notice of objec-

tions to an order to show cause in a
mail rate proceeding as provided in
§ 302.305, submit a memorandum of op-
position to, or in support of, the posi-
tion taken in the petition or order.
Such memorandum shall not be re-
ceived as evidence in the proceeding.

§ 302.303 Institution of proceedings.

Proceedings for the determination of
rates of compensation for the transpor-
tation of mail may be commenced by
the filing of a petition by an air carrier
whose rate is to be fixed, or the Postal
Service, or upon the issuance of an
order by DOT.

(a) The petition shall set forth the
rate or rates sought to be established,
a statement that they are believed to
be fair and reasonable, the reasons sup-
porting the request for a change in
rate, and a detailed economic justifica-
tion sufficient to establish the reason-
ableness of the rate or rates proposed.

(b) In any case where a carrier is op-
erating under a final mail rate uni-
formly applicable to an entire rate-
making unit as established by the De-
partment, a petition must clearly and
unequivocally challenge the rate for
such entire rate-making unit and not
only a part of such unit.

(c) All petitions, amended petitions,
and documents relating thereto shall
be served upon the Postal Service by
sending a copy to the Assistant Gen-
eral Counsel, Transportation, by reg-
istered or certified mail, postpaid,
prior to the filing thereof with the De-
partment. Proof of service on the Post-
al Service shall consist of a statement
in the document that the person filing
it has served a copy on the Assistant
General Counsel, Transportation, as re-
quired by this section. The petition
need not be accompanied by any fur-
ther proof of service, but upon setting
any petition down for public hearing,
the Department will cause notice of
such hearing to be given to such inter-
ested persons as it deems appropriate
in a particular case.

(d) Answers to petitions shall be filed
within 20 days after service of the peti-
tion.
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PROCEDURE WHEN AN ORDER TO SHOW
CAUSE IS ISSUED

§ 302.304 Order to show cause.

Whether the proceeding is com-
menced by the filing of a petition or
upon the Department’s own initiative,
the DOT may issue an order directing
the respondent to show cause why it
should not adopt such provisional find-
ings and conclusions, and such rates, as
may be specified in the order to show
cause.

§ 302.305 Objections and answer to
order to show cause.

(a) Any person having objections to
the provisional rates specified in such
order shall file with the Department a
notice of objection within ten (10) days
after the date of service of such order.

(b) If such notice is filed as aforesaid,
written answer and any supporting
documents shall be filed within thirty
(30) days after the service of the order
to show cause. The Department may
specify different times for filing a no-
tice of objection or an answer. An an-
swer to an order to show cause shall
contain specific objections, and exhib-
its in support thereof, and shall set
forth the findings and conclusions, the
rates, and the supporting exhibits
which would be substituted for the cor-
responding items in the Statement of
Provisional Findings and Conclusions,
if such objections were found valid.

(c) A notice or answer filed by a per-
son who is neither a party nor a person
ultimately permitted to intervene
shall be treated as a memorandum filed
under § 302.302.

§ 302.306 Effect of failure to timely file
notice and answer raising material
issue of fact.

If no notice, or, if after notice, no an-
swer is filed within the designated
time, all parties shall be deemed to
have waived the right to a hearing and
all other procedural steps short of a
final decision of the Department fixing
rates, and, in such case, or if an answer
timely filed raises no material issue of
fact, the Department may thereupon,
upon the basis of all of the documents
filed in the proceeding, enter a final
order fixing the fair and reasonable

rate or rates as specified in the order
to show cause.

§ 302.307 Procedure when material
issue of fact is timely raised.

If an answer raising a material issue
of fact is filed within the time des-
ignated in the Department’s order, a
prehearing conference and hearing
shall be held unless waived by all par-
ties. The issues shall be limited to
those specifically raised by the answer,
except that at the prehearing con-
ference, the administrative law judge
may permit the parties to raise such
additional issues as he or she deems
necessary to a full and fair determina-
tion of a fair and reasonable rate. (Ref-
erence should be made to Subpart A of
this part for rules applicable to hear-
ings.)

§ 302.308 Evidence.
All direct evidence shall be in writ-

ing and shall be filed in exhibit form in
advance of the hearing unless, for good
cause shown, the administrative law
judge otherwise directs.

PROCEDURE WHEN NO ORDER TO SHOW
CAUSE IS ISSUED

§ 302.309 Hearing to be ordered.
When no order to show cause is to be

issued by the Department, the Depart-
ment will order a hearing before an ad-
ministrative law judge similar to that
provided for in §§ 302.307 and 302.308, ex-
cept that the issues at such hearing
shall be formulated initially at a pre-
hearing conference.

TEMPORARY RATE PROCEEDINGS

§ 302.310 Procedure for fixing tem-
porary service and subsidy mail
rates.

(a) At any time during the pendency
of a proceeding for the determination
of final mail rates, the Department,
upon its own initiative, or on petition
by the carrier whose rates are in issue
or the Postal Service, may fix tem-
porary rates of compensation for the
transportation of mail subject to down-
ward or upward adjustment upon the
determination of final mail rates.

(b) Temporary service mail rates:
The procedure for determining tem-
porary mail rates involving an issue as
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to the service mail rates payable by
the Postal Service pursuant to section
406(c) of the Act shall be the same as
for the determination of final mail
rates, except that:

(1) Notice of objections to the De-
partment’s show cause order proposing
temporary service mail rates must be
filed by any party or petitioner for
intervention within 8 days, and an an-
swer within 15 days, of the time such
order is served;

(2) Failure to file notice of objections
within the 8-day period shall be deemed
to be a waiver of all further procedural
steps before final decision, including
hearing and initial or tentative deci-
sion, and the proceeding will stand sub-
mitted to the DOT decisionmaker for
final decision.

(3) In the absence of a convincing
showing that it will result in substan-
tial prejudice to any party or delay the
proceeding, the administrative law
judge shall require the parties to sub-
mit all their testimony in writing and
shall closely limit cross-examination
to the essential issues (bearing in mind
the purpose and urgency of fixing tem-
porary mail rates together with the
fact that such temporary rates are sub-
ject to downward or upward adjust-
ment upon the fixing of final rates),
and shall in all other respects urgently
expedite the proceeding.

INFORMAL MAIL RATE CONFERENCE
PROCEDURE

§ 302.311 Invocation of procedure.
Conferences between DOT employees,

representatives of air carriers, the
Postal Service and other interested
persons may be called by DOT employ-
ees for the purpose of considering and
clarifying issues and factual material
in pending proceedings for the estab-
lishment of rates for the transpor-
tation of mail.

§ 302.312 Scope of conferences.
The mail rate conferences shall be

limited to the discussion of, and pos-
sible agreement on, particular issues
and related factual material in accord-
ance with sound rate-making prin-
ciples. The duties and powers of DOT
employees in rate conferences essen-
tially will not be different, therefore,

from the duties and powers the Depart-
ment has in the processing of rate
cases not involving a rate conference.
The employee function in both in-
stances is to present clearly to the
DOT decisionmaker the issues and the
related material facts, together with
recommendations. The DOT decision-
maker will make an independent deter-
mination of the soundness of the em-
ployee’s analyses and recommenda-
tions.

§ 302.313 Participants in conferences.
The persons entitled to be present in

mail rate conferences will be the rep-
resentatives of the carrier whose rates
are in issue, the staff of the Postal
Service, and the authorized DOT em-
ployees. No other person will attend
unless the DOT employees deems his or
her presence necessary in the interest
of one or more purposes to be accom-
plished, and in such case his or her par-
ticipation will be limited to such spe-
cific purposes. No person, however,
shall have the duty to attend merely
by reason of invitation by the author-
ized DOT employees.

§ 302.314 Conditions upon participa-
tion.

(a) Nondisclosure of information. As a
condition to participation, every par-
ticipant, during the period of the con-
ference and for 90 days after its termi-
nation, or until the Department takes
public action with respect to the facts
and issues covered in the conference,
whichever is earlier:

(1) Shall, except for necessary disclo-
sures in the course of employment in
connection with conference business,
hold the information obtained in con-
ference in absolute confidence and
trust; (2) shall not deal, directly or in-
directly, for the account of himself or
herself, his or her immediate family,
members of his or her firm or company,
or as a trustee, in securities of the car-
rier involved in the rate conference ex-
cept that under exceptional cir-
cumstances special permission may be
obtained in advance from the Depart-
ment; and (3) shall adopt effective con-
trols for the confidential handling of
such information and shall instruct
personnel under his or her supervision,
who by reason of their employment
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3 Restrictions on disclosure of confidential
information and dealing in air carrier securi-
ties are imposed upon the DOT employees
pursuant to applicable law.

come into possession of information
obtained at the conference, that such
information is confidential and must
not be disclosed to anyone except to
the extent absolutely necessary in the
course of employment, and must not be
misused. The word ‘‘information’’, as
used in paragraph (b) of this section,
shall refer only to information ob-
tained at the conference regarding the
future course of action or position of
the Department or its employees with
respect to the facts or issues discussed
at the conference.

(b) Signed statement required. Every
representative of a carrier actually
present at any conference shall sign a
statement that he or she has read this
entire instruction and promises to
abide by it and advise any other partic-
ipant to whom he or she discloses any
confidential information of the restric-
tions imposed above. Every representa-
tive of the Postal Service actually
present at any conference shall, on his
or her own behalf, sign a statement to
the same effect.

(c) Presumption of having conference
information. A director of any carrier,
which has had a representative at the
conference, who deals either directly or
indirectly for himself or herself, his or
her immediate family, members of his
or her firm or company, or as a trustee,
in securities of the air carrier involved
in the conference, during the restricted
period set forth above, shall be pre-
sumed to have come into possession of
information obtained at the conference
knowing that such information was
subject to the restrictions imposed
above; but such presumption can be re-
butted.

(d) Compliance report required. Within
ten (10) days after the expiration of the
time specified for keeping conference
matters confidential every participant,
as defined in this section, shall file a
verified compliance report with the
Documentary Services Division stating
that he or she has complied in every re-
spect with the conditions of this sec-
tion, or if he or she has not so com-
plied, stating in detail in what respects
he or she has failed to comply.

(e) Persons subject to the provisions of
this section. For the purposes of this
section, participants shall include (1)
any representative of any carrier and

any representative of the Postmaster
General actually present at the con-
ference; (2) the carrier and the officers
of any carrier which has had a rep-
resentative at the conference; (3) the
directors of any carrier, which has had
a representative at the conference, the
members of any firm of attorneys or
consultants, which has had a represent-
ative at the conference, and the mem-
bers of the Postmaster General’s staff,
who come into possession of informa-
tion obtained at the conference, know-
ing that such information is subject to
the restrictions imposed in this sec-
tion. 3

§ 302.315 Information to be requested
from carrier.

With respect to the rate for the fu-
ture period, the carrier will be re-
quested to submit detailed estimates as
to traffic, revenues and expenses by ap-
propriate periods and the investment
which will be required to perform the
operations for a full future year. Full
and adequate support shall be pre-
sented for all estimates, particularly
where such estimates deviate materi-
ally from the carrier’s past experience.
With respect to the rate for a past pe-
riod, essentially the same procedure
shall be followed. Other information or
data likewise may be requested by the
DOT employees. All data submitted by
the carrier shall be certified by a re-
sponsible officer.

§ 302.316 DOT analysis of data for sub-
mission of answers thereto.

After a careful analysis of these data,
the DOT employees will, in most cases,
send the carrier what might be termed
a statement of exceptions showing
areas of differences. Where practicable,
the carrier may submit its answer to
these exceptions. Conferences will then
be scheduled to work out a clear under-
standing and resolution of the issues
and facts from the standpoint of sound
ratemaking principles.
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§ 302.317 Availability of data to Postal
Service.

The representatives of the Postal
Service shall have access to all con-
ference data and, insofar as prac-
ticable, shall be furnished copies of all
pertinent data prepared by the DOT
employees and the carrier, and a rea-
sonable time shall be allowed to get ac-
quainted with the facts and issues and
to make any presentation deemed nec-
essary. Provided, That in cases other
than those involving an issue as to the
service mail rates payable by the Post-
al Service pursuant to section 406(c) of
the Act representatives of the Postal
Service shall be furnished with copies
of data under this provision only upon
their written request.

§ 302.318 Post-conference procedure.
The rate conferences not being in the

nature of proceedings, no briefs, or ar-
gument, or any formal steps, will be
entertained by the Department. The
form, content and time of the staff’s
presentation to the Department are en-
tirely matters of internal procedure.
Any party to the mail rate proceeding
may, through an authorized DOT em-
ployee, request the opportunity to sub-
mit a written or oral statement to the
DOT decisionmaker on any unresolved
issue. The Department will grant such
requests whenever it deems such action
desirable in the interest of further clar-
ification and understanding of the
issues. The granting of an opportunity
for such further presentation shall not,
however, impair the rights that any
party might otherwise have under the
act and the rules of practice.

§ 302.319 Effect of conference agree-
ments.

No agreements or understanding
reached in rate conferences as to facts
or issues shall in any respect be bind-
ing on the Department or any partici-
pant. Any party to mail rate pro-
ceedings will have the same rights to
file an answer and take other proce-
dural steps as though no rate con-
ference had been held. The fact, how-
ever, that rate conferences were held
and certain agreements or under-
standings may have been reached on
certain facts and issues renders it prop-
er to provide that upon the filing of an

answer by any party to the rate pro-
ceeding all issues going to the estab-
lishment of a rate shall be open, except
insofar as limited in prehearing con-
ference in accordance with § 302.23.

§ 302.320 Waiver of §§ 302.313 and
302.314.

After the termination of a mail rate
conference hereunder, the carrier,
whose rates were in issue, may petition
the Department for a release from the
obligations imposed upon it and all
other persons by §§ 302.313 and 302.314.
The Department will grant such peti-
tion only after a detailed and con-
vincing showing is made in the petition
and supporting exhibits and documents
that there is no reasonable possibility
that any of the abuses sought to be pre-
vented will occur or that the Depart-
ment’s processes will in any way be
prejudiced. There will be no hearing or
oral argument on the petition and the
Department will grant or deny the re-
quest without assigning reasons there-
for.

§ 302.321 Time of commencing and ter-
minating conference.

At the commencement of an informal
mail rate conference pursuant to this
section, the authorized DOT employees
conducting such conferences shall issue
to each person present at such con-
ference a written statement to the ef-
fect that such conference is being con-
ducted pursuant to this section and
stating the time of commencement of
such conference; and at the termi-
nation of such conference the DOT em-
ployees conducting such conference
shall note in writing on such statement
the time of termination of such con-
ference.

Subpart D—Rules Applicable to
Exemption Proceedings

§ 302.400 Applicability.
This subpart sets forth the rules ap-

plicable to proceedings for exemptions
under sections 101(3), 416(b)(1), 416(b)(3),
and 416(b)(7) of the Federal Aviation
Act. It also provides for the granting of
emergency exemptions. The provisions
of Subpart A of this part also apply to
such proceedings where not incon-
sistent with this subpart. Proceedings
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