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may be, to compel compliance with
civil penalties which have been im-
posed.
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Subpart A governs.

Filing of applications.

Contents of applications.

Service of documents.

Computation of time.
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Joint pleadings.

Definition of parties.

Economic data and other facts.
Continuances and extensions of

initial or rec-

in foreign air carrier

§302.1 Applicability and description of
part.

(a) Applicability. This part governs
the conduct of all economic pro-
ceedings before DOT whether insti-
tuted by order of DOT or by the filing
with DOT of an application, complaint,
petition, or a section 412 contract or
agreement. This part also contains del-
egations to administrative law judges
and to the DOT decisionmaker of
DOT’s function to render the agency
decision in certain cases. The decision
of administrative law judges is subject

§302.2

to review by the DOT decisionmaker,
pursuant to authority delegated by the
Secretary. Decisions of the DOT deci-
sionmaker are subject to review at the
discretion of the Assistant Secretary
for Aviation and International Affairs.
In appropriate cases, the Secretary
may exercise the discretionary review
authority. The provisions of part 263 of
this chapter of the Economic Regula-
tions are applicable to participation of
air carrier associations in proceedings
under this part. Proceedings involving
““Alaskan air carriers’ are governed by
the rules in this part, except as modi-
fied by part 292 of this chapter.

(b) Description. Subpart A of this part
sets forth general rules applicable to
all types of proceedings. Each of the
other subparts of this part sets forth
special rules applicable to the type of
proceedings described in the title of
the subpart. Therefore, for information
as to applicable rules, reference should
be made to subpart A and to the rules
in the subpart relating to the par-
ticular type of proceeding, if any. In
addition, reference should be made to
the Federal Aviation Act, and to the
substantive rules, regulations and or-
ders of DOT relating to the pro-
ceeding.! Wherever there is any con-
flict between one of the general rules
in subpart A and a special rule in an-
other subpart applicable to a particular
type of proceeding, the special rule will
govern.

[Docket No. 82, 50 FR 2384, Jan. 16, 1985, as
amended by Amdt. 1-261, 59 FR 10061, Mar. 3,
1994]

§302.2 Reference to part and method
of citing rules.

This part shall be referred to as the
“Rules of Practice’”. Each section, and
any paragraph or subparagraph there-
of, shall be referred to as a ‘““‘Rule’. The
number of each rule shall include only
the numbers and letters at the right of
the decimal point. For example, ““302.8
Service of documents’, shall be referred
to as ““Rule 8. Paragraph (a)(2) of that

1The Federal Aviation Act of 1958 may be

found at 72 Stat. 731, and at 49 U.S.C. 1301 et
seq. The Department’s substantive rules may
be found in its Economic Regulations and
Special Regulations (Subchapters A and D of
this chapter, respectively).
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rule, relating to service documents by
the parties, shall be referred to as
“Rule 8 (a)(2)”.

Subpart A—Rules of General
Applicability

§302.3 Filing of documents.

(a) Filing address, date of filing, hours.
Documents required by any section of
this part to be filed with DOT shall be
filed with the Documentary Services
Division of DOT, Washington, DC 20590.

Such documents shall be deemed to
be filed on the date on which they are
actually received by DOT. Documents
must be filed between the hours of 9:00
a.m. and 5:00 p.m., eastern standard or
daylight saving time, whichever is in
effect in the District of Columbia at
the time, Monday to Friday, inclusive,
except on legal holidays.

(b) Formal specifications of documents.
(1) Documents filed under this part
must be on white paper not larger than
8% by 11 inches, including any tables,
charts and other documents that may
be included. Ink must be dark enough
(but may not be green) to provide sub-
stantial contrast for scanning and pho-
tographic reproduction. Text must be
double-spaced (except for footnotes and
long quotations, which may be single-
spaced), using type not smaller than 12
point. The left margin must be at least
1% inches; all other margins must be at
least 1 inch. The title page and first
page must bear a clear date and all
subsequent pages must bear a page
number and abbreviated heading. In
order to facilitate automated proc-
essing in document sheet feeders, docu-
ments of more than one page should be
held together with removable metal
clips or similar retainers. Original doc-
uments may not be bound in any form
or include tabs, except in cases as-
signed by order to an Administrative
Law Judge for hearing, in which case
the filing requirements will be set by
order. Section 302.31 contains addi-
tional requirements as to the contents
and style of briefs.

(2) To facilitate indexing, a filer
should include in or provide with each
document: the docket title and subject;
the relevant operating administration
before which the application or request
is filed; the identity of the filer; the

14 CFR Ch. Il (1-1-99 Edition)

title of the specific action being re-
quested; and the name and address of
the designated agent, and so identified,
on file for official service. The Docket
Management Facility has an Expedited
Processing Sheet that filers can use to
assist in this index input.

(3) Reproduction of documents. Papers
may be reproduced by any duplicating
process, provided all copies are clear
and legible. Appropriate notes or other
indications shall be used, so that the
existence of any matters shown in
color on the original will be accurately
indicated on all copies.

(c) Number of copies. Unless otherwise
specified, an executed original, along
with the number of true copies set
forth below for each type of proceeding,
must be filed with the Docket Manage-
ment Facility. The copies filed need
not be signed, but the name of the per-
son signing the original document, as
distinguished from the firm or organi-
zation he or she represents, must also
be typed or printed on all copies below
the space provided for the signature.

AITPOrt FEes .....oooeuviiviiiiiiiiiiiiieieee 9 copies
Agreements
International Air Transport Associa-
tion (IATA) ..o .6 copies
Other (under 49 USC 41309) ................ 9 copies
Complaints
Enforcement .........coooiiiiiiiiiiiiniens 5 copies
Mail Contracts.. .4 copies

Rates, Fares and Charges in Foreign
Air Transportation................c....... 6 copies
Unfair Practices in Foreign Air
Transportation (49 USC 41310) ...... 7 copies
Employee Protection Program (14
CFR 314) . 7 copies
Exemptions
Computer Reservation Systems (14
[0 == 30/):1-) FRUU R
Other (under 49 USC 40109) ....
Tariffs (under 49 U.S.C. Chapter 415 or

14 CFR 221) i 5 copies
Foreign Air Carrier Permits/Exemp-
TIONS (e 7 copies

International Authority for U.S. Air
Carriers (certificates, exemptions,
allocation of limited frequencies
or charters)........coooeviviiiiiiiiiineens 7 copies

Mail Rate Proceedings ...4 copies

Name Change/Trade Name Registra-

TIONS (o 4 copies
Suspension of Service (14 CFR 323) ............. 4
copies

Tariff Justifications to exceed Stand-
ard International Fare Levels...... 6 copies
U.S. Air Carrier Certificates (involv-
ing Initial or Continuing Fitness)
..................................................... 6 copies
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Other matters.......ccoooivieiiiiiiiieieennns 3 copies

Filers are encouraged to submit one
of the required true copies (except for
counterparts of Agreement CAB 18900)
in electronic form on a 3% inch floppy
disk, labeled to show the filer’s and
representative’s names, the docket
number (if known) or space for it, and
document title. The electronic submis-
sion must be in one of the following
formats: Microsoft Word (or RTF),
WordPerfect, Excel, Lotus 123, or
ASCII text. The disk must be accom-
panied by a signed certification that it
is a true copy of the executed original
document.

(d) Table of contents. All documents
filed under this part consisting of
twenty or more pages must contain a
subject-index of the matter in such
document, with page references.

(e) [Reserved]

(f) Official docket copy. With respect
to all documents filed under this part
that are scanned, the electronic
scanned record produced by the Depart-
ment shall thereafter be the official
docket copy of the document and any
subsequent copies generated by the De-
partment’s electronic records system
will be usable for admission as record
copies in any proceeding before the De-
partment.

[Docket No. 82, 50 FR 2384, Jan. 16, 1985, as
amended at 53 FR 16701, May 11, 1988; Doc.
No. OST-96-1436, 61 FR 29284, June 10, 1996]

§302.4 General
documents.

(a) Contents. In case there is no rule,
regulation, or order of DOT which pre-
scribes the contents of a formal appli-
cation, petition, complaint, motion or
other authorized or required document,
such document shall contain a proper
identification of the parties concerned,
a concise but complete statement of
the facts relied upon and the relief
sought, and, where required by §312.12
or §312.14 of this subchapter, such doc-
ument shall, at the appropriate time,
be accompanied by an Environmental
Evaluation, a representation and expla-
nation with respect to §312.9(a)(2) of
this chapter, or an Environmental as-
sessment, in conformity with those
sections or orders issued thereunder.

(b) Subscription. Every application,
petition, complaint, motion or other

requirements as to

§302.4

authorized or required document shall
be signed by the party filing the same,
or by a duly authorized officer or the
attorney-at-law of record of such
party, or by any other person; Provided,
That, if signed by such other person,
the reason therefor must be stated and
the power of attorney or other author-
ity authorizing such other person to
subscribe the document must be filed
with the document. The signature of
the person signing the document con-
stitutes a certification that he or she
has read the document; that to the best
of his or her knowledge, information
and belief every statement contained
in the instrument is true and no such
statements are misleading; and that it
is not interposed for delay.

(c) Designation of person to receive
service. The initial document filed by a
person shall state on its first page the
name and post office address of the per-
son or persons who may be served with
any documents filed in the proceeding.
It is requested, but not required, that
the telephone number of that person
also be included.

(d) Prohibition of certain documents.
No document which is subject to the
general requirements of this subpart
concerning form, filing, subscription,
service or similar matters shall be filed
with DOT unless:

(1) Such document and its filing by
the person submitting it has been ex-
pressly authorized or required in the
Federal Aviation Act of 1958, any other
law, this part, other Department regu-
lations, or any order or other docu-
ment issued by the DOT decision-
maker, the chief administrative law
judge or an administrative law judge
assigned to the proceeding, and

(2) Such document complies with
each of the requirements of §§302.3 and
302.8, and is submitted as a formal ap-
plication, complaint, petition, motion,
answer, pleading, or similar paper rath-
er than as a letter, telegram, or other
informal written communication: Pro-
vided, however, That for good cause
shown, pleadings of any public body or
civic organization may be submitted in
the form of a letter: Provided further,
That comments concerning tariff
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agreements, which have not been dock-
eted, may be submitted in the form of
a letter.2

(e) Documents improperly filed. A docu-
ment which is filed in violation of the
prohibition imposed by paragraph (d) of
this section, or in violation of a re-
quirement imposed by any other provi-
sion of this part, will not be accepted
for filing by DOT and will not be phys-
ically incorporated in the docket of the
proceeding. The sender of such docu-
ment and all persons who have been
served therewith will be notified infor-
mally of DOT’s action thereon.

(f) Motions for leave to file otherwise
unauthorized documents. (1) DOT will
accept otherwise unauthorized docu-
ments for filing only if leave has pre-
viously been obtained, from the admin-
istrative law judge or the DOT deci-
sionmaker, on written motion and for
good cause shown. The written motion
may be incorporated into the otherwise
unauthorized document for which ad-
mission is sought. In such event, the
document filed shall be titled to de-
scribe both the motion and the under-
lying documents.

(2) After the assignment of an admin-
istrative law judge to a proceeding and
before the issuance of a recommended
or initial decision, or the certification
of the record to the DOT decision-
maker, these motions shall be ad-
dressed to the administrative Ilaw
judge. At all other times, such motions
shall be addressed to the DOT decision-
maker. The administrative law judge
or DOT decisionmaker will promptly
pass upon such motions.

(3) Such motions shall be filed within
seven days after service of any docu-
ment or order or ruling to which the
proposed filing is responsive, and shall
be served on all parties to the pro-
ceeding. Answers thereto may not be
filed.

(4) Such motions shall contain a con-
cise statement of the matters relied
upon as good cause and there shall be
attached thereto the pleading or other
document for which leave to file is
sought.

2See subpart L, §302.1206 providing for the
filing of comments with respect to
undocketed agreements.
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§302.5 Amendment of documents and
dismissal.

If any document initiating, or filed
in, a proceeding is not in substantial
conformity with the applicable rules or
regulations of DOT as to the contents
thereof, or is otherwise insufficient but
not subject to rejection under §302.4(e),
DOT, on its own initiative, or on mo-
tion of any party, may strike or dis-
miss such document, or require its
amendment. An application may be
amended prior to the filing of answers
thereto, or, if no answer is filed, prior
to its designation for hearing. There-
after, applications may be amended
only if leave is granted pursuant to the
procedures set forth in §302.18. If prop-
erly amended, a document and any
statutory deadline shall be made effec-
tive as of the date of original filing but
the time prescribed for the filing of an
answer or any further responsive docu-
ment directed towards the amended
document shall be computed from the
date of the filing of the amendment.

§302.6 Responsive documents.

(a) Answers to applications, com-
plaints, petitions, motions or other
documents or orders instituting pro-
ceedings may be filed by any party to
such proceedings or any person who
has a petition for intervention pending.
Except as otherwise provided, answers
are not required. Protests or memo-
randa of opposition or support, per-
mitted by statute, shall be filed in lieu
of answers or shall be combined with
answers.

NoTE: DOT does not grant formal interven-
tion in nonhearing matters, such as applica-
tions for exemption under section 416(b) of
the Act, and any interested person may file
documents authorized under this part with-
out first obtaining leave.

(b) Further responsive documents:
Except as otherwise provided, no reply
to an answer, reply to a reply, or any
further responsive document shall be
filed. Where a reply to an answer or
any further responsive document is not
fileable, all new matter contained in
such answer shall be deemed con-
troverted. A party to a proceeding
whose application has been the subject
of a protest or memorandum of opposi-
tion or support, permitted by statute,
may respond thereto before the close of
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the hearing in the case to which such
documents relate, orally, in writing, or
by introducing evidence, subject to ap-
propriate rulings by the administrative
law judge. Once such response has been
made, such party may also discuss the
protest or memorandum in his brief to
the administrative law judge or the
DOT decisionmaker or in his or her
oral argument.

(c) Time for filing. Except as otherwise
provided, an answer or any further re-
sponsive document shall be filed within
seven days after service of the docu-
ment to which such responsive filing is
directed. Protests or memoranda of op-
position or support, permitted by stat-
ute, shall be filed before the close of
the hearing in the case to which they
relate.

§302.7 Retention
DOT.

All documents filed with or presented
to DOT may be retained in the files of
the Documentary Services Division.
However, DOT may permit the with-
drawal of original documents upon the
submission of properly authenticated
copies to replace such documents.

of documents by

8§302.8 Service of documents.

(a) Who makes service—(1) DOT. For-
mal complaints, notices, orders to
show cause, other orders, and similar
documents issued by DOT will be
served by DOT upon all parties to the

proceeding.
(2) The parties. Answers, petitions,
motions, briefs, exceptions, notices,

protests, or memoranda, or any other
documents filed by any party or other
person with DOT shall be served by
such party or other person upon all
parties to the proceeding in which it is
filed: Provided, That motions to expe-
dite filed in any proceeding conducted
pursuant to sections 401 and 402 of the
Act, shall, in addition, be served on all
persons who have petitioned for inter-
vention in, or consolidation of applica-
tions with, such proceeding. Proof of
service shall accompany all documents
when they are tendered for filing.

(b) How service may be made. Service
may be made by express mail, first
class mail or priority mail, or by per-
sonal delivery. The means of service se-
lected must be such as to permit com-

§302.8

pliance with section 1005(c) of the Act,
which provides for service of notices,
processes, orders, rules, and regula-
tions by personal service or registered
or certified mail.

(c) Who may be served. Service upon a
party or person may be made upon an
individual, or upon a member of a part-
nership, or firm to be served, or upon
the president or other officer of the
corporation, company, firm, or associa-
tion to be served, or upon the assignee
or legal successor of any of the fore-
going, or upon any attorney of record
for the party, or upon the agent des-
ignated by an air carrier under section
1005(b) of the Act, but it shall be served
upon a person designated by a party to
receive service of documents in a par-
ticular proceeding in accordance with
§302.4(c) once a proceeding has been
commenced.

(d) Where service may be made. Per-
sonal service may be made on any of
the persons described in paragraph (c)
of this section wherever they may be
found, except that an agent designated
by an air carrier under section 1005(b)
of the Act may be served only at his or
her office or usual place of residence.
Service by regular or registered or cer-
tified mail shall be made at the prin-
cipal place of business of the party to
be served, or at his or her usual resi-
dence if he or she is an individual, or at
the office of the party’s attorney of
record, or at the office or usual resi-
dence of the agent designated by air
carrier under section 1005(b) of the Act,
or at the post office address stated for
a person designated to receive service
pursuant to §302.4(c).

(e) Proof of service. Proof of service of
any document shall consist of one of
the following:

(1) A certificate of mailing executed
by the person mailing the document.

(2) An acknowledgment of service
signed by a person receiving service
personally, or a certificate of the per-
son making personal service.

(f) Date of service. Whenever proof of
service by mail is made, the date of
mailing shall be the date of service.
Whenever proof of service by personal
delivery is made, the date of such de-
livery shall be the date of service.

(g) Freely Associated State Proceedings.
In any proceeding directly involving
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air transportation to the Federated
States of Micronesia, the Marshall Is-
lands, or Palau, the Department and
any party or participant in the pro-
ceeding shall serve all documents on
the President and the designated Au-
thorities of the Government(s) in-
volved. This requirement shall apply to
all proceedings where service is other-
wise required, and shall be in addition
to any other service required by this
chapter.

[Docket No. 82, 50 FR 2384, Jan. 16, 1985, as
amended by Amdt 302-72, 52 FR 5445, Feb. 23,
1987]

§302.9 Parties.

The term “‘party’” wherever used in
this part shall include any individual,
firm, partnership, corporation, com-
pany, association, joint stock associa-
tion, or body politic, and any trustee,
receiver, assignee or legal successor
thereof, and shall include the Office of
the Assistant General Counsel for
Aviation Enforcement and Pro-
ceedings. In any proceeding directly in-
volving air transportation to the Fed-
erated States of Micronesia, the Mar-
shall Islands or Palau, these Govern-
ments or their designated Authorities
shall be a party.

[Amdt. 302-72, 52 FR 5445, Feb. 23, 1987]

§302.10 Substitution of parties.

Upon motion and for good cause
shown, DOT may order a substitution
of parties, except that in case of death
of a party, substitution may be ordered
without the filing of a motion.

§302.10a Participation of air carrier
associations in Department pro-
ceedings.

(a) An association composed entirely
or in part of direct air carriers may
participate in any proceedings of the
Department to which the Department’s
procedural regulations apply only if:

(1) The issues substantially affect the
property or financial interests of the
association as opposed to an interest
derivative from its members;

(2) The association acts as a conduit
to the Department of factual informa-
tion gathered from the members, as
distinguished from presentation of
opinions or positions on issues; or
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(3) The association represents mem-
bers that are identified in any docu-
ments filed with the Department, and
that have specifically authorized the
positions taken by the association in
that proceeding. The specific
authorizions may be informal and evi-
dence of them shall be provided only
upon request of the Department.

(b) Upon motion of any interest per-
son or upon it own initiative, the De-
partment may issue an order requiring
an association to withdraw from a case
on the ground of significant divergence
of interest or position within the asso-
ciation.

[Docket No. 47939, 57 FR 40104, Sept. 2, 1992]

§302.11 Appearances;
nesses.

(a) Any party to a proceeding may
appear and be heard in person or by at-
torney. No register of persons who may
practice before DOT is maintained and
no application for admission to prac-
tice is required. Any person practicing
or desiring to practice before DOT
may, upon hearing and good cause
shown, be suspended or barred from
practicing.

(b) Any person appearing in person in
any proceeding governed by this part,
whether in response to a subpena or by
request or permission of DOT, may be
accompanied, represented and advised
by counsel and may be examined by his
own counsel after other questioning.

(c) Any person who submits data or
evidence in a proceeding governed by
this part, whether in response to a sub-
pena or by request or permission of
DOT, may retain or, on payment of
lawfully prescribed costs, procure a
copy of any document submitted by
him or a copy of any transcript made
of his testimony.

rights of wit-

§302.12 Consolidation of proceedings.

(a) Initiation of consolidations. DOT
upon its own initiative or upon motion,
may consolidate for hearing or for
other purposes or may contempora-
neously consider two or more pro-
ceedings which involve substantially
the same parties, or issues which are
the same or closely related, if it finds
that such consolidation or contempora-
neous hearing will be conducive to the
proper dispatch of its business and to
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the ends of justice and will not unduly
delay the proceedings. Although DOT
may, in any particular case, consoli-
date or contemporaneously consider
two or more proceedings on its own
motion, the burden of seeking consoli-
dation or contemporaneous consider-
ation of a particular application shall
rest upon the applicant and DOT will
not undertake to search its docket for
all applications which might be con-
solidated or contemporaneously con-
sidered.

(b) Time for filing. Unless DOT has
provided otherwise in a particular pro-
ceeding, a motion to consolidate or
contemporaneously consider an appli-
cation with any other application shall
be filed not later than the prehearing
conference in the proceeding with
which consolidation or contempora-
neous consideration is requested. If
made at such conference, the motion
may be oral. All motions for consolida-
tion or considerations of issues which
enlarge, expand and change the nature
of the proceeding shall be addressed to
the DOT decisionmaker, unless made
orally at the prehearing conference, in
which event the presiding administra-
tive law judge shall present such mo-
tion to the DOT decisionmaker for his
or her decision. A motion which is not
filed at or prior to the prehearing con-
ference, or within the time prescribed
by the DOT decisionmaker in a par-
ticular proceeding, as the case may be,
shall be dismissed unless the movant
shall clearly show good cause for his or
her failure to file such motion on time.
A motion which does not relate to an
application pending at the time of the
prehearing conference in the pro-
ceeding with which consolidation or
contemporaneous consideration is re-
quested, or on the date specifically pre-
scribed by the DOT decisionmaker in a
particular proceeding for filing of mo-
tions for consolidation or contempora-
neous consideration, shall likewise be
dismissed unless the movant shall
clearly show good cause for his or her
failure to file the application within
the prescribed period.

(c) Answer. If a motion to consolidate
two or more proceedings is filed with
DOT, any party to any of such pro-
ceedings, or any person who has a peti-
tion for intervention pending, may file

§302.14

an answer to such motion within such
period as the DOT decisionmaker may
permit. The administrative law judge
may require that answers to such mo-
tions be stated orally at the prehearing
conference in the proceeding with
which the consolidation is proposed.

(Secs. 204, 401, 402, 1001, Federal Aviation Act
of 1958, as amended by Pub. L. 95-504, 72 Stat.
743, 754, 757, 788, 92 Stat. 1973, 49 U.S.C. 1324,
1371, 1372, 1481, Administrative Procedure
Act (5 U.S.C. 551 et seq.))

§302.13 Joinder of complaints or com-
plainants.

Two or more grounds of complaints
involving substantially the same pur-
poses, subject or state of facts may be
included in one complaint even though
they involve more than one respond-
ent. Two or more complainants may
join in one complaint if their respec-
tive causes of complaint are against
the same party or parties and involve
substantially the same purposes, sub-
ject or state of facts. The DOT deci-
sionmaker he or she may separate or
split complaints if it finds that the
joinder of complaints, complainants, or
respondents will not be conducive to
the proper dispatch of DOT’s business
or the ends of justice.

§302.14 Participation in hearing cases
by persons not parties.

(a) Requests for expedition. In any case
to which the DOT’s principles of prac-
tice. Part 300, are applicable, any inter-
ested person, including any State, sub-
division thereof, State aviation com-
mission, or other public body, may by
motion request expedition of such case
or file an answer in support of or in op-
position to such motions. Such mo-
tions and answers shall be served as
provided in §302.8 of this part.

(b) Participation in hearings. Any per-
son, including any State, subdivision
thereof, State aviation commission, or
other public body, may appear at any
hearing, other than in an enforcement
proceeding, and present any evidence
which is relevant to the issues. With
the consent of the administrative law
judge or the DOT decisionmaker, such
person may also cross-examine wit-
nesses directly. Such persons may also
present to the administrative law judge
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a written statement on the issues in-
volved in the proceeding. Such written
statements, or protests or memoranda
in opposition or support where per-
mitted by statute, shall be filed and
served on all parties prior to the close
of the hearing.

§302.15 Formal
ing cases.

intervention in hear-

(a) Who may intervene. Petitions for
leave to intervene as a party will be en-
tertained only in those cases that are
to be decided upon an evidentiary
record after notice and hearing. Any
person who has a statutory right to be
made a party to such proceeding shall
be permitted to intervene. Any person
whose intervention will be conducive
to the ends of justice and will not un-
duly delay the conduct of such pro-
ceeding may be permitted to intervene.
DOT does not grant formal interven-
tion, as such, in nonhearing matters,
and any interested person may file doc-
uments authorized under this part
without first obtaining leave.

(b) Considerations relevant to deter-
mination of petition to intervene. In pass-
ing upon a petition to intervene, the
following factors, among other things,
will be considered:

(1) The nature of the petitioner’s
right under the statute to be made a
party to the proceeding;

(2) The nature and extent of the prop-
erty, financial or other interest of the
petitioner;

(3) The effect of the order which may
be entered in the proceeding on peti-
tioner’s interest;

(4) The availability of other means
whereby the petitioner’s interest may
be protected;

(5) The extent to which petitioner’s
interest will be represented by existing
parties;

(6) The extent to which petitioner’s
participation may reasonably be ex-
pected to assist in the development of
a sound record; and

(7) The extent to which participation
of the petitioner will broaden the issue
or delay the proceeding.

These criteria will be liberally inter-
preted to facilitate the effective par-
ticipation by members of the public in
DOT proceedings.
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(c) Petition to intervene—(1) Contents.
Any person desiring to intervene in a
proceeding shall file a petition in con-
formity with this part setting forth the
facts and reasons why he or she thinks
he or she should be permitted to inter-
vene. The petition should make spe-
cific reference to the factors set forth
in paragraph (b) of this section.

(2) Time for filing. Unless otherwise
ordered by DOT, any petition for leave
to intervene shall be filed within the
following time limits:

(i) In a proceeding where DOT issues
a show cause order proposing fair and
reasonable mail rates, such petition
shall be filed within the time specified
for filing notice of objection.

(ii) In all other proceedings, includ-
ing mail rate proceedings where no
show cause order is issued, the petition
shall be filed with DOT prior to the
first prehearing conference, or, in the
event that no such conference is to be
held, not later than fifteen (15) days
prior to the hearing.

(iii) A petition to intervene in any
Board proceeding filed by a city, other
public body, or a chamber of commerce
shall be filed with DOT not later than
the last day prior to the beginning of
the hearing thereon.

A petition for leave to intervene which
is not timely filed shall be dismissed
unless the petitioner shall clearly show
good cause for his or her failure to file
such petition on time.

(3) Answer. Any party to a proceeding
may file an answer to a petition to in-
tervene, making specific reference to
the factors set forth in paragraph (b) of
this section, within seven (7) days after
the petition is filed.

(4) Disposition. The decision granting,
denying or otherwise ruling on any pe-
tition to intervene may be issued with-
out receiving testimony or oral argu-
ment either from the petitioner or
other parties to the proceeding.

(d) Effect of granting intervention. A
person permitted to intervene in a pro-
ceeding thereby becomes a party to the
proceeding. However, interventions
provided for in this section are for ad-
ministrative purposes only, and no de-
cision granting leave to intervene shall
be deemed to constitute an expression
by DOT that the intervening party has
such a substantial interest in the order
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that is to be entered in the proceeding
as will entitle it to judicial review of
such order.

§302.16 Computation of time.

In computing any period of time pre-
scribed or allowed by this part, by no-
tice, order or regulation of the DOT or
DOT decisionmaker the chief adminis-
trative law judge or an administrative
law judge, or by any applicable statute,
the day of the act, event, or default
after which the designated period of
time begins to run is not to be in-
cluded. The last day of the period so
computed is to be included, unless it is
a Saturday, Sunday, or legal holiday
for DOT, in which event the period
runs until the end of the next day
which is neither a Saturday, Sunday,
nor holiday. When the period of time
prescribed is seven (7) days or less, in-
termediate Saturdays, Sundays, and
holidays shall be excluded in the com-
putation.

§302.17 Continuances and extensions
of time.

(a) Generally. Whenever a party has
the right or is required to take action
within a period prescribed by this part,
by a notice given thereunder, or by an
order or regulation, the DOT decision-
maker, the head of the Documenting
Services Division or the administrative
law judge assigned to the proceeding
may: (1) Before the expiration of the
prescribed period, with or without no-
tice, extend such period; or (2) upon
motion, permit the act to be done after
the expiration of the specified period,
where the failure to act is clearly
shown to have been the result of excus-
able neglect.

(b) Procedures. Except where an ad-
ministrative law judge has been as-
signed to a proceeding, requests for
continuance or extensions of time, as
described in paragraph (a)(1) or (2) of
this section, shall be directed to the
DOT decisionmaker. Requests for con-
tinuances and extensions of time may
be directed to the Chief Administrative
Law Judge in the absence of the admin-
istrative law judge assigned to the pro-
ceeding.

§302.18

§302.18 Motions.

(a) Generally. An application to the
DOT decisionmaker or an administra-
tive law judge for an order or ruling
not otherwise specifically provided for
in this part shall be by motion. After
the assignment of an administrative
law judge to a proceeding and before
the issuance of a recommended or ini-
tial decision, or the certification of the
record to the DOT decisionmaker, all
motions shall be addressed to the ad-
ministrative law judge. At all other
times motions shall be addressed to the
DOT decisionmaker. All motions shall
be made at an appropriate time de-
pending upon the nature thereof and
the relief requested therein.

NoTE: This paragraph is not construed as
authorizing motions in the nature of peti-
tions for reconsideration.

(a-1) Motions to disqualify DOT em-
ployee in review of hearing matters. In
cases to be determined on an evi-
dentiary record, a party desiring that a
concerned DOT employee disqualify
himself or herself from participating in
a DOT decision shall file a motion sup-
ported by an affidavit setting forth the
grounds for such disqualification with-
in the periods hereinafter prescribed.
Where review of the administrative law
judge’s decision can be obtained only
upon the filing of a petition for discre-
tionary review, such motions shall be
filed on or before the date answers are
due pursuant to §302.28. In cases where
exceptions are filed to recommended,
initial, or tentative decisions or where
the DOT decisionmaker orders review
of an initial or recommended decision
on his or her own initiative, such mo-
tions shall be filed on or before the
date briefs are due pursuant to §302.31
or §302.1755, as applicable. Failure to
file a timely motion shall be deemed a
waiver of disqualification. Applications
for leave to file an untimely motion
seeking disqualification of a concerned
DOT employee shall be accompanied by
an affidavit setting forth in detail why
the facts relied upon as grounds for dis-
qualification were not known and could
not have been discovered with reason-
able diligence within the prescribed
time.

(b) Form and contents. Unless made
during a hearing, motions shall be
made in writing in conformity with
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§§302.3 and 302.4, shall state with par-
ticularity the grounds therefor and the
relief or order sought, and shall be ac-
companied by any affidavits or other
evidence desired to be relied upon. Mo-
tions made during hearings, answers
thereto, and rulings thereon, may be
made orally on the record unless the
administrative law judge directs other-
wise. Written motions shall be filed as
separate documents, and shall not be
incorporated in any other documents,
except (1) where incorporation of a mo-
tion in another document is specifi-
cally authorized by a rule or order of
DOT, or (2) where a document is filed
which requests alternative forms of re-
lief and one of these alternative re-
quests is properly to be made by mo-
tion. In these instances the document
filed shall be appropriately entitled
and identified to indicate that it incor-
porates a motion, otherwise the motion
will be disregarded.

(c) Answers to motions. Within seven
days after a motion is served, or such
other period as the DOT decisionmaker
or the administrative law judge may
fix, any party to the proceeding may
file an answer in support of or in oppo-
sition to the motion, accompanied by
such affidavits or other evidence as it
desires to rely upon. Unless the DOT
decisionmaker or the administrative
law judge provides otherwise, no reply
to an answer, reply to a reply, or any
further responsive document shall be
filed. Where a reply to an answer or
any other responsive document is not

fileable, all new matter contained in
such answer shall be deemed con-
troverted.

(d) Oral arguments; briefs. No oral ar-
gument will be heard on motions un-
less the DOT decisionmaker or the ad-
ministrative law judge otherwise di-
rects. Written memoranda or briefs
may be filed with motions or answers
to motions, stating the points and au-
thorities relied upon in support of the
position taken.

(e) Disposition of motions. The admin-
istrative law judge shall pass upon all
motions properly addressed to him or
her, except that, if he or she finds that
a prompt decision by the DOT decision-
maker on a motion is essential to the
proper conduct of the proceeding, he or
she may refer such motion to that per-
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son for decision. The DOT decision-
maker shall pass upon all motions
properly submitted to him or her for
decision.

(f) Appeals to the DOT decisionmaker
from rulings of administrative law judges.
Rulings of administrative law judges
on motions may not be appealed to the
DOT decisionmaker prior to his or her
consideration of the entire proceeding
except in extraordinary circumstances
and with the consent of the adminis-
trative law judge. An appeal shall be
disallowed unless the administrative
law judge finds, either on the record or
in writing, that the allowance of such
an appeal is necessary to prevent sub-
stantial detriment to the public inter-
est or undue prejudice to any party. If
an appeal is allowed, any party may
file a brief with the DOT decision-
maker within such period as the ad-
ministrative law judge directs. No oral
argument will be heard unless the DOT
decisionmaker directs otherwise. The
rulings of the administrative law judge
on motion may be reviewed by the DOT
decisionmaker in connection with his
or her final action in the proceeding ir-
respective of the filing of an appeal or
any action taken on it.

(g) Effect of pendency of motions. The
filing or pendency of a motion shall not
automatically alter or extend the time
fixed by this part (or any extension
granted thereunder) to take action.

(Secs. 204, 401, 402, 1001, Federal Aviation Act
of 1958, as amended by Pub. L. 95-504, 72 Stat.
743, 754, 757, 788, 92 Stat. 1973 (49 U.S.C. 1324,
1371, 1372, 1481) Administrative Procedure
Act, 5 U.S.C. 551 et seq.)

§302.19 Subpenas.

(a) An application for a subpena re-
quiring the attendance of a witness or
the production of documentary evi-
dence at a hearing may be made with-
out notice by any party to the adminis-
trative law judge designated to preside
at the reception of evidence or, in the
event that an administrative law judge
has not been assigned to a proceeding
or the administrative law judge is not
available, to the chief administrative
law judge, for action by himself or her-
self or by the DOT decisionmaker.

(b) A subpena for the attendance of a
witness shall be issued on oral applica-
tion at any time.
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(c) An application for a subpena for
documentary or tangible evidence shall
be in duplicate except that if it is made
during the course of a hearing, it may
be made orally on the record with the
consent of the administrative Ilaw
judge. All such applications, whether
written or oral, shall contain a state-
ment or showing of general relevance
and reasonable scope of the evidence
sought, and shall be accompanied by
two copies of a draft of the subpena
sought which shall describe the docu-
mentary or tangible evidence to be sub-
penaed with as much particularity as is
feasible.

(d) The administrative law judge or
DOT decisionmaker considering any
application for a subpena shall issue
the subpena requested if the applica-
tion complies with this section. No at-
tempt shall be made to determine the
admissibility of evidence in passing
upon an application for a subpena, and
no detailed or burdensome showing
shall be required as a condition to the
issuance of a subpena. It is the purpose
of this section, on the one hand, to
make subpenas readily available to
parties, and, on the other hand, to pre-
vent the improvident issuance of sub-
penas to secure evidence which is unre-
lated to the issues of the proceeding or
wholly unreasonable in its scope.

(e) Where it appears at a hearing that
the testimony of a witness or documen-
tary evidence is relevant to the issues
in a proceeding, the administrative law
judge or chief administrative law judge
may issue on his or her own motion a
subpena requiring such witness to at-
tend and testify or requiring the pro-
duction of such documentary evidence.

(f) Subpenas issued under this section
shall be served upon the person to
whom directed in accordance with
§302.8(b). Any person upon whom a sub-
pena is served may within seven (7)
days after service or at any time prior
to the return date thereof, whichever is
earlier, file a motion to quash or mod-
ify the subpena with the administra-
tive law judge designated to preside at
the reception of evidence or, in the
event an administrative law judge has
not been assigned to a proceeding or
the administrative law judge is not
available, to the chief administrative
law judge for action by himself or her-

§302.20

self or by the DOT decisionmaker. If
the person to whom the motion to
modify or quash the subpena has been
addressed or directed, has not acted
upon such a motion by the return date,
such date shall be stayed pending his
or her final action thereon. The DOT
decisionmaker may at any time re-
view, upon his or her own initiative,
the ruling of an administrative law
judge or the chief administrative law
judge denying a motion to quash a sub-
pena. In such cases, the DOT decision-
maker may at any time order that the
return date of a subpena which he or
she has elected to review be stayed
pending action thereon.

(g) The provisions of this section are
not applicable to the attendance of
DOT employees or the production of
documentary evidence in the custody
thereof at a hearing. Applications
therefor shall be addressed to the ad-
ministrative law judge in writing and
shall set forth the need of the moving
party for such evidence and the rel-
evancy to the issues of the proceeding.
Such applications shall be processed as
motions in accordance with §302.18 ex-
cept that a grant of such motion by an
administrative law judge, in whole or
in part, shall be immediately reviewed
by the DOT decisionmaker on his or
her own initiative and shall be subject
to his or her final action. No applica-
tion will be required for the attendance
of DOT personnel or the production of
records in their custody when re-
quested by an enforcement attorney.
Where a DOT employee has testified in
an enforcement proceeding that he or
she used documents in his or her cus-
tody, or parts thereof, to refresh his or
her recollection, a ruling by the admin-
istrative law judge for their production
shall be final in the absence of an ob-
jection by the enforcement attorney.
In the event of such objection, the DOT
decisionmaker’s review will be limited
to the documents, or portions thereof,
to which objection is taken by the en-
forcement attorney.

§302.20 Depositions.

(a) For good cause shown, the DOT
decisionmaker or administrative law
judge assigned as a hearing officer in a
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proceeding may order that the testi-
mony of a witness be taken by deposi-
tion and that the witness produce doc-
umentary evidence in connection with
such testimony. Ordinarily an order to
take the deposition of a witness will be
entered only if:

(1) The person whose deposition is to
be taken would be unavailable at the
hearing, or

(2) The deposition is deemed nec-
essary to perpetuate the testimony of
the witness, or

(3) The taking of the deposition is
necessary to prevent undue and exces-
sive expense to a party and will not re-
sult in an undue burden to other par-
ties or in undue delay.

(b) Any party desiring to take the
deposition of a witness shall make ap-
plication therefor in duplicate to an
administrative law judge designated to
preside at the reception of evidence or,
in the event that a hearing officer has
not been assigned to a proceeding or is
not available, to the DOT decision-
maker setting forth the reasons why
such deposition should be taken, the
name and residence of the witness, the
time and place proposed for the taking
of the deposition, and a general de-
scription of the matters concerning
which the witness will be asked to tes-
tify. If good cause be shown, the DOT
decisionmaker or the administrative
law judge may, in his or her discretion,
issue an order authorizing such deposi-
tion and specifying the witness whose
deposition is to be taken, the general
scope of the testimony to be taken, the
time when, the place where, and the
designated officer (authorized to take
oaths) before whom the witness is to
testify, and the number of copies of the
deposition to be supplied. Such order
shall be served upon all parties by the
person proposing to take the deposition
a reasonable period in advance of the
time fixed for taking testimony.

(c) Witnesses whose testimony is
taken by deposition shall be sworn or
shall affirm before any questions are
put to them. Each question propounded
shall be recorded and the answers shall
be taken down in the words of the wit-
ness.

(d) Objections to questions or evi-
dence shall be in short form, stating
the grounds of objection relied upon,
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but no transcript filed by the officer
shall include argument or debate. Ob-
jections to questions or evidence shall
be noted by the officer upon the deposi-
tion, but he or she shall not have power
to decide on the competency or materi-
ality or relevance of evidence, and he
or she shall record the evidence subject
to objection. Objections to questions or
evidence not made before the officer
shall not be deemed waived unless the
ground of the objection is one which
might have been obviated or removed if
presented at that time.

(e) The testimony shall be reduced to
writing by the officer, or under his or
her direction, after which the deposi-
tion shall be subscribed by the witness
unless the parties by stipulation
waived the signing or the witness is ill
or cannot be found or refuses to sign,
and certified in usual form by the offi-
cer. If the deposition is not subscribed
to by the witness, the officer shall
state on the record this fact and the
reason therefor. The original deposi-
tion and exhibits shall be forwarded to
the Documentary Services Division and
shall be filed in the proceedings.

(f) Depositions may also be taken and
submitted on written interrogatories
in substantially the same manner as
depositions taken by oral examination.
Ordinarily such procedure will only be
authorized if necessary to achieve the
purposes of an oral deposition and to
serve the balance of convenience of the
parties. The interrogatories shall be
filed in quadruplicate with two copies
of the application and a copy of each
shall be served on each party. Within
seven (7) days after service any party
may file with the person to whom ap-
plication was made two copies of his or
her objections, if any, to such interrog-
atories and may file such cross-inter-
rogatories as he or she desires to sub-
mit. Cross-interrogatories shall be filed
in quadruplicate, and a copy thereof to-
gether with a copy of any objections to
interrogatories, shall be served on each
party, who shall have five (5) days
thereafter to file and serve his or her
objections, if any, to such cross-inter-
rogatories. Objections to interrog-
atories or cross-interrogatories, shall
be served on the DOT decisionmaker or

350



Office of the Secretary, DOT

the administrative law judge consid-
ering the application. Objections to in-
terrogatories shall be made before the
order for taking the deposition issues
and if not so made shall be deemed
waived. When a deposition is taken
upon written interrogatories, and
cross-interrogatories, no party shall be
present or represented, and no person
other than the witness, a stenographic
reporter, and the officer shall be
present at the examination of the wit-
ness, which fact shall be certified by
the officer, who shall propound the in-
terrogatories and cross-interrogatories
to the witness in their order and reduce
the testimony to writing in the wit-
ness’ own words. The provisions of
paragraph (e) of this section shall be
applicable to depositions taken in ac-
cordance with this paragraph.

(g) All depositions shall conform to
the specifications of §302.3 except that
the filing of three copies thereof shall
be sufficient. Any fees of a witness, the
stenographer, or the officer designated
to take the deposition shall be paid by
the person at whose instance the depo-
sition is taken.

(h) The fact that a deposition is
taken and filed in a proceeding as pro-
vided in this section does not con-
stitute a determination that it is ad-
missible in evidence or that it may be
used in the proceeding. Only such part
or the whole of a deposition as is re-
ceived in evidence at a hearing shall
constitute a part of the record in such
proceeding upon which a decision may
be based.

§302.21 Attendance fees and mileage.

(a) Where tender of attendance fees and
mileage is a condition of compliance with
subpena. No person whose attendance
at a hearing or whose deposition is to
be taken shall be obliged to respond to
a subpena unless upon a service of the
subpena he or she is tendered attend-
ance fees and mileage by the party at
whose instance he or she is called in
accordance with the requirements of
paragraph (b) of this section: Provided,
That a witness summoned at the in-
stance of DOT or one of its employees,
or a salaried employee of the United
States summoned to testify as to mat-
ters related to his or her public em-

§302.21

ployment, need not be tendered such
fees or mileage at that time.

(b) Amount of mileage and attendance
fees to be paid. (1) Witnesses who are
not salaried employees of the United
States, or such employees summoned
to testify on matters not related to
their public employment, shall be paid
the same fees and mileage paid to wit-
nesses for like service in the courts of
the United States, as provided in para-
graphs (b)(1) (i) through (iii) of this
section: Provided, That no employee,
officer, or attorney of an air carrier
who travels under the free or reduced
rate provisions of section 403(b) of the
Act shall be entitled to any fees or
mileage: And provided further, That the
amounts hereinafter set forth for fees
and mileage shall not be applicable for
witnesses summoned to testify in Alas-
ka.

(i) Per diem for attendance. There shall
be tendered $20 for each day of expected
attendance at a hearing or place where
deposition is to be taken, and for the
time necessarily occupied in going to
and returning from the place of attend-
ance.

(i) Allowance for subsistence. In addi-
tion to per diem for attendance, when
attendance is required at a point so far
removed from the witness’ residence as
to prohibit daily return thereto, there
shall be tendered an additional sum of
$16 per day for expenses of subsistence
for each day of expected attendance
and including the time necessarily oc-
cupied in going to and returning from
the place of attendance.

(iii) Mileage. There shall be tendered
an amount equal to 10 cents per mile
for the round trip distance between the
witness’ place of residence and the
place where attendance is required. Re-
gardless of the mode of travel em-
ployed, computation of mileage shall
be made on the basis of a uniform table
of distances adopted by the Attorney
General where the travel is covered by
such table: Provided, That in lieu of
this mileage allowance witnesses who
are required to travel between the ter-
ritories and possessions, or to and from
the continental United States or be-
tween two foreign points shall be ten-
dered a ticket for such transportation
at the coach rate available at the time
of reservation plus the required per
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diem attendance fees: And provided fur-
ther, That in Alaska where permitted
by section 403(b) of the Federal Avia-
tion Act of 1958, as amended, the wit-
ness may, at his option, accept a pass
for travel by air.

(2) Witnesses who are not salaried
employees of the United States, or
such employees summoned to testify
on matters not related to their public
employment, who are summoned to
testify at the instance of DOT or one of
its employees or the United States or
one of its agencies shall be paid in ac-
cordance with the provisions of para-
graph (b)(1) of this section. Such wit-
nesses shall be furnished appropriate
forms and instructions for the submis-
sion of claims for attendance fees, sub-
sistence and mileage from the Govern-
ment before the close of the pro-
ceedings which they are required to at-
tend. Only persons summoned by sub-
pena shall be entitled to claim attend-
ance fees, subsistence or mileage from
the Government.

(3) Witnesses who are salaried em-
ployees of the United States and who
are summoned to testify on matters re-
lating to their public employment, ir-
respective of at whose instance they
are summoned, shall be paid in accord-
ance with applicable Government regu-
lations.

(4) Whenever the sums tendered to a
witness are inadequate for reimburse-
ment under the requirements of this
section, and such witness has complied
with the summons, he or she shall upon
request within a reasonable period of
time be entitled to such additional
sums as may be due him or her under
the provisions of this section. When-
ever the sums tendered and paid to a
witness are excessive under the above
requirements, either because the wit-
ness traveled under the free or reduced
rate provisions of section 403(b) of the
Act, or for any other reasons, the wit-
ness shall upon request within a rea-
sonable period of time refund such
sums as may be excessive under the
provisions of this section.

§302.22 Administrative law judges.

(a) Defined. The term ‘“‘administra-
tive law judge’ as used in this part in-
cludes presiding officers, administra-
tive law judges, or any other DOT em-
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ployee assigned to hold a hearing in a
proceeding.

(b) Disqualification. An administra-
tive law judge shall withdraw from the
case if at any time he or she deems
himself or herself disqualified. If, prior
to the initial or recommended decision
in the case, there is filed with the ad-
ministrative law judge, in good faith,
an affidavit of personal bias or dis-
qualification with substantiating facts
and the administrative law judge does
not withdraw, the DOT decisionmaker
shall determine the matter, if properly
presented by exception or brief, as a
part of the record and decision in the
case. The DOT decisionmaker shall not
otherwise consider any claim of bias or
disqualification. The DOT decision-
maker, in his or her discretion, may
order a hearing on a charge of bias or
disqualification.

(c) Powers. An administrative law
judge shall have the following powers,
in addition to any others specified in
this part:

(1) To give notice concerning and to
hold hearings;

(2) To administer oaths and affirma-
tions;

(3) To examine witnesses;

(4) To issue subpenas and to take or
cause depositions to be taken;

(5) To rule upon offers of proof and to
receive relevant evidence;

(6) To regulate the course and con-
duct of the hearing;

(7) To hold conferences before or dur-
ing the hearing, for the settlement or
simplification of issues;

(8) To rule on motions and to dispose
of procedural requests or similar mat-
ters;

(9) To make initial or recommended
decisions as provided in §302.27;

(10) To take any other action author-
ized by this part, by the Administra-
tive Procedure Act, or by the Federal
Aviation Act.

The administrative law judge’s author-
ity in each case will terminate either
upon the certification of the record in
the proceeding to the DOT decision-
maker, or upon the issuance of an ini-
tial or recommended decision, or when
he or she shall have withdrawn from
the case upon considering himself or
herself disqualified.
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(d) Certification to the DOT decision-
maker for decision. At any time prior to
the close of the hearing, the DOT deci-
sionmaker may direct the administra-
tive law judge to certify any question
or the entire record in the proceeding
to the DOT decisionmaker for decision.
In cases where the record is thus cer-
tified, the administrative law judge
shall not render an initial decision but
shall recommend a decision to the DOT
decisionmaker as required by section
8(a) of the Administrative Procedure
Act unless, in rulemaking or deter-
mining applications for initial licenses,
the office advises him or her that it in-
tends to issue a tentative decision.

§302.22a DOT decisionmaker.

(a) Definition. As used in this Sub-
chapter, the DOT decisionmaker is the
official authorized to issue final deci-
sions of the Department.

(b) Hearing cases assigned to the senior
career official. In hearing cases assigned
to the senior career official in the Of-
fice of the Assistant Secretary for
Aviation and International Affairs,
that official is the DOT decisionmaker.
In all such cases, the Administrative
Law Judge shall render a recommended
decision to the senior career official,
who shall have all the powers of an ad-
ministrative law judge and those addi-
tional powers delegated by the Sec-
retary.

(1) Decisions of the senior career offi-
cial are subject to review by, and at
the discretion of, the Assistant Sec-
retary for Aviation and International
Affairs. A notice of review by the As-
sistant Secretary will establish the
procedures for review. Unless a notice
of review is issued, a decision of the
senior career official will be issued as a
final order of the Department and be
served 14 days after it is adopted by the
senior career official. Petitions for dis-
cretionary review of decisions of the
senior career official will not be enter-
tained.

(2) Final decisions of the senior ca-
reer official may be reviewed upon a
petition for reconsideration filed pur-
suant to §302.37. Such a petition shall
state clearly the basis for requesting
reconsideration and shall specify any
questions of national transportation
policy that may be involved. The As-
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sistant Secretary will either grant or
deny the petition.

(3) Upon review or reconsideration,
the Assistant Secretary may either af-
firm the decision or remand the deci-
sion to the senior career official for
further action consistent with such
order of remand.

(4) Carrier selection proceedings for
international route authority and such
other hearing cases as the Secretary
deems appropriate will be assigned to
the senior career official.

(c) Other hearing cases. In other hear-
ing cases, the Assistant Secretary for
Aviation and International Affairs is
the DOT decisionmaker. The Assistant
Secretary shall have all the powers of
an Administrative Law Judge and
those additional powers delegated by
the Secretary.

(d) Nonhearing cases. In all other pro-
ceedings, the Assistant Secretary for
Aviation and International Affairs or,
in consumer protection matters, the
Assistant Secretary for Governmental
Affairs is the DOT decisionmaker. The
Assistant Secretaries may delegate
this authority in appropriate cases to
subordinate officials.

(e) Secretary and Deputy Secretary.
The Secretary or Deputy Secretary
may exercise the authority of the As-
sistant Secretary whenever he or she
believes a decision involves important
questions of national transportation
policy.

[Docket No. 82, 50 FR 2384, Jan. 16, 1985, as
amended by Amdt. 1-261, 59 FR 10061, Mar. 3,
1994]

§302.23 Prehearing conference.

(a) Purpose and scope of conference.
Prior to any hearings there will ordi-
narily be a prehearing conference be-
fore an administrative law judge, al-
though in economic enforcement pro-
ceedings where the issues are drawn by
the pleadings such conference will usu-
ally be omitted. Written notice of the
prehearing conference shall be sent by
the chief administrative law judge to
all parties to a proceeding and to other
persons who appear to have an interest
in such proceeding. The purpose of such
a conference is to define and simplify
the issues and the scope of the pro-
ceeding, to secure statements of the
positions of the parties with respect
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thereto and amendments to the plead-
ings in conformity therewith, to sched-
ule the exchange of exhibits before the
date set for hearing, and to arrive at
such agreements as will aid in the con-
duct and disposition of the proceeding.
For example, consideration will be
given to:

(1) Matters which the DOT decision-
maker can consider without the neces-
sity of proof;

(2) Admissions of fact and of the
genuineness of documents;

(3) Requests for documents;

(4) Admissibility of evidence;

(5) Limitation of the number of wit-
nesses;

(6) Reducing of oral testimony to ex-
hibit form;

(7) Procedure at the hearing, etc.

The administrative law judge may re-
quire further conference, or responsive
pleadings, or both. If a party refuses to
produce documents requested by an-
other party at the conference, the ad-
ministrative law judge may compel the
production of such documents prior to
a hearing by subpena issued in accord-
ance with the provisions of §302.19 as
though at a hearing. Applications for
the production prior to hearing of doc-
uments in DOT’s possession shall be
addressed to the administrative law
judge, in accordance with the provi-
sions of §302.19(g), in the same manner
as provided therein for production of
documents at a hearing. The adminis-
trative law judge may also on his or
her own motion or on motion of any
party, direct any party to the pro-
ceeding (air carrier or non-air carrier)
to prepare and submit exhibits setting
forth studies, forecasts, or estimates
on matters relevant to the issues in the
proceeding.

(b) Report of prehearing conference.
The administrative law judge shall
issue a report of prehearing conference,
defining the issues, giving an account
of the results of the conference, speci-
fying a schedule for the exchange of ex-
hibits and rebuttal exhibits, the date of
hearing, and specifying a time for the
filing of objections to such report. The
report shall be served upon all parties
to the proceeding and any person who
appeared at the conference. Objections
to the report may be filed by any inter-
ested person within the time specified
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therein. The administrative law judge
may revise his or her report in the
light of the objections presented. The
revised report, if any, shall be served
upon the same persons as was the origi-
nal report. Exceptions may be taken on
the basis of any timely written objec-
tion which has not been met by a revi-
sion of the report if they are filed with-
in the time specified in the revised re-
port. Such report shall constitute the
official account of the conference and
shall control the subsequent course of
the proceeding, but it may be reconsid-
ered and modified at any time to pro-
tect the public interest or to prevent
injustice.

§302.24 Hearing cases.

(a) Definition. A hearing case means
any proceeding (including an enforce-
ment case) that the Department has
noticed will be conducted on the record
after oral evidentiary hearing subject
to 5 U.S.C. 556 and 557.

(b) Notice. The administrative law
judge to whom the case is assigned or
the DOT decisionmaker shall give the
parties reasonable notice of a hearing
or of the change in the date and place
of a hearing and the nature of such
hearing.

(c) Evidence. Evidence presented at
the hearing shall be limited to mate-
rial evidence relevant to the issues as
drawn by the pleadings or as defined in
the report of prehearing conference,
subject to such later modifications of
the issues as may be necessary to pro-
tect the public interest or to prevent
injustice and shall not be unduly rep-
etitious. Evidence shall be presented in
written form by all parties wherever
feasible, as the administrative law
judge may direct.

(d) Objections to evidence. Objections
to the admission or exclusion of evi-
dence shall be in short form, stating
the grounds of objections relied upon,
and the transcript shall not include ar-
gument or debate thereon except as or-
dered by the administrative law judge.
Rulings on such objections shall be a
part of the transcript.

(e) Exceptions. Formal exceptions to
the rulings of the administrative law
judge made during the course of the
hearing are unnecessary. For all pur-
poses for which an exception otherwise
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would be taken, it is sufficient that a
party, at the time the ruling of the ad-
ministrative law judge is made or
sought, makes known the action he or
she desires the administrative law
judge to take or his or her objection to
an action taken, and his or her grounds
therefor.

(f) Offers of proof. Any offer of proof
made in connection with an objection
taken to any ruling of the administra-
tive law judge rejecting or excluding
proffered oral testimony shall consist
of a statement of the substance of the
evidence which counsel contends would
be adduced by such testimony, and if
the excluded evidence consists of evi-
dence in documentary or written form
or of reference to documents or
records, a copy of such evidence shall
be marked for identification and shall
constitute the offer of proof.

(g) Exhibits. When written exhibits
are offered in evidence, one copy must
be furnished to each of the parties at
the hearing, and two copies to the ad-
ministrative law judge, unless the par-
ties previously have been furnished
with copies or the administrative law
judge directs otherwise. If the adminis-
trative law judge has not fixed a time
for the exchange of exhibits, the par-
ties shall exchange copies of exhibits
at the earliest practicable time, pref-
erably before the hearing or, at the lat-
est, at the commencement of the hear-
ing.

(h) Substitution of copies for original
exhibits. In his or her discretion, the ad-
ministrative law judge may permit a
party to withdraw original documents
offered in evidence and substitute true
copies in lieu thereof.

(i) Designation of parts of documents.
When relevant and material matter of-
fered in evidence by any party is em-
braced in a book, paper, or document
containing other matter not material
or relevant, the party offering the
same shall plainly designate the mat-
ter so offered. The immaterial and ir-
relevant parts shall be excluded and
shall be segregated insofar as prac-
ticable. If the volume of immaterial or
irrelevant matter would unduly encum-
ber the record, such book, paper, or
document will not be received in evi-
dence, but may be marked for identi-
fication, and, if properly authenti-
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cated, the relevant or material matter
may be read into the record, or, if the
administrative law judge so directs, a
true copy, of such matter, in proper
form, shall be received as an exhibit,
and like copies delivered by the party
offering the same to opposing parties
or their attorneys appearing at the
hearing, who shall be afforded an op-
portunity to examine the book, paper,
or document, and to offer in evidence
in like manner other portions thereof.

(J) Records in other proceedings. In
case any portion of the record in any
other proceeding or civil or criminal
action is offered in evidence, a true
copy of such portion shall be presented
for the record in the form of an exhibit
unless:

(1) The portion is specified with par-
ticularity in such manner as to be
readily identified; and

(2) The party offering the same
agrees unconditionally to supply such
copies later, or when required by the
DOT decisionmaker; and

(3) The parties represented at the
hearing stipulate upon the record that
such portion may be incorporated by
reference, and that any portion offered
by any other party may be incor-
porated by like reference upon compli-
ance with paragraphs (i) (1) and (2) of
this section; and

(4) The administrative law judge di-
rects such incorporation or waives the
above requirement with the consent of
the parties.

(k) Receipt of documents after hearing.
No document or other writings shall be
accepted for the record after the close
of the hearing except in accordance
with an agreement of the parties and
the consent of the administrative law
judge.

(I) Transcripts of hearings. (1) Hearings
shall be recorded and transcribed,
under supervision of the administrative
law judge, by the reporting firm under
contract with DOT. Copies of the tran-
script shall be supplied to the parties
to the proceeding by said reporting
firm, at the contract price for copies.

(2) The administrative law judge
shall determine whether ‘‘ordinary
transcript’” or ‘‘daily transcript’” (as
those terms are defined in the con-
tract) will be necessary and required
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for the proper conduct of the pro-
ceeding and DOT will pay the reporting
firm the full cost of reporting its pro-
ceedings at the contract price for such
type of transcript. If the administra-
tive law judge has determined that or-
dinary transcript is adequate, and has
notified the parties of such determina-
tion (in the notice of hearings, or oth-
erwise), then any party may request re-
consideration of such determination
and that daily transcript be required.
In determining what is necessary and
required for the proper conduct of the

proceeding, the administrative law
judge shall consider, among other
things:

(i) The nature of the proceeding
itself;

(i) The DOT decisionmaker’s needs
as well as the reasonable needs of the
parties; and

(iii) The requirements of a fair hear-
ing.

(3) If the administrative law judge
has determined that ordinary tran-
script is adequate, or, upon reconsider-
ation, has adhered to such determina-
tion, then any party may request the
reporting firm to provide daily tran-
script. In that case, pursuant to its
contract with DOT, the reporting firm
will be obligated to furnish to the DOT
daily transcript upon the agreement by
the requesting party to pay to the re-
porting firm an amount equal to the
difference between the contract prices
for ordinary transcript and daily tran-
script, provided that the requesting
party makes such agreement with the
reporting firm at least twenty-four (24)
hours in advance of the date for which
such transcript is requested.

(4) Any party may obtain from the
Office of the Assistant Secretary for
Administration, the name and address
of the private reporting company with
which DOT currently has a contract for
transcripts and copies, as well as the
contract prices then in effect for such
services.

(5) Copies of transcripts ordered by
parties other than DOT shall be pre-
pared for delivery to the requesting
person at the reporting firm’s place of
business, within the stated time for the
type of transcript ordered. The request-
ing party and the reporting firm may
agree upon some other form or means
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of delivery (mail, messenger, etc.) and
the reporting firm may charge for such
special service, provided that such
charge shall not exceed the reasonable
cost of such service.

(m) Corrections to transcript. Changes
in the official transcript may be made
only when they involve errors affecting
substance. A motion to correct a tran-
script shall be filed with the Documen-
tary Services Division, within ten (10)
days after receipt of the completed
transcript by DOT. If no objections to
the motion are filed within ten (10)
days thereafter, the transcript may,
upon the approval of the administra-
tive law judge, be changed to reflect
such corrections. If objections are re-
ceived, the motion and objections shall
be submitted to the official reporter by
the administrative law judge together
with a request for a comparison of the
transcript with the stenographic record
of the hearing. After receipt of the re-
port of the official reporter an order
shall be entered by the administrative
law judge settling the record and rul-
ing on the motion.

(n) Official notice of facts contained in
certain documents. (1) Without limiting,
in any manner or to any extent, the
discretionary powers of the DOT deci-
sionmaker and its administrative law
judges to notice other matters or docu-
ments properly the subject of official
notice, facts contained in any docu-
ment within the categories enumerated
in this subdivision are officially no-
ticed in all formal economic pro-
ceedings except those subject to sub-
part B of this part. Each such category
shall include any document antedating
final DOT decision in the proceeding
where such notice is taken. The mat-
ters officially noticed under the provi-
sions of this paragraph are:

1. Official Guide of the Airways for each
month prior to and including April 1943; Uni-
versal Airline Schedules for each month
from May 1943 to September 1944, inclusive;
American Aviation Air Traffic Guide for
each month from October 1944 to August
1948, inclusive; and Official Airline Guide.

2. Official Guide of the Railways and Rus-
sell’s Official National Motor Coach Guide.

3. Book of Official CAB Airline Route Maps
and Airport to Airport Mileages published by
Air Transport Association of America.

4. Shuler Guide and Official Airline Guide
Quick Reference Edition.
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5. All schedules and amendments thereof,
and all tariffs and amendments thereof, of
all carriers, on file with DOT.

6. Air Carrier operating certificates or ap-
plications therefor, of all carriers, together
with any requests for amendment thereof.

7. Monthly reports, Forms 2380 and 2780, for
each month through December 1946, and
monthly and quarterly reports, Forms 41 and
41(a) (including monthly and annual reports
required to be filed by all carriers in connec-
tion therewith), filed with DOT.

8. Recurrent Reports of Mileage and Traffic
Data of all Domestic Airline Carriers from
1945 and all similar reports issued by the
Civil Aeronautics Board or DOT.

9. Certified Air Carrier Traffic Statistics
from 1955, prepared by the Office of Carrier
Accounts and Statistics, Civil Aeronautics
Board, and all such other similar compila-
tions of statistics issued by the Civil Aero-
nautics Board or DOT.

10. Recurrent Reports of Financial Data of
all Domestic Airline Carriers from 1947
through the quarter ended September 30,
1953; issued by the Civil Aeronautics Board,
and all such other similar recurrent reports
issued by the Civil Aeronautics Board or
DOT.

11. Certificated Air Carrier Financial Data
from the quarter ended December 31, 1953;
prepared by the Office of Carrier Accounts
and Statistics, Civil Aeronautics Board, and
all such other similar compilations of data
issued by the Civil Aeronautics Board or
DOT.

12. Annual Airline Statistics, Domestic
Carriers, fiscal years 1936-1941; Annual Air-
line Statistics, Domestic Carriers, calendar
years 1938-1947; prepared by the Bureau of
Pricing and Domestic Aviation Civil Aero-
nautics Board; and all such other similar
compilations of statistics issued by the Civil
Aeronautics Board or DOT.

13. Quarterly Report of Air Carrier Oper-
ating Factors, for the quarter ended Sep-
tember 30, 1953; prepared by the Office of Car-
rier Accounts and Statistics, Civil Aero-
nautics Board, and all such other reports for
quarterly periods as may be made available
to the public by the Civil Aeronautics Board
or DOT.

14. Passenger, mail, express, and freight
data submitted to the Board on Form 2787 by
all carriers for any months subsequent to
March 1955 and any similar data submitted
to DOT.

15. Airline Traffic Surveys, compiled by
the Civil Aeronautics Board, from September
1946, and any other such surveys made avail-
able to the public by the Civil Aeronautics
Board or DOT.

16. The publication Competition Among
Domestic Air Carriers, March 1-14, 1955, com-
piled by the Civil Aeronautics Board and
published by the Air Transport Association
of America, and any other compilations of
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similar data made available to the public by
the Civil Aeronautics Board or DOT.

17. Service Mail Pay and Subsidy for
United States Certificated Air Carriers from
1955, published by the Civil Aeronautics
Board, and any supplemental data and subse-
quent issues published by the Civil Aero-
nautics Board or DOT.

18. Airport Activity Statistics of Certifi-
cated Air Carriers, from December 31, 1955;
compiled by the Civil Aeronautics Board,
and published by Air Transport Association
of America, and any subsequent issues there-
of published by DOT.

19. Enplaned Airline Traffic, by commu-
nity, by year, 1948-1951; Air Commerce Traf-
fic Pattern, fiscal years 1953-1955 and cal-
endar years 1952-1955, published by the Civil
Aeronautics Administration, U.S. Depart-
ment of Commerce, and any subsequent edi-
tions thereof published by the Federal Avia-
tion Administration.

20. Population Volumes | and Il of the
Eighteenth (1960) Census of the United
States, issued by the Census Bureau, Depart-
ment of Commerce; and similar publications
of the Census Bureau relating to the Seven-
teenth (1950) Census.

21. The Rand McNally Commercial Atlas
and Marketing Guide, from 1958, and the
Rand McNally Road Atlas, United States,
Canada, and Mexico, from 1956.

22. Survey of Buying Power, from 1955, pub-
lished by Sales Management Magazine.

23. Volumes Il and Ill of the Census of
Manufacturers, 1954, issued by the Bureau of
Census of the U.S. Department of Commerce;
and similar publications of the Bureau of the
Census relating to the 1947 and 1958 Census of
Manufacturers.

24. Volumes II, IV and VI of the Census of
Business, 1954, issued by the Bureau of the
Census of the U.S. Department of Commerce;
and similar publications of the Bureau of the
Census relating to the 1948 and 1958 Census of
Business.

25. Federal Airways Air Traffic Activity,
from 1953-1956 (fiscal year) issued by the
Civil Aeronautics Administration, U.S. De-
partment of Commerce, and subsequent edi-
tions thereof issued by the Federal Aviation
Administration.

26. National Airport Plan, from 1956, Civil
Aeronautics Administration, U.S. Depart-
ment of Commerce and subsequent editions
thereof issued by the Federal Aviation Ad-
ministration.

27. Record of Airport Facilities, Form
ACA-29A, issued by the Civil Aeronautics
Administration, U.S. Department of Com-
merce and by the Federal Aviation Adminis-
tration.

28. International Section, Airline Traffic
Surveys prepared by the Civil Aeronautics
Board from March and September 1959, and
any such surveys issued or otherwise made
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available to the parties by the Civil Aero-
nautics Board or published privately.

29. The ABC World Airways Guide, Thomas
Skinner and Co., Ltd., from June 1950.

30. ICAO sStatistical Summary, Prelimi-
nary Issue and Nos. 1 through 14, and Digest
of Statistics, Nos. 15 through 71, prepared by
the International Civil Aviation Organiza-
tion, Montreal, Canada, with all changes and
additions.

31. Foreign-Commerce Yearbook, from 1951,
U.S. Department of Commerce, office of
International Trade.

32. Statistical Abstract of the United
States, from 1953, U.S. Department of Com-
merce, Bureau of Census.

33. Yearbook of International Trade Statis-
tics, from 1956.

34. Annual Reports of the Immigration and
Naturalization Service, U.S. Department of
Justice, from fiscal year ended June 30, 1945.

35. Official Steamship and Airways Guide
International Transportation Guides, Inc.,
from June 1945.

36. The Airman’s Guide, from 1950, issued
by the Civil Aeronautics Administration,
U.S. Department of Commerce, and any sub-
sequent editions thereto, issued by the Fed-
eral Aviation Administration.

37. Plant and Product Directory of the 500
Largest U.S. Industrial Corporations, from
1961, published by Time Inc.

38. Thomas’ Register of American Manu-
facturers, from 1955, published by Thomas
Publishing Company.

39. First and Second Class Post Offices,
July 1, 1939-July 1, 1946 and Receipts and
Classes of Post Offices, from July 1, 1947,
issued by the U.S. Post Office Department.

40. Quarterly Report on Federal Aid to
Highways, from March 1960, issued by the
Bureau of Public Roads of the U.S. Depart-
ment of Commerce.

41. All forms and reports required by the
Post Office Department to be filed by air car-
riers certificated to transport mail.

42. All orders of the Postmaster General
designating schedules for the transportation
of mail.

43. Handbook of Airline Statistics from
1961, prepared by the Bureau of Accounts and
Statistics, Civil Aeronautics Board or DOT.

44. CAB Forms 242, 243, 244, and 244A (in-
cluding all monthly, quarterly, semiannual,
and annual reports required to be filed by
carriers in connection therewith), filed with
the Board or DOT.

(2) Any fact contained in a document
belonging to a category enumerated in
paragraph (m)(1) of this section shall
be deemed to have been physically in-
corporated into and made part of the
record in such proceedings. However,
such taking of official notice shall be
subject to the rights granted to any
party or intervener to the proceeding
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under section 7(d) of the Administra-
tive Procedure Act.

(3) The decisions of the Department
and its administrative law judges may
officially notice any appropriate mat-
ter without regard to whether or not
such items are contained in a docu-
ment belonging to the categories enu-
merated in paragraph (m)(1) of this sec-
tion. However, where the decision rests
on official notice of a material fact or
facts, it will set forth such items with
sufficient particularity to advise inter-
ested persons of the matters which
have been noticed.

§302.25 Argument before the adminis-
trative law judge.

(@) The administrative law judge
shall give the parties to the proceeding
adequate opportunity during the
course of the hearing for the presen-
tation of arguments in support of or in
opposition to motions, and objections
and exceptions to rulings of the admin-
istrative law judge.

(b) When, in the opinion of the ad-
ministrative law judge, the volume of
the evidence or the importance or com-
plexity of the issues involved warrants,
he or she may, either of his or her own
motion, or at the request of a party,
permit the presentation of oral argu-
ment. He or she may impose such time
limits on the argument as he or she
may determine, having regard for other
assignments for hearing before him or
her. Such argument shall be tran-
scribed and bound with the transcript
of testimony and will be available to
the DOT decisionmaker for consider-
ation in deciding the case.

8§302.26 Proposed findings and conclu-
sions before the administrative law
judge or the DOT decisionmaker.

Within such limited time after the
close of the reception of evidence fixed
by the administrative law judge, any
party may, upon request and under
such conditions as the administrative
law judge may prescribe, file for his or
her consideration briefs to include pro-
posed findings and conclusions of law
which shall contain exact references to
the record and authorities relied upon.
The provisions of this section shall be
applicable to proceedings in which the
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record is certified to the DOT decision-
maker without the preparation of an
initial or recommended decision by the
administrative law judge.

§302.27 Delegation to administrative
law judges and action by adminis-
trative law judges after hearing.

(a) Delegation of authority to make the
agency decision subject to discretionary
review. Pursuant to the authority con-
ferred on DOT under section 1601(b)(1)
of the Federal Aviation Act of 1958, as
amended, there is hereby delegated to
each administrative law judge assigned
to a particular case subject to this part
the DOT decisionmaker’s function of
making the agency decision on the sub-
stantive and procedural issues remain-
ing for disposition at the close of the
hearing in such case, except that this
delegation does not apply in cases
where the record is certified to the
DOT decisionmaker, with or without a
recommended decision by the adminis-
trative law judge, or in cases requiring
Presidential approval under section 801
of the Act. This delegation does not
apply to the review of rulings by the
administrative law judge on interlocu-
tory matters which have been appealed
to the DOT decisionmaker in accord-
ance with the requirements of §302.18.
The term “‘initial decision,” as used in
this part, shall encompass the adminis-
trative law judge’s decision pursuant
to this delegation of authority on the
merits of the proceeding and on all an-
cillary procedural issues remaining for
disposition at the close of the hearing.

(b) Action by administrative law judge
after hearing. (1) Every initial or rec-
ommended decision issued shall state
the names of the persons who are to be
served with copies of it, the time with-
in which exceptions to, or petitions for
review of, such decision may be filed,
and the time within which briefs in
support of the exceptions may be filed.
In addition, every initial decision shall
recite that it is made under delegated
authority, and contain notice of the
provisions of paragraph (c) of this sec-
tion. In the event the administrative
law judge certifies the record to the
DOT decisionmaker without an initial
or recommended decision, he or she
shall notify the parties of the time
within which to file proposed findings
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and conclusions with the DOT decision-
maker and supporting briefs.

(2) Except where the DOT decision-
maker directs otherwise, after the tak-
ing of evidence and the receipt of pro-
posed findings and conclusions, if any,
the administrative law judge shall take
the following action:

(i) Cases subject to section 801 of the
Act. In cases where the action of the
Department is subject to the approval
of the President pursuant to section 801
of the Act, the administrative law
judge shall render a recommended deci-
sion orally on the record or in writing.

(if) Other matters. If the proceeding
relates to any matter not provided for
in paragraph (b)(2)(i) of this section,
the administrative law judge shall
render an initial decision in writing.

(c) Effect of initial decision. Unless a
petition for discretionary review is
filed pursuant to §302.28, exceptions are
filed pursuant to §302.1754, or the DOT
decisionmaker issues an order to re-
view upon his or her own initiative, the
initial decision shall become effective
as the final order of the Department 30
days after service thereof. If a petition
for discretionary review or exceptions
are timely filed or action to review is
taken by the DOT decisionmaker upon
his or her own initiative, the effective-
ness of the initial decision is stayed
until the further order of the DOT deci-
sionmaker.

§302.28 Petitions for discretionary re-

view of initial decisions or rec-
ommended decisions; review pro-
ceedings.

(a) Petitions for discretionary review.
(1) Review by the DOT decisionmaker
pursuant to this section is not a matter
of right but of the sound discretion of
the DOT decisionmaker. Any party
may file and serve a petition for discre-
tionary review by the DOT decision-
maker of an initial decision or rec-
ommended decision within 21 days
after service thereof, except that the
DOT decisionmaker may fix a different
period in any decision involving a for-
eign air carrier where the action of
DOT is subject to the approval of the
President pursuant to section 801 of the
Act. Such petitions shall be accom-
panied by proof of service on all par-
ties.
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(2) Petitions for discretionary review
shall be filed only upon one or more of
the following grounds:

(i) A finding of a material fact is er-
roneous;

(if) A necessary legal conclusion is
without governing precedent or is a de-
parture from or contrary to law, DOT
rules, or precedent;

(iii) A substantial and important
question of law, policy or discretion is
involved; or

(iv) A prejudicial procedural error
has occurred.
(3) Each issue shall be separately

numbered and plainly and concisely
stated. Petitioners shall not restate
the same point in repetitive discus-
sions of an issue. Each issue shall be
supported by detailed citations of the
record when objections are based on
the record, and by statutes, regulations
or principal authorities relied upon.
Any matters of fact or law not argued
before the administrative law judge,
but which the petitioner proposes to
argue on brief to the DOT decision-
maker, shall be stated.

(4) Petitions for discretionary review
shall be self-contained and shall not in-
corporate by reference any part of an-
other document. Except by permission
of the DOT decisionmaker or the Chief
Administrative Law Judge, petitions
shall not exceed 20 pages including ap-
pendices and other papers physically
attached to the petition. Petitions of
more than 10 pages shall contain a sub-
ject index with page references.

(5) Requests for oral argument on pe-
titions for discretionary review will
not be entertained by the DOT deci-
sionmaker.

(b) Answer. Within 15 days after serv-
ice of a petition for discretionary re-
view, any party may file and serve an
answer of not more than 15 pages in
support of or in opposition to the peti-
tion. If any party desires to answer
more than one petition for discre-
tionary review in the same proceeding,
he or she shall do so in a single docu-
ment of not more than 20 pages.

(c) Orders declining review. DOT or-
ders declining to exercise the discre-
tionary right of review will specify the
date upon which the administrative
law judge’s decision shall become effec-
tive as the final decision of DOT. A pe-
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tition for reconsideration of a DOT
order declining review will be enter-
tained only when the order exercises,
in part, the DOT decisionmaker’s dis-
cretionary right of review, and such pe-
tition shall be limited to the single
question of whether any issue des-
ignated for review and any issue not so
designated are so inseparably inter-
related that the former cannot be re-
viewed independently or that the latter
cannot be made effective before the
final decision of DOT in the review pro-
ceeding.

(d) Review proceedings. (1) The DOT
decisionmaker may exercise his or her
right of review upon petition for review
or on his or her own initiative. The
DOT decisionmaker will issue a final
order upon such review without further
proceedings on any or all the issues
where he or she finds that matters
raised do not warrant further pro-
ceedings.

(2) Where the DOT decisionmaker de-
sires further proceedings, he or she will
issue an order for review which will:

(i) Specify the issues to which review
will be limited. Such issues shall con-
stitute one or more of the issues raised
in a petition for discretionary review,
and/or matters which the DOT deci-
sionmaker desires to review on his or
her own initiative. Only those issues
specified in the order shall be argued
on brief to the DOT decisionmaker,
pursuant to §302.31, and considered by
the DOT decisionmaker.

(if) Specify the portions of the ad-
ministrative law judge’s decision, if
any, which are to be stayed as well as
the effective date of the remaining por-
tions thereof.

(iii) Designate the parties to the re-
view proceeding.

§302.29 Tentative decision of DOT.

(a) Except as provided in paragraph
(b) of this section, whenever the admin-
istrative law judge certifies the record
in a proceeding directly to the DOT de-
cisionmaker without issuing an initial
or recommended decision in the mat-
ter, the DOT decisionmaker shall, after
consideration of any proposed findings
and conclusions submitted by the par-
ties, prepare a tentative decision and
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serve it upon the parties. Every ten-
tative decision of the DOT decision-
maker shall state the names of the per-
sons who are to receive copies of it, the
time within which exceptions to such
decision may be filed, the time within
which briefs in support of the excep-
tions may be filed, and the date when
such decision will become final in the
absence of exceptions thereto. If no ex-
ceptions are filed to the tentative deci-
sion of the DOT decisionmaker within
the period fixed (which in no event
shall be less than 10 days), it shall be-
come final at the expiration of such pe-
riod unless the DOT decisionmaker or-
ders otherwise.

(b) Notwithstanding the provisions of
paragraph (a) of this section, in rule
making proceedings or proceedings de-
termining applications for initial li-
censes, the DOT decisionmaker may
omit a tentative decision in any case in
which he or she finds upon the record
that due and timely execution of DOT’s
functions imperatively and unavoid-
ably so requires. The DOT decision-
maker may also, in his or her discre-
tion, omit a tentative decision in pro-
ceedings under subpart Q. Final deci-
sions of the DOT decisionmaker are
subject to review as provided in
§302.22a.

(Secs. 204, 401, 402, 1001, Federal Aviation Act
of 1958, as amended by Pub. L. 95-504, 72 Stat.
743, 754, 757, 788, 92 Stat. 1973 (49 U.S.C. 1324,
1371, 1372, 1481 (Administrative Procedure
Act) 5 U.S.C. 551 et seq.))

§302.30 Exceptions to tentative deci-
sions of DOT.

(a) Time for filing. Within ten (10)
days after service of any tentative de-
cision of the DOT decisionmaker, any
party to a proceeding may file excep-
tions to such decision with the DOT de-
cisionmaker.

(b) Form and contents of exceptions.
Each exception shall be separately
numbered and shall be stated as a sepa-
rate point, and appellants shall not re-
state the same point in several repet-
itive exceptions. Each exception shall
state, sufficiently identify, and be lim-
ited to, an ultimate conclusion in the
decision to which exception is taken
(such as, selection of one carrier rather
than another to serve any point or
points; points included in or excluded
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from a new route; imposition or failure
to impose a given restriction; deter-
mination of a rate at a given amount
rather than another). No specific ex-
ception shall be taken with respect to
underlying findings or statements, but
exceptions to an ultimate conclusion
shall be deemed to include exceptions
to all underlying findings and state-
ments pertaining thereto. Provided,
however, That exceptions shall specify
any matters of law, fact or policy
which were not argued before the ad-
ministrative law judge but will be set
forth for the first time on brief to the
DOT decisionmaker.

(c) Effect of failure to file timely and
adequate exceptions. No objection may
be made on brief or at a later time to
an ultimate conclusion which is not ex-
pressly made the subject of an excep-
tion in compliance with the provisions
of this section. Provided, however, That
any party may file a brief in support of
the decision and in opposition to the
exceptions filed by any other party.

§302.31 Briefs before decisionmaker.

(a) Time for filing. Within such period
after the date of service of any ten-
tative decision by the DOT decision-
maker as may be fixed therein, any
party may file a brief addressed to the
DOT decisionmaker in support of his or
her exceptions to such decision or in
opposition to the exceptions filed by
any other party. Briefs to the DOT de-
cisionmaker on initial decisions or rec-
ommended decisions of administrative
law judges shall be filed only in those
cases where the DOT decisionmaker
grants discretionary review and orders
further proceedings, pursuant to
§302.28(d)(2), and only upon those issues
specified in the order. Such briefs shall
be filed within 30 days after date of
service of the order granting discre-
tionary review. In cases where, because
of the limited number of parties and
the nature of the issues, the filing of
opening, answering, and reply briefs
will not unduly delay the proceeding
and will assist in its proper disposition,
the DOT decisionmaker or the adminis-
trative law judge (where the adminis-
trative law judge’s decision was not
made under delegated authority) may
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direct that the parties file briefs at dif-
ferent times rather than at the same
time.

(b) Effect of failure to restate objections
in briefs. In determining the merits of
an appeal, the DOT decisionmaker will
not consider the exceptions or the peti-
tion for discretionary review but will
consider only the brief. Each objection
contained in the exceptions or each
issue specified in the DOT decision-
maker’s order exercising discretionary
review must be restated and supported
by a statement and adequate discus-
sion of all matters relied upon, in a
brief filed pursuant to and in compli-
ance with the requirements of this sec-
tion.

(c) Formal specifications of briefs—(1)
Contents. Each brief shall discuss every
point of law, fact or precedent which
the party submitting it is entitled to
raise and which it wishes the DOT deci-
sionmaker to consider. Each brief shall
include a summary of the argument
not to exceed 5 pages. Support and jus-
tification for every point raised shall
include itemized references to the
pages of the transcript of hearing, ex-
hibit or other matter of record, and ci-
tations of the statutes, regulations or
principal authorities relied upon. If a
brief or any point discussed in the brief
is not in substantial conformity with
the requirement for such support and
justification, no motion to strike or
dismiss such document shall be made
but the DOT decisionmaker may dis-
regard the points involved.

(2) Incorporation by reference. Briefs to
the DOT decisionmaker shall be com-
pletely self-contained and shall not in-
corporate by reference any portion of
any other brief or pleading: Provided,
however, That instead of submitting a
brief to the DOT decisionmaker a party
may adopt by reference specifically
identified pages or the whole of his or
her prior brief to the administrative
law judge if the latter complies with
all requirements of this section. In
such cases, the party shall file with the
Documentary Services Division a letter
exercising this privilege and serve all
parties in the same manner as a brief
to the DOT decisionmaker.

(3) Length and index. Briefs shall com-
ply with the formal specifications set
forth in §302.3(b). Except by permission
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or direction of the DOT decisionmaker,
briefs shall not exceed 50 pages includ-
ing pages contained in any appendix,
table, chart, or other document phys-
ically attached to the brief, but exclud-
ing maps and the summary of the argu-
ment. In this case ‘““map’” means only
those pictorial representations of
routes, flight paths, mileage, and simi-
lar ancillary data that are super-
imposed on geographic drawings and
contain only such text as is needed to
explain the pictorial representation.
Any brief that exceeds 10 pages shall
contain a subject index of its contents,
including page references.

§302.32 Oral argument before the DOT
decisionmaker.

(a) If any party desires to argue a
case orally before the DOT decision-
maker, he shall request leave to make
such argument in his exceptions or
brief. Such request shall be filed no
later than the date when briefs before
the DOT decisionmaker are due in the
proceeding. The DOT decisionmaker
will rule on such request, and if oral
argument is to be allowed, all parties
to the proceeding will be advised of the
date and hour set for such argument
and the amount of time allowed to
each party. Requests for oral argument
on petitions for discretionary review
will not be entertained.

(b) Pamphlets, charts, and other
written data may be presented to the
DOT decisionmaker at oral argument
only in accordance with the following
rules: All such material shall be lim-
ited to facts in the record of the case
being argued. All such material shall
be served on all parties to the pro-
ceeding and eight copies transmitted to
the Documentary Services Division at
least five (5) calendar days in advance
of the argument. As used herein “mate-
rial” includes, but is not limited to,
maps, charts included in briefs, and ex-
hibits which are enlarged and used for
demonstration purposes at the argu-
ment, but does not include the enlarge-
ments of such exhibits.

§302.33 Waiver of procedural
after hearing.

The parties of any proceeding may
agree to waive any one or more of the
following procedural steps provided in

steps
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§§302.25 through 302.32: Oral argument
before the administrative law judge,
the filing of proposed findings and con-
clusions for the administrative law
judge or for the DOT decisionmaker, a
recommended decision of the adminis-
trative law judge, a tentative decision
of the DOT decisionmaker, a petition
for discretionary review of or excep-
tions to an initial decision or rec-
ommended decision, and the filing of
briefs with the DOT decisionmaker, or
oral argument before the DOT decision-
maker.

§302.35 Shortened procedure.

In cases where a hearing is not re-
quired by law, §§302.23 through 302.33,
relating to prehearing, hearing, and
post-hearing procedures, shall not be
applicable except to the extent that
DOT shall determine that the applica-
tion of some or all of such rules in the
particular case will be conducive to the
proper dispatch of its business and to
the ends of justice.

§302.36 Final decision of DOT.

When a case stands submitted to the
DOT decisionmaker for final decision
on the merits, he or she will dispose of
the issues presented by entering an ap-
propriate order which will include a
statement of the reasons for his or her
findings and conclusions. Such orders
shall be deemed *‘final orders” within
the purview of §302.37(a), in the manner
provided by §302.22a.

§302.37 Petitions for reconsideration
or review by the DOT decision-
maker.

(a) DOT orders subject to reconsider-
ation; time for filing. Unless an order or
a rule of the Department specifically
provides otherwise, any interested per-
son may file a petition for reconsider-
ation, of any interlocutory order issued
by the Department which institutes a
proceeding. Any party to a proceeding,
unless an order or rule of the Depart-
ment specifically provides otherwise,
may file a petition for reconsideration,
rehearing, or reargument of (1) final or-
ders issued by the Department, or (2)
an interlocutory order which defines
the scope and issues of a proceeding or
suspends a provision of a tariff on file
with the Department. Unless the time
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is shortened or enlarged by the Depart-
ment, petitions for reconsideration
shall be filed, in the case of a final
order, within twenty (20) days after
service thereof, and, in the case of an
interlocutory order, or a final decision
described in §302.1757 within ten (10)
days after service. However, neither
the filing nor the granting of such a pe-
tition shall operate as a stay of such
final or interlocutory order unless spe-
cifically so ordered by the DOT deci-
sionmaker. Within ten (10) days after a
petition for reconsideration, rehearing,
or reargument is filed, any party to the
proceeding may file an answer in sup-
port of or in opposition. Motions for ex-
tension of time to file a petition or an-
swer, and for leave to file a petition or
answer after the time for the filing has
expired, will not be granted except on a
showing of unusual and exceptional cir-
cumstances, constituting good cause
for movant’s inability to meet the es-
tablished procedural dates.

(b) Contents of petition. A petition for
reconsideration, rehearing, or reargu-
ment shall state, briefly and specifi-
cally, the matters of record alleged to
have been erroneously decided, the
ground relied upon, and the relief
sought. If a decision by the Secretary
or Deputy Secretary is requested, the
petition should describe in detail the
reasons for such request and specify
any important national transportation
policy issues that are presented. If the
petition is based, in whole or in part,
on allegations as to the consequences
which would result from the final
order, the basis of such allegations
shall be set forth. If the petition is
based, in whole or in part, on new mat-
ter, such new matter shall be set forth,
accompanied by a statement to the ef-
fect that petitioner, with due diligence,
could not have known or discovered
such new matter prior to the date the
case was submitted for decision. Unless
otherwise directed by the DOT deci-
sionmaker upon a showing of unusual
or exceptional circumstances, petitions
for reconsideration, rehearing or re-
argument or answers thereto which ex-
ceed twenty-five (25) pages (including
appendices) in length shall not be ac-
cepted for filing by the Office of the
Documentary Services.
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(c) Successive petitions. A successive
petition for rehearing, reargument, re-
consideration filed by the same party
or person, and upon substantially the
same ground as a former petition
which has been considered or denied
will not be entertained.

§302.38 Petitions for rulemaking.

Any interested person may petition
DOT for the issuance, amendment,
modification and repeal of any regula-
tion, subject to the provisions of Part
5, Rulemaking Procedures, of the Of-
fice of the Secretary regulations (49
CFR 5.1 et seq.)

§302.39 Objections to public disclo-
sure of information.

(a) General. Part 7 of the Office of the
Secretary regulations, Public Avail-
ability of Information, governs the
availability of records and documents
of DOT to the public. (49 CFR 7.1 et
seq.)

(b) Information contained in paper to be
filed. Any person who objects to the
public disclosure of any information
contained in any paper filed in any pro-
ceeding, or in any application, report,
or other document filed pursuant to
the provisions of the Federal Aviation
Act of 1958, as amended, or any rule,
regulation, or order of the DOT there-
under, shall segregate, or request the
segregation of, such information into a
separate paper and shall file it, or re-
quest that it be filed, with the adminis-
trative law judge or the person con-
ducting the hearing or proceeding, as
the case may be, or with the person
with whom said application, report, or
document is required to be filed, sepa-
rately in a sealed envelope, bearing the
caption of the enclosed paper, and the
notation ‘‘Classified or Confidential
Treatment Requested Under §302.39.”
At the time of filing such paper, or
when the objection is made by a person
not himself or herself filing the paper,
application, report or other document,
within five (5) days after the filing of
such paper, the objecting party shall
file a motion to withhold the informa-
tion from public disclosure, in accord-
ance with the procedure outlined in
paragraph (e) of this section, or in ac-
cordance with the procedure outlined
in paragraph (d) of this section if objec-
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tion is made by a Government depart-
ment or a representative thereof. Not-
withstanding any other provision of
this section, copies of the filed paper
and of the motion need not be served
upon any other party unless so ordered
by the DOT.

(¢) Information contained in oral testi-
mony. Any person who objects to the
public disclosure of any information
sought to be elicited from a witness or
deponent on oral examination shall, be-
fore such information is disclosed,
make his or her objection known. Upon
such objection duly made, the witness
or deponent shall be compelled to dis-
close such information only in the
presence of the administrative law
judge or the person before whom the
deposition is being taken, as the case
may be, the official stenographer and
such attorneys for and lay representa-
tive of each party as the administra-
tive law judge or the person before
whom the deposition is being taken, as
the case may be, shall designate, and
after all present have been sworn to se-
crecy. The transcript of testimony con-
taining such information shall be seg-
regated and filed in a sealed envelope,
bearing the title and docket number of
the proceeding, and the notation “‘Clas-
sified or Confidential Treatment Re-
quested Under §302.39 Testimony Given
by (name of witness or deponent).”
Within five (5) days after such testi-
mony is given, the objecting person
shall file a motion, except as herein-
after provided in paragraph (d) of this
section, in accordance with the proce-
dure outlined in paragraph (e) of this
section, to withhold the information
from public disclosure. Notwith-
standing any other provision of this
section, copies of the segregated por-
tion of the transcript and of the mo-
tion need not be served upon any other
party unless so ordered by the DOT.

(d) Objection by Government depart-
ments or representative thereof. In the
case of objection to the public disclo-
sure of any information filed by or elic-
ited from any United States Govern-
ment department, or representative
thereof, under paragraph (b) or (c) of
this section, the department making
such objection shall be exempted from
the provisions of paragraphs (b), (c),
and (e) of this section insofar as said
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paragraphs require the filing of a writ-
ten objection to such disclosure. How-
ever, any department, or person rep-
resenting said department, if it so de-
sires, may file a memorandum setting
forth the reasons on the basis of which
it is claimed that a public disclosure of
the information should not be made. If
such a memorandum is submitted, it
shall be filed and handled as is provided
by this section in the case of a motion
to withhold information from public
disclosure.

(e) Form of motion to withhold informa-
tion from public disclosure. Subject to
the exception of paragraph (d) of this
section, no information covered by
paragraphs (b) and (c) of this section
need be withheld from public disclosure
unless written objection to such disclo-
sure is filed with the DOT in accord-
ance with the following procedure:

(1) The motion shall be headed with
the title and docket number of the pro-
ceeding and shall be signed by the ob-
jecting person, any duly authorized of-
ficer or agent thereof, or by counsel
representing such person in the pro-
ceeding.

(2) The motion shall include:

(i) A description of the information
sought to be withheld, sufficient for
identification of the same;

(ii) A statement explaining how and
why the information falls within the
exemptions from the Freedom of Infor-
mation Act (5 U.S.C. 552(b)(1)-(9); and

(iii) And a statement explaining how
and why public disclosure of the infor-
mation would adversely affect the in-
terests of the objecting persons and is
not required in the interest of the pub-
lic.

(3) Such motion shall be filed with
the administrative law judge or the
person conducting the hearing or pro-
ceeding, as the case may be, or with
the person with whom said application,
report, or document is required to be
filed.

If such motion relates to contracts,
agreements, understandings, or ar-
rangements an executed original copy
and two copies of such motion shall be
filed.

(f) Motions referred to DOT. The order
of DOT containing its ruling upon each
such motion will specify the extent to
which, and the conditions upon which,
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the information may be disclosed to
the parties and to the public, which
order shall become effective upon the
date stated therein, unless, within five
(5) days after the date of the entry of
the DOT ’s order with respect thereto,
a petition is filed by the objecting per-
son requesting reconsideration by DOT,
or a written statement is filed indi-
cating that the objecting person in
good faith intends to seek judicial re-
view of the DOT’s order.

(g) Objections in proceeding before the
DOT. Notwithstanding any of the pro-
visions of this section, whenever the
objection to disclosure of information
shall have been made, in the first in-
stance, before the DOT itself, the writ-
ten motion of objection contemplated
by paragraphs (b), (c), and (e) of this
section shall not be necessary but may
be submitted if the parties so desire or
if the DOT, in a particular case, shall
so direct.

§302.40 Saving clause.

Repeal, revision or amendment of
any Economic Regulation of the DOT
shall not affect any pending enforce-
ment proceeding or any enforcement
proceeding initiated thereafter with re-
spect to causes arising or acts com-
mitted prior to said repeal, revision or
amendment, unless the act of repeal,
revision or amendment specifically so
provides.

Subpart B—Rules Applicable to
Enforcement Proceedings

§302.200 Applicability of this subpart.

(@) In general. This subpart contains
the specific rules that apply to DOT
proceedings to enforce the act and the
rules, regulations, orders and other re-
quirements issued by DOT. Subpart A
of this part contains other rules that
apply to these proceedings.

(b) Informal complaints. Informal com-
plaints may be made in writing with
respect to anything done or omitted to
be done by any person in contravention
of any provision of the act or any re-
quirement established pursuant there-
to without compliance with this part.
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Matters so presented may, if their na-
ture warrants, be handled by cor-
respondence or conference with the ap-
propriate persons. Any matter not dis-
posed of informally may be made the
subject of a formal proceeding pursu-
ant to this subpart. The filing of an in-
formal complaint shall not bar the sub-
sequent filing of a formal complaint.

§302.201 Formal complaints.

Any person may make a formal com-
plaint to the Assistant General Counsel
for Aviation Enforcement and Pro-
ceedings about any violation of the
economic regulatory provisions of the
act or of DOT’s rules, regulations, or-
ders, or other requirements. Every for-
mal complaint shall conform to the re-
quirements of §302.3, concerning the
form and filing of documents. The fil-
ing of a complaint shall result in a for-
mal enforcement proceeding only if the
Assistant General Counsel for Aviation
Enforcement and Proceedings issues a
notice instituting an enforcement pro-
ceeding as to all or part of the com-
plaint under §302.206(a) or the Deputy
General Counsel does so under
§302.206(b). A formal complaint may be
amended at any time before service of
an answer to the complaint. After serv-
ice of an answer but before institution
of an enforcement proceeding, the com-
plaint may be amended with the per-
mission of the Assistant General Coun-
sel for Aviation Enforcement and Pro-
ceedings. After institution of an en-
forcement proceeding, the complaint
may be amended only on grant of a mo-
tion filed under §302.18.

§302.202 [Reserved]

§302.203
plaint.

Insufficiency of formal com-

In any case where the Assistant Gen-
eral Counsel for Aviation Enforcement
and Proceedings is of the opinion that
a complaint does not sufficiently set
forth the material required by any ap-
plicable rule, regulation or order of the
DOT, or is otherwise insufficient, he or
she may advise the party filing the
same of the deficiency and require that
any additional information be supplied
by amendment.
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§302.204 Third-party complaints.

(a) A third-party complaint, and any
amendments thereto, submitted pursu-
ant to §302.201 shall be served by the
person filing such documents upon
each party complained of, upon the
Deputy General Counsel, and upon the
Assistant General Counsel for Aviation
Enforcement Proceeding.

(b) Within fifteen (15) days after the
date of service of a third-party com-
plaint, each person complained of shall
file an answer in conformance with and
subject to the requirements of
§302.207(b). Extensions of time for filing
an answer may be granted by the As-
sistant General Counsel for Aviation
Enforcement and Proceedings for good
cause shown.

(c) A person complained against in a
third-party complaint may offer to sat-
isfy the complaint through submission
of facts, offer of settlement or proposal
of adjustment. Such offer shall be in
writing and shall be served, within fif-
teen (15) days after service of the com-
plaint, upon the same persons and in
the same manner as an answer. The
submittal of an offer to satisfy the
complaint shall not excuse the filing of
an answer.

(d) Motions to dismiss a third-party
complaint shall not be fileable prior to
the filing of a notice instituting an en-
forcement proceeding with respect to
such complaint or a portion thereof.

§302.205 Procedure when no enforce-
ment proceeding is instituted.

(a) Within a reasonable time, but not
more than 60 days, after an answer to a
formal third-party complaint is filed,
or such extension of that 60-day period
as may be granted pursuant to
§302.206(b), the Assistant General Coun-
sel for Aviation Enforcement and Pro-
ceedings shall either issue a notice in-
stituting a formal enforcement pro-
ceeding in accordance with §302.206(a)
or issue a notice dismissing the com-
plaint in whole or in part, stating the
reasons for such dismissal.

(b) A notice dismissing a complaint
issued pursuant to paragraph (a) of this
section shall become effective as a
final order of DOT 30 days after service
thereof.
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§302.206 Commencement of enforce-
ment proceeding.

(a) Whenever in the opinion of the
Assistant General Counsel for Aviation
Enforcement and Proceedings, there
are reasonable grounds to believe that
any provision of the Act, or any rule,
regulation, order, limitation, condi-
tion, or other requirement established
pursuant thereto, has been or is being
violated, that, in the case of third-
party complaints, efforts to satisfy a
complaint insofar as required by
§302.204 have failed, and that the inves-
tigation of any or all of the alleged vio-
lations is in the public interest, the As-
sistant General Counsel for Aviation
Enforcement and Proceedings may
issue a notice instituting a formal en-
forcement proceeding. The notice shall
incorporate by reference a formal com-
plaint submitted pursuant to §302.201
or shall be accompanied by a complaint
by an attorney from the Office of the
Assistant General Counsel for Aviation
Enforcement and Proceedings. The no-
tice and accompanying complaint, if
any, shall be formally served upon each
respondent and each complainant. The
proceedings thus instituted shall be
processed in regular course in accord-
ance with this part. However, nothing
in this part shall be construed to limit
the authority of the Department to in-
stitute or conduct any investigation or
inquiry within its jurisdiction in any
other manner or according to any
other procedures which it may deem
necessary or proper.

(b) The Assistant General Counsel for
Aviation Enforcement and Proceedings
may at any time move, upon a showing
of good cause, for an extension of the
time within which to act upon a third-
party complaint. Whenever the Assist-
ant General Counsel for Aviation En-
forcement and Proceedings has failed
to act on a third-party complaint with-
in 60 days of the date when the answer
is due, or within such extension of that
period as may have been granted, the
following motions may be addressed to
the Deputy General Counsel:

(1) By the complainant to institute a
proceeding by docketing the complaint
upon a showing that it is in the public
interest to do so; and

§302.207

(2) By the respondent to dismiss the
complaint upon a showing that it is in
the public interest to do so.

(c) The Deputy General Counsel may
grant, deny, or defer any of the mo-
tions, in whole or in part, and take ap-
propriate action to carry out his or her
decision.

§302.206a Assessment of civil
alties.

pen-

(a) Whenever the Assistant General
Counsel for Aviation Enforcement and
Proceedings seeks an assessment of
civil penalties in an enforcement pro-
ceeding, the Deputy General Counsel
shall serve on all parties to the pro-
ceeding a notice of the violations al-
leged and the amount of penalties for
which the respondent may be liable.
The notice may be included in the no-
tice instituting an enforcement pro-
ceeding or in a separate document.

(b) Within 15 days after service of a
notice proposing assessment of civil
penalties, the respondent shall file a
response specifically presenting any
matters he or she intends to rely on in
opposition to or mitigation of such
civil penalties. The response may be
contained in an answer filed under
§302.207.

(¢) In any proceeding in which civil
penalties are sought, the initial and
final decisions shall state the amount
of any civil penalties assessed upon a
finding of violation, and the time and
manner in which payment shall be
made to the United States.

§302.207 Answer.

(a) Within 15 days after the date of
service of a notice issued pursuant to
§302.206, the respondent shall file an
answer to the complaint attached
thereto or incorporated therein unless
an answer has already been filed in ac-
cordance with 8§302.204. Any requests
for extension of time for filing of an
answer to a complaint attached to or
incorporated in a notice instituting an
enforcement proceeding shall be filed
with DOT in accordance with §302.17.

(b) All answers shall conform to the
requirements of §302.8(a)(2) and shall
fully and completely advise the parties
and the Department as to the nature of
the defense and shall admit or deny
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specifically and in detail each allega-
tion of the complaint unless the person
complained of is without knowledge, in
which case, his or her answer shall so
state and the statement shall operate
as a denial. Allegations of fact not de-
nied or controverted shall be deemed
admitted. Matters alleged as affirma-
tive defenses shall be separately stated
and numbered and shall, in the absence
of a reply, be deemed to be con-
troverted.

§302.208 Default.

Failure of a respondent to file and
serve an answer within the time and in
the manner prescribed by this part
shall be deemed to authorize the De-
partment, in its discretion, to find the
facts alleged in the complaint incor-
porated in or accompanying the notice
instituting an enforcement proceeding
to be true and to enter such orders as
may be appropriate without notice or
hearing, or, in its discretion, to pro-
ceed to take proof, without notice, of
the allegations or charges set forth in
the complaint or order, provided that
the DOT decisionmaker or administra-
tive law judge may permit late filing of
an answer for good cause shown.

§302.209 Reply.

The DOT decisionmaker (or the ad-
ministrative law judge) may, in his or
her discretion, require or permit the
filing of a reply in appropriate cases,
otherwise no reply shall be filed.

§302.210 Parties.

The parties to an enforcement pro-
ceeding shall be the Office of the As-
sistant General Counsel for Aviation
Enforcement and Proceedings, the re-
spondent, any person whose formal
complaint alleged violations that were
later covered by the notice of enforce-
ment, and any other person permitted
to intervene under §302.15.

§302.210a Consolidation of
ceedings.

The DOT decisionmaker or Chief Ad-
ministrative Law Judge, upon his or
her own initiative, or upon motion of
any party, may consolidate for hearing
or for other purposes, or may contem-
poraneously consider, two or more en-
forcement proceedings which involve

pro-
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substantially the same parties, or
issues which are the same or closely re-
lated, if he or she finds that such con-
solidation or contemporaneous hearing
will be conducive to the dispatch of
business and to the ends of justice and
will not unduly delay the proceedings.

§302.211 Prehearing conference.

A prehearing conference may be held
in an enforcement proceeding whenever
the DOT decisionmaker or the adminis-
trative law judge believes that the fair
and expeditious disposition of the pro-
ceeding requires one. If a prehearing
conference is held, it shall be con-
ducted in accordance with §302.23.

§302.212 Admissions as to facts and
documents; motions to dismiss and
for summary judgment.

(a) At any time after answer has been
filed, any party may file with DOT and
serve upon the opposing side a written
request for the admission of the genu-
ineness and authenticity of any rel-
evant documents described in and ex-
hibited with the request or for the ad-
mission of the truth of any relevant
matters of fact stated in the request
with respect to such documents. Each
of the matters of which an admission is
requested shall be deemed admitted un-
less within a period designated in the
request, not less than ten (10) days
after service thereof, or within such
further time as the DOT decisionmaker
or the administrative law judge may
allow upon motion and notice, the
party to whom the request is directed
serves upon the requesting party a
sworn statement either denying spe-
cifically the matters of which an ad-
mission is requested or setting forth in
detail the reasons why he or she cannot
truthfully either admit or deny such
matters. Service of such request and
answering statement shall be made as
provided in §302.8. Any admission made
by a party pursuant to such request is
only for the purposes of the pending
proceeding, or any proceeding or action
instituted for the enforcement or any
order entered therein, and shall not
constitute an admission by him or her
for any other purpose or be used
against him or her in any other pro-
ceeding or action.
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(b) At any time after answer has been
filed, any party may file with the DOT
decisionmaker or the administrative
law judge a motion to dismiss or a mo-
tion for summary judgment, including
supporting affidavits. The procedure on
such motions shall be in accordance
with the Federal Rules of Civil Proce-
dure (28 U.S.C.), particularly Rules
6(d), 7(b), 12, and 56, except that an-
swers and supporting papers to a mo-
tion to dismiss or for summary judg-
ment shall be filed within 7 days after
service of the motion.

(c) Parties may petition the DOT de-
cisionmaker to review action by the
administrative law judge granting
summary judgment or dismissing an
enforcement proceeding under the pro-
cedure established for review of an ini-
tial decision in §302.28.

§302.213 Hearing.

After the issues have been formu-
lated, whether by the pleadings or oth-
erwise, the administrative law judge or
the DOT decisionmaker shall give the
parties reasonable written notice of the
time and place of the hearings.

§302.214 Appearances by persons not
parties.

With consent of the administrative
law judge or the DOT decisionmaker,
appearances may be entered without
request for or grant of permission to
intervene by interested persons who
are not parties to the proceeding. Such
persons may, with consent of the ad-
ministrative law judge or the DOT de-
cisionmaker, cross-examine a par-
ticular witness or suggest to any party
or counsel therefor questions or inter-
rogations to be propounded to wit-
nesses called by any party, but may
not otherwise examine witnesses and
may not introduce evidence or other-
wise participate in the proceeding.
However, such persons may present to
both the administrative law judge and
the DOT decisionmaker an oral or writ-
ten statement of their position on the
issues involved in the proceeding.

§302.215 Settlement of proceedings.

(a) The Deputy General Counsel and
the respondent may agree to settle all
or some of the issues in an enforcement
proceeding at any time before a final

§302.218

decision. The Deputy General Counsel
shall serve a copy of any proposed set-
tlement on each party and shall submit
the proposed settlement to the admin-
istrative law judge for approval. The
submission of a proposed settlement
shall not automatically delay the pro-
ceeding.

(b) Any party to the proceeding may
submit written comments supporting
or opposing the proposed settlement
within 10 days from the date of service.

(¢) The administrative law judge
shall approve the proposed settlement,
as submitted, if it appears to be in the
public interest, or otherwise shall dis-
approve it.

(d) Information relating to settle-
ment offers and negotiations will be
withheld from public disclosure if the
Deputy General Counsel determines
that disclosure would interfere with
the likelihood of settlement of an en-
forcement proceeding.

§302.216 Evidence of previous viola-
tions.

Evidence of previous violations by
any person or of any provision of the
act or any requirement thereunder
found by DOT or a court in any other
proceeding or criminal or civil action
may, if relevant and material, be ad-
mitted in any enforcement proceeding
involving such person.

§302.217 Motions for immediate sus-
pension of operating authority
pendente lite.

All motions for the suspension of the
economic operating authority of an air
carrier during the pendency of pro-
ceedings to revoke such authority shall
be filed with, and decided by the DOT
decisionmaker. Proceedings on the mo-
tion shall be in accordance with
§302.18. In addition, the DOT decision-
maker shall afford the parties an op-
portunity for oral argument on such
motion.

§302.218 Modification or dissolution of
enforcement actions.

Whenever any party to a proceeding
in which an order of DOT has been
issued pursuant to section 1002(c) of the
Act, or an injunction or other form of
enforcement action has been issued by
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a court of competent jurisdiction pur-
suant to section 1007, believes that
changed conditions of fact or law, or
the public interest, require that said
order or judicial action be modified, or
set aside, in whole or in part, such
party may file with DOT a motion re-
questing that DOT take such adminis-
trative action or join in applying to
the appropriate court for such judicial
action, as the case may be. The motion
shall state the changes desired and the
changed circumstances warranting
such action, and shall include the ma-
terials and argument in support there-
of. The motion shall be served on each
party to the proceeding in which the
enforcement action was taken. Within
thirty (30) days after the service of
such motion, any party so served may
file an answer thereto. DOT shall dis-
pose of the motion by such procedure
as it deems appropriate.

Subpart C—Rules Applicable to
Mail Rate Proceedings

§302.300 Applicability of this subpart.

This subpart sets forth the special
rules applicable to proceedings for the
establishment of mail rates by DOT for
foreign air transportation and air
transportation between points in Alas-
ka. For information as to other appli-
cable rules, reference should be made
to Subpart A of this part, to the Fed-
eral Aviation Act, and to the sub-
stantive rules, regulations, and orders
of DOT.

§302.301 Parties to the proceeding.

The parties to the proceeding shall be
the air carrier or carriers for whom
rates are to be fixed, the Postal Serv-
ice, the Office of the Assistant General
Counsel for Aviation Enforcement and
Proceedings and any other person
whom DOT permits to intervene. (See
§302.15.)

FINAL MAIL RATE PROCEEDINGS

§302.302 Participation by
other than parties.

In addition to participation in hear-
ings in accordance with §302.14, persons
other than parties may, within the
time fixed for filing notice of objec-

persons
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tions to an order to show cause in a
mail rate proceeding as provided in
§302.305, submit a memorandum of op-
position to, or in support of, the posi-
tion taken in the petition or order.
Such memorandum shall not be re-
ceived as evidence in the proceeding.

§302.303

Proceedings for the determination of
rates of compensation for the transpor-
tation of mail may be commenced by
the filing of a petition by an air carrier
whose rate is to be fixed, or the Postal
Service, or upon the issuance of an
order by DOT.

(a) The petition shall set forth the
rate or rates sought to be established,
a statement that they are believed to
be fair and reasonable, the reasons sup-
porting the request for a change in
rate, and a detailed economic justifica-
tion sufficient to establish the reason-
ableness of the rate or rates proposed.

(b) In any case where a carrier is op-
erating under a final mail rate uni-
formly applicable to an entire rate-
making unit as established by the De-
partment, a petition must clearly and
unequivocally challenge the rate for
such entire rate-making unit and not
only a part of such unit.

(c) All petitions, amended petitions,
and documents relating thereto shall
be served upon the Postal Service by
sending a copy to the Assistant Gen-
eral Counsel, Transportation, by reg-
istered or certified mail, postpaid,
prior to the filing thereof with the De-
partment. Proof of service on the Post-
al Service shall consist of a statement
in the document that the person filing
it has served a copy on the Assistant
General Counsel, Transportation, as re-
quired by this section. The petition
need not be accompanied by any fur-
ther proof of service, but upon setting
any petition down for public hearing,
the Department will cause notice of
such hearing to be given to such inter-
ested persons as it deems appropriate
in a particular case.

(d) Answers to petitions shall be filed
within 20 days after service of the peti-
tion.

Institution of proceedings.
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PROCEDURE WHEN AN ORDER TO SHOwW
CAUSE Is ISSUED

§302.304 Order to show cause.

Whether the proceeding is com-
menced by the filing of a petition or
upon the Department’s own initiative,
the DOT may issue an order directing
the respondent to show cause why it
should not adopt such provisional find-
ings and conclusions, and such rates, as
may be specified in the order to show
cause.

§302.305 Objections and answer to
order to show cause.

(a) Any person having objections to
the provisional rates specified in such
order shall file with the Department a
notice of objection within ten (10) days
after the date of service of such order.

(b) If such notice is filed as aforesaid,
written answer and any supporting
documents shall be filed within thirty
(30) days after the service of the order
to show cause. The Department may
specify different times for filing a no-
tice of objection or an answer. An an-
swer to an order to show cause shall
contain specific objections, and exhib-
its in support thereof, and shall set
forth the findings and conclusions, the
rates, and the supporting exhibits
which would be substituted for the cor-
responding items in the Statement of
Provisional Findings and Conclusions,
if such objections were found valid.

(c) A notice or answer filed by a per-
son who is neither a party nor a person
ultimately permitted to intervene
shall be treated as a memorandum filed
under §302.302.

§302.306 Effect of failure to timely file
notice and answer raising material
issue of fact.

If no notice, or, if after notice, no an-
swer is filed within the designated
time, all parties shall be deemed to
have waived the right to a hearing and
all other procedural steps short of a
final decision of the Department fixing
rates, and, in such case, or if an answer
timely filed raises no material issue of
fact, the Department may thereupon,
upon the basis of all of the documents
filed in the proceeding, enter a final
order fixing the fair and reasonable

§302.310

rate or rates as specified in the order
to show cause.

§302.307 Procedure when material
issue of fact is timely raised.

If an answer raising a material issue
of fact is filed within the time des-
ignated in the Department’s order, a
prehearing conference and hearing
shall be held unless waived by all par-
ties. The issues shall be limited to
those specifically raised by the answer,
except that at the prehearing con-
ference, the administrative law judge
may permit the parties to raise such
additional issues as he or she deems
necessary to a full and fair determina-
tion of a fair and reasonable rate. (Ref-
erence should be made to Subpart A of
this part for rules applicable to hear-

ings.)
§302.308 Evidence.

All direct evidence shall be in writ-
ing and shall be filed in exhibit form in
advance of the hearing unless, for good
cause shown, the administrative law
judge otherwise directs.

PROCEDURE WHEN NO ORDER TO SHOwW
CAUSE Is ISSUED

§302.309 Hearing to be ordered.

When no order to show cause is to be
issued by the Department, the Depart-
ment will order a hearing before an ad-
ministrative law judge similar to that
provided for in §§302.307 and 302.308, ex-
cept that the issues at such hearing
shall be formulated initially at a pre-
hearing conference.

TEMPORARY RATE PROCEEDINGS

§302.310 Procedure for fixing tem-
porary service and subsidy mail
rates.

(a) At any time during the pendency
of a proceeding for the determination
of final mail rates, the Department,
upon its own initiative, or on petition
by the carrier whose rates are in issue
or the Postal Service, may fix tem-
porary rates of compensation for the
transportation of mail subject to down-
ward or upward adjustment upon the
determination of final mail rates.

(b) Temporary service mail rates:
The procedure for determining tem-
porary mail rates involving an issue as
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to the service mail rates payable by
the Postal Service pursuant to section
406(c) of the Act shall be the same as
for the determination of final mail
rates, except that:

(1) Notice of objections to the De-
partment’s show cause order proposing
temporary service mail rates must be
filed by any party or petitioner for
intervention within 8 days, and an an-
swer within 15 days, of the time such
order is served;

(2) Failure to file notice of objections
within the 8-day period shall be deemed
to be a waiver of all further procedural
steps before final decision, including
hearing and initial or tentative deci-
sion, and the proceeding will stand sub-
mitted to the DOT decisionmaker for
final decision.

(3) In the absence of a convincing
showing that it will result in substan-
tial prejudice to any party or delay the
proceeding, the administrative law
judge shall require the parties to sub-
mit all their testimony in writing and
shall closely limit cross-examination
to the essential issues (bearing in mind
the purpose and urgency of fixing tem-
porary mail rates together with the
fact that such temporary rates are sub-
ject to downward or upward adjust-
ment upon the fixing of final rates),
and shall in all other respects urgently
expedite the proceeding.

INFORMAL MAIL RATE CONFERENCE
PROCEDURE

§302.311 Invocation of procedure.

Conferences between DOT employees,
representatives of air carriers, the
Postal Service and other interested
persons may be called by DOT employ-
ees for the purpose of considering and
clarifying issues and factual material
in pending proceedings for the estab-
lishment of rates for the transpor-
tation of mail.

§302.312 Scope of conferences.

The mail rate conferences shall be
limited to the discussion of, and pos-
sible agreement on, particular issues
and related factual material in accord-
ance with sound rate-making prin-
ciples. The duties and powers of DOT
employees in rate conferences essen-
tially will not be different, therefore,
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from the duties and powers the Depart-
ment has in the processing of rate
cases not involving a rate conference.
The employee function in both in-
stances is to present clearly to the
DOT decisionmaker the issues and the
related material facts, together with
recommendations. The DOT decision-
maker will make an independent deter-
mination of the soundness of the em-
ployee’s analyses and recommenda-
tions.

§302.313 Participants in conferences.

The persons entitled to be present in
mail rate conferences will be the rep-
resentatives of the carrier whose rates
are in issue, the staff of the Postal
Service, and the authorized DOT em-
ployees. No other person will attend
unless the DOT employees deems his or
her presence necessary in the interest
of one or more purposes to be accom-
plished, and in such case his or her par-
ticipation will be limited to such spe-
cific purposes. No person, however,
shall have the duty to attend merely
by reason of invitation by the author-
ized DOT employees.

§302.314 Conditions
tion.

(a) Nondisclosure of information. As a
condition to participation, every par-
ticipant, during the period of the con-
ference and for 90 days after its termi-
nation, or until the Department takes
public action with respect to the facts
and issues covered in the conference,
whichever is earlier:

(1) Shall, except for necessary disclo-
sures in the course of employment in
connection with conference business,
hold the information obtained in con-
ference in absolute confidence and
trust; (2) shall not deal, directly or in-
directly, for the account of himself or
herself, his or her immediate family,
members of his or her firm or company,
or as a trustee, in securities of the car-
rier involved in the rate conference ex-
cept that wunder exceptional cir-
cumstances special permission may be
obtained in advance from the Depart-
ment; and (3) shall adopt effective con-
trols for the confidential handling of
such information and shall instruct
personnel under his or her supervision,
who by reason of their employment

upon participa-
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come into possession of information
obtained at the conference, that such
information is confidential and must
not be disclosed to anyone except to
the extent absolutely necessary in the
course of employment, and must not be
misused. The word ‘“‘information’, as
used in paragraph (b) of this section,
shall refer only to information ob-
tained at the conference regarding the
future course of action or position of
the Department or its employees with
respect to the facts or issues discussed
at the conference.

(b) Signed statement required. Every
representative of a carrier actually
present at any conference shall sign a
statement that he or she has read this
entire instruction and promises to
abide by it and advise any other partic-
ipant to whom he or she discloses any
confidential information of the restric-
tions imposed above. Every representa-
tive of the Postal Service actually
present at any conference shall, on his
or her own behalf, sign a statement to
the same effect.

(c) Presumption of having conference
information. A director of any carrier,
which has had a representative at the
conference, who deals either directly or
indirectly for himself or herself, his or
her immediate family, members of his
or her firm or company, or as a trustee,
in securities of the air carrier involved
in the conference, during the restricted
period set forth above, shall be pre-
sumed to have come into possession of
information obtained at the conference
knowing that such information was
subject to the restrictions imposed
above; but such presumption can be re-
butted.

(d) Compliance report required. Within
ten (10) days after the expiration of the
time specified for keeping conference
matters confidential every participant,
as defined in this section, shall file a
verified compliance report with the
Documentary Services Division stating
that he or she has complied in every re-
spect with the conditions of this sec-
tion, or if he or she has not so com-
plied, stating in detail in what respects
he or she has failed to comply.

(e) Persons subject to the provisions of
this section. For the purposes of this
section, participants shall include (1)
any representative of any carrier and

§302.316

any representative of the Postmaster
General actually present at the con-
ference; (2) the carrier and the officers
of any carrier which has had a rep-
resentative at the conference; (3) the
directors of any carrier, which has had
a representative at the conference, the
members of any firm of attorneys or
consultants, which has had a represent-
ative at the conference, and the mem-
bers of the Postmaster General’s staff,
who come into possession of informa-
tion obtained at the conference, know-
ing that such information is subject to
the restrictions imposed in this sec-
tion.3

§302.315 Information to be requested
from carrier.

With respect to the rate for the fu-
ture period, the carrier will be re-
quested to submit detailed estimates as
to traffic, revenues and expenses by ap-
propriate periods and the investment
which will be required to perform the
operations for a full future year. Full
and adequate support shall be pre-
sented for all estimates, particularly
where such estimates deviate materi-
ally from the carrier’s past experience.
With respect to the rate for a past pe-
riod, essentially the same procedure
shall be followed. Other information or
data likewise may be requested by the
DOT employees. All data submitted by
the carrier shall be certified by a re-
sponsible officer.

§302.316 DOT analysis of data for sub-
mission of answers thereto.

After a careful analysis of these data,
the DOT employees will, in most cases,
send the carrier what might be termed
a statement of exceptions showing
areas of differences. Where practicable,
the carrier may submit its answer to
these exceptions. Conferences will then
be scheduled to work out a clear under-
standing and resolution of the issues
and facts from the standpoint of sound
ratemaking principles.

3 Restrictions on disclosure of confidential
information and dealing in air carrier securi-
ties are imposed upon the DOT employees
pursuant to applicable law.
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§302.317 Availability of data to Postal
Service.

The representatives of the Postal
Service shall have access to all con-
ference data and, insofar as prac-
ticable, shall be furnished copies of all
pertinent data prepared by the DOT
employees and the carrier, and a rea-
sonable time shall be allowed to get ac-
quainted with the facts and issues and
to make any presentation deemed nec-
essary. Provided, That in cases other
than those involving an issue as to the
service mail rates payable by the Post-
al Service pursuant to section 406(c) of
the Act representatives of the Postal
Service shall be furnished with copies
of data under this provision only upon
their written request.

§302.318 Post-conference procedure.

The rate conferences not being in the
nature of proceedings, no briefs, or ar-
gument, or any formal steps, will be
entertained by the Department. The
form, content and time of the staff’s
presentation to the Department are en-
tirely matters of internal procedure.
Any party to the mail rate proceeding
may, through an authorized DOT em-
ployee, request the opportunity to sub-
mit a written or oral statement to the
DOT decisionmaker on any unresolved
issue. The Department will grant such
requests whenever it deems such action
desirable in the interest of further clar-
ification and understanding of the
issues. The granting of an opportunity
for such further presentation shall not,
however, impair the rights that any
party might otherwise have under the
act and the rules of practice.

§302.319 Effect of conference agree-
ments.

No agreements or understanding
reached in rate conferences as to facts
or issues shall in any respect be bind-
ing on the Department or any partici-
pant. Any party to mail rate pro-
ceedings will have the same rights to
file an answer and take other proce-
dural steps as though no rate con-
ference had been held. The fact, how-
ever, that rate conferences were held
and certain agreements or under-
standings may have been reached on
certain facts and issues renders it prop-
er to provide that upon the filing of an
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answer by any party to the rate pro-
ceeding all issues going to the estab-
lishment of a rate shall be open, except
insofar as limited in prehearing con-
ference in accordance with §302.23.

§302.320 Waiver of 88302.313 and
302.314.

After the termination of a mail rate

conference hereunder, the carrier,

whose rates were in issue, may petition
the Department for a release from the
obligations imposed upon it and all
other persons by §§302.313 and 302.314.
The Department will grant such peti-
tion only after a detailed and con-
vincing showing is made in the petition
and supporting exhibits and documents
that there is no reasonable possibility
that any of the abuses sought to be pre-
vented will occur or that the Depart-
ment’s processes will in any way be
prejudiced. There will be no hearing or
oral argument on the petition and the
Department will grant or deny the re-
quest without assigning reasons there-
for.

§302.321 Time of commencing and ter-
minating conference.

At the commencement of an informal
mail rate conference pursuant to this
section, the authorized DOT employees
conducting such conferences shall issue
to each person present at such con-
ference a written statement to the ef-
fect that such conference is being con-
ducted pursuant to this section and
stating the time of commencement of
such conference; and at the termi-
nation of such conference the DOT em-
ployees conducting such conference
shall note in writing on such statement
the time of termination of such con-
ference.

Subpart D—Rules Applicable to
Exemption Proceedings

§302.400 Applicability.

This subpart sets forth the rules ap-
plicable to proceedings for exemptions
under sections 101(3), 416(b)(1), 416(b)(3),
and 416(b)(7) of the Federal Aviation
Act. It also provides for the granting of
emergency exemptions. The provisions
of Subpart A of this part also apply to
such proceedings where not incon-
sistent with this subpart. Proceedings
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for the issuance of exemptions by regu-
lation are subject to the provisions
governing rulemaking.

§302.401 Filing of application.

(a) Except as provided in paragraphs
(b) and (c) of this section, applications
for exemption shall conform to the re-
quirements of §§302.3 and 302.4.

(b) Applications for exemption from
section 401 or 402 of the Act (and sec-
tion 403 of the Act if accompanying the
former) which involve 10 or fewer
flights may be submitted to the Licens-
ing Division, Office of Aviation Oper-
ations on CAB Form 302 or the DOT re-
placement form. However, that form
may not be used for:

(1) Applications filed under section
416(b)(7) of the Act;

(2) Applications by persons who do
not have either:

(i) An effective air carrier certificate
or foreign air carrier permit from DOT,
or

(ii) A properly completed application
for such a certificate or permit, and an
effective exemption from the DOT for
operations similar to those proposed;

(3) Successive applications for the
same or similar authority that would
total more than 10 flights; or

(4) Any other application for which
the DOT decides the requirements of
§§302.3 and 302.4 are more appropriate.
Upon a showing of good cause, an appli-
cation may be filed by cablegram, tele-
gram, or telephone. All telephone re-
quests must be confirmed by written
application within three business days
of the original request.

(c) Applications for exemption from
section 403 of the Act, tariffs (except
for waivers filed under subpart Q of
part 221 of this chapter), or DOT regu-
lations concerning tariffs may be sub-
mitted by letter. Three copies of such
applications shall be sent to the Docu-
mentary Services Division, Office of
the General Counsel. Upon a showing of
good cause, the application may also be
filed by cablegram, telegram, or tele-
phone. All telephone requests must be
confirmed by written application with-
in three business days of the original
request.

(d) Applications filed under para-
graph (a) of this section shall be dock-
eted and any additional documents

§302.402

filed shall be identified by the assigned
docket number.

(e) Applications filed under para-
graph (b) or (c) of this section will nor-
mally not be docketed. The DOT may
require such applications to be dock-
eted if appropriate. The DOT will list
the names and addresses of all persons
filing such applications, and will brief-
ly describe the authority sought, in its
weekly list of applications filed.

§302.402 Contents of application.

(a) Title. An application filed under
§302.401(a) shall be entitled ““Applica-
tion for Exemption,” and shall state if
the application involves renewal and/or
amendment of existing exemption au-
thority.

(b) Factual statement. Each applica-
tion shall state:

(1) The section(s) of the Act or the
rule, regulation, term, condition, or
limitation from which exemption is re-
quested,;

(2) The proposed effective date and
duration of the exemption;

(3) A description of how the applicant
proposes to exercise the authority (for
example, applications for exemption
from section 401 or 402 of the Act
should include at least: places to be
served; equipment types, capacity and
source; type and frequency or service;
and other operations which the pro-
posed service will connect with or sup-
port); and

(4) Any other facts the applicant re-
lies upon to establish that the proposed
service will be consistent with the pub-
lic interest.

(c) Supporting evidence. (1) Each appli-
cation shall be accompanied by:

(i) A statement of economic data, or
other matters or information that the
applicant desires the DOT to officially
notice;

(ii) Affidavits, or statements under
penalty of perjury, establishing any
other facts the applicant wants the
Board to rely upon; and

(iii) Information showing the appli-
cant is qualified to perform the pro-
posed services.

(2) In addition to the information re-
quired by paragraph (c)(1) of this sec-
tion, an application for exemption
from section 401 or 402 of the Act (ex-
cept exemptions under section
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416(b)(7)) shall state whether the au-
thority sought is governed by a bilat-
eral agreement or by principles of com-
ity and reciprocity. Applications by
foreign carriers shall state whether the
applicant’s homeland government
grants U.S. carriers authority similar
to that requested. If so, the application
shall state whether the fact of reci-
procity has been establishing by the
DOT and cite the pertinent finding. If
the fact of reciprocity has not been es-
tablished by the DOT, the application
shall include documentation to estab-
lish such reciprocity.

(d) Emergency cabotage. Applications
under section 416(b)(7) of the Act shall,
in addition to the information required
in paragraphs (b) and (c) of this sec-
tion, contain evidence showing that:

(1) Because of an emergency created
by unusual circumstances not arising
in the normal course of business, traf-
fic in the markets requested cannot be
accommodated by air carriers holding
certificates under section 401 of the
Act;

(2) AIll possible efforts have been
made to accommodate the traffic re-
quested by using the resources of such
air carriers (including, for example, the
use of foreign aircraft, or sections of
foreign aircraft, that are under lease or
charter to such air carriers, and the
use of such air carriers’ reservation
systems to the extent practicable);

(3) The authority requested is nec-
essary to avoid undue hardship for the
traffic in the market that cannot be
accommodated by air carriers holding
certificates under section 401 of the
Act; and

(4) In any case where in inability to
accommodate traffic in a market re-
sults from a labor dispute, the grant of
the requested exemption will not result
in an undue advantage to any party to
the dispute.

(e) Renewal applications. An applica-
tion requesting renewal of an exemp-
tion that is intended to invoke the
automatic extension provisions of 5
U.S.C. 558(c) shall comply with, and
contain the statements and informa-
tion required by part 377 of this chap-
ter.

(f) Record of service. An application
shall list the parties served as required
by §302.403.
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§302.403 Service of application.

(a) Manner of service. An application
for exemption shall be served as pro-
vided by §302.8.

(b) General requirements. Except for an
application for exemption from sec-
tions 403 and 404 of the Act, an appli-
cant shall serve on the persons listed in
paragraph (c) of this section a notice
that the application has been filed,
and, upon request, shall promptly pro-
vide those persons with copies of the
application and any supporting docu-
ments. (Applicants filing CAB Form
302, or the DOT replacement form may
serve a copy of the form instead of a
notice.) The notice must clearly state
the authority sought, the due date for
responsive pleadings, and that copies of
the application will be supplied upon
request. Responsive pleadings shall be
filed in accordance with paragraph (c)
of this section.

(c) Persons to be served. (1) Applicants
for scheduled interstate or overseas air
transportation authority shall serve (i)
all U.S. air carriers (including com-
muter air carriers) that publish sched-
ules in the ““Official Airline Guide’ or
the “Air Cargo Guide’ for the city-pair
market(s) specified in the application,
(i) local airport authorities at each
point specified in the application, and
(iii) any other person who has filed a
pleading in a related proceeding under
section 401 or 416 of the Act.

(2) Applicants for scheduled foreign
air transportation authority shall
serve (i) all U.S. air carriers (including
commuter air carriers) that publish
schedules for the country-pair mar-
ket(s) specified in the application in
the “*Official Airline Guide” or in the
“Air Cargo Guide” and (ii) any other
person who has filed a pleading in a re-
lated proceeding under section 401, 402,
or 416 of the Act.

(3) Applicants for charter-only or
nonscheduled-only  authority shall
serve any person who has filed a plead-
ing in a related proceeding under sec-
tion 401, 402, or 416 of the Act. However,
applicants that file less than 16 days
prior to the proposed start of service
must also serve (i) those U.S. carriers
(including commuter carriers) that are
known to be operating in the general
market(s) at issue and (ii) those per-
sons who may be presumed to have an
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interest in the subject matter of the
application.

(d) Additional service. The DOT may,
in its discretion, order additional serv-
ice made on any other person.

§302.404 Posting of application.

A copy of every application for ex-
emption shall be posted in the Docu-
mentary Services Division and listed in
the DOT’s weekly list of applications
filed.

§302.405 Dismissal or rejection of in-
complete application.

(a) Dismissal or rejection. The DOT
may dismiss or reject any application
for exemption that does not comply
with the requirements of this part.

(b) Additional data. The DOT may re-
quire the filing of additional data with
respect to any application for exemp-
tion, answer, or reply.

§302.406 Answers to applications for
exemption.

Within 15 days after the filing of an
application for exemption, any person
may file an answer in support of or in
opposition to the grant of a requested
exemption. Such answer shall set forth
in detail the reasons why the exemp-
tion should be granted or denied. An
answer shall include a statement of
economic data or other matters the
DOT is requested to officially notice,
and shall be accompanied by affidavits
establishing any other facts relied
upon.

§302.407 Replies to answers.

Within seven days after the last day
for filing an answer, an applicant may
file a reply to one or more answers.

§302.408 Request for hearing.

The DOT will not normally conduct
formal hearings concerning applica-
tions for exemption. However, the DOT
may, in its discretion, order a hearing
on an application. Any applicant, or
any party opposing an application,
may request a hearing. Such a request
shall set forth in detail the reasons
why the filing of affidavits or other
written evidence will not permit the
fair and expeditious disposition of the
application. A request relying on fac-
tual assertions shall be accompanied

§302.410

by affidavits establishing such facts. If
the DOT orders a hearing, the proce-
dures in Subpart A of this part shall
apply.

§302.409 Exemptions on the Depart-
ment’s initiative.

The DOT may grant exemptions on
its own initiative when it finds that
such exemptions are required by the
circumstances and consistent with the
public interest.

§302.410 Emergency exemptions.

(a) Applicability. When required by
the circumstances and consistent with
the public interest, the DOT may take
action, without notice, on exemption
applications prior to the expiration of
the normal period for filing answers
and replies. When required in a par-
ticular proceeding, the DOT may speci-
fy a lesser time for the filing of an-
swers and replies, and notify interested
persons of this time period.

(b) Applications. (1) Applications for
emergency exemption need not con-
form to the requirements of Subparts A
and D of this part (except as provided
in this section and in §302.402(d) con-
cerning emergency cabotage requests).
However, an application for emergency
exemption must normally be in writing
and must state in detail the facts and
evidence that support the application,
the grounds for the exemption, and the
public interest basis for the authority
sought. In addition, the application
shall state specific reasons that justify
departure from the normal exemption
application procedures. The applica-
tion shall also identify those persons
notified as required by paragraph (c) of
this section. The DOT may require ad-
ditional information from any appli-
cant before acting on an application.

(2) The DOT will consider oral re-
quests, including telephone requests,
for emergency exemption authority
under this section in circumstances
that do not permit the immediate fil-
ing of a written application. All oral
requests must, however, provide the in-
formation required in paragraph (b)(1)
of this section, except that actual evi-
dence in support of the application
need not be tendered when the request
is made. All oral requests must be con-
firmed by written application, together
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with all supporting evidence, within
three business days of the original re-
quest.

(c) Notice. Except when the DOT de-
cides that no notice need be given, ap-
plicants for emergency exemption shall
notify, as appropriate, those persons
specified in §302.403(c) of this subpart.
Such notification shall be made in the
same manner, contain the same infor-
mation, and be dispatched at the same
time, as the application made to the
DOT.

Subpart E—Rules Applicable to
Proceedings With Respect to
Rates, Fares and Charges

§302.500 Applicability of this subpart.

This subpart sets forth the special
rules applicable to proceedings with re-
spect to rates, fares and charges in for-
eign air transportation. For informa-
tion as to other applicable rules, ref-
erence should be made to Subpart A of
this part, to the Federal Aviation Act,
and to the substantive rules, regula-
tions and orders of DOT.

§302.501 Institution of proceedings.

A proceeding to determine rates,
fares, or charges for the foreign air
transportation of persons or property
by aircraft, or the lawful classification,
rule, regulation, or practice affecting
such rates, fares or charges, may be in-
stituted by the filing of a petition or
complaint by any person, or by the
issuance of an order by DOT.

§302.502 Contents and service of peti-
tion or complaint.

(a) If a petition or complaint is filed
it shall state the reasons why the
rates, fares, or charges, or the classi-
fication, rule, regulation, or practice
complained of are unlawful and shall
support such reasons with a full factual
analysis.

(b) A petition or complaint shall be
served by the petitioner or complain-
ant upon the carrier against whose tar-
iff provision the petition or complaint
is filed.

§302.503 Dismissal of petition or com-
plaint.

If DOT is of the opinion that a peti-
tion or complaint does not state facts
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which warrant an investigation or ac-
tion on its part, it may dismiss such
petition or complaint without hearing.

§302.504 Order of investigation.

The Department on its own initia-
tive, or if it is of the opinion that the
facts stated in a petition or complaint
warrant it, may issue an order insti-
tuting an investigation of the lawful-
ness of any present or proposed rates,
fares, or charges for the transportation
of persons or property by aircraft or
the lawfulness of any classification,
rule, regulation, or practice affecting
such rates, fares, or charges, and as-
signing the proceeding for hearing be-
fore an administrative law judge. (Ref-
erence should be made to Subpart A of
this part for rules applicable to hear-
ings.)

§302.505 Complaints requesting sus-
pension of tariffs—answers to such
complaints.

(a) Formal complaints seeking sus-
pension of tariffs pursuant to section
1002(J) of the Act shall fully identify
the tariff and include reference (1) to
the issued or posting date, (2) to the ef-
fective date, (3) to the name of the pub-
lishing carrier or agent, (4) to the DOT
number, and (5) to specific items or
particular provisions protested or com-
plained against. The complaint should
indicate in what respect the tariff is
considered to be unlawful, and state
what complainant suggests by way of
substitution.

(b) A complaint requesting suspen-
sion of a tariff ordinarily will not be
considered unless made in conformity
with this section and filed no more
than ten (10) days after the issued date
contained within such tariff.

(c) A complaint requesting suspen-
sion, pursuant to section 1002(j) of the
Act, of an existing tariff for foreign air
transportation may be filed at any
time. However, such a complaint must
be accompanied by a statement setting
forth compelling reasons for not having
requested suspension within the time
limitations provided in paragraph (b)
of this section.

(d) In an emergency satisfactorily
shown by complainant, and within the
time limits herein provided, a tele-
graphic complaint may be sent to the
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Department and to the carrier against
whose tariff provision the complaint is
made. Such a telegraphic complaint
shall state the grounds relied upon, and
must immediately be confirmed by
complaint filed and served in accord-
ance with this part.

(e) Answers to complaints shall be
filed within six (6) working days after
the complaint is filed.

§302.506 Burden of going forward
with the evidence.

At any hearing involving a change in
a rate, fare, or charge for the transpor-
tation of persons or property by air-
craft, or the lawful classification, rule,
regulation, or practice affecting such
rate fare, or charge, the burden of
going forward with the evidence shall
be upon the person proposing such
change to show that the proposed
changed rate, fare, charge, classifica-
tion, rule, regulation or practice is just
and reasonable, and not otherwise un-
lawful.

§302.508 Computing time for filing
complaints.

In computing the time for filing for-
mal complaints pursuant to §302.505,
with respect to tariffs which do not
contain a posting date, the first day
preceding the effective date of the tar-
iff shall be the first day counted, and
the last day so counted shall be the
last day for filing unless such day is a
Saturday, Sunday, or legal holiday for
DOT, in which event the period for fil-
ing shall be extended to the next suc-
cessive day which is neither a Satur-
day, Sunday, nor holiday. The com-
putation of the time for filing com-
plaints as to tariffs containing a post-
ing date shall be governed by §302.16.

Subpart F—Rules Applicable to
Proceedings Concerning Air-
port Fees

SouRrce: Docket No. 49830, 60 FR 6927, Feb.
3, 1995, unless otherwise noted.

§302.601 Applicability of this subpart.

(a) This subpart contains the specific
rules that apply to a complaint filed by
one or more air carriers or foreign air
carriers, pursuant to 49 U.S.C. 47129 (a),
for a determination of the reasonable-

§302.603

ness of a fee increase or a newly estab-
lished fee for aeronautical uses that is
imposed upon the air carrier or foreign
air carrier by the owner or operator of
an airport. This subpart also applies to
requests by the owner or operator of an
airport for such a determination. An
airport owner or operator has imposed
a fee on an air carrier or foreign air
carrier when it has taken all steps nec-
essary under its procedures to establish
the fee, whether or not the fee is being
collected or carriers are currently re-
quired to pay it.

(b) This subpart does not apply to—

(1) A fee imposed pursuant to a writ-
ten agreement with air carriers or for-
eign air carriers using the facilities of
an airport;

(2) A fee imposed pursuant to a fi-
nancing agreement or covenant entered
into prior to August 23, 1994; or

(3) Any other existing fee not in dis-
pute as of August 23, 1994.

§302.603 Complaint by an air carrier
or foreign air carrier; request for
determination by an airport owner
or operator.

(a) Any air carrier or foreign air car-
rier may file a complaint with the Sec-
retary for a determination as to the
reasonableness of any fee imposed on
the carrier by the owner or operator of
an airport. Any airport owner or oper-
ator may also request such a deter-
mination with respect to a fee it has
imposed on one or more air carriers.
The complaint or request for deter-
mination shall conform to the require-
ments of this subpart and §302.3 con-
cerning the form and filing of docu-
ments.

(b) If an air carrier or foreign air car-
rier has previously filed a complaint
with respect to the same airport fee or
fees, any complaint by another carrier
and any airport request for determina-
tion shall be filed no later than 7 cal-
endar days following the initial com-
plaint. In addition, all complaints or
requests for determination must be
filed on or before the 60th day after the
carrier receives written notice of the
imposition of the new fee or the impo-
sition of the increase in the fee.

(c) To ensure an orderly disposition
of the matter, all complaints and any
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request for determination filed with re-
spect to the same airport fee or fees
will be considered in a consolidated
proceeding, as provided in §§302.611 and
302.613.

§302.605 Contents of complaint or re-
quest for determination.

(a) The complaint or request for de-
termination shall set forth the entire
grounds for requesting a determination
of the reasonableness of the airport fee.
The complaint or request shall include
a copy of the airport owner or opera-
tor’s written notice to the carrier of
the imposition of the fee, a statement
of position with a brief, and all sup-
porting testimony and exhibits avail-
able to the carrier on which the filing
party intends to rely. In lieu of submit-
ting duplicative exhibits or testimony,
the filing party may incorporate by
reference testimony and exhibits al-
ready filed in the same proceeding.

(b) All exhibits and briefs prepared on
electronic spreadsheet or word proc-
essing programs should be accom-
panied by standard-format computer
diskettes containing those submis-
sions. Word processing and spread-
sheets files must be readable by cur-
rent versions of one or more of the fol-
lowing programs, or in such other for-
mat as may be specified by notice in
the FEDERAL REGISTER: Microsoft
Word, Word Perfect, Ami Pro, Micro-
soft Excel, Lotus, Quattro Pro, or
ASCIl tab-delineated files. Parties
should submit one copy of each disk-
ette to the docket section, one copy to
the office of the Chief Administrative
Law Judge (M-50), and one copy to the
Chief, Economic and Financial Anal-
ysis Division (X-55), of the Office of
Aviation Analysis. Filers should ensure
that files on the diskettes are unalter-
ably locked.

(c) When a carrier files a complaint,
it must also submit the following cer-
tifications:

(1) The carrier has served the com-
plaint, brief, and all supporting testi-
mony and exhibits on the airport
owner or operator and all other air car-
riers and foreign air carriers serving
the airport by hand, by electronic
transmission, or by overnight express
delivery. (Unless an air carrier or for-
eign air carrier has informed the com-
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plaining carrier that a different person
should be served, service may be made
on the person responsible for commu-
nicating with the airport on behalf of
the carrier about airport fees.);

(2) The parties served have received
the complaint, brief, and all supporting
testimony and exhibits or will receive
them no later than the date the com-
plaint is filed;

(3) The carrier has previously at-
tempted to resolve the dispute directly
with the airport owner or operator;

(4) When there is information on
which the carrier intends to rely that
is not included with the brief, exhibits,
or testimony, the information has been
omitted because the airport owner or
operator has not made that informa-
tion available to the carrier. The cer-
tification shall specify the date and
form of the carrier’s request for infor-
mation from the airport owner or oper-
ator; and

(5) Any submission on computer disk-
ette is a true copy of the data file used
to prepare the printed versions of the
exhibits or briefs.

(d) When an airport owner or oper-
ator files a request for determination,
it must also submit the following cer-
tifications:

(1) The airport owner or operator has
served the request, brief, and all sup-
porting testimony and exhibits on all
air carriers and foreign air carriers
serving the airport by hand, by elec-
tronic transmission, or by overnight
express delivery. (Unless the air carrier
or foreign air carrier has informed the
airport owner or operator that a dif-
ferent person should be served, service
may be made on the person responsible
for communicating with the airport on
behalf of the carrier about airport
fees.);

(2) The carriers served have received
the request, brief, and all supporting
testimony and exhibits or will receive
them no later than the date the re-
quest is filed;

(3) The airport owner or operator has
previously attempted to resolve the
dispute directly with the carriers; and

(4) Any submission on computer disk-
ette is a true copy of the data file used
to prepare the printed versions of the
exhibits or briefs.
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§302.607 Answers to a complaint or re-
quest for determination.

(a)(1) When an air carrier or foreign
air carrier files a complaint under this
subpart, the owner or operator of an
airport and any other air carrier or for-
eign air carrier serving the airport may
file an answer to the complaint as pro-
vided in paragraphs (b) and (c) of this
section.

(2) When the owner or operator of an
airport files a request for determina-
tion of the reasonableness of a fee it
has imposed, any air carrier or foreign
air carrier serving the airport may file
an answer to the request.

(b) The answer to a complaint or re-
quest for determination shall set forth
the answering party’s entire response.
When one or more additional com-
plaints or a request for determination
has been filed pursuant to §302.603(b)
with respect to the same airport’s fee
or fees, the answer shall set forth the
answering party’s entire response to all
complaints and any such request for
determination. The answer shall in-
clude a statement of position with a
brief and any supporting testimony and
exhibits on which the answering party
intends to rely. In lieu of submitting
duplicative exhibits or testimony, the
answering party may incorporate by
reference testimony and exhibits al-
ready filed in the same proceeding.

(c) Answers to a complaint shall be
filed no later than fourteen calendar
days after the filing date of the first
complaint with respect to the fee or
fees in dispute at a particular airport.
Answers to a request for determination
shall be filed no later than fourteen
calendar days after the filing date of
the request.

(d) All exhibits and briefs prepared on
electronic spreadsheet or word proc-
essing programs should be accom-
panied by standard-format computer
diskettes containing those submis-
sions. Word processing and spread-
sheets files must be readable by cur-
rent versions of one or more of the fol-
lowing programs, or in such other for-
mat as may be specified by notice in
the FEDERAL REGISTER: Microsoft
Word, Word Perfect, Ami Pro, Micro-
soft Excel, Lotus, Quattro Pro, or
ASCIl tab-delineated files. Parties

§302.609

should submit one copy of each disk-
ette to the docket section, one copy to
the office of the Chief Administrative
Law Judge (M-50), and one copy to the
Chief, Economic and Financial Anal-
ysis Division (X-55), of the Office of
Aviation Analysis. Filers should ensure
that files on the diskettes are unalter-
ably locked.

(e) The answering party must also
submit the following certifications:

(1) The answering party has served
the answer, brief, and all supporting
testimony and exhibits by hand, by
electronic transmission, or by over-
night express delivery on the carrier
filing the complaint or the airport
owner or operator requesting the deter-
mination;

(2) The parties served have received
the answer and exhibits or will receive
them no later than the filing date of
the answer; and

(3) Any submission on computer disk-
ette is a true copy of the data file used
to prepare the printed versions of the
exhibits or briefs.

§302.609 Replies.

(a) The carrier submitting a com-
plaint may file a reply to any or all of
the answers to the complaint. The air-
port owner or operator submitting a re-
quest for determination may file a
reply to any or all of the answers to
the request for determination.

(b) The reply shall be limited to new
matters raised in the answers. It shall
constitute the replying party’s entire
response to the answers. It shall be in
the form of a reply brief and may in-
clude supporting testimony and exhib-
its responsive to new matters raised in
the answers. In lieu of submitting du-
plicative exhibits or testimony, the re-
plying party may incorporate by ref-
erence testimony and exhibits already
filed in the same proceeding.

(c) The reply shall be filed no later
than two calendar days after answers
are filed.

(d) All exhibits and briefs prepared on
electronic spreadsheet or word proc-
essing programs should be accom-
panied by standard-format computer
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diskettes containing those submis-
sions. Word processing and spread-
sheets files must be readable by cur-
rent versions of one or more of the fol-
lowing programs, or in such other for-
mat as may be specified by notice in
the FEDERAL REGISTER: Microsoft
Word, Word Perfect, Ami Pro, Micro-
soft Excel, Lotus, Quattro Pro, or
ASCII tab-delineated files. Parties
should submit one copy of each disk-
ette to the docket section, one copy to
the office of the Chief Administrative
Law Judge (M-50), and one copy to the
Chief, Economic and Financial Anal-
ysis Division, (X-55) of the Office of
Aviation Analysis. Filers should ensure
that files on the diskettes are unalter-
ably locked.

(e) The carrier or airport owner or
operator submitting the reply must
certify that it has served the reply and
all supporting testimony and exhibits
on the party or parties submitting the
answer to which the reply is directed
and that any submission on computer
diskette is a true copy of the data file
used to prepare the printed versions of
the exhibits or briefs.

§302.611 Review of complaints.

(a) Within 30 days after a complaint
is filed under this subpart, the Sec-
retary will determine whether the com-
plaint meets the procedural require-
ments of this subpart and whether a
significant dispute exists, and take ap-
propriate action pursuant to paragraph
(b), (c), or (d) of this section.

(b) If the Secretary determines that a
significant dispute exists, he or she
will issue an instituting order assign-
ing the complaint for hearing before an
administrative law judge. The insti-
tuting order will—

(1) Establish the scope of the issues
to be considered and the procedures to
be employed;

(2) Indicate the parties to participate
in the hearing;

(3) Consolidate into a single pro-
ceeding all complaints and any request
for determination with respect to the
fee or fees in dispute; and

(4) Include any special provisions for
exchange or disclosure of information
by the parties.

(c) The Secretary will dismiss any
complaint if he or she finds that no sig-
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nificant dispute exists. The order dis-
missing the complaint will contain a
concise explanation of the reasons for
the determination that the dispute is
not significant.

(d) If the Secretary determines that
the complaint does not meet the proce-
dural requirements of this subpart, the
complaint will be dismissed without
prejudice to filing a new complaint.
The order of the Secretary will set
forth the terms and conditions under
which a revised complaint may be
filed.

§302.613 Review of requests for deter-
mination.

(a) Except as provided in paragraph
(e) of this section, within 30 days after
an airport owner or operator files a re-
quest for determination of the reason-
ableness of a fee under this subpart,
the Secretary will determine whether
the request meets the procedural re-
quirements of this subpart and whether
a significant dispute exists.

(b) If the Secretary determines that a
significant dispute exists, he or she
will issue an instituting order assign-
ing the request for hearing before an
administrative law judge. The insti-
tuting order will establish the scope of
the issues to be considered and the pro-
cedures to be employed and will indi-
cate the parties to participate in the
hearing. The instituting order will con-
solidate into a single proceeding all
complaints and any request for deter-
mination with respect to the fee or fees
in dispute.

(c) If the Secretary finds that the re-
quest for determination presents no
significant dispute, the Secretary will
either issue a final order as provided in
§302.621 or set forth the schedule for
any additional procedures required to
complete the proceeding.

(d) If the Secretary determines that
the request does not meet the proce-
dural requirements of this subpart, the
request for determination will be dis-
missed without prejudice to filing a
new request. The order of the Sec-
retary will set forth the terms and con-
ditions under which a revised request
may be filed.

(e) When both a complaint and a re-
quest for determination have been filed
with respect to the same airport fee or
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fees, the Secretary will issue a deter-
mination as to whether the complaint,
the request, or both meet the proce-
dural requirements of this subpart and
whether a significant dispute exists
within 30 days after the complaint is
filed.

§302.615 Decision by administrative
law judge.

The administrative law judge shall
issue a decision recommending a dis-
position of a complaint or request for
determination within 60 days after the
date of the instituting order, unless a
shorter period is specified by the Sec-
retary.

§302.617 Petitions for
review.

(a) Within 5 calendar days after serv-
ice of a decision by an administrative
law judge, any party may file with the
Secretary a petition for discretionary
review of the administrative law
judge’s decision.

(b) Petitions for discretionary review
shall comply with §302.28(a). The peti-
tioner must also submit the following
certifications:

(1) The petitioner has served the peti-
tion by hand, by electronic trans-
mission, or by overnight express deliv-
ery on all parties to the proceeding;
and

(2) The parties served have received
the petition or will receive it no later
than the date the petition is filed.

(c) Any party may file an answer in
support of or in opposition to any peti-
tion for discretionary review. The an-
swer shall be filed within 4 calendar
days after service of the petition for
discretionary review. The answer shall
comply with the page limits specified
in §302.28(b).

discretionary

§302.619 Completion of proceedings.

(a) When a complaint with respect to
an airport fee or fees has been filed
under this subpart and has not been
dismissed, the Secretary will issue a
determination as to whether the fee is
reasonable within 120 days after the
complaint is filed.

(b) When a request for determination
has been filed under this subpart and
has not been dismissed, the Secretary
will issue a determination as to wheth-

§302.901

er the fee is reasonable within 120 days
after the date the request for deter-
mination is filed.

(c) When both a complaint and a re-
quest for determination have been filed
with respect to the same airport fee or
fees and have not been dismissed, the
Secretary will issue a determination as
to whether the fee is reasonable within
120 days after the complaint is filed.

§302.621 Final order.

(a) When a complaint or request for
determination stands submitted to the
Secretary for final decision on the mer-
its, he or she may dispose of the issues
presented by entering an appropriate
order, which will include a statement
of the reasons for his or her findings
and conclusions. Such an order shall be
deemed a final order of the Secretary.

(b) The final order of the Secretary
shall include, where necessary, direc-
tions regarding an appropriate refund
or credit of the fee increase or newly
established fee which is the subject of
the complaint or request for deter-
mination.

(c) If the Secretary has not issued a
final order within 120 days after the fil-
ing of a complaint by an air carrier or
foreign air carrier, the decision of the
administrative law judge shall be
deemed to be the final order of the Sec-
retary.

Subparts G-H [Reserved]

Subpart |—Rules Applicable to
Route Proceedings under
Sections 401 and 402 of the
Act

GENERAL PROVISIONS

§302.901 Applicability.

This subpart sets forth the special
rules applicable to proceedings for con-
ferment and/or modification of route
authority under sections 401 and 402 of
the Federal Aviation Act of 1958. For
information as to other applicable
rules, reference should be made to Sub-
part A of this part, to the Federal
Aviation Act, and to the substantive
rules (parts 201 and 211 for the form of
applications) and orders of DOT.
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INITIATION OF ROUTE PROCEEDINGS

§302.915 Initiation of route

ceedings by DOT order.

(a) Purpose and policy. The purpose of
this section is to establish a procedure
for the initiation of proceedings involv-
ing particular routes or geographic
areas, in addition to existing proce-
dures under subpart A, so that the De-
partment may select the one best suit-
ed to the efficient and expeditious dis-
position of route proceedings.

(b) Order instituting proceedings. The
Department may initiate a route pro-
ceeding by issuing an order of inves-
tigation or an order to show cause
which, respectively, defines the scope
of the issues in the proceeding, or con-
solidates pending applications and pro-
ceedings for simultaneous hearing, or
institutes investigations under section
401(g) or 402(f) of the Act directed to
the amendment of outstanding certifi-
cates of public convenience and neces-
sity and foreign air carrier permits,
and specifies other matters included in
the proceeding.

(c) Pleadings in response to Department
order instituting proceedings. Any person
having a substantial interest may re-
spond to the Department’s order insti-
tuting a proceeding by filing with the
Department a written answer, or a mo-
tion pursuant to §302.12, or both, with-
in the period of time specified in said
order. Such answer or motion shall set
forth all objections and proposals
which such persons may have with re-
spect to the geographic scope of the
proceeding or the scope of the issues,
as respectively defined in such order.
Such answer or motion shall be in lieu
of petitions for reconsideration of said
order under §302.37. Any such objection
or proposal which is not set forth in
such answer or motion shall be deemed
to have been waived. Any person who
fails to file a timely answer or motion
in response to the Department’s order
shall also be deemed to have waived his
or her right to have his or her own ap-
plication consolidated or contempora-
neously considered with those falling
within the geographic scope of the pro-
ceeding or the scope of the issues
therein, as respectively defined in said
order: Provided, however, That where

pro-
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any further order of the Department
adds to the geographic scope of a pro-
ceeding or the scope of the issues
therein beyond that defined in the De-
partment’s order instituting such pro-
ceeding, failure to file an answer or
motion addressed to the Department’s
first order shall not preclude the filing
of a petition under §302.37, or of a mo-
tion under §302.12, addressed exclu-
sively to the additional scope or issues.
(d) Answers to motions. Answers in
support of or in opposition to motions
as mentioned in paragraph (c) of this
section may be filed within seven (7)
days after service of such motions or
within such other period as may be
specified in the Department’s order.

CONDUCT OF ROUTE PROCEEDINGS

§302.930 Evidence in
ceedings.

Route authority not specifically applied
for. Applicants for certificate authority
under section 401 of the Act may not
introduce, in support of awards to
them of such authority, evidence that
does not support service to the points,
routes, or areas specifically described
in their applications.

route pro-

Subpart J—Rules Applicable to
Proceedings Involving Charter
Air Carriers

§302.1001 Applicability.

This subpart sets forth procedural
rules specifically applicable to certain
proceedings involving charter air car-
riers. For information as to other ap-
plicable rules, reference should be
made to subparts A and B of this part,
to the Federal Aviation Act of 1958, as
amended, and to the substantive rules
and orders of the Department. See es-
pecially part 208 of this chapter (Eco-
nomic Regulations).

§302.1002 Definition.

As used in this part, charter air carrier
means a person holding operating au-
thority issued pursuant to section
401(d)(3) or 417 of the Federal Aviation
Act of 1958, as amended.
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IMMEDIATE SUSPENSION OF OPERATING
AUTHORITY

§302.1011 Rules
ceedings.

Proceedings for suspension, modifica-
tion or revocation of a charter air car-
rier certificate pursuant to section
401(n)(5) of the Act, shall be governed
by §§302.1012 to 302.1017 and, as to mat-
ters not provided for in said sections,
by subparts A and B of this part.

NOTE: Secs. 302.1012 to 302.1017 do not apply
to proceedings for modification, suspension
or revocation not initiated under, or by ref-
erence to, the provisions of section 401(n)(5)
of the Act.

governing pro-

§302.1012 Order of suspension.

In any case in which the Department
determines that the failure of a charter
air carrier to comply with the provi-
sions of paragraphs (q) or (r) of section
401 of the Act or regulations or orders
of the Department thereunder requires,
in the interest of the rights, welfare or
safety of the public immediate suspen-
sion of such carrier’s certificate or
other operating authority as the case
may be, the Department will issue,
without notice or hearing, an order of
suspension which will set forth:

(@) The duration of the suspension,
which initially will be for not more
than 30 days;

(b) The specific provision or provi-
sions of section 401 (q) or (r), or of the
regulations or orders of the Depart-
ment thereunder with which the car-
rier has failed to comply together with
the manner of such failure;

(c) A determination that such failure
requires the immediate suspension, in
whole or in part as the case may be, of
the carrier’s operating authority in the
interest of the rights, welfare, or safety
of the public;

(d) A statement that the order shall
constitute a complaint instituting a
formal economic proceeding on which a
hearing shall be held to determine
whether the charter air carrier’s oper-
ating authority should be modified,
suspended or revoked;

(e) A statement as to which attor-
neys of the Office of the Assistant Gen-
eral Counsel for Aviation Enforcement
and Proceedings are to be made a party
to the proceeding.

§302.1014

§302.1013 Answer of carrier.

(a) Time for filing, and contents. With-
in 7 days of service of the order of sus-
pension, the carrier may file and serve
on all parties an answer to the order of
suspension. No objections or affirma-
tive defenses not plainly raised in the
answer may be raised subsequently in
the proceeding, except if based on
grounds of newly discovered evidence
or supervening events. Late filing of an
answer shall be permitted only for good
cause shown.

(b) Failure to file an answer. In case of
the carrier’s failure to file and serve an
answer to the order within the time
and in the manner prescribed, the right
to all further procedural steps before
final decision, including hearing,
briefs, and recommended and tentative
decisions, shall be deemed waived, and
the Department will proceed imme-
diately to disposition of the case.

§302.1014 Motions.

(a) Motions for termination of suspen-
sion and/or proceeding. (1) The charter
air carrier may at any time file and
serve on all parties to the proceeding, a
motion addressed to the Department
asking that the suspension be lifted, on
the ground (i) that suspension, pending
completion of the proceeding, is not re-
quired in the interest of the rights,
welfare or safety of the public; or (ii)
that the carrier has come into compli-
ance with the provision or provisions
with which it had failed to comply.
Such motions may be combined with a
motion to terminate the proceeding.
Such motions shall be made in lieu of
petitions for reconsideration of the De-
partment’s initial order, or of motions
to dismiss.

(2) Motions made pursuant to para-
graph (a)(1) of this section will be sub-
mitted to the DOT decisionmaker for
determination. The DOT decision-
maker may grant motions for termi-
nation of suspension in proper cases
without waiting for expiration of the
time for answers but parties may sub-
mit informal written or telegraphic
statements of position on such motions
which will be considered if received
prior to DOT action. Such communica-
tions need not be served separately but
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shall be copied in full in a timely an-
swer filed and served pursuant to the
provisions of this part.

(b) Motions directed to pleadings. No
motion for more definite statement
shall be made but the substance there-
of may be stated in the answer. The ad-
ministrative law judge may permit or
require a more definite statement or
other amendment to any pleading at
the hearing upon just and reasonable
terms.

(c) Motions for extension of time. Sub-
stantial extensions of procedural dates
shall be granted only when required in
the interest of justice, unless the re-
spondent air carrier stipulates that it
will refrain from operating the sus-
pended service until the Department’s
adjudication on the merits of the pro-
ceedings becomes final even though the
Department has exhausted its emer-
gency suspension power. The filing of
motions for extension shall not operate
to excuse failure of timely compliance
with any procedural requirement.

(d) Other motions. The provisions of
§302.18 shall govern the above men-
tioned motions in respects not provided
for in this section, and shall govern
any other motions, except that answers
to written motions shall be filed and
served within 5 days of service of such
motions.

§302.1015 Additional suspension.

Pending the completion of pro-
ceedings hereunder, the Department,
upon motion or its own initiative, may
further extend the period of suspension
of the charter carrier’s operating au-
thority for an additional period or peri-
ods aggregating not more than 60 days.

§302.1016 Expedited hearing.

The administrative law judge shall
set the date of hearing not later than
15 days after the issuance of the DOT
decisionmaker’s suspension order. He
or she may postpone the date of the
hearing, or grant continuations of the
hearing, only to the extent necessary
in the interest of justice. The adminis-
trative law judge shall urgently expe-
dite the proceeding and shall fix all
procedural dates on the basis of max-
imum acceleration consistent with jus-
tice. Proposed findings and conclusions
and supporting reasons shall be stated
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orally on the record. The delegation of
§302.27(a) shall not be applicable and
the administrative law judge shall,
upon termination of the hearing, make
his or her initial decision orally on the
record. Requests for a written initial
decision may be granted on the same
condition as substantial extensions of
procedural dates (§302.1014(c)).

§302.1017 Final decision.

The parties may appeal from the ini-
tial decision by filing with the Depart-
ment and serving upon all other parties
a notice of appeal within two days
after the rendering of the initial deci-
sion if it is made orally, or the service
of a written initial decision, as the case
may be. No exceptions shall be filed
but within 10 days of the notice of ap-
peal each party may file one brief
(8302.31(c)) with the Department. The
DOT decisionmaker will give three
days’ notice of oral argument, where
granted. If no notice of appeal is filed,
or if no brief is filed by the party or
parties having filed a notice of appeal,
within the times herein provided, the
initial decision shall without further
proceedings become the final decision
of the Department five days after expi-
ration of the time for filing notice of
appeal or brief, as the case may be un-
less the DOT decisionmaker has issued
an order to review upon his or her own
initiative.

Subparts K-N [Reserved]

Subpart O—Procedure for Proc-
essing Contracts for Transpor-
tation of Mail by Air in Foreign
Air Transportation

§302.1501 Applicability.

This subpart sets forth the rules ap-
plicable to certain contractual ar-
rangements between the Postal Service
and certificated air carriers for the
transportation of mail by air entered
into pursuant to 39 U.S.C. 5402(a), 84
Stat. 772. Such contracts must be for
the transportation of at least 750
pounds of mail per flight, and no more
than 5 percent, based on weight, of the
international mail transported under
any such contract may consist of letter
mail. Any such contract is required by
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the statute to be filed with the Depart-
ment not later than 90 days before its
effective date, and unless the Depart-
ment disapproves the contract not
later than 10 days prior to its effective
date, the contract automatically be-
comes effective.

§302.1502 Filing.

Any air carrier which is a party to a
contract to which this subpart is appli-
cable shall file eight copies of the con-
tract in the Documentary Services Di-
vision, Department of Transportation,
Washington, D.C. 20590, not later than
90 days before the effective date of the
contract. A copy of such contract shall
be served upon the persons specified in
§302.1504 and the certificate of service
shall specify the persons upon whom
service has been made. One copy of
each contract filed shall bear the cer-
tification of the Secretary or other
duly authorized officer of the filing
carrier to the effect that such copy is a
true and complete copy of the original
written instrument executed by the
parties.

§302.1503 Explanation and data sup-
porting the contract.

Each contract filed pursuant to this
subpart shall be accompanied by eco-
nomic data and such other information
in support of the contract upon which
the filing air carrier intends that the
Department rely, including, in cases
where pertinent:

(a) Estimates of the costs of per-
forming the contract, and an expla-
nation of the basis for the estimates
which clearly sets forth the method-
ology involved in the assignment of di-
rect and all allocated costs and the in-
vestment related thereto (including,
where available and relevant, data as
to costs of performing past contracts
for the transportation of mail by air);

(b) Estimates of the effect of the con-
tract upon such carrier’s revenues, and
an explanation of the basis for the esti-
mates (including, where available and
relevant, data as to effects upon reve-
nues resulting from past contracts for
the transportation of mail by air); and

(c) Estimates of the annual volume of
contract mail (weight and ton-miles)
under the proposed contract, the na-
ture of such mail (letter mail, parcel

§302.1507

post, third class, etc.), together with a
statement as to the extent to which
this traffic is new or diverted from ex-
isting classes of air and surface mail
services and the priority assigned to
this class of mail.

§302.1504 Service.

A copy of each contract filed pursu-
ant to §302.1502, and a copy of all mate-
rial and data filed pursuant to
§302.1503, shall be served upon each of
the following persons:

(a) Each certified route air carrier,
other than the contracting carrier,
which is authorized to carry mail be-
tween any pair of points between which
mail is to be transported pursuant to
the contract;

(b) Each commuter air carrier (as de-
fined in §298.2 of this chapter) which
serves between any pair of points be-
tween which mail is to be transported
pursuant to the contract; and

(c) The Assistant General Counsel,
Transportation Division, U.S. Postal
Service, Washington, DC 20260-1124.

§302.1505 Complaints.

Within 15 days of the filing of a con-
tract, any interested person may file
with the Department a complaint
against the contract setting forth the
basis for such complaint and all perti-
nent information in support of same. A
copy of the complaint shall be served
upon the air carrier filing the contract
and upon each of the persons served
with such contract pursuant to
§302.1504.

§302.1506 Answers to complaints.

Answers to the complaint may be
filed within 10 days of the filing of the
complaint, with service being made as
provided in §302.1505.

§302.1507 Further procedures.

(@) In any case where a complaint is
filed, the Department shall issue either
an order dismissing the complaint, or
an order disapproving the contract, or
such other order as may be appro-
priate. Any such order shall be issued
not later than 10 days prior to the ef-
fective date of the contract.

(b) In cases where no complaint is
filed, the Department may issue an
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order directing the parties to the con-
tract to show cause why the contract
should not be disapproved, or such
other order as may be appropriate. Un-
less otherwise specified by the Depart-
ment, written answer to the order and
supporting document shall be filed
within 10 days of the date of service of
the order to show cause. A final order
containing the Department’s deter-
mination as to whether the contract
should be disapproved, shall be issued
not later than 10 days prior to the ef-
fective date of the contract.

§302.1508 Petitions for reconsider-

ation.

Except in the case of a Board deter-
mination to disapprove a contract, no
petitions for reconsideration of any
DOT determination pursuant to this
subpart shall be entertained.

Subpart P [Reserved]

Subpart Q—Expedited Procedures
for Processing Licensing Cases

§302.1701 Applicability.

This subpart sets forth the rules ap-
plicable to proceedings on:

(a) Applications for certificates of
public convenience and necessity and
renewals, amendments, modifications,
suspensions and transfers of certifi-
cates under sections 401(d)(1), 401(d)(2),
401(d)(3), 401(g), and 401(h) of the Act;

(b) Applications under section
401(e)(7)(B) of the Act for the removal
or modification of a term, condition, or
limitation attached to a certificate;
and

(c) Applications for foreign air car-
rier permits, and renewals, alterations,
amendments, modifications, suspen-
sions, and transfers of such permits
under sections 402(c) and 402(f) of the
Act.

(d) Applications for all-cargo air
service certificates, and renewals, al-
terations, amendments, modifications,
suspensions, and transfers of such cer-
tificates under section 418 of the Act.

[Docket No. 82, 50 FR 2384, Jan. 16, 1985, as
amended by Docket No. 47582, 57 FR 38770,
Aug. 27, 1992]
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§302.1702 Subpart A governs.

Except as modified by this subpart,
the provisions of subpart A of this part
continue to apply.

§302.1703 Filing of applications.

Any person may file an application of
the type described in §302.1701. Applica-
tions for foreign air carrier permits
shall be filed as specified in §211.2 of
this chapter. The Department will pub-
lish in the FEDERAL REGISTER a weekly
list of applications filed under this sub-
part.

§302.1704 Contents of applications.

(a) Applications under this subpart
(including applications filed under
§302.1720(c) or conforming applications
filed under §302.1720(e) or §302.1730(c))
shall indicate on the cover page how
the applicant proposes that its applica-
tion be processed (See §302.1750). Cer-
tificate applications shall contain the
information required by part 201 of this
chapter and foreign air carrier permit
applications shall contain the informa-
tion required by part 211 of this chap-
ter. Applications shall also include:

(1) A statement of economic data and
other matters that the applicant de-
sires the Department to notice offi-
cially;

(2) Written evidence establishing the
facts that the applicant relies on to es-
tablish its fitness and to show that the
grant of the relief requested is con-
sistent with or required by the public
convenience and necessity, or is in the
public interest, as applicable; and

(3) The applicant’s opening argu-
ment.

(b) Each application shall be accom-
panied by an Environmental Evalua-
tion in conformity with parts 312 and
313 of this chapter unless a waiver or
exemption has been granted under
§312.6.

(c) Later filed competing applica-
tions shall conform to the base and
forecast years used by the original ap-
plicant and need not contain traffic
and financial data for markets for
which data have already been sub-
mitted by another person.

(d) Applications shall include a list of
the names and addresses of all persons
that have been served.
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§302.1705 Service of documents.

(a) General requirements. (1) Appli-
cants shall serve on the persons listed
in paragraph (b) of this section a notice
that an application has been filed, and
upon request shall promptly provide
those persons with copies of the appli-
cation and supporting documents. The
notice must clearly state the authority
sought and the due date for other
pleadings. Persons shall file responsive
pleadings in accordance with paragraph
(b).

(2) After the order establishing fur-
ther procedures under §301.1750 has
been issued, persons need only serve
documents on those listed in the serv-
ice list accompanying the order.

(3) In the case of an application
sought to be consolidated, the appli-
cant shall serve the notice required in
paragraph (a) of this section on all per-
sons served by the original applicant.

(b) Persons to be served—(1) U.S. air
carriers. (i) In certificate proceedings
described in §302.1701 (a) and (b) (except
for those proceedings under section
401(d)(3) of the Act):

(A) applicants for certificates to en-

gage in interstate or overseas air
transportation, and other persons,
shall serve:

(1) The airport authority of each air-
port that the applicant proposes to
serve, and

(2) Any other person who has filed a
pleading in the docket.

(B) applicants for certificates to en-
gage in foreign air transportation or
other persons shall serve:

(1) AIll U.S. air carriers (including
commuter air carriers) that publish
schedules for the country-pair mar-
ket(s) specified in the application in
the *““Official Airline Guide’ or in the
“Air Cargo Guide,”

(2) The airport authority of each U.S.
airport that the applicant proposes to
serve, and

(3) Any other person who has filed a
pleading in the docket.

(if) In certificate proceedings under
section 401(d)(3) of the Act, applicants
and other persons are not required to
serve any person, except as the DOT
may direct.

(2) Foreign air carriers. (1) In foreign
air carrier permit proceedings de-
scribed in §302.1701(c) (except for those

§302.1707

proceedings involving charter-only au-
thority), applicants and other persons
shall serve:

(A) All U.S. air carriers (including
commuter air carriers) that publish
schedules for the country-pair mar-
ket(s) specified in the application in
the ‘“‘Official Airline Guide’” or the
“Air Cargo Guide,”

(B) The U.S. Departments of State,
and

(C) Any other person who has filed a
pleading in the docket.

(ii) In foreign air carrier permit pro-
ceedings for charter-only authority,
applicants shall serve the U.S. Depart-
ment of State and any other person
who has filed a pleading in the docket.

(c) Additional service. The Department
may, in its discretion, order additional
service upon such persons as the facts
of the situation warrant. Where only
notices are required, parties are en-
couraged to serve copies of their actual
pleadings where feasible. In any pro-
ceeding directly involving air transpor-
tation to the Federated States of Mi-
cronesia, the Marshall Islands or
Palau, the Department and any party
or participant in the proceeding shall
serve all documents on the President
and the designated Authorities of the
Government(s) involved.

[Docket No. 82, 50 FR 2384, Jan. 16, 1985, as
amended by Amdt. 302-72, 52 FR 5445, Feb. 23,
1987]

§302.1706 Computation of time.

All time periods prescribed in this
subpart are stated in terms of calendar
days. Intermediate Saturdays, Sundays
and holidays shall be included in the
computation. In all other respects,
§302.16 applies.

§302.1707 Verification.

The facts asserted in any pleading
filed under this subpart shall be at-
tested to by persons having knowledge
of them and this attestation shall be
stated in an affidavit in support of the
pleading. Such persons shall be those
who will appear as witnesses to sub-
stantiate the facts asserted if an oral
hearing becomes necessary.
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§302.1708 Joint pleadings.

Parties having common interests
shall, to the extent practicable, ar-
range for the joint preparation of
pleadings.

§302.1709 Definition of parties.

Notwithstanding the provisions of
§§302.14 and 302.15, any person may par-
ticipate in proceedings under this sub-
part. Petitions for leave to intervene
are not required. Any person may be-
come a party by filing a pleading in the
docket before the issuance of the order
establishing further procedures.

§302.1710 Economic data and other
facts.

Whenever economic data and other
facts are provided, such information
shall include enough detail so that
final results can be obtained, without
further clarification. Sources, bases,
and methodology used in constructing
exhibits, including any estimates or
judgments, shall be provided.

§302.1711 Continuances
sions of time.

The procedures described in §302.17
will apply to proceedings under this
subpart. The filing deadlines in certifi-
cate proceedings will be strictly en-
forced and extensions will be granted
only in extraordinary circumstances.
Extensions in foreign air carrier permit
cases will be granted for good cause
shown.

and exten-

§302.1712 Oral presentation; initial or
recommended decision.

(a) Cases to be decided on written sub-
missions. Applications under this sub-
part will be decided on the basis of
written submissions unless the DOT de-
cisionmaker, on petition or on his or
her own initiative, determines that an
oral presentation or an administrative
law judge’s decision is required.

(b) Petitions for oral presentation or
judge’s decision. Any party may file a
petition for oral evidentiary hearing,
oral argument, an initial or rec-
ommended decision, or any combina-
tion of these. Petitions shall dem-
onstrate that one or more of the cri-
teria set forth in §302.1770 are applica-
ble to the issues for which an oral pres-
entation or judge’s decision is re-
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quested. Such petitions shall be sup-
ported by a detailed explanation of the
following:

(1) Why the evidence or argument to
be presented cannot be submitted in
the form of written evidence or briefs,
including an estimate of the time re-
quired for the oral presentation and
the number of witnesses whom the pe-
titioner would present;

(2) Which issues should be examined
by an administrative law judge and
why such issues should not be pre-
sented directly to the DOT decision-
maker for decision; and

(3) If cross-examination of any wit-
ness is desired, the name of the wit-
ness, if known, the subject matter of
the desired cross-examination or the
title or number of the exhibit to be
cross-examined, what the petitioner ex-
pects to establish by the cross-exam-
ination, and an estimate of the time
needed for it.

(c) Time for filing petitions. Petitions
for an oral hearing, oral argument, or a
judge’s decision shall be filed as soon
as practicable, but in no event later
than:

(1) 52 Days after the filing of the
original application in proceedings
governed by §302.1720;

(2) 35 Days after the filing of the
original application in proceedings
governed by §302.1730; and

(3) 14 Days after the due date for an-
swers in proceedings governed by
§302.1740.

(d) Stipulations. Where a stipulation
of disputed facts would eliminate the
need for an oral presentation or judge’s
decision, parties shall include in their
petitions an offer to withdraw the re-
quest should the stipulation be made.

§302.1713 Preliminary procedures for
rejection or deferral of noncon-
forming applications.

Within 21 days after the filing of any
application under this subpart (includ-
ing an application which is sought to
be consolidated or a conforming appli-
cation), the DOT decisionmaker may,
on behalf of the Department, (a) reject
any application that does not comply
with this subpart, or (b) defer further
processing of the application until in-
formation necessary to process the ap-
plication is submitted. Applications
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will not be processed, and the time pe-
riods contained in this subpart shall
not begin to run, until the application
is complete. In addition, the DOT deci-
sionmaker may, on behalf of the De-
partment, defer action on a foreign air
carrier permit application for foreign
policy reasons. Petitions for review of
the staff action taken under this sec-
tion may be filed in accordance with
subpart C of part 385 of this chapter.

§302.1720 Procedures in
cases.

(a) Applicability. This section applies
to the certificate cases described in
§302.1701(a).

(b) Notice on cover page. Applications
to which this section applies shall in-
clude a notice on the cover page stat-
ing that any person that wishes to sup-
port or oppose the application must file
an answer indicating briefly that per-
son’s position, and serve that answer
on all persons served with the applica-
tion. The notice shall also state the
due date for answers.

(c) Conforming applications or motions
to modify scope. Any person may file an
application for the same authority as
sought in an application filed under
§302.1701(a). Requests to modify the
issues to be decided and to consolidate
applications filed in other dockets,
shall be filed as a ‘“‘motion to modify
scope.’”” Motions and applications under
this section shall include economic
data, other facts, and any argument in
support of the person’s position and
must be filed within 28 days after the
original application is filed.

(d) Answers to applications. Any per-
son may file an answer in support of or
in opposition to any application. An-
swers shall set forth the basis for the
position taken, including any economic
data or other facts relied on. Answers
to the original application shall be
filed within 28 days after the filing of
the original application. Answers to
applications filed in accordance with
paragraph (c) of this section shall be
filed within 42 days after the filing of
the original application.

(e) Answers to motions to modify scope.
Any person may file an answer to a
motion to modify scope within 42 days
after the filing of the original applica-
tion. Answers shall set forth the basis

certificate

§302.1730

for the support of or opposition to the
motion, including any economic data
or other facts relied on. Answers may
argue that an application should be
dismissed. Answers may also seek to
consolidate an application filed in an-
other docket if that application con-
forms to the scope of the proceeding
proposed in the motion to modify scope
and include the information prescribed
in §302.1704. Answers and applications
shall not, however, propose the consid-
eration of additional markets.

(f) Order establishing further proce-
dures. Within 90 days after the filing of
the original application, the DOT deci-
sionmaker will issue an order estab-
lishing further procedures for proc-
essing the case.

§302.1730 Procedures in restriction re-
moval cases.

(a) Applicability. This section applies
to the certificate cases described in
§302.1701(b).

(b) Applications. Each application to
which this section applies shall be lim-
ited to a single city-pair market or a
single restriction unless a waiver of
this requirement has first been ob-
tained under §302.1790. All restriction
removal applications (including con-
forming applications under paragraph
(c) of this section) shall include a no-
tice on the cover page that any person
wishing to support or oppose the appli-
cation must file an answer briefly de-
scribing its position, and serve a copy
of the answer on all persons served
with the application. The notice shall
also state the due date for answers.
Any application that does not conform
with this paragraph will be rejected un-
less a waiver has been granted before
the application is filed.

(c) Conforming applications. The issues
in any proceeding under this section
will be limited to those raised in the
original application. Motions to modify
the scope of the proceeding will not be
entertained. Any person may file an
application conforming to the scope of
the proceeding within 14 days after the
filing of the original application. Con-
forming applications are automatically
consolidated. Nonconforming applica-
tions will be rejected under §302.1713.

(d) Answers to applications. Any per-
son may file an answer in support of or
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in opposition to any application. An-
swers to the original application shall
be filed within 14 days after the filing
of that application. Answers to con-
forming applications shall be filed
within 28 days after the filing of the
original application.

(e) Order establishing further proce-
dures. Within 60 days after the filing of
the original application, the DOT deci-
sionmaker will issue an order estab-
lishing further procedures for proc-
essing the case.

§302.1740 Procedures
carrier permit cases.

in foreign air

(a) Applicability. This section applies
to the foreign air carrier permit cases
described in §302.1701(c).

(b) Notice on cover page. Applications
to which this section applies shall in-
clude a notice on the cover page stat-
ing that any person may support or op-
pose the application by filing an an-
swer and serving a copy of the answer
on all persons served with the applica-
tion. The notice shall also state the
due date for answers. Time limits shall
be calculated from the date of filing
with the Documentary Services Divi-
sion. Amendments to applications will
be considered new applications for the
purpose of calculating the time limita-
tions of this subsection.

(c) Answers to applications. Any per-
son may file an answer in support of or
in opposition to any application. An-
swers shall be filed within 28 days after
the filing of the application and shall
include any economic data, other facts,
and argument upon which the person
relies to support its position.

(d) Executive departments. The views
of the Department of State and the
Federal Aviation Administration’s
evaluation of the applicant’s oper-
ational fitness shall be filed not later
than the due date for answers to appli-
cations.

(e) Order establishing further proce-
dures. As soon as possible after the date
that answers are due, the DOT deci-
sionmaker will issue an order estab-
lishing further procedures for proc-
essing the case.
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§302.1750 Disposition of applications—
orders establishing further proce-
dures.

(a) General requirements. Within the
time limits established in §302.1720(f),
§302.1730(e), or §302.1740(e), as applica-
ble, the DOT decisionmaker will issue
an order establishing further proce-
dures in each case. The order will es-
tablish the scope of the issues to be
considered and the procedures to be
employed, and will indicate whether
one or more attorneys from the office
of the Assistant General Counsel for
Aviation Enforcement and Proceedings
will participate as a party. With re-
spect to all or any portion of each ap-
plication, the DOT decisionmaker will
take one of the following actions:

(1) Set the application for oral evi-
dentiary hearing. In this event, all of
the procedures set forth in 8§§302.1751
through 302.1755 will apply unless the
DOT decisionmakers decides otherwise.
The DOT decisionmaker may limit the
scope of the issues to be decided in an
oral evidentiary hearing. In that event,
the procedures set forth in 8§§302.1751
through 302.1755 will apply to the oral
evidentiary hearing phase of the case,
and the DOT decisionmaker will indi-
cate what procedures will be employed
in deciding the other issues in the case.

(2) Dismiss the application. This ac-
tion constitutes a final DOT order sub-
ject to judicial review. Petitions for re-
consideration of such an order will be
entertained. This option will not be
used in restriction removal cases under
§302.1730.

(3) Announce that the Department
has begun to make a determination
with respect to the application under
simplified procedures without oral evi-
dentiary hearing. In this event, the
DOT decisionmaker will indicate
which, if any, of the procedural steps
set forth in §§302.1752 through 302.1756
will be employed. The DOT decision-
maker may also indicate that other
non-oral evidentiary hearing proce-
dures will be employed.

(4) Announce that the Department
will decide the case by show cause pro-
cedures or issue an Order to Show
Cause why the application should not
be granted.
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(b) Additional evidence. The order es-
tablishing further procedures may pro-
vide for the filing of additional evi-
dence.

(c) Petitions for reconsideration of an
order establishing further procedures. Pe-
titions for reconsideration of an order
establishing further procedures will
not be entertained except to the extent
that the order dismissed all or part of
an application. If a petition for recon-
sideration results in the reinstatement
of all or part of an application, the
deadline for final Department decision
established in §302.1757 will be cal-
culated from the date of the order rein-
stating the application.

§302.1751 Oral evidentiary hearing.

If the Department determines under
§302.1750(a) that an oral evidentiary
hearing should be held, the application
or applications will be set promptly for
oral hearing before an administrative
law judge. The issues will be those set
forth in the order establishing further
procedures.

§302.1752 Briefs to the administrative
law judge.

Briefs to the administrative law
judge shall be filed within the fol-
lowing periods, as applicable:

(a) 14 days after the close of the oral
evidentiary hearing established under
§302.1750(a)(1), unless the administra-
tive law judge determines that, under
the circumstances of the case, briefs
are not necessary or that the parties
will require more time to prepare
briefs; or

(b) 14 days after the filing of addi-
tional evidence called for in the order
establishing further procedures if no
oral evidentiary hearing is called for,
unless the Department determines that
some other period should be allowed.

§302.1753 Administrative law judge’s
initial or recommended decision.

(@) In a case that has been set for
oral evidentiary hearing under
§302.1750(a)(1), the administrative law
judge shall adopt and serve an initial
or recommended decision within 136
days after the issuance of the order es-
tablishing further procedures unless:

(1) The Department, having found ex-
traordinary circumstances, has by

§302.1754

order delayed the initial or rec-
ommended decision by a period of not
more than 30 days; or

(2) An applicant has failed to meet
the procedural schedule adopted by the
judge or the DOT decisionmaker. In
this case the administrative law judge
may, by notice, extend the due date for
the issuance of an initial or rec-
ommended decision for a period not to
exceed the period of delay caused by
the applicant.

(b) In a case in which some of the
issues have not been set for oral hear-
ing under §302.1750(a)(1), the adminis-
trative law judge shall issue an initial
or recommended decision within the
time established by the DOT decision-
maker in the order establishing further
procedures, except that that due date
may be extended in accordance with
paragraph (a)(2) of this section.

(¢) The initial or recommended deci-
sion shall be issued by the administra-
tive law judge 14 days after it is served.
Unless exceptions are filed under
§302.1754 or the DOT decisionmaker
issues an order to review on its own
initiative, an initial decision shall be-
come effective as the final order of
DOT the day it is issued. Where excep-
tions are timely filed or the DOT deci-
sionmaker takes action to review on
his or her own initiative, the effective-
ness of the initial decision is stayed
until further order of the DOT deci-
sionmaker.

(d) In all other respects, the provi-
sions of §302.27 shall be applicable.

§302.1754 Exceptions to administra-
tive law judge’s initial or rec-
ommended decision.

(a) Time for filing. Within 7 days after
service of any initial or recommended
decision of an administrative law
judge, any party may file exceptions to
the decision with the Department.

(b) Form and content of exception. Ex-
ceptions shall comply with §302.30(b).

(c) Effect of failure to file timely and
adequate exceptions. The provisions of
§302.30(c) shall apply.

(d) Review is automatic. If timely and
adequate exceptions are filed, review of
the initial or recommended decision is
automatic.
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§302.1755 Briefs.

The provisions of §302.31 shall apply,
except that:

(@) In a case in which an initial or
recommended decision has been served
and exceptions have been filed, any
party may file a brief in support of or
in opposition to any exceptions. Such
briefs shall be filed within 14 days after
service of the initial or recommended
decision.

(b) In a case in which an initial or
recommended decision has been issued
and no exceptions have been filed,
briefs shall not be filed unless the DOT
decisionmaker has taken review on his
or her own initiative and specifically
provided for the filing of briefs to the
DOT decisionmaker.

(¢) In a case in which an initial or
recommended decision will not be
issued, briefs to the DOT decision-
maker may be filed only if specifically
provided for in the order establishing
further procedures, and only upon the
issues specified in that order. Such
briefs may be filed by any party within
21 days after the service date of the
order establishing further procedures,
unless that order established a dif-
ferent due date.

§302.1756 Oral argument before the
DOT decisionmaker.

If the order establishing further pro-
cedures provides for an oral argument,
or if the DOT decisionmaker otherwise
decides to hear oral argument, all par-
ties will be advised of the date and
hour set for that argument and the
amount of time allowed each party.
The provisions of §302.32(b) shall also
apply.

§302.1757 Final
partment.

In addition to the provisions of
§302.36, the following provisions shall
apply:

(a) In the case of a certificate appli-
cation that has been set for oral evi-
dentiary hearing under §302.1750(a)(1),
DOT will issue its final order within 90
days after the initial or recommended
decision is issued. If an applicant has
failed to meet the procedural schedule
established by the Department, the
DOT decisionmaker may, by notice, ex-
tend the date for a final decision for a

decision of the De-
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period equal to the period of delay
caused by the applicant.

(b) If the DOT decisionmaker does
not act in the time period established
in paragraph (a) of this section in the
case of an application for a certificate
to engage in foreign air transportation,
the initial or recommended decision
shall be transmitted to the President
under section 801 of the Act.

(c) In the case of a certificate appli-
cation that has been processed under
§302.1750(a)(3) or (4), the Department
will issue its final order within 180 days
after the order establishing further
procedures. If an applicant has failed to
meet the procedural schedule estab-
lished by the Department, the DOT de-
cisionmaker may, by notice, extend the
due date for a final decision for a pe-
riod equal to the period of delay caused
by the applicant.

§302.1758 Petitions for reconsider-

ation.

The provisions of §302.37 shall apply
to petitions for reconsideration.

§302.1760

(@) In deciding which of the proce-
dures set forth in §302.1750 will be used
for each case under this subpart, the
DOT decisionmaker will receive a rec-
ommendation from the Director of
Aviation Analysis. That recommenda-
tion will be coordinated with the Gen-
eral Counsel and the Chief Administra-
tive Law Judge, or their designees. If
there is disagreement in that group,
separate recommendations will be
promptly submitted to the extent nec-
essary to reflect their views.

(b) In deciding each case under this
subpart on the merits, the DOT deci-
sionmaker will receive a recommenda-
tion from the Director, Office of Avia-
tion Analysis, and the Office of the
General Counsel. If there is disagree-
ment among these employees, separate
recommendations will be promptly
submitted to the extent necessary to
reflect those views.

Internal procedures.

[Docket No. 82, 50 FR 2384, Jan. 16, 1985, as
amended by Amdt. 302-74, 58 FR 34882, June
30, 1993]
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§302.1770 Criteria for use of oral evi-
dentiary hearing procedures and
assignment of a case to an adminis-
trative law judge.

The Department will assign applica-
tions made under §§302.1701, 302.1720 (c)
and (e), 302.1730(c) and 302.1740 for con-
sideration under the expedited proce-
dures of this subpart and order the
record presented directly to the DOT
decisionmaker for final decision unless
it determines that:

(a) Use of expedited procedures will
prejudice a party;

(b) Material issues of decisional fact
cannot adequately be resolved without
oral evidentiary hearing procedures; or

(c) Assignment of an application for
oral evidentiary hearing procedures or
an initial or recommended decision by
an administrative law judge is other-
wise required by the public interest.

Pt. 302, App. A

§302.1780 Standards for deciding
cases in which expedited, simplified
procedures are employed.

The standards employed in deciding
cases under §302.1750(a)(3) or (4) shall
be the same as the standards applied in
cases decided wunder §302.1750(a)(1).
These are the standards set forth in the
Federal Aviation Act of 1958, as amend-
ed, as interpreted and expanded upon
under the Act.

§302.1790 Waivers.

Upon the filing of a motion, the DOT
decisionmaker or the Assistant Gen-
eral Counsel for International Law, as
appropriate, may, on behalf of the De-
partment, grant such waivers from the
terms and limitations contained in this
subpart as it shall find to be consistent
with the public interest and the proper
dispatch of DOT’s business. Petitions
for review of the staff action taken
under this section may be filed in ac-
cordance with subpart C of part 385 of
this chapter.
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Appendix A—Index to Rules of Practice

ADMINISTRATIVE LAW JUDGES
Actions after NearinNgS. ... ... e §302.27(b)
Arguments DEfOre ... ... e §302.25

Certification for decision .............c....c..... §302.22(d)
Definition ... §302.22(a)
Delegation of authority ............ccovieeiiiian.e. §302.27(a)

Exceptions.......c..ccvveeneen §302.27(a)

Interlocutory matters ...
DisqualifICation ... s
Initial decision

Answer in support or opposition

Contents

Effect of

Expedited procedures—LiCeNnSIiNg «.....c.oouiiuiiiiiuiiiiiieie e §302.1753

Incorporation by reference

Oral arguments...................

Orders declining review ....................

Petitions for diSCretioNary FEVIEW ........c.iiuiiuiiiiiiiii e §302.28

ST o] o= PPN §302.27(a)
Powers........cccceenne. §302.22(c)
Prehearing report §302.23(b)
Proposed findings and CONCIUSIONS .........c.iiiiiiiiiiii e §302.27(b)
Recommended deCiSioN ..........ccooiviiiiiiiiiiiiiiiice e §302.27(b)(1)

Expedited procedures—LiCeNnSIiNg «.....c.couiiuiiiiiuiiiiee e §302.1753
Termination of QUTNOFTEY .......ooiiiii e §302.22(c)

ADMISSIONS

Enforcement proceeding §302.212
LAMITation ON USE ...ccuniiiiiiiii et e e e e §302.212

AGREEMENTS (see Contracts)
AMENDMENTS OF DOCUMENTS (see Documents)

ANSWERS
Applications for certificates §302.1720(d)
Applications for eXemMpPtiONS ..o §302.406
Applications for foreign air carrier permits §302.1740(c)
Applications for restriction removal ..o §302.1730(d)
Complaints against contract for transportation of mail by air ............... §302.1506
Complaints requesting suspension of tariffs.................cc §302.505
GENEIAIIY e e §302.6
Motions, generally ...................... §302.18(c)

Motions to consolidate
Notice instituting enforcement proceeding

§302.12(c)
§§302.207, 302.208

Orders instituting route proceedings .........cccvviuiiuiiiiiiiiiiiieeeee e §302.915(c)
Motions re orders instituting route proceedings ...........cccceveivenieniennen. §302.915(d)
Orders suspending operating authorization of charter carriers ........ ....§302.1013
Petitions for disCretionary reVIEW ..o §302.28(b)
Petitions for final mail rates............ccooiiiiiiiii e §302.303
Petitions for intervention .............coooiiiiiiiiie §302.15(c)(3)
Petitions for reconsideration .............coiiiiiiiiiiiiiii e §302.37a
Petitions for rule Making........oooiiii e §302.38
APPEALS

Initial decision suspending charter air carriers’ operating author-
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APPEARANCES
GENEIAIIY ..t §302.11
Application for admission to practice unnecessary §302.11(a)
[07e] o) VAo il 1 = T g KT ot o | o) AP PP PRt §302.11(c)
Retention of COUNSEL ... e §302.11(b)
Economic enforcement proCeedingS ... .. cceuviuiiiiuiiiiiiiiee e eeeas §302.214
APPLICATIONS
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Suspension from practicing before DOT ... §302.11(a)
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Certificate authority to replace fixed-term route authorizations grant-
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Exemptions, emergency §302.410(b), (c)
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ARGUMENT
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Oral (See Oral Argument).
ATTENDANCE FEES AND MILEAGE ... §302.21
ATTORNEYS ..o §302.11(a), (b)
BRIEFS
Accompanying MOTIONS OF ANSWEIS ......c.iuiuiuiiiieieie et eee e ae e §302.18(d)
Before DOT decisionmakers §302.31
Before Law JUAQE ... .ottt §302.26
Expedited procedures—L icensing §§302.1752, 302.1755
Failure to restate objections.................. §302.31(b)
Filing time .......ooovviiiiieee e, §302.31(a)
Formal specifications of briefs................. §302.31(c)

Importance of thorough brief on appeal
CERTIFICATE CASES

§302.31(b)

Expedited procedures—LiCeNnSIiNg ......c.oiuuiuiuiiiieiee e §302.1720
CERTIFICATION
[ o181 5 01T o) o TP §302.4(b)

RECOIT .. §302.22(d), 27, 29
CHARGES (See Rates, Fares, and Charges).
CHARTER AIR CARRIERS—PROCEEDINGS

Additional suspension ...

....§302.1015

Appeal from initial decision to suspend operating authority............ ....§302.1017
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Motion for termination of proceedings ............ccccceevvienenne. §302.1014(a)
Motion for termination of suspension.... §302.1014(a)
Order Of SUSPENSTON .....cuiiiiii ettt e eaas §302.1012
Accelerated NEATTNG ......c.iuii e §302.1016
ANSWEL OF CAITIEI ..t §302.1013
Rules governing proceedings ....§302.1011
CITATION OF RULES ... ettt §302.2
CIVIL PENALTIES .....uoiiiiie e §302.206(a)
COMPLAINANTS—JOINDER.....cciiiiiiiiiiiiiieeeeens §302.13
COMPLAINTS—JOINDER. ....i ettt eeens §302.13
COMPLAINTS
Contracts for transportation of mail............oooiiii §302.1505
Enforcement proceedings .......c.oiuuiiniiiiiiiiie e §§302.200-204
1S Lo 1 To 1= o PP §302.13
Rates, fares, and charges §8§ 302.501-508
Suspension of tariffs...........ccccoooiiiii. §§302.505-508
COMPUTATION OF TIME ... e §302.16

Expedited procedures—L icensing
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CONSOLIDATION OF PROCEEDINGS .......ouiiiiiiiiiieee et §302.12
ANSWEr TO MOTION TOr ... §302.12(c)
Enforcement proceedings §302.210(a)
Filing time ... §302.12(b)
Initiation of §302.12(a)

Severance of portions of application §302.12(d)
CONTRACTS
Transportation of mail by air...........o.i §§302.1501-1508
Complaint against CoONtract...........c.ovuiiiiiiiiiiii e §§302.1505-1507
Data supporting CONtract ............c.ooiiiiiiiiiiiii e §302.1503
Explanation of CONTract...........oooiiiiiiiiiii e §302.1503
FiliNg Of CONTract ... e §302.1502
Petition for reconsideration .............ooiiiiiiiiiii i §302.1508
Service Of CONTIACT ... §302.1504
DECISIONS
Expedited procedures—LICENSING......ccoeiiiiiiiiiiiiiiiiiieeaenes §§302.1753-1754, 302.1757
N e §302.36
Initial (see also Administrative Law Judge)
Recommended ..........
Exceptions to
Suspension of charter air carrier’s operating authority ................... ....§302.1017
T ENEATIVE .o §302.29
Exceptions to §302.30
DEFINITIONS
Administrative law Judge..... ..o §302.22(a)
INitial deCiSION ... §302.27(a)
Official respoNSIDIIITY .....c.iinii e §302.14
Private COmMmUNICAtION ... ....iuiiiiiii e §302.2(a)
Charter @iF CarTIer . ... oo ....§302.1002
DELEGATION OF AUTHORITY Lottt ettt aeeeaeas §302.27
DEPOSITIONS
Application by party fOr ... §302.20(b)
Criteria for Order TO ISSUE ......c.iuiiuiiiii e §302.20(a)
Evidential status ..........cccooeiiiiiiiiiiiiic e §§302.20(d), 302.20(h)
ODbjJections T0 QUESTIONS ... c.iuiiiiii e e eaas §302.2(d)
Subscription by witness §302.20(e)
WHO MAY OFAET ..t ans §302.20(e)
WrItten INTerrogatories ... .....ouu i §302.20(f)
DISCRETIONARY REVIEW
INIEIAl ECISTONS....iii e §302.28
ANSWeErs in oppoSItioN OF SUPPOIT .....c..iuuiiiiiiiei e §302.28(b)
Formal requirements...........cccooceviiiiiiiiiiininnenne. §302.28(a)(3)
Grounds fOr .....coiiiiiiii s §302.28(a)(2)
Orders deCliniNg FEVIEW ..ot §302.28(c)
Oral arguments.........cooeiiiiiiiiiie s §302.28(a)(5)
Petitions fOr ... §302.28(a)(1)
REVIEW PIrOCEEAINGS -...eniiiieie ittt eans §302.28(d)
DISSOLUTION OF ENFORCEMENT ACTION ... §302.218
DOCUMENTS
AMENAIMENTS ...ttt ettt ettt ea e
Leave of Department
TIMIING OF e

Answers (see Answers)
B S

Incorrect contents
Power of Department
EXNIDIES oo
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Expedited procedures—LiCeNSIiNg ......c.uiuiuiuiiiieieie e §302.1705
L o o SO UPRPE §302.3
PN [0 | =T PP §302.3(a)
[0 PRSP §302.3(a)
IMProper FIIING oo §302.4e
General reqUITEMENTS .. ...t aaas §302.4
(0] 4 1 =T 0} S PPN §302.4(a)
Designation of person to receive ServiCe .........ccooiiiiiiiiiiiiiiiiiiiiiiiceeeen §302.4(c)
ST o L T= 1 U] =T PPN §302.4(b)
Memoranda of opposItioN OF SUPPOIT ........iuiiiiiiiii e §302.6(c)
NUMDET OF COPIES .. eiiiieii e §302.3(c)
Objections to public diSCIOSUNe .........c.coiiniiiiiiii e §302.39(b)
Partial relevance Of ... §302.24(i)
Presented at oral argumMeNT ... .. ..ot §302.32(b)
PrOOT OF e §302.8(e)
Receipt after hearing ... §302.24(k)
R 0] 0 Y LY PP §302.6
RETENTION L. et §302.7
TS Y T o= PPN §302.8
By DOT §302.8(a)(1
BY Parties ... §302.8(a)(2)
Persons eligible for SEervice ... §302.8(c)
PrOCEAUIES ... e §302.8(b)
RTAY =T =P §302.8(d)
Specifications
Printed ... §302.3(b)(2)
2] o] oTe 18 To3 o To] o L= U §302.3(b)(3)
TYPEWITTEEN Lottt §302.3(b)(1)
Table Of CONTENTES ...t §302.3(d)
UNAUTNOKIZEA ... .o §302.4(f)
ENFORCEMENT PROCEEDINGS
Complaints
FOIrmMal. ... e §302.201
INFOIMAL ..ot §302.200
INSUTFICIENCY OF ..o §302.203
B I T (e I o 7= U PP §302.204
GENEIAIIY ..o §§302.200-217
Evidence
Burden of going forward—Hearings on a change in a rate, fare, or
CA e e §302.506
EXRIDITS © oo §302.24(9), (h)
GENEFAIIY ... §302.24(c)
(@] 0] 1=To3 o [o] o T3k 1o PPN §302.24(d)
OFfers Of Proof .. ... §302.24(f)
OFFICTAl NOTICE «.enee e §302.24(n)
Previous VIOIAtIONS ... ... §302.216
ROUTE PrOCEEAINGS .. ettt ettt eaaeans §302.930
EXAMINERS (See Administrative Law Judges).
EXCEPTIONS
Expedited procedures—LiCeNSIiNg ......c.ovuiuiiiiiiiiie e §302.1754
Law JUdge’s FUNINGS. .. ettt e eaas §302.24(c)
Recommended deCiSIONS ..........cociiiiiiiii §302.30
Request for oral arguUmeEnT ... §302.32
Tentative deCiSIONS ..o §302.30
LT = TV =T TP §302.33
EXEMPTION—RENEWAL OF FIXED TERM ROUTE
AUTNOMIZATIONS ... e e enans §302.909
EXEMPTION PROCEEDINGS
Application

399
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ANSWETS B0 ..ttt §302.406
CONTENTS OF oo §302.402
LT o o) §302.401
INCOMIPIETE ..ot §302.405
POSTING OF ..o §302.404
SErVICE Of oo §302.403
REPIY T0 @NSWET ...t §302.407
EMEIgENCIES ... ittt §302.410
Exemption on DOT S iNITIAtiVE .......ieiiiiii e
Hearing request
Applicant.........c..coooane.
(@] 'e] oo o T=T o 1 PP
EXHIBITS
GENEFAIIY ..
Records in other proceedings §302.24(j)
EXPEDITED PROCEDURES FOR PROCESSING LICENSING CASES....§§302.1701-
1790
FARES (See Rates, Fares, and Charges).
FILING OF CONTRACTS OR AGREEMENTS REQUIRING
FILING OF DOCUMENT S ...ttt ettt e e e e e §302.3
FINAL MAIL RATE PROCEEDINGS
EVIOBNCE. ...ttt §302.308
Failure to raise timely material issue of fact..............cooooiiiiinnn. §302.306
INSTITUTION OF oo e

Participation by non party persons
Prehearing conference and hearing
FOREIGN AIR CARRIER PERMIT CASES

Expedited procedures—LiCeNSIiNg ......c.oiuiuiiiiiiiiii e §302.1740
HEARINGS
Accelerated, on suspension of charter carriers’ operating author-

(1 Y2 PR ....§302.1016
Argument before Law JUdge............ooooiiiiiiiiiiii s §302.25
Change in rate, fare, Or Charge .........ccoooiiiiiiiiiii e §302.506
Consolidated (see Consolidation of Proceedings)

Designation of documents of partial relevance...............c..coociiiiiiiinnns §302.24(i)
ENnforcement ProCeeaiNgS. ... ..ccu it §302.213
EVIAENCE ..ceii e §302.24(b), (c)
Expedited procedures—LICEeNSING .. cuuniiiiiie e §302.1751
Expedition of .......cc.cooiiiiiiiiiii, §302.14(a)
Generally . ..o §302.24
Intervention §302.15
NOTICE ..o §302.24(b)
Offers of proof §302.24(f)
Official notice of facts in certain documents...............ccoiviiiiiiiineeennen. §302.24(n)
Participation by NON Parties ..... ..ot §302.14(b)
Proposed findings and conclusions of party ...........ccccoooiiiiiiiiiiiiiiiiceens §302.26
Receipt of documents after hearing.........c.coooiviiiiiiiiiiii e §302.24(k)
Records in other pProCeediNgS ........cuuiiuiiii e §302.24(j)
Request for, on application for exemption §302.408
Request for eXpedition ...........coiiiiiiiii e §302.14(a)
Shortened PrOCEAUNE. .. ...cu ittt e e e e e §302.35
TFANSCIIPTES .ottt §302.24(1)(m)
INFORMAL MAIL RATE CONFERENCE

CommENCEMENT OF ... e §302.321
Conditions Upon partiCipation ........c..ooiiiiiiiiiii e §302.314

Compliance report..........cc.coeeuuent §302.314(d)

Confidentiality.........c.ccoovenveennn.n. §302.314(a)

Signed statement........................ §302.314(b)

Data available to poSt OffiCe ... ..ot §302.317
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Effect of conference agreements ... .. ..o
Information furnished by carrier
PaArtICIPANTS ...t
Post conference proCedure .........ccooveiiiiiiiiiiiie e

Release from certain obligations

INITIAL DECISION (See Administrative Law Judge; Decisions).
INTERROGATORIES (See Depositions).

INTERVENTION

GENEIAIIY ...t §302.15
JOINDER OF COMPLAINTS OR COMPLAINANTS ..o §302.13
JOINT PLEADINGS

Expedited procedures—LiCeNSIiNg ......cuoiuuieiiiiiieiee e §302.1708

LAW JUDGE (See Administrative Law Judge).
MEMORANDA PERMITTED BY STATUTE AS RESPONSIVE DOCU-

MEN T S L e §302.6(a)
MILEAGE FEES §302.21
MODIFICATION OF ENFORCEMENT ACTION ....uiiiiiiiiiiiiieieeee e §302.218
MOTIONS (See also Petitions).

F AN IV S o PSPPI §302.18(c)
Appeals from rulings of law judges §302.18(f)
5 =T S §302.18(d)
Consolidation of ProCeedingsS......c.ocu it §302.12
Continuances and extension of time
DISPOSITION OF ..t
Effect of pENdeNnCY .......cuiiiiiiii e
EXpedition Of CASEe ......ccoiiiiiiii e
For suspension of operating authority pendente lite............ccooeeviiiieinnen.. §302.217
For modification or dissolution of orders............ccccooeviiiiiiiiiiciieee §302.218
FOrm and CONTENTS ... e e e eeaas §302.18(b)
[T g 1=T o= 1 1 Y2 PP §302.18
Oral arguments §302.18(d)
Route proceedings, initiation of ... §302.915(c)
[S10] o1y 1 w0 o o] o 1o ) i o = Uin f S §302.10
CRAITEr AT CAITIEI ...t §302.1014
EXTension Of TiMe (... §302.1014(c)
Termination of suspension of operating authorization ......................... §302.1014
TO COrreCt tranNSCIIPES ... ouinii it §302.24(m)
To dismiss third party complaint ....... ... §302.204
To disqualify DOT emPlOYEe ... .uoniniiiiiee e §302.18(a-1)
To file unauthorized dOCUMENTS ... ..o §302.4(f)
To quash or Modify SUDPENA ......cuieii e e §302.19(f)
To Whom MOTIONS addreSSEA ......cuiuiiiiiiiiiie e aeas §302.18(a)
To withhold information from public disclosure......................... §302.39(b), (e), ()
NOTICE
OBJECTION TO PUBLIC DISCLOSURE OF INFORMATION.......ccccvvviinaennees §302.39
OFFERS OF PROOF ...ttt §302.24(f)
(@] = T3 7N I N I I T O P §302.24(n)
ORAL ARGUMENTS
Before DOT deCISIONMAKETS .....c.iiiiiiiii et §302.32

Filing of requests §302.32(a)

Request for leave §302.32(a)

Rules on documentary evidence §302.32(b)

Before Law Judges §302.25
Expedited procedures—LICeNSING .. c.ouuiuieiiiiee e §302.1756
DiSCretioNary FEVIEW .....c.uiuiiiii it ens §302.28(a)(5)
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LT = TV =T PP §302.33
ORDERS
Declining review of initial deCiSIONS .........ooeiiiiiiiiiiii e §302.28(c)
T T 1 PPN §302.36
INStItuting route ProCeediNgS ... .c.ovuiiuiii e §302.915(b)
Instituting investigation of rates, fares, and charges...............cc.cooeeeienne. §302.504
Show cause—Mail rate proceedings ........ccoveuiiiiiiiiiiiiii e §302.304
AANSWEN ..ottt et §302.305(b)
Non party memorandum §302.305(c)
Notice Of ODJECTION ... ceiii e §302.305(a)
PARTIES
APPEAFANCES OF ..o
DefiNed . ..cceiei s

Enforcement proceedings

Expedited procedures—L.icensing... ....§302.1709
Mail rate ProCeediNgGS .......ouuiiiii e §302.301
Participation by Air Carrier AssOCIAtiONS .........ccoeuviuiiiiiiiiiiiiiieeeeeaeans §302.10(a)
SUDBSTITUTION OF ..o e §302.10
PETITIONS
AJEqUACY OF SEIVICE ..o §302.702
Determination of rates, fares, or charges contents ................c.oceeeeennen. §302.502(a)
DISIMISSA .. §302.503

Service §302.502(b)
Discretionary review of initial decisSion..............cooiiiiiiiii s §302.28
WMVBIVET ...ttt ettt e aas §302.33
Informal mail rate conference ... §302.320
Institution of mail rate proceedings.........ccuiuiiiiiiiiiiii e §302.303
AANISWET'S <ottt ettt ettt ettt ettt e §302.303(d)
(] 4 1 =1 0} SN §302.303(a)
Review of entire rate making unit............ooiiiiens §302.303(b)
L1 =] V7= ) o [o] o [ PP §302.15(c)
ReCONSIAeration...... ..o §302.37
Contents ...§302.37(b)
Expedited procedures—LICEeNSING . cuuniiiiiie e §302.1758

[T o T T4 - §302.37(a)
REPETITIVE L. e §302.37(c)
RUIEMAKING et §302.38
Informal mail rate conference ..o §302.320
Institution of mail rate proceedings.........ccuiuiiiiiiiiiii e §302.303
AANISWET'S .ottt ettt ettt ettt ea e §302.303(d)
(] 4 1 =1 0} SN §302.303(a)
Review of entire rate making unit............ooiiins §302.303(b)
Intervention ........ §302.15(c)
ReCoNSIderation...... ..o §302.37
Contents ......cocveeieniinnns §302.37(b)
Filing time §302.37(a)
Repetitive........... ....§302.37(c)
RUIEMAKING - . §302.38
PREHEARING CONFERENCE ...t eeas §302.23
Economic enforcement proCeeding .........cccuviuiiiiiiiiiiiiiiei e §302.211
PUIPOSE ..oniiiiiii e §302.23(a)
RepOrt Of ..., §302.23(b)
ST oo o 1= PRSP §302.23(a)
PROCEEDINGS

AJEQUACY OF SEIVICE ..t eaas §§302.700-705

Consolidation of (See Consolidation).
Contemporaneous consideration (See Consolidation).
Consolidation of (See Consolidation).
Contemporaneous considerations (See Consolidation).
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ECONOmMIicC eNfOrCemMENT ......cuiniii e §§302.200-217

=T 41 0] o Lo o 1P §§302.400-410
Expedited procedures—L icensing §§302.1701-1790
MaATT FATE ... e §§302.300-321
Rates, fares, and Charges ........c..cooiiiiiiiiiiii e §§302.500-508
1 Lo U ) (= PP §§302.901-930
(01 T- T T PSPPSR TPPPRRN §§302.1001-1017
PROTESTS PERMITTED BY STATUTE AS RESPONSIVE DOCU-
Y8 1S PPN §302.6(a)
PUBLIC DISCLOSURE OF INFORMATION
GENEIAIIY .. §302.39(a)
Objection to
BY QOVEIMIMENT ...t eans §302.39(d)
Documents.......ccceveuveneennanns §302.39(b)
In proceeding before DOT §302.39(Q)
Oral testimony........cooiiiiiiiiiiiiiiieeee §302.39(c)

Failure toanswer .............ccocoeeviiiiiieiiieieien, §302.208
Informal mail rate conference

Institution of mail rate proceedings §302.303

ANSWEL'S ..eeeeieieeeiee et e e eeeeaaeennes §302.303(d)
ContentsS.....cocuviiiiiiiiee §302.303(a)
Review of entire rate making unit... §302.303(b)
INEEIVENTION L. et e e §302.15(c)
R LCTotoT 0 TS] To 1= = o o] o PPN §302.37
Contents ........cceevveneinnns §302.37(b)
Filing time §302.37(a)
REPETITIVE ... e §302.37(c)
RUIE MAKING - e §302.38
RATES, FARES, AND CHARGES—PROCEEDINGS
Burden of presenting evidence ............c.ocoveiiiiiiiiiiiiii e, §302.506
INSTITUTION OF L. e §302.501
Order of INVeStigation .........cooiiiiiiiiiii e
PetitiON ...
Contents...........
Dismissed
Service
Suspension oOf Tariffs ... ...
ANSWErS ......c....... §302.505

Complaints................
Time for filing complaint
RECOMMENDED DECISIONS (See Decisions).
RECONSIDERATION, REHEARING, REARGUMENT
(See Petitions for Reconsideration).

RECORD, CERTIFICATION ....oooiiiiiiiieeeeeiiee e §§302.22(d), 302.27(a), 302.29(a)
REGULATIONS—EFFECTS OF REPEAL, ETC.
IN ENforcement ProCeediNgs ......c.oiuiuiiuiiiiiii et eaes §302.40
REPLIES
ANSWeErs generally ... §302.6(b)
Answers to applications for exemptions ..........c..cooiiiiiiiiiiii e, §302.407
Answers to motions generally §302.18(c)
Restrictions, removal Of ... §302.1730

Answers to petitions for enforcement...........c.ocooiiiii §302.209
REVIEW (See Discretionary Review).
ROUTE PROCEEDINGS

EXpedited ProCedUIES. .......ouuiiiiiiiie e §§302.1701-1790

Evidence

INSTITUTION DY DOT OFAEr ...eniiiiiiii e §302.915
RULEMAKING PETITIONS ..ot eeens §302.38
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SAVING CLAUSE ...ttt ettt et e e e eeans §302.40
SERVICE

GENEIAILY ..o §302.8
SETTLEMENT OFFERS

ENforcement ProCeeaiNgS.......ocu it §302.215

PUDLIC diSCIOSUNE ... §302.215(b)
SHORTENED PROCEDURE ...ttt eeaas §302.35
SHOW CAUSE ORDER (See Orders).

SUBPOENAS
Easy availability of
For DOT employees §302.19(g)
For documentary of tangible evidence §302.19(c)
For documentary evidence in possession of DOT or employees............... §302.19(g)
Irrelevant or unreasonable §302.19(d)
Issued by Law Judge.................... §302.19(e)
Motion to modify or quash
Oral application for witness §302.19(b)
Review by DOT deciSIONMAaKEer .......c.oouiiiiiiiiiiiiie e §302.19 (), (9)
Service of §302.19(f)

§302.19(d)

Staying of §302.19(f)
SUSPENSION OF PRACTICE BEFORE DOT ..ottt §302.11(a)
TARIFFS

Complaints requesting SUSPENSION ........iuiiuiii i e eanes §302.505
TEMPORARY RATE PROCEEDINGS ...t §302.310

Fixing of temporary rates of compensation by Postmaster General...... §302.310(a)

Temporary service mail rates............oooiiiiiiiiiiiii e §302.310(b)
TENTATIVE DECISIONS (See Decisions).

TERMINOLOGY UTILIZED ...t §302.2
TESTIMONY (See Witnesses).
TIME
Computation of
GENEIAILY ..o §302.16
Tariff COMPIAINTS ..o e §302.508

CONTINUANCES OF ..ottt §302.17

Expedited procedures—L icensing §§302.1706, 302.1711

EXTENSIONS OF ot §302.17
VERIFICATION

Expedited procedures—LiCeNSIiNg ......c.ovuiuiiiiiiiiiiiie e §302.1707
WAIVERS OF PROCEDURAL STEPS

B TS e §302.33

Discretionary review of initial decisions ............ccocovviiiiiiiiiiinincanee. §302.33

Exceptions to recommended deCiSIONS ........couiiiuiiiiiiiiiiiiiieeeeeeeeas §302.33

Exceptions to tentative decisions .... §302.33

Expedited procedures—LiCeNSIiNg ......c.ovuiiuiiiiiiiiiiiieiee e ..§302.1790

Filing of proposed findings and conclusions §302.33

Oral argUIMENTS. ...ttt et e e e e aeaas §302.33
WITNESSES

Attendance fees and Mileage ... ..o §302.21

Cross-examination by NONParties...........cocoiviiiiiii e ...§302.14(b)

DePOSITIONS ....iuiiiiii e

Objections to public disclosure of testimony

SUDPENAS .. aaas
VIOLATIONS—EVIDENTIAL STATUS IN ENFORCEMENT PRO-

CEE DN GS ..ottt §302.216

[Docket No. 82, 50 FR 2384, Jan. 16, 1985, as amended by Docket No. 47939, 57 FR 40105, Sept.
2, 1992]
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