
57

National Aeronautics and Space Admin. § 1206.602

the Office of the Inspector General,
after consultation with the Attorney-
Advisor to the Inspector General or
designee.

(c) The Inspector General or designee
is responsible for ensuring that re-
quests for agency records as specified
in paragraphs (a) and (b) of this section
are processed and initial determina-
tions are made within the time limits
specified in subpart 6 of this part.

(d) The Inspector General or designee
is responsible for determining whether
unusual circumstances exist under
§ 1206.608 as would justify the extension
of the time limit for an initial or final
determination, for records as specified
in paragraphs (a) and (b) of this sec-
tion.

(e) Records as specified in paragraphs
(a) and (b) of this section include any
records located at Regional Inspector
General Offices as well as records lo-
cated at the Headquarters Office of the
Inspector General.

§ 1206.505 Delegation of authority.
Authority necessary to carry out the

responsibilities specified in this sub-
part is delegated from the Adminis-
trator to the officials named in this
subpart.

Subpart 6—Procedures

§ 1206.600 Requests for records.
A member of the public may request

an agency record by mail or in person
from the Freedom of Information Act
(FOIA) Office having cognizance over
the record requested or from the NASA
Headquarters FOIA Office.

[54 FR 49750, Dec. 1, 1989]

§ 1206.601 Mail requests.
In view of the time limits under 5

U.S.C. 552(a)(6) for an initial deter-
mination on a request for an agency
record (see § 1206.603), a request by mail
must meet the following requirements:

(a) The request must be addressed to
an appropriate NASA FOIA Office or
otherwise be clearly identified on the
envelope and in the letter as a request
for an agency record under the ‘‘Free-
dom of Information Act’’.

(b) The request must identify the
record requested or reasonably describe

it in such a manner as to enable a pro-
fessional NASA employee who is famil-
iar with the subject area of the request
to identify and locate the record with a
reasonable amount of effort. NASA
need not comply with a blanket or cat-
egorical request (such as ‘‘all matters
relating to’’ a general subject) where it
is not feasible reasonably to determine
what is sought. NASA will in good
faith endeavor to identify and locate
the record sought and will consult with
the requester when necessary and ap-
propriate for that purpose. However, as
provided in § 1206.203, NASA will under-
take no obligation to compile or create
information or records not already in
existence at the time of the request.

(c) If a fee is chargeable under sub-
part 7 of this part for search or duplica-
tion costs incurred in connection with
a request for an agency record, and the
requester knows the amount of the fee
at the time of the request, the request
should be accompanied by a check or
money order payable in that amount to
the ‘‘National Aeronautics and Space
Administration.’’ NASA cannot be re-
sponsible for cash sent by mail; stamps
will not be accepted. If the amount of
the fee chargeable is not known at the
time of the request, the requester will
be notified in the initial determination
(or in a final determination in the case
of an appeal) of the amount of the fee
chargeable (see § 1206.608(c)). For cir-
cumstances in which advance payment
of fees is required, see § 1206.704.

[52 FR 41407, Oct. 28, 1987, as amended at 54
FR 49750, Dec. 1, 1989]

§ 1206.602 Requests in person.
(a) A member of the public may re-

quest an agency record in person at a
NASA FOIA Office (see § 1206.401) dur-
ing the duty hours of the installation.

(b) A request at an FOIA Office must
identify the record requested or reason-
ably describe it as provided in
§ 1206.601(b).

(c) If the record requested is located
at the FOIA Office or otherwise readily
obtainable, it shall be made available
to the requester upon the payment of
any fees that are chargeable (see sub-
part 7 of this part), which fees may be
paid in cash or by a check or money
order payable to the ‘‘National Aero-
nautics and Space Administration.’’ If
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the record requested is not located at
the FOIA Office or otherwise readily
obtainable, the request will be dock-
eted at the FOIA Office and processed
in accordance with the procedures in
§§ 1206.603 and 1206.604, with any fee
chargeable being handled in accordance
with § 1206.601(c).

[52 FR 41407, Oct. 28, 1987, as amended at 54
FR 49750, Dec. 1, 1989]

§ 1206.603 Procedures and time limits
for initial determinations.

(a) Except as provided in § 1206.608, an
initial determination on a request for
an agency record, addressed in accord-
ance with § 1206.601(a) or made in per-
son at a NASA FOIA Office, shall be
made, and the requester shall be sent
notification thereof, within ten work-
ing days after receipt of the request, as
required by 5 U.S.C. 552(a)(6).

(b) An initial determination on a re-
quest for an agency record by mail not
addressed in accordance with
§ 1206.601(a) shall be made, and the re-
quester shall be sent notification
thereof, within ten working days after
the correspondence is recognized as a
request for an agency record under the
‘‘Freedom of Information Act’’ and re-
ceived by the appropriate NASA FOIA
Office. With respect to such a request,
unless an initial determination can
reasonably be made within ten working
days of the original receipt, the request
will be promptly acknowledged and the
requester notified of the date the re-
quest was received at that FOIA Office
and that an initial determination on
the request will be made within ten
working days of that date.

(c) If it is determined that the re-
quested record (or portion thereof) will
be made available, and if the charges
are under $250, NASA will either send a
copy of the releasable record and a bill
for the fee or send the initial deter-
mination and a bill for the fee to the
requester. In the latter case the docu-
ments will be released when the fee is
received. If the fee chargeable is over
$250, a request for payment of the fee
will always be sent with the initial de-
termination, and the records will be
mailed only upon receipt of payment.
When records are sent before payment
is received, the fact that interest will
be charged from the 31st day after the

day of the response shall be stated in
the response. The date of the mailing
of an initial determination, with or
without the record(s), shall be deemed
to satisfy the time limit for initial de-
terminations.

(d) Any notification of an initial de-
termination that does not comply fully
with the request for an agency record
shall include a statement of the rea-
sons for the adverse determination, in-
clude the name and title of the person
making the initial determination, and
notify the requestor of the right to ap-
peal to the Administrator, or the In-
spector General, as appropriate, under
§ 1206.605.

[52 FR 41407, Oct. 28, 1987, as amended at 54
FR 49750, Dec. 1, 1989]

§ 1206.604 Request for records which
exist elsewhere.

(a) If a request for an agency record
is received by an FOIA Office not hav-
ing cognizance of the record (for exam-
ple, where a request is submitted to
one NASA installation or Headquarters
and the requested record exists only at
another NASA installation), the FOIA
Office receiving the request shall
promptly forward it to the NASA FOIA
Office having cognizance of the record
requested. That installation shall ac-
knowledge the request and inform the
requester that an initial determination
on the request will be sent within ten
working days from the date of receipt
by such installation.

(b) If a request is received for agency
records which exist at two or more in-
stallations, the FOIA Office receiving
the request shall undertake to comply
with the request, if feasible, or to for-
ward the request (or portions thereof)
promptly to a more appropriate instal-
lation for processing. The requester
shall be kept informed of the actions
taken to respond to the request.

(c) If a request is received by a NASA
FOIA Office for a record of another
agency, the requester shall promptly
be informed of that fact, and the re-
quest shall be returned to the re-
quester, with advice as to where the re-
quest should be directed.

[54 FR 49750, Dec. 1, 1989]
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§ 1206.605 Appeals.
(a) A member of the public who has

requested an agency record in accord-
ance with § 1206.601 or § 1206.602, and
who has received an initial determina-
tion which does not comply fully with
the request, may appeal such an ad-
verse initial determination to the Ad-
ministrator, or, for records as specified
in § 1206.504, to the Inspector General
under the procedures of this section.

(b) The Appeal must:
(1) Be addressed to the Adminis-

trator, NASA Headquarters, Washing-
ton, DC 20546, or, for records as speci-
fied in § 1206.504, to the Inspector Gen-
eral. NASA Headquarters, Washington,
DC 20546.

(2) Be identified clearly on the enve-
lope and in the letter as an ‘‘Appeal
under the Freedom of Information
Act’’;

(3) Include a copy of the request for
the agency record and a copy of the ad-
verse initial determination;

(4) To the extent possible, state the
reasons why the requester believes the
adverse initial determination should be
reversed; and

(5) Be sent to the Administrator or
the Inspector General, as appropriate,
within 30 calendar days of the date of
receipt of the initial determination.

(c) An official authorized to make a
final determination may waive any of
the requirements of paragraph (b) of
this section, in which case the time
limit for the final determination (see
§ 1206.607(a)) shall run from the date of
such waiver.

§ 1206.606 Requests for additional
records.

If, upon receipt of a record (or por-
tions thereof) following an initial de-
termination to comply with a request,
the requestor believes that the mate-
rials received do not comply with the
request, the requestor may elect either
to request additional records under the
procedures of § 1206.601 or § 1206.602, or
to file on appeal under the procedures
of § 1206.605, in which case the appeal
must be sent to the Administrator, or
to the Inspector General, in the case of
records as specified in § 1206.504, within
30 days of receipt of the record (or por-
tions thereof), unless good cause is
shown for any additional delay.

§ 1206.607 Actions on appeals.

(a) Except as provided in § 1206.608,
the Administrator or designee, or in
the case of records as specified in
§ 1206.504, the Inspector General or des-
ignee, shall make a final determination
on an appeal and notify the requestor
thereof, within 20 working days after
the receipt of the appeal.

(b) If the final determination re-
verses in whole or in part the initial
determination, the record requested (or
portions thereof) shall be made avail-
able promptly to the requester, as pro-
vided in the final determination.

(c) If the final determination sustains
in whole or in part an adverse initial
determination, the notification of the
final determination shall:

(1) Explain the basis on which the
record (or portions thereof) will not be
made available:

(2) Include the name and title of the
person making the final determination;

(3) Include a statement that the final
determination is subject to judicial re-
view under 5 U.S.C. 552(a)(4); and

(4) Enclose a copy of 5 U.S.C.
552(a)(4).

§ 1206.608 Time extensions in unusual
circumstances.

(a) In ‘‘unusual circumstances’’ as
that term is defined in § 1206.101(f), the
time limits for an initial determina-
tion (see §§1206.603 and 1206.604) and for
a final determination (see § 1206.607)
may be extended, but not to exceed a
total of ten working days in the aggre-
gate in the processing of any specific
request for an agency record.

(b) If an extension of time under this
section would be required, the re-
quester shall be promptly notified of
the reasons therefor and the date when
a determination will be sent.

(c) If a record described in a request
cannot be located within the ten-work-
ing-day time limit for an initial deter-
mination, after consultation with a
professional NASA employee who is fa-
miliar with the subject area of the re-
quest, that fact normally will justify
an initial determination that the
record requested cannot be identified
or located, rather than a decision that
an extension of time under this section
would be appropriate.
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(d) In exceptional circumstances, if it
would be impossible to complete a
search for or review of agency records
within the ten-working-day period for
an initial determination, an official au-
thorized to make an initial determina-
tion or his designee may seek an exten-
sion of time from the requester. If such
an extension of time can be agreed
upon, that fact should be clearly docu-
mented and the initial determination
made within the extended time period;
if not, an initial determination that
the record cannot be identified or lo-
cated, or reviewed, within the ten-
working-day time limit shall be made
under § 1206.603.

§ 1206.609 Litigation.
In any instance in which NASA is

sued in connection with a request for
an agency record under this part, the
matter shall promptly be referred to
the General Counsel together with a re-
port on the details and status of the re-
quest. In such a case, if a final deter-
mination with respect to the request
has not been made, such a determina-
tion shall be made as soon as possible,
under procedures prescribed by the
General Counsel in each case.

§ 1206.610 Notice to submitters of com-
mercial information.

(a) General policy. Upon receipt of a
request for commercial information
pursuant to the Freedom of Informa-
tion Act, the National Aeronautics and
Space Administration shall provide the
submitter with notice of the request in
accordance with the requirements of
this section.

(b) Notice to submitters. Except as pro-
vided in paragraph (g) or (h) of this sec-
tion, the agency shall make a good
faith effort to provide a submitter with
prompt notice of a request appearing to
encompass its commercial information
whenever required under paragraph (c)
of this section. Such notice shall iden-
tify the commercial information re-
quested and shall inform the submitter
of the opportunity to object to its dis-
closure in accordance with paragraph
(d) of this section. If the submitter
would not otherwise have access to the
document that contains the informa-
tion, upon the request of the submit-
ter, the agency shall provide access to,

or copies of, the records or portions
thereof containing the commercial in-
formation. This notice shall be pro-
vided in writing upon the request of
the submitter. Whenever the agency
provides notice pursuant to this sec-
tion, the agency shall advise the re-
quester that notice and opportunity to
comment are being provided to the sub-
mitter.

(c) When notice is required. The agen-
cy shall provide a submitter with no-
tice of a request whenever the informa-
tion is subject to an understanding of
confidentiality between the agency and
the submitters, or the agency has rea-
son to believe that the information
constitutes commercial information.

(d) Opportunity to object to disclosure.
Through the notice described in para-
graph (b) of this section, the agency
shall afford a submitter a reasonable
period within which to provide the
agency with a detailed statement of
any objection to disclosure. This period
shall not exceed 10 working days from
the date after which the agency can
reasonably assume receipt of notice by
the submitter, unless the submitter
provides a reasonable explanation jus-
tifying additional time to respond. If
the agency does not receive a response
from the submitter within this period,
the agency shall proceed with its re-
view of the information and initial de-
termination. The submitter’s response
shall include all bases, factual or legal,
for withholding any of the information
pursuant to Exemption 4. Information
provided by a submitter pursuant to
this paragraph may itself be subject to
disclosure under the FOIA.

(e) Notice of intent to disclose. The
agency shall carefully consider any ob-
jections of the submitter in the course
of determining whether to disclose
commercial information. Whenever the
agency decides to disclose commercial
information over the objection of a
submitter, the agency shall forward to
the submitter a written statement
which shall include:

(1) A brief explanation as to why the
agency did not agree with any objec-
tions;

(2) A description of the commercial
information to be disclosed, sufficient
to identify the information to the sub-
mitter; and
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(3) A date after which disclosure is
expected. Such notice of intent to dis-
close shall be forwarded a reasonable
number of working days prior to the
date specified in paragraph (e)(3) of
this section. A copy of this statement
shall be forwarded to the requester at
the same time, unless the description
required by paragraph (e)(2) of this sec-
tion would constitute a premature re-
lease, in which case the description
shall be appropriately redacted and the
requester so advised.

(f) Notice of FOIA lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of commercial information
covered by paragraph (c) of this sec-
tion, the agency shall promptly notify
the submitter. Whenever a submitter
brings suit against the agency in order
to prevent disclosure of commercial in-
formation, the agency shall promptly
notify the requester.

(g) Exceptions to notice requirements.
The notice requirements of this section
shall not apply if:

(1) The information has been pub-
lished or otherwise made available to
the public;

(2) Disclosure of the information is
required by law (other than 5 U.S.C.
552);

(3) The submitter has received notice
of a previous FOIA request which en-
compassed the information requested
in the later request, and the agency in-
tends to withhold information in the
same manner as in the previous FOIA
request;

(4) Upon submitting the information
or within a reasonable period there-
after, (i) the submitter reviewed its in-
formation in anticipation of future re-
quests pursuant to the FOIA, (ii) pro-
vided the agency a statement of its ob-
jections to disclosure consistent with
that described in paragraph (d) of this
section, and (iii) the agency intends to
release information consistent with the
submitter’s objections; or

(5) Notice to the submitter may dis-
close information exempt from disclo-
sure pursuant to 5 U.S.C. 552(b)(7).

(h) An additional limited exception
to the notice requirements of this sec-
tion, to be used only when all of the
following exceptional circumstances
are found to be present, authorizes the
agency to withhold information which

is the subject of a FOIA request, based
on Exemption 4 (5 U.S.C. 552(b)(4)),
without providing the submitter indi-
vidual notice:

(1) The agency would be required to
provide notice to over 10 submitters, in
which case, notification may be accom-
plished by posting or publishing the no-
tice in a place reasonably calculated to
accomplish notification;

(2) Absent any response to the pub-
lished notice, the agency determines
that if it provided notice as is other-
wise required by paragraph (c) of this
section, it is reasonable to assume that
the submitter would object to disclo-
sure of the information based on Ex-
emption 4; and,

(3) If the submitter expressed the an-
ticipated objections, the agency would
uphold those objections.

This exemption shall be used only with
the approval of the Chief Counsel of the
Field Installation, the Attorney-Advi-
sor to the Inspector General, or the As-
sociate General Counsel responsible for
responding to the request. This excep-
tion shall not be used for a class of doc-
uments or requests, but only as war-
ranted by an individual FOIA request.

[54 FR 13518, Apr. 4, 1989, as amended at 54
FR 49750, Dec. 1, 1989]

Subpart 7—Search, Review, and
Duplication Fees

§ 1206.700 Schedule of fees.

The fees specified in this section
shall be charged for searching for, re-
viewing, and/or duplicating agency
records made available in response to a
request under this part.

(a) Copies. For copies of documents
such as letters, memoranda, state-
ments, reports, contracts, etc., $0.10
per copy of each page. For copies of
oversize documents, such as maps,
charts, etc., $0.15 for each reproduced
copy per square foot. These charges for
copies include the time spent in dupli-
cating the documents. For copies of
still photographs, blueprints, video-
tapes, engineering drawings, hard cop-
ies of aperture cards, etc., the fee
charged will reflect the full direct cost
to NASA of reproducing or copying the
record.
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