
65

National Aeronautics and Space Admin. § 1206.900

Subpart 8—Failure to Release
Records to the Public

§ 1206.800 Failure to release records to
the public.

(a) Except to the extent that a person
has actual and timely notice of the
terms thereof, a person may not in any
manner be required to resort to, or be
adversely affected by, a matter re-
quired to be published in the FEDERAL
REGISTER under § 1206.200(a) and not so
published.

(b) A final order, opinion, statement
of policy, interpretation, or staff man-
ual or instruction that affects a mem-
ber of the public may be relied upon,
used, or cited as precedent by NASA
against any member of the public only
if it has been indexed and either made
available or published as provided by
§ 1206.200(b) or if the member of the
public has actual and timely notice of
the terms thereof.

(c) Failure to make available an
agency record required to be made
available under this part could provide
the jurisdictional basis for a suit
against NASA under 5 U.S.C.
552(a)(4)(B) through (G), which provides
as follows:

(B) On complaint, the district court of the
United States in the district in which the
complainant resides, or has his principal
place of business, or in which the agency
records are situated, or in the District of Co-
lumbia, has jurisdiction to enjoin the agency
from withholding agency records and to
order the production of any agency records
improperly withheld from the complainant.
In such a case the court shall determine the
matter de novo, and may examine the con-
tents of such agency records in camera to de-
termine whether such records or any part
thereof shall be withheld under any of the
exemptions set forth in subsection (b) of this
section, and the burden is on the agency to
sustain its action.

(C) Notwithstanding any other provision of
law, the defendant shall serve an answer or
otherwise plead to any complaint made
under this subsection within thirty days
after service upon the defendant of the plead-
ing in which such complaint is made, unless
the court otherwise directs for good cause
shown.

(D) Except as to cases the court considers
of greater importance, proceedings before
the district court, as authorized by this sub-
section, and appeals therefrom, take prece-
dence on the docket over all cases and shall
be assigned for hearing and trial or for argu-

ment at the earliest practicable date and ex-
pedited in every way.

(E) The court may assess against the
United States reasonable attorney fees and
other litigation costs reasonably incurred in
any case under this section in which the
complainant has substantially prevailed.

(F) Whenever the court orders the produc-
tion of any agency records improperly with-
held from the complainant and assesses
against the United States reasonable attor-
ney fees and other litigation costs, and the
court additionally issues a written finding
that the circumstances surrounding the
withholding raise questions whether agency
personnel acted arbitrarily or capriciously
with respect to the withholding, the Civil
Service Commission shall promptly initiate
a preceeding to determine whether discipli-
nary action is warranted against the officer
or employee who was primarily responsible
for the withholding. The Commission, after
investigation and consideration of the evi-
dence submitted, shall submit its findings
and recommendations to the administrative
authority of the agency concerned and shall
send copies of the findings and recommenda-
tions to the officer of employee or his rep-
resentative. The administrative authority
shall take the corrective action that the
Commission recommends.

(G) In the event of noncompliance with the
order of the court, the district court may
punish for contempt the responsible em-
ployee, and in the case of a uniformed serv-
ice, the responsible member.

Subpart 9—Annual Report

§ 1206.900 Requirements for annual re-
port.

On or before March 1 of each calendar
year, NASA shall submit a report cov-
ering the preceding calendar year to
the Speaker of the House of Represent-
atives and President of the Senate for
referral to the appropriate committees
of the Congress. The report shall in-
clude the following information:

(a) The number of determinations
made by NASA not to comply with re-
quests for records made to the Agency
under subpart 6 of this part and the
reasons for each such determination;

(b) The number of appeals made by
persons under subpart 6 of this part,
the result of such appeals, and the rea-
son for the action upon each appeal
that results in a denial of information;

(c) The names and titles or positions
of each person responsible for the de-
nial of records requested under this
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part, and the number of instances of
participation for each;

(d) The results of each proceeding
conducted pursuant to 5 U.S.C.
552(a)(4)(B) through (G) (see
§ 1206.800(c)), including a report of the
disciplinary action taken against the
officer or employee who was primarily
responsible for improperly withholding
records or an explanation of why dis-
ciplinary action was not taken;

(e) A copy of the current version of
this part 1206 and any other rules or
regulations made by NASA regarding 5
U.S.C. 552;

(f) A copy of the current fee schedule
and the total amount of fees collected
by NASA for making records available
under this part; and

(g) Such other information as indi-
cates efforts by NASA to administer
fully this part.

PART 1207—STANDARDS OF
CONDUCT

Subpart A—General Provisions

Sec.
1207.101 Cross-references to ethical conduct,

financial disclosure, and other applicable
regulations.

1207.102 Waiver of statutory prohibition.

Subpart B—Post-Employment Regulations

1207.201 Scope of subpart.
1207.202 Exemption for scientific and tech-

nological communications.

AUTHORITY: 5 U.S.C. 7301; 42 U.S.C. 203(c)(1).

SOURCE: 52 FR 22755, June 16, 1987, unless
otherwise noted.

Subpart A—General Provisions

§ 1207.101 Cross-references to ethical
conduct, financial disclosure, and
other applicable regulations.

Employees of the National Aero-
nautics and Space Administration
(NASA) should refer to the executive
branch-wide Standards of Ethnical
Conduct at 5 CFR part 2635, the NASA
regulation at 5 CFR part 6901 which
supplements the executive branch-wide
standards with respect to prohibitions
and prior approval requirements appli-
cable to certain outside employment
activities, the Office of Personnel Man-
agement provisions on employee re-

sponsibilities and conduct at 5 CFR
part 735, and the executive branch-wide
financial disclosure regulation at 5
CFR part 2634.

[59 FR 49338, Sept. 28, 1994]

§ 1207.102 Waiver of statutory prohibi-
tion.

(a) Specific waiver available. The pro-
hibition of 18 U.S.C. 208(a) may be
waived in connection with a specific
matter of the type which comes under
the statute if the employee makes a
full disclosure in writing of the nature
of the matter involved and of the finan-
cial interest relating thereto and re-
ceives, in advance of participation in
such matter, a written determination
that such financial interest is not so
substantial as to affect the integrity of
the employee’s services and, therefore,
that the employee may participate per-
sonally and substantially in that mat-
ter. The procedures set forth in para-
graph (c) of this section will be fol-
lowed in connection with granting a
waiver as described in this section.

(b) General waivers. The prohibition of
18 U.S.C. 208(a) also may be waived by
general regulation applicable to all
NASA employees so as to permit an
employee (including civilian and mili-
tary personnel of other Government
agencies regularly detailed to NASA)
to participate personally and substan-
tially in a specific matter, notwith-
standing the existence of a financial
interest relating to that matter, where
it has been determined that such a fi-
nancial interest is too remote or incon-
sequential to affect the integrity of the
employee’s governmental capacity.
Such a determination has been made
by the Administrator and published in
the FEDERAL REGISTER with respect to
the following categories of financial in-
terest:

(1) The following exemptions apply to
financial interests which are held di-
rectly by a NASA employee, or by the
employee’s spouse or minor child,
whether jointly or individually, or by a
NASA employee and the employee’s
partner or partners as joint assets of
the partnership:

(i) Ownership of shares of common or
preferred stocks, including warrants to
purchase such shares, and of corporate
bonds or other corporate securities, if
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