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(2) The date on which an order is
issued disposing of any petitions for re-
consideration;

(3) If no petition for reconsideration
is filed, the last date on which such a
petition could have been filed; or

(4) The date of a final order or any
other final resolution of the proceed-
ing, such as a settlement or a vol-
untary dismissal, which is not subject
to a petition for reconsideration.

Subpart 1262.3—Procedures for
Considering Applications

§ 1262.301 Filing and service of docu-
ments.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§ 1262.202(b) for confidential financial
information.

§ 1262.302 Answer to application.
(a) Within 30 calendar days after

service of an application, counsel rep-
resenting the agency against which an
award is sought may file an answer to
the application. Unless agency counsel
requests an extension of time for filing
or files a statement of intent to nego-
tiate under paragraph (b) of this sec-
tion, failure to file an answer within
the 30-day period may be treated as a
consent to the award requested.

(b) If agency counsel and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
calendar days, and further extensions
may be granted by the adjudicative of-
ficer upon request by agency counsel
and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of agency counsel’s position. If the
answer is based on any alleged facts
not already in the record of the pro-
ceeding, agency counsel shall include
with the answer either supporting affi-
davits or a request for further proceed-
ings under § 1262.306.

§ 1262.303 Reply.
Within 15 calendar days after service

of an answer, the applicant may file a
reply. If the reply is based on any al-
leged facts not already in the record of
the proceeding, the applicant shall in-
clude with the reply either supporting
affidavits or a request for further pro-
ceedings under § 1262.306.

§ 1262.304 Comments by other parties.
Any party to a proceeding other than

the applicant and agency counsel may
file comments about an application
within 30 calendar days after it is
served, or about an answer within 15
calendar days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application
unless the adjudicative officer deter-
mines that the public interest requires
such participation in order to permit
full exploration of matters raised in
the comments.

§ 1262.305 Settlement.
The applicant and agency counsel

may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying proceed-
ing, or after the underlying proceeding
has been concluded. If a prevailing
party and agency counsel agree on a
proposed settlement of an award before
an application has been filed, the appli-
cation shall be filed with the proposed
settlement.

§ 1262.306 Further proceedings.
(a) Ordinarily, the determination of

an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or agency
counsel, or on his or her own initiative,
the adjudicative officer may order fur-
ther proceedings, such as an informal
conference, oral argument, additional
written submissions, or, as to issues
other than substantial justification
(such as the applicant’s eligibility or
substantiation of fees and expenses),
pertinent discovery or an evidentiary
hearing. Such further proceedings shall
be held only when necessary for full
and fair resolution of the issues arising
from the application, and shall be con-
ducted as promptly as possible.
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(b) A request that the adjudicative
officer order further proceedings under
this section shall specifically identify
the information sought or the disputed
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues.

§ 1262.307 Decision.
(a) The adjudicative officer shall

issue an initial decision on the applica-
tion with 90 calendar days after com-
pletion of proceedings on the applica-
tion. The decision shall include written
findings and conclusions on such of the
following as are relevant to the deci-
sion:

(1) The applicant’s eligibility and
status as a prevailing party;

(2) Whether the Agency’s position
was substantially justified;

(3) Whether the applicant unreason-
ably protracted the proceedings, or
whether special circumstances make
an award unjust; and

(4) The amounts, if any, awarded for
fees and expenses with an explanation
of the reasons for any difference be-
tween the amount requested and the
amount awarded. Further, if the appli-
cant has sought an award against more
than one agency, the decision shall al-
locate responsibility for payment of
any award made among the agencies,
and shall explain the reasons for the al-
location made.

(b) When the Agency appeals the un-
derlying merits of an adversary adju-
dication, no decision on an application
for fees and other expenses in connec-
tion with that adversary adjudication
shall be made until a final and
unreviewable decision is rendered by
the court on the appeal or until the un-
derlying merits of the case have been
finally determined pursuant to the ap-
peal.

[51 FR 15311, Apr. 23, 1986, as amended at 60
FR 12669, Mar. 8, 1995]

§ 1262.308 Agency review.
(a) Within 30 calendar days of the re-

ceipt of the adjudicative officer’s ini-
tial decision on the fee application, ei-
ther the applicant or agency counsel
may seek Agency review of the deci-
sion; or, the NASA Administrator,
upon the recommendation of the Gen-
eral Counsel or other designee, may de-

cide to review the decision based on the
record. Whether to review a decision is
solely a matter within the discretion of
the NASA Administrator. A 15-day no-
tice of such review will be given the ap-
plicant and agency counsel, and a de-
termination made not later than 45
days from the date of notice. The Ad-
ministrator may make a final deter-
mination concerning the application or
remand the application to the adju-
dicative officer for further proceedings.

(b) If neither the applicant nor agen-
cy counsel seek review, and the NASA
Administrator does not on own initia-
tive take a review, the adjudicative of-
ficer’s initial decision on the fee appli-
cation shall be the final administrative
decision of the Agency 45 days after it
is issued.

§ 1262.309 Judicial review.

Judicial review of final Agency deci-
sions on awards may be sought under 5
U.S.C. 504(c)(2), which provides: If a
party other than the United States is
dissatisfied with a determination of
fees and other expenses made under
[this part], that party may, within 30
days after the [final administrative]
determination is made, appeal the de-
termination to the court of the United
States having jurisdiction to review
the merits of the underlying decision of
the agency adversary adjudication. The
court’s determination of any appeal
heard under this [authority] shall be
based solely on the factual record made
before the agency. The court may mod-
ify the determination of fees and other
expenses only if the court finds that
the failure to make an award of fees
and other expenses, or the calculation
of the amount of the award, was unsup-
ported by the substantial evidence.

[51 FR 15311, Apr. 23, 1986, as amended at 60
FR 12669, Mar. 8, 1995]

§ 1262.310 Payment of award.

(a) An applicant seeking payment of
an award shall submit to the paying
agency a copy of the Agency’s final de-
cision granting the award, accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. The
submission to NASA should be ad-
dressed as follows:
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Director, Financial Management Division,
NASA Headquarters, Washington, DC 20546.

(b) The Agency will pay the amount
awarded to the applicant within 60
days, if feasible, unless judicial review
of the award or of the underlying deci-
sion of the adversary adjudication has
been sought by the applicant or any
other party to the proceeding.

PART 1263—DEMAND FOR INFOR-
MATION OR TESTIMONY SERVED
ON AGENCY EMPLOYEES; PRO-
CEDURES

Sec.
1263.100 Purpose and scope.
1263.101 Definitions.
1263.102 Procedure when a demand is issued

in a legal proceeding involving the
United States.

1263.103 Procedure when a demand is issued
in a legal proceeding not involving the
United States.

1263.104 Production, disclosure, or testi-
mony prohibited unless approved.

1263.105 Considerations in determining
whether production or disclosure should
be made.

1263.106 Final decision of the General Coun-
sel as to production, disclosure, or ap-
pearance.

1263.107 Procedure to be followed when re-
sponse to a demand is required before the
General Counsel or designate has reached
a final decision.

1263.108 Procedure in the event of an ad-
verse ruling.

1263.109 Considerations in determining
whether these procedures should be
waived.

1263.110 Intention to provide guidance.

AUTHORITY: 5 U.S.C. 301, 42 U.S.C. 2473(c)(1).

SOURCE: 55 FR 28370, July 11, 1990, unless
otherwise noted.

§ 1263.100 Purpose and scope.
(a) This part sets forth procedures to

be followed with respect to the produc-
tion or disclosure of official informa-
tion or records and/or the testimony of
present or former employees of the Na-
tional Aeronautics and Space Adminis-
tration relating to any official infor-
mation acquired by any employee of
NASA as part of the performance of
that employee’s official duties or by
virtue of that employee’s official sta-
tus, where a demand for such produc-
tion, disclosure, or testimony is issued

in a federal, state, or other legal pro-
ceeding.

(b) This part does not apply to any
legal proceeding in which an employee
is to testify, while in leave status, as
to facts or events that are in no way
related to the official duties of that
employee or to the functions of the
NASA.

§ 1263.101 Definitions.
(a) Agency—As referred to in this reg-

ulation, Agency means the National
Aeronautics and Space Administration.

(b) Demand—A subpoena, order, or
authorized request for official informa-
tion, or for the appearance and testi-
mony of NASA personnel, issued as the
result of a legal proceeding.

(c) Employee—Includes all present and
former officers and employees of the
National Aeronautics and Space Ad-
ministration who are or have been ap-
pointed by, or subject to the super-
vision, jurisdiction, or control of the
Administrator of the agency.

(d) Legal proceeding—Includes any
proceeding before a court of law or eq-
uity, administrative board or commis-
sion, hearing officer, or other body con-
ducting a legal or administrative pro-
ceeding.

(e) Legal proceeding involving the
United States—Any proceeding before a
court of law or equity brought on be-
half of, or against the United States,
NASA or NASA employees, and result-
ing from alleged NASA operations.

(f) Official information—All informa-
tion of any kind, however stored, that
is in the custody and control of NASA
or was acquired by NASA personnel as
part of official duties or because of offi-
cial status while such personnel were
employed by or on behalf of the NASA.

§ 1263.102 Procedure when a demand
is issued in a legal proceeding in-
volving the United States.

Whenever an employee or former em-
ployee of NASA receives a demand for
production of materials or the disclo-
sure of information, or for appearance
and testimony as a witness in a legal
proceeding in which NASA or the
United States is a party, the employee
shall immediately notify in writing the
Installation Chief Counsel for Installa-
tion employees, the General Counsel
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