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SUBCHAPTER D—TRADE REGULATION RULES

PART 408—UNFAIR OR DECEPTIVE
ADVERTISING AND LABELING OF
CIGARETTES IN RELATION TO THE
HEALTH HAZARDS OF SMOKING

CROSS REFERENCE: For a statement of basis
and purpose of Trade Regulation Rule, see 29
FR 8325 of July 2, 1964.

[30 FR 9485, July 29, 1965]

PART 410—DECEPTIVE ADVERTIS-
ING AS TO SIZES OF VIEWABLE
PICTURES SHOWN BY TELEVISION
RECEIVING SETS

§ 410.1 The Rule.
In connection with the sale of tele-

vision receiving sets, in commerce, as
‘‘commerce’’ is defined in the Federal
Trade Commission Act, it is an unfair
method of competition and an unfair
and deceptive act or practice to use
any figure or size designation to refer
to the size of the picture shown by a
television receiving set or the picture
tube contained therein unless such in-
dicated size is the actual size of the
viewable picture area measured on a
single plane basis. If the indicated size
is other than the horizontal dimension
of the actual viewable picture area
such size designation shall be accom-
panied by a statement, in close connec-
tion and conjunction therewith, clearly
and conspicuously showing the manner
of measurement.

NOTE 1: For the purposes of this part,
measurement of the picture area on a single
plane basis refers to a measurement of the
distance between the outer extremities
(sides) of the picture area which does not
take into account the curvature of the tube.

NOTE 2: Any referenced or footnote disclo-
sure of the manner of measurement by
means of the asterisk or some similar sym-
bol does not satisfy the ‘‘close connection
and conjunction’’ requirement of this part.

Examples of proper size descriptions
when a television receiving set shows a
20-inch picture measured diagonally, a
19-inch picture measured horizontally,
a 15-inch picture measured vertically,
and a picture area of 262 square inches
include:

‘‘20 inch (50.80 cm) picture measured diago-
nally’’ or

‘‘20 inch (50.80 cm) diagonal’’
‘‘19 inch × 15 inch (48.26 cm × 38.10 cm) pic-

ture’’ or
‘‘19 inch (48.26 cm) picture’’ or
‘‘19 inch (48.26 cm)’’ or
‘‘262 square inch (1,690.32 cm. sq.) picture.’’

Examples of improper size descriptions
of a television set showing a picture of
the size described above include:

‘‘21 inch (53.34 cm) set’’ or
‘‘21 inch (53.34 cm) diagonal set’’ or
‘‘21 inch (53.34 cm) over-all diagonal’’ or

‘‘Brand Name 21.’’

NOTE 3: The numbers in parentheses reflect
the metric equivalent of the English meas-
urements. They are provided for information
purposes only, and are not required to be in-
cluded in the disclosures.

(38 Stat. 717, as amended, 15 U.S.C. 41–58)

[36 FR 21518, Nov. 10, 1971; 36 FR 22286, Nov.
24, 1971; as amended at 59 FR 54812, Nov. 2,
1994]

PART 423—CARE LABELING OF
TEXTILE WEARING APPAREL AND
CERTAIN PIECE GOODS AS
AMENDED

Sec.
423.1 Definitions.
423.2 Terminology.
423.3 What this regulation does.
423.4 Who is covered.
423.5 Unfair or deceptive acts or practices.
423.6 Textile wearing apparel.
423.7 Certain piece goods.
423.8 Exemptions.
423.9 Conflict with flammability standards.
423.10 Stayed or invalid parts.
APPENDIX A TO PART 423—GLOSSARY OF

STANDARD TERMS

AUTHORITY: 38 Stat. 717, as amended; (15
U.S.C. 41, et seq.)

SOURCE: 48 FR 22743, May 20, 1983; 48 FR
24869, June 3, 1983, unless otherwise noted.

§ 423.1 Definitions.
(a) Care label means a permanent

label or tag, containing regular care in-
formation and instructions, that is at-
tached or affixed in such a manner that
it will not become separated from the
product and will remain legible during
the useful life of the product.
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(b) Certain Piece Goods means textile
products sold by the piece from bolts or
rolls for the purpose of making home
sewn textile wearing apparel. This in-
cludes remnants, the fiber content of
which is known, that are cut by or for
a retailer but does not include manu-
facturers’ remnants, up to ten yards
long, that are clearly and conspicu-
ously marked pound goods or fabrics of
undetermined origin (i.e., fiber content
is not known and cannot be easily
ascertained) and trim, up to five inches
wide.

(c) Dryclean means a commercial
process by which soil is removed from
products or specimens in a machine
which uses any common organic sol-
vent (e.g. petroleum, perchlorethylene,
fluorocarbon). The process may also in-
clude adding moisture to the solvent,
up to 75% relative humidity, hot tum-
ble drying up to 160 degrees F (71 de-
grees C) and restoration by steam press
or steam-air finishing.

(d) Machine Wash means a process by
which soil is removed from products in
a specially designed machine using
water, detergent or soap and agitation.
When no temperature is given, e.g.,
warm or cold, hot water up to 150 de-
grees F (66 degrees C) can be regularly
used.

(e) Regular Care means customary
and routine care, not spot care.

(f) Textile Product means any com-
modity, woven, knit or otherwise made
primarily of fiber, yarn or fabric and
intended for sale or resale, requiring
care and maintenance to effectuate or-
dinary use and enjoyment.

(g) Textile Wearing Apparel means any
finished garment or article of clothing
made from a textile product that is
customarily used to cover or protect
any part of the body, including hosiery,
excluding footwear, gloves, hats or
other articles used exclusively to cover
or protect the head or hands.

§ 423.2 Terminology.
(a) Any appropriate terms may be

used on care labels or care instructions
so long as they clearly and accurately
describe regular care procedures and
otherwise fulfill the requirements of
this regulation.

(b) Any appropriate symbols may be
used on care labels or care instruc-

tions, in addition to the required ap-
propriate terms so long as the terms
fulfill the requirements of this part.
See § 423.8(g) for conditional exemption
allowing the use of symbols without
terms.

(c) The terminology set forth in ap-
pendix A may be used to fulfill the re-
quirements of this regulation.

[48 FR 22743, May 20, 1983; 48 FR 24869, June
3, 1983; 62 FR 29008, May 29, 1997]

§ 423.3 What this regulation does.

This regulation requires manufactur-
ers and importers of textile wearing ap-
parel and certain piece goods, in or af-
fecting commerce, as ‘‘commerce’’ is
defined in the Federal Trade Commis-
sion Act, to provide regular care in-
structions at the time such products
are sold to purchasers through the use
of care labels or other methods de-
scribed in this rule.

§ 423.4 Who is covered.

Manufacturers and importers of tex-
tile wearing apparel and certain piece
goods are covered by this regulation.
This includes any person or organiza-
tion that directs or controls the manu-
facture or importation of covered prod-
ucts.

§ 423.5 Unfair or deceptive acts or
practices.

(a) Textile wearing apparel and certain
piece goods. In connection with the sale,
in or affecting commerce, of textile
wearing apparel and certain piece
goods, it is an unfair or deceptive act
or practice for a manufacturer or im-
porter:

(1) To fail to disclose to a purchaser,
prior to sale, instructions which pre-
scribe a regular care procedure nec-
essary for the ordinary use and enjoy-
ment of the product;

(2) To fail to warn a purchaser, prior
to sale, when the product cannot be
cleaned by any cleaning procedure,
without being harmed;

(3) To fail to warn a purchaser, prior
to sale, when any part of the prescribed
regular care procedure, which a con-
sumer or professional cleaner could
reasonably be expected to use, would
harm the product or others being
cleaned with it;
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(4) To fail to provide regular care in-
structions and warnings, except as to
piece goods, in a form that can be re-
ferred to by the consumer throughout
the useful life of the product;

(5) To fail to possess, prior to sale, a
reasonable basis for all regular care in-
formation disclosed to the purchaser.

(b) Violations of this regulation. The
Commission has adopted this regula-
tion to prevent the unfair or deceptive
acts or practices, defined in paragraph
(a) of this section. Each manufacturer
or importer covered by this regulation
must comply with the requirements in
§§ 423.2 and 423.6 through 423.8 of this
regulation. Any manufacturer or im-
porter who complies with the require-
ments of §§ 423.2 and 423.6 through 423.8
does not violate this regulation.

(Approved by the Office of Management and
Budget under control number 3084–0046)

§ 423.6 Textile wearing apparel.
This section applies to textile wear-

ing apparel.
(a) Manufacturers and importers

must attach care labels so that they
can be seen or easily found when the
product is offered for sale to consum-
ers. If the product is packaged, dis-
played, or folded so that customers
cannot see or easily find the label, the
care information must also appear on
the outside of the package or on a hang
tag fastened to the product.

(b) Care labels must state what regu-
lar care is needed for the ordinary use
of the product. In general, labels for
textile wearing apparel must have ei-
ther a washing instruction or a dry-
cleaning instruction. If a washing in-
struction is included, it must comply
with the requirements set forth in
paragraph (b)(1) of this section. If a
drycleaning instruction is included, it
must comply with the requirements set
forth in paragraph (b)(2) of this section.
If either washing or drycleaning can be
used on the product, the label need
have only one of these instructions. If
the product cannot be cleaned by any
available cleaning method without
being harmed, the label must so state.
[For example, if a product would be
harmed both by washing and by dry-
cleaning, the label might say ‘‘Do not
wash—do not dryclean,’’ or ‘‘Cannot be
successfully cleaned.’’] The instruc-

tions for washing and drycleaning are
as follows:

(1) Washing, drying, ironing, bleach-
ing and warning instructions must fol-
low these requirements:

(i) Washing. The label must state
whether the product should be washed
by hand or machine. The label must
also state a water temperature that
may be used. However, if the regular
use of hot water will not harm the
product, the label need not mention
any water temperature. [For example,
Machine wash means hot, warm or cold
water can be used.]

(ii) Drying. The label must state
whether the product should be dried by
machine or by some other method. If
machine drying is called for, the label
must also state a drying temperature
that may be used. However, if the regu-
lar use of a high temperature will not
harm the product, the label need not
mention any drying temperature. [For
example, Tumble dry means that a high,
medium, or low temperature setting
can be used.]

(iii) Ironing. Ironing must be men-
tioned on a label only if it will be need-
ed on a regular basis to preserve the
appearance of the product, or if it is re-
quired under paragraph (b)(1)(v) of this
section, Warnings. If ironing is men-
tioned, the label must also state an
ironing temperature that may be used.
However, if the regular use of a hot
iron will not harm the product, the
label need not mention any ironing
temperature.

(iv) Bleaching. (A) If all commercially
available bleaches can safely be used
on a regular basis, the label need not
mention bleaching.

(B) If all commercially available
bleaches would harm the product when
used on a regular basis, the label must
say ‘‘No bleach’’ or ‘‘Do not bleach.’’

(C) If regular use of chlorine bleach
would harm the product, but regular
use of a non-chlorine bleach would not,
the label must say ‘‘Only non-chlorine
bleach, when needed.’’

(v) Warnings. (A) If there is any part
of the prescribed washing procedure
which consumers can reasonably be ex-
pected to use that would harm the
product or others being washed with it
in one or more washings, the label
must contain a warning to this effect.

VerDate 12<JAN>99 19:08 Jan 28, 1999 Jkt 183048 PO 00000 Frm 00401 Fmt 8010 Sfmt 8010 Y:\SGML\183048T.XXX 183048t PsN: 183048T



408

16 CFR Ch. I (1–1–99 Edition)§ 423.7

The warning must use words ‘‘Do not,’’
‘‘No,’’ ‘‘Only,’’ or some other clear
wording. [For example, if a shirt is not
colorfast, its label should state ‘‘Wash
with like colors’’ or ‘‘Wash sepa-
rately.’’ If a pair of pants will be
harmed by ironing, its label should
state ‘‘Do not iron.’’]

(B) Warnings are not necessary for
any procedure that is an alternative to
the procedure prescribed on the label.
[For example, if an instruction states
‘‘Dry flat,’’ it is not necessary to give
the warning ‘‘Do not tumble dry.’’]

(2) Drycleaning—(i) General. If a dry-
cleaning instruction is included on the
label, it must also state at least one
type of solvent that may be used. How-
ever, if all commercially available
types of solvent can be used, the label
need not mention any types of solvent.
The terms ‘‘Drycleanable’’ or ‘‘Com-
mercially Dryclean’’ may not be used
in an instruction. [For example, if dry-
cleaning in perchlorethylene would
harm a coat, the label might say ‘‘Pro-
fessionally dryclean: fluorocarbon or
petroleum.’’]

(ii) Warnings. (A) If there is any part
of the drycleaning procedure which
consumers or drycleaners can reason-
ably be expected to use that would
harm the product or others being
cleaned with it, the label must contain
a warning to this effect. The warning
must use the words ‘‘Do not,’’ ‘‘No,’’
‘‘Only,’’ or some other clear wording.
[For example, the drycleaning process
normally includes moisture addition to
solvent up to 75% relative humidity,
hot tumble drying up to 160 degrees F
and restoration by steam press or
steam-air finish. If a product can be
drycleaned in all solvents but steam
should not be used, its label should
state ‘‘Professionally dryclean. No
steam.’’]

(B) Warnings are not necessary to
any procedure which is an alternative
to the procedure prescribed on the
label. [For example, if an instruction
states ‘‘Professionally dryclean, fluoro-
carbon,’’ it is not necessary to give the
warning ‘‘Do not use perchlorethyl-
ene.’’]

(c) A manufacturer or importer must
establish a reasonable basis for care in-
formation by processing prior to sale:

(1) Reliable evidence that the product
was not harmed when cleaned reason-
ably often according to the instruc-
tions on the label, including instruc-
tions when silence has a meaning. [For
example, if a shirt is labeled ‘‘Machine
wash. Tumble dry. Cool iron.,’’ the
manufacturer or importer must have
reliable proof that the shirt is not
harmed when cleaned by machine
washing (in hot water), with any type
of bleach, tumble dried (at a high set-
ting), and ironed with a cool iron]; or

(2) Reliable evidence that the product
or a fair sample of the product was
harmed when cleaned by methods
warned against on the label. However,
the manufacturer or importer need not
have proof of harm when silence does
not constitute a warning. [For exam-
ple, if a shirt is labeled ‘‘Machine wash
warm. Tumble dry medium’’, the man-
ufacturer need not have proof that the
shirt would be harmed if washed in hot
water or dried on high setting]; or

(3) Reliable evidence, like that de-
scribed in paragraph (c) (1) or (2) of this
section, for each component part of the
product; or

(4) Reliable evidence that the product
or a fair sample of the product was suc-
cessfully tested. The tests may simu-
late the care suggested or warned
against on the label; or

(5) Reliable evidence of current tech-
nical literature, past experience, or the
industry expertise supporting the care
information on the label; or

(6) Other reliable evidence.

§ 423.7 Certain piece goods.
This section applies to certain piece

goods.
(a) Manufacturers and importers of

certain piece goods must provide care
information clearly and conspicuously
on the end of each bolt or roll.

(b) Care information must say what
regular care is needed for the ordinary
use of the product, pursuant to the in-
structions set forth in § 423.6. Care in-
formation on the end of the bolt need
only address information applicable to
the fabric.

§ 423.8 Exemptions.
(a) Any item of textile wearing ap-

parel, without pockets, that is totally
reversible (i.e., the product is designed
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to be used with either side as the outer
part or face) is exempt from the care
label requirement.

(b) Manufacturers or importers can
ask for an exemption from the care
label requirement for any other textile
wearing apparel product or product
line, if the label would harm the ap-
pearance or usefulness of the product.
The request must be made in writing to
the Secretary of the Commission. The
request must be accompanied by a la-
beled sample of the product and a full
statement explaining why the request
should be granted.

(c) If an item is exempt from care la-
beling under paragraph (a) or (b), of
this section the consumers still must
be given the required care information
for the product. However, the care in-
formation can be put on a hang tag, on
the package, or in some other con-
spicuous place, so that consumers will
be able to see the care information be-
fore buying the product.

(d) Manufacturers and importers of
products covered by § 423.5 are exempt
from the requirement for a permanent
care label if the product can be cleaned
safely under the harshest procedures.
This exemption is available only if
there is reliable proof that all of the
following washing and drycleaning pro-
cedures can safely be used on a prod-
uct:

(1) Machine washing in hot water;
(2) Machine drying at a high setting;
(3) Ironing at a hot setting;
(4) Bleaching with all commercially

available bleaches;
(5) Drycleaning with all commer-

cially available solvents. In such case,
the statement ‘‘wash or dry clean, any
normal method’’ must appear on a
hang tag, on the package, or in some
other conspicuous place, so that con-
sumers will be able to see the state-
ment before buying the product.
If a product meets the requirements
outlined above, it is automatically ex-
empt from the care label requirement.
It is not necessary to file a request for
this exemption.

(e) Manufacturers and importers need
not provide care information with
products sold to institutional buyers
for commercial use.

(f) All exemption granted under
§ 423.1(c) (1) or (2) or the Care Labeling

Rule issued on December 9, 1971, will
continue to be in effect if the product
still meets the standards on which the
original exemption was based. Other-
wise, the exemption is automatically
revoked.

(g) The symbol system developed by
the American Society for Testing and
Materials (ASTM) and designated as
ASTM Standard D5489–96c Guide to
Care Symbols for Care Instructions on
Consumer Textile Products may be
used on care labels or care instructions
in lieu of terms so long as the symbols
fulfill the requirements of this part. In
addition, symbols from the symbol sys-
tem designated as ASTM Standard
D5489–96c may be combined with terms
so long as the symbols and terms used
fulfill the requirements of this part.
Provided, however, that for the 18-
month period beginning on July 1, 1997,
such symbols may be used on care la-
bels in lieu of terms only if an expla-
nation of the meaning of the symbols
used on the care label in terms is at-
tached to, or provided with, the item of
textile wearing apparel. This incorpo-
ration by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Copies of ASTM Standard
D5489–96c Guide to Care Symbols for
Care Instructions on Textile Products
may be obtained from the American
Society for Testing and Materials, 100
Barr Harbor Drive, West
Conshohocken, PA 19428, or may be in-
spected at the Federal Trade Commis-
sion, room 130, 600 Pennsylvania Ave-
nue, NW., Washington, DC, or at the
Office of the Federal Register, suite
700, 800 North Capitol Street, NW.,
Washington, DC.

(15 U.S.C. 41–58)

[48 FR 22743, May 20, 1983; 48 FR 24869, June
3, 1983; 62 FR 29008, May 29, 1997]

§ 423.9 Conflict with flammability
standards.

If there is a conflict between this reg-
ulation and any regulations issued
under the Flammable Fabrics Act, the
Flammable Fabics regulation govern
over this one.
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§ 423.10 Stayed or invalid parts.
If any part of this regulation is

stayed or held invalid, the rest of it
will stay in force.

APPENDIX A TO PART 423—GLOSSARY OF
STANDARD TERMS

1. Washing, Machine Methods:
a. ‘‘Machine wash’’—a process by which

soil may be removed from products or speci-
mens through the use of water, detergent or
soap, agitation and a machine designed for
this purpose. When no temperature is given,
e.g., ‘‘warm’’ or ‘‘cold’’, hot water up to 150
°F (66 °C) can be regularly used.

b. ‘‘Warm’’—initial water temperature set-
ting 90° to 110 °F (32° to 43 °C) (hand com-
fortable).

c. ‘‘Cold’’—initial water temperature set-
ting same as cold water tap up to 85 °F (29
°C).

d. ‘‘Do not have commercially
laundered’’—do not employ a laundry which
uses special formulations, sour rinses,
extermely large loads or extermely high
temperatures or which otherwise is em-
ployed for commercial, industrial or institu-
tional use. Employ laundering methods de-
signed for residential use or use in a self-
service establishment.

e. ‘‘Small load’’—smaller than normal
washing load.

f. ‘‘Delicate cycle’’ or ‘‘gentle cycle’’—slow
agitation and reduced time.

g. ‘‘Durable press cycle’’ or ‘‘permanent
press cycle’’—cool down rinse or cold rinse
before reduced spinning.

h. ‘‘Separately’’—alone.
i. ‘‘With like colors’’—with colors of simi-

lar hue and intensity.
j. ‘‘Wash inside out’’—turn product inside

out to protect face of fabric.
k. ‘‘Warm rinse’’—initial water tempera-

ture setting 90° to 110 °F (32° to 43 °C).
l. ‘‘Cold rinse’’—initial water temperature

setting same as cold water tap up to 85 °F (29
°C).

m. ‘‘Rinse thoroughly’’—rinse several
times to remove detergent, soap, and bleach.

n. ‘‘No spin’’ or ‘‘Do not spin’’—remove ma-
terial start of final spin cycle.

o. ‘‘No wring’’ or ‘‘Do not wring’’—do not
use roller wringer, nor wring by hand.
2. Washing, Hand Methods:

a. ‘‘Hand wash’’—a process by which soil
may be manually removed from products or
specimens through the use of water, deter-
gent or soap, and gentle squeezing action.
When no temperature is given, e.g., ‘‘warm’’
or ‘‘cold’’, hot water up to 150 °F (66 °C) can
be regularly used.

b. ‘‘Warm’’—initial water temperature 90°
to 110 °F (32° to 43 °C) (hand comfortable).

c. ‘‘Cold’’—initial water temperature same
as cold water tap up to 85 °F (29 °C).

d. ‘‘Separately’’—alone.
e. ‘‘With like colors’’—with colors of simi-

lar hue and intensity.
f. ‘‘No wring or twist’’—handle to avoid

wrinkles and distortion.
g. ‘‘Rinse thoroughly’’—rinse several times

to remove detergent, soap, and bleach.
h. ‘‘Damp wipe only’’—surface clean with

damp cloth or sponge.
3. Drying, All Methods:

a. ‘‘Tumble dry’’—use machine dryer.
When no temperature setting is given, ma-
chine drying at a hot setting may be regu-
larly used.

b. ‘‘Medium’’—set dryer at medium heat.
c. ‘‘Low’’—set dryer at low heat.
d. ‘‘Durable press’’ or ‘‘Permanent press’’—

set dryer at permanent press setting.
e. ‘‘No heat’’—set dryer to operate without

heat.
f. ‘‘Remove promptly’’—when items are

dry, remove immediately to prevent wrin-
kling.

g. ‘‘Drip dry’’—hang dripping wet with or
without hand shaping and smoothing.

h. ‘‘Line dry’’—hang damp from line or bar
in or out of doors.

i. ‘‘Line dry in shade’’—dry away from sun.
j. ‘‘Line dry away from heat’’—dry away

from heat.
k. ‘‘Dry flat’’—lay out horizontally for dry-

ing.
l. ‘‘Block to dry’’—reshape to original di-

mensions while drying.
m. ‘‘Smooth by hand’’—by hand, while wet,

remove wrinkles, straighten seams and fac-
ings.
4. Ironing and Pressing:

a. ‘‘Iron’’—Ironing is needed. When no tem-
perature is given iron at the highest tem-
perature setting may be regularly used.

b. ‘‘Warm iron’’—medium temperature set-
ting.

c. ‘‘Cool iron’’—lowest temperature set-
ting.

d. ‘‘Do not iron’’—item not to be smoothed
or finished with an iron.

e. ‘‘Iron wrong side only’’—article turned
inside out for ironing or pressing.

f. ‘‘No steam’’ or ‘‘Do not steam’’—steam
in any form not to be used.

g. ‘‘Steam only’’—steaming without con-
tact pressure.

h. ‘‘Steam press’’ or ‘‘Steam iron’’—use
iron at steam setting.

i. ‘‘Iron damp’’—articles to be ironed
should feel moist.

j. ‘‘Use press cloth’’—use a dry or a damp
cloth between iron and fabric.
5. Bleaching:

a. ‘‘Bleach when needed’’—all bleaches may
be used when necessary.

b. ‘‘No bleach’’ or ‘‘Do not bleach’’—no
bleaches may be used.

c. ‘‘Only non-chlorine bleach, when need-
ed’’—only the bleach specified may be used
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when necessary. Chlorine bleach may not be
used.

6. Washing or Drycleaning:

a. ‘‘Wash or dryclean, any normal meth-
od’’—can be machine washed in hot water,
can be machine dried at a high setting, can
be ironed at a hot setting, can be bleached
with all commercially available bleaches and
can be drycleaned with all commercially
available solvents.

7. Drycleaning, All Procedures:

a. ‘‘Dryclean’’—a process by which soil
may be removed from products or specimens
in a machine which uses any common or-
ganic solvent (for example, petroleum,
perchlorethylene, fluorocarbon) located in
any commercial establishment. The process
may include moisture addition to solvent up
to 75% relative humidity, hot tumble drying
up to 160 °F (71 °C) and restoration by steam
press or steam-air finishing.

b. ‘‘Professionally dryclean’’—use the dry-
cleaning process but modified to ensure opti-
mum results either by a drycleaning attend-
ant or through the use of a drycleaning ma-
chine which permits such modifications or
both. Such modifications or special warnings
must be included in the care instruction.

c. ‘‘Petroleum’’, ‘‘Fluorocarbon’’, or
‘‘Perchlorethylene’’—employ solvent(s) spec-
ified to dryclean the item.

d. ‘‘Short cycle’’—reduced or minimum
cleaning time, depending upon solvent used.

e. ‘‘Minimum extraction’’—least possible
extraction time.

f. ‘‘Reduced moisture’’ or ‘‘Low mois-
ture’’—decreased relative humidity.

g. ‘‘No tumble’’ or ‘‘Do not tumble’’—do
not tumble dry.

h. ‘‘Tumble warm’’—tumble dry up to 120
°F (49 °C).

i. ‘‘Tumble cool’’—tumble dry at room
temperature.

j. ‘‘Cabinet dry warm’’—cabinet dry up to
120 °F (49 °C).

k. ‘‘Cabinet dry cool’’—cabinet dry at room
temperature.

l. ‘‘Steam only’’—employ no contact pres-
sure when steaming.

m. ‘‘No steam’’ or ‘‘Do not steam’’—do not
use steam in pressing, finishing, steam cabi-
nets or wands.

8. Leather and Suede Cleaning:
a. ‘‘Leather clean’’—have cleaned only by a

professional cleaner who uses special leather
or suede care methods.

[48 FR 22743, May 20, 1983; 48 FR 24868, June
3, 1983; 48 FR 27225, June 14, 1983]

PART 424—RETAIL FOOD STORE
ADVERTISING AND MARKETING
PRACTICES

Sec.
424.1 Unfair or deceptive acts or practices.
424.2 Defenses.

AUTHORITY: 88 Stat. 2193, as amended: 15
U.S.C. 57a(a)(1)(B).

§ 424.1 Unfair or deceptive acts or
practices.

In connection with the sale of offer-
ing for sale by retail food stores of
food, grocery products or other mer-
chandise to consumers in or affecting
commerce as ‘‘commerce’’ is defined in
section 4 of the Federal Trade Commis-
sion Act, 15 U.S.C. 44, it is an unfair or
deceptive act or practice in violation of
section 5(a)(1) of the Federal Trade
Commission Act, 15 U.S.C. 45(a)(1), to
offer any such products for sale at a
stated price, by means of an advertise-
ment disseminated in an area served by
any stores which are covered by the ad-
vertisement, if those stores do not have
the advertised products in stock and
readily available to customers during
the effective period of the advertise-
ment, unless the advertisement clearly
and adequately discloses that supplies
of the advertised products are limited
or the advertised products are avail-
able only at some outlets.

[54 FR 35467, Aug. 28, 1989]

§ 424.2 Defenses.
No violation of § 424.1 shall be found

if:
(a) The advertised products were or-

dered in adequate time for delivery in
quantities sufficient to meet reason-
ably anticipated demand;

(b) The food retailer offers a
‘‘raincheck’’ for the advertised prod-
ucts;

(c) The food retailer offers at the ad-
vertised price or at a comparable price
reduction a similar product that is at
least comparable in value to the adver-
tised product; or

(d) The food retailer offers other
compensation at least equal to the ad-
vertised value.
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DISSENTING STATEMENT OF COMMISSIONER
CALVANI

I dissent from the Commission’s decision
today to amend the Retail Food Store Adver-
tising and Marketing Practices Trade Regu-
lation Rule (the Unavailability Rule). The
Commission has acknowledged today that
the original Unavailability Rule is not justi-
fied, and approved amendments designed to
lower its costs to grocers. However, in my
view, common sense tells us that in the high-
ly competitive grocery store business, where
consumers return week after week to the
same store, any supermarket that frustrates
its customers through unavailability of ad-
vertised items will not long keep those cus-
tomers. In other words, it is clear to me that
existing market forces adequately police un-
availability, and that, therefore, no Federal
Trade Commission rule is necessary, amend-
ed or otherwise. The Commission’s action
today to retain even an amended Unavail-
ability Rule does not conform to common
sense.

STATEMENT OF COMMISSIONER ANDREW J.
STRENIO, JR., RETAIL FOOD STORE ADVER-
TISING AND MARKETING PRACTICES RULE

Although revising the ‘‘Unavailability
Rule’’ has a certain intuitive appeal, there is
insufficient evidence on the record to con-
clude that these changes will result in net
consumer benefits. Accordingly, I could not
support amending the Rule in this manner.
However, now that the step has been taken,
it is to be hoped that experience will bear
out the optimistic expectations of the Com-
mission majority.

[54 FR 35467, Aug. 28, 1989]

PART 425—USE OF
PRENOTIFICATION NEGATIVE OP-
TION PLANS

§ 425.1 The rule.

(a) In connection with the sale, offer-
ing for sale, or distribution of goods
and merchandise in or affecting com-
merce, as ‘‘commerce’’ is defined in the
Federal Trade Commission Act, it is an
unfair or deceptive act or practice, for
a seller in connection with the use of
any negative option plan to fail to
comply with the following require-
ments:

(1) Promotional material shall clear-
ly and conspicuously disclose the mate-
rial terms of the plan, including:

(i) That aspect of the plan under
which the subscriber must notify the
seller, in the manner provided for by

the seller, if he does not wish to pur-
chase the selection;

(ii) Any obligation assumed by the
subscriber to purchase a minimum
quantity of merchandise;

(iii) The right of a contract-complete
subscriber to cancel his membership at
any time;

(iv) Whether billing charges will in-
clude an amount for postage and han-
dling;

(v) A disclosure indicating that the
subscriber will be provided with at
least ten (10) days in which to mail any
form, contained in or accompanying an
announcement identifying the selec-
tion, to the seller;

(vi) A disclosure that the seller will
credit the return of any selections sent
to a subscriber, and guarantee to the
Postal Service or the subscriber post-
age to return such selections to the
seller when the announcement and
form are not received by the subscriber
in time to afford him at least ten (10)
days in which to mail his form to the
seller;

(vii) The frequency with which the
announcements and forms will be sent
to the subscriber and the maximum
number of announcements and forms
which will be sent to him during a 12-
month period.

(2) Prior to sending any selection, the
seller shall mail to its subscribers,
within the time specified by paragraph
(a)(3) of this section:

(i) An announcement identifying the
selection;

(ii) A form, contained in or accom-
panying the announcement, clearly and
conspicuously disclosing that the sub-
scriber will receive the selection iden-
tified in the announcement unless he
instructs the seller that he does not
want the selection, designating a pro-
cedure by which the form may be used
for the purpose of enabling the sub-
scriber so to instruct the seller, and
specifying either the return date or the
mailing date.

(3) The seller shall mail the an-
nouncement and form either at least
twenty (20) days prior to the return
date or at least fifteen (15) days prior
to the mailing date, or provide a mail-
ing date at least ten (10) days after re-
ceipt by the subscriber, provided, how-
ever, that whichever system the seller
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chooses for mailing the announcement
and form, such system must provide
the subscriber with at least ten (10)
days in which to mail his form.

(b) In connection with the sale or dis-
tribution of goods and merchandise in
or affecting commerce, as ‘‘commerce’’
is defined in the Federal Trade Com-
mission Act, it shall constitute an un-
fair or deceptive act or practice for a
seller in connection with the use of any
negative option plan to:

(1) Refuse to credit, for the full
invoiced amount thereof, the return of
any selection sent to a subscriber, and
to guarantee to the Postal Service or
the subscriber postage adequate to re-
turn such selection to the seller, when:

(i) The selection is sent to a sub-
scriber whose form indicating that he
does not want to receive the selection
was received by the seller by the return
date or was mailed by the subscriber by
the mailing date;

(ii) Such form is received by the sell-
er after the return date, but has been
mailed by the subscriber and post-
marked at least 3 days prior to the re-
turn date;

(iii) Prior to the date of shipment of
such selection, the seller has received
from a contract-complete subscriber, a
written notice of cancellation of mem-
bership adequately identifying the sub-
scriber; however, this provision is ap-
plicable only to the first selection sent
to a canceling contract-complete sub-
scriber after the seller has received
written notice of cancellation. After
the first selection shipment, all selec-
tion shipments thereafter are deemed
to be unordered merchandise pursuant
to section 3009 of the Postal Reorga-
nization Act of 1970, as adopted by the
Federal Trade Commission in its public
notice, dated September 11, 1970;

(iv) The announcement and form are
not received by the subscriber in time
to afford him at least ten (10) days in
which to mail his form.

(2) Fail to notify a subscriber known
by the seller to be within any of the
circumstances set forth in paragraphs
(b)(1)(i) through (iv) of this section,
that if the subscriber elects, the sub-
scriber may return the selection with
return postage guaranteed and receive
a credit to his account.

(3) Refuse to ship within 4 weeks
after receipt of an order merchandise
due subscribers as introductory and
bonus merchandise, unless the seller is
unable to deliver the merchandise
originally offered due to unanticipated
circumstances beyond the seller’s con-
trol and promptly makes a reasonably
equivalent alternative offer. However,
where the subscriber refuses to accept
alternatively offered introductory mer-
chandise, but instead insists upon ter-
mination of his membership due to the
seller’s failure to provide the sub-
scriber with his originally requested
introductory merchandise, or any por-
tion thereof, the seller must comply
with the subscriber’s request for can-
cellation of membership, provided the
subscriber returns to the seller any in-
troductory merchandise which already
may have been sent him.

(4) Fail to terminate promptly the
membership of a properly identified
contract-complete subscriber upon his
written request.

(5) Ship, without the express consent
of the subscriber, substituted merchan-
dise for that ordered by the subscriber.

(c) For the purposes of this part:
(1) Negative option plan refers to a

contractual plan or arrangement under
which a seller periodically sends to
subscribers an announcement which
identifies merchandise (other than an-
nual supplements to previously ac-
quired merchandise) it proposes to send
to subscribers to such plan, and the
subscribers thereafter receive and are
billed for the merchandise identified in
each such announcement, unless by a
date or within a time specified by the
seller with respect to each such an-
nouncement the subscribers, in con-
formity with the provisions of such
plan, instruct the seller not to send the
identified merchandise.

(2) Subscriber means any person who
has agreed to receive the benefits of,
and assume the obligations entailed in,
membership in any negative option
plan and whose membership in such
negative option plan has been approved
and accepted by the seller.

(3) Contract-complete subscriber refers
to a subscriber who has purchased the
minimum quantity of merchandise re-
quired by the terms of membership in a
negative option plan.
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(4) Promotional material refers to an
advertisement containing or accom-
panying any device or material which a
prospective subscriber sends to the
seller to request acceptance or enroll-
ment in a negative option plan.

(5) Selection refers to the merchandise
identified by a seller under any nega-
tive option plan as the merchandise
which the subscriber will receive and
be billed for, unless by the date, or
within the period specified by the sell-
er, the subscriber instructs the seller
not to send such merchandise.

(6) Announcement refers to any mate-
rial sent by a seller using a negative
option plan in which the selection is
identified and offered to subscribers.

(7) Form refers to any form which the
subscriber returns to the seller to in-
struct the seller not to send the selec-
tion.

(8) Return date refers to a date speci-
fied by a seller using a negative option
plan as the date by which a form must
be received by the seller to prevent
shipment of the selection.

(9) Mailing date refers to the time
specified by a seller using a negative
option plan as the time by or within
which a form must be mailed by a sub-
scriber to prevent shipment of the se-
lection.

(38 Stat. 717, as amended; 15 U.S.C. 41–58)

[38 FR 4896; Feb. 22, 1973; 38 FR 6991, Mar. 15,
1973, as amended at 63 FR 44562, Aug. 20, 1998]

PART 429—RULE CONCERNING
COOLING-OFF PERIOD FOR
SALES MADE AT HOMES OR AT
CERTAIN OTHER LOCATIONS

Sec.
429.0 Definitions.
429.1 The Rule.
429.2 Effect on State laws and municipal or-

dinances.
429.3 Exemptions.

AUTHORITY: Sections 1–23, FTC Act, 15
U.S.C. 41–58.

§ 429.0 Definitions.
For the purposes of this part the fol-

lowing definitions shall apply:
(a) Door-to-Door Sale—A sale, lease,

or rental of consumer goods or services
with a purchase price of $25 or more,
whether under single or multiple con-

tracts, in which the seller or his rep-
resentative personally solicits the sale,
including those in response to or fol-
lowing an invitation by the buyer, and
the buyer’s agreement or offer to pur-
chase is made at a place other than the
place of business of the seller (e.g.,
sales at the buyer’s residence or at fa-
cilities rented on a temporary or short-
term basis, such as hotel or motel
rooms, convention centers, fairgrounds
and restaurants, or sales at the buyer’s
workplace or in dormitory lounges).
The term door-to-door sale does not in-
clude a transaction:

(1) Made pursuant to prior negotia-
tions in the course of a visit by the
buyer to a retail business establish-
ment having a fixed permanent loca-
tion where the goods are exhibited or
the services are offered for sale on a
continuing basis; or

(2) In which the consumer is accorded
the right of rescission by the provi-
sions of the Consumer Credit Protec-
tion Act (15 U.S.C. 1635) or regulations
issued pursuant thereto; or

(3) In which the buyer has initiated
the contact and the goods or services
are needed to meet a bona fide imme-
diate personal emergency of the buyer,
and the buyer furnishes the seller with
a separate dated and signed personal
statement in the buyer’s handwriting
describing the situation requiring im-
mediate remedy and expressly ac-
knowledging and waiving the right to
cancel the sale within 3 business days;
or

(4) Conducted and consummated en-
tirely by mail or telephone; and with-
out any other contact between the
buyer and the seller or its representa-
tive prior to delivery of the goods or
performance of the services; or

(5) In which the buyer has initiated
the contact and specifically requested
the seller to visit the buyer’s home for
the purpose of repairing or performing
maintenance upon the buyer’s personal
property. If, in the course of such a
visit, the seller sells the buyer the
right to receive additional services or
goods other than replacement parts
necessarily used in performing the
maintenance or in making the repairs,
the sale of those additional goods or
services would not fall within this ex-
clusion; or
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(6) Pertaining to the sale or rental of
real property, to the sale of insurance,
or to the sale of securities or commod-
ities by a broker-dealer registered with
the Securities and Exchange Commis-
sion.

(b) Consumer Goods or Services—Goods
or services purchased, leased, or rented
primarily for personal, family, or
household purposes, including courses
of instruction or training regardless of
the purpose for which they are taken.

(c) Seller—Any person, partnership,
corporation, or association engaged in
the door-to-door sale of consumer
goods or services.

(d) Place of Business—The main or
permanent branch office or local ad-
dress of a seller.

(e) Purchase Price—The total price
paid or to be paid for the consumer
goods or services, including all interest
and service charges.

(f) Business Day—Any calendar day
except Sunday or any federal holiday
(e.g., New Year’s Day, Presidents’ Day,
Martin Luther King’s Birthday, Memo-
rial Day, Independence Day, Labor
Day, Columbus Day, Veterans’ Day,
Thanksgiving Day, and Christmas
Day.)

[60 FR 54186, Oct. 20, 1995]

§ 429.1 The Rule.
In connection with any door-to-door

sale, it constitutes an unfair and decep-
tive act or practice for any seller to:

(a) Fail to furnish the buyer with a
fully completed receipt or copy of any
contract pertaining to such sale at the
time of its execution, which is in the
same language, e.g., Spanish, as that
principally used in the oral sales pres-
entation and which shows the date of
the transaction and contains the name
and address of the seller, and in imme-
diate proximity to the space reserved
in the contract for the signature of the
buyer or on the front page of the re-
ceipt if a contract is not used and in
bold face type of a minimum size of 10
points, a statement in substantially
the following form:

‘‘You, the buyer, may cancel this trans-
action at any time prior to midnight of the
third business day after the date of this
transaction. See the attached notice of can-
cellation form for an explanation of this
right.’’

The seller may select the method of
providing the buyer with the duplicate
notice of cancellation form set forth in
paragraph (b) of this section, provided
however, that in the event of cancella-
tion the buyer must be able to retain a
complete copy of the contract or re-
ceipt. Furthermore, if both forms are
not attached to the contract or receipt,
the seller is required to alter the last
sentence in the statement above to
conform to the actual location of the
forms.

(b) Fail to furnish each buyer, at the
time the buyer signs the door-to-door
sales contract or otherwise agrees to
buy consumer goods or services from
the seller, a completed form in dupli-
cate, captioned either ‘‘NOTICE OF
RIGHT TO CANCEL’’ or ‘‘NOTICE OF
CANCELLATION,’’ which shall (where
applicable) contain in ten point bold
face type the following information
and statements in the same language,
e.g., Spanish, as that used in the con-
tract.

NOTICE OF CANCELLATION

[enter date of transaction]
llllllllllllllllllllllll
(Date)

You may CANCEL this transaction, with-
out any Penalty or Obligation, within
THREE BUSINESS DAYS from the above
date.

If you cancel, any property traded in, any
payments made by you under the contract or
sale, and any negotiable instrument exe-
cuted by you will be returned within TEN
BUSINESS DAYS following receipt by the
seller of your cancellation notice, and any
security interest arising out of the trans-
action will be cancelled.

If you cancel, you must make available to
the seller at your residence, in substantially
as good condition as when received, any
goods delivered to you under this contract or
sale, or you may, if you wish, comply with
the instructions of the seller regarding the
return shipment of the goods at the seller’s
expense and risk.

If you do make the goods available to the
seller and the seller does not pick them up
within 20 days of the date of your Notice of
Cancellation, you may retain or dispose of
the goods without any further obligation. If
you fail to make the goods available to the
seller, or if you agree to return the goods to
the seller and fail to do so, then you remain
liable for performance of all obligations
under the contract.

To cancel this transaction, mail or deliver
a signed and dated copy of this Cancellation

VerDate 12<JAN>99 19:08 Jan 28, 1999 Jkt 183048 PO 00000 Frm 00409 Fmt 8010 Sfmt 8010 Y:\SGML\183048T.XXX 183048t PsN: 183048T



416

16 CFR Ch. I (1–1–99 Edition)§ 429.2

Notice or any other written notice, or send a
telegram, to [Name of seller], at [address of
seller’s place of business] NOT LATER THAN
MIDNIGHT OF [date].

I HEREBY CANCEL THIS TRANSACTION.
(Date) llllllllllllllllllll
(Buyer’s signature) lllllllllllll

(c) Fail, before furnishing copies of
the ‘‘Notice of Cancellation’’ to the
buyer, to complete both copies by en-
tering the name of the seller, the ad-
dress of the seller’s place of business,
the date of the transaction, and the
date, not earlier than the third busi-
ness day following the date of the
transaction, by which the buyer may
give notice of cancellation.

(d) Include in any door-to-door con-
tract or receipt any confession of judg-
ment or any waiver of any of the rights
to which the buyer is entitled under
this section including specifically the
buyer’s right to cancel the sale in ac-
cordance with the provisions of this
section.

(e) Fail to inform each buyer orally,
at the time the buyer signs the con-
tract or purchases the goods or serv-
ices, of the buyer’s right to cancel.

(f) Misrepresent in any manner the
buyer’s right to cancel.

(g) Fail or refuse to honor any valid
notice of cancellation by a buyer and
within 10 business days after the re-
ceipt of such notice, to: (i) Refund all
payments made under the contract or
sale; (ii) return any goods or property
traded in, in substantially as good con-
dition as when received by the seller;
(iii) cancel and return any negotiable
instrument executed by the buyer in
connection with the contract or sale
and take any action necessary or ap-
propriate to terminate promptly any
security interest created in the trans-
action.

(h) Negotiate, transfer, sell, or assign
any note or other evidence of indebted-
ness to a finance company or other
third party prior to midnight of the
fifth business day following the day the
contract was signed or the goods or
services were purchased.

(i) Fail, within 10 business days of re-
ceipt of the buyer’s notice of cancella-
tion, to notify the buyer whether the

seller intends to repossess or to aban-
don any shipped or delivered goods.

[37 FR 22934, Oct. 26, 1972, as amended at 38
FR 30105, Nov. 1, 1973; 38 FR 31828, Nov. 19,
1973; 53 FR 45459, Nov. 10, 1988; 60 FR 54186,
Oct. 20, 1995]

§ 429.2 Effect on State laws and munic-
ipal ordinances.

(a) The Commission is cognizant of
the significant burden imposed upon
door-to-door sellers by the various and
often inconsistent State laws that pro-
vide the buyer the right to cancel a
door-to-door sales transaction. How-
ever, it does not believe that this con-
stitutes sufficient justification for pre-
empting all of the provisions of such
laws and the ordinances of the political
subdivisions of the various States. The
rulemaking record in this proceeding
supports the view that the joint and
coordinated efforts of both the Com-
mission and State and local officials
are required to insure that consumers
who have purchased from a door-to-
door seller something they do not
want, do not need, or cannot afford, be
accorded a unilateral right to rescind,
without penalty, their agreements to
purchase those goods or services.

(b) This part will not be construed to
annul, or exempt any seller from com-
plying with, the laws of any State or
the ordinances of a political subdivi-
sion thereof that regulate door-to-door
sales, except to the extent that such
laws or ordinances, if they permit door-
to-door selling, are directly inconsist-
ent with the provisions of this part.
Such laws or ordinances which do not
accord the buyer, with respect to the
particular transaction, a right to can-
cel a door-to-door sale that is substan-
tially the same or greater than that
provided in this part, which permit the
imposition of any fee or penalty on the
buyer for the exercise of such right, or
which do not provide for giving the
buyer a notice of the right to cancel
the transaction in substantially the
same form and manner provided for in
this part, are among those which will
be considered directly inconsistent.

[60 FR 54187, Oct. 20, 1995]

§ 429.3 Exemptions.
(a) The requirements of this part do

not apply for sellers of automobiles,
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vans, trucks or other motor vehicles
sold at auctions, tent sales or other
temporary places of business, provided
that the seller is a seller of vehicles
with a permanent place of business.

(b) The requirements of this part do
not apply for sellers of arts or crafts
sold at fairs or similar places.

[60 FR 54187, Oct. 20, 1995]

PART 432—POWER OUTPUT CLAIMS
FOR AMPLIFIERS UTILIZED IN
HOME ENTERTAINMENT PROD-
UCTS

Sec.
432.1 Scope.
432.2 Required disclosures.
432.3 Standard test conditions.
432.4 Optional disclosures.
432.5 Prohibited disclosures.
432.6 Liability for violation.

AUTHORITY: 38 Stat. 717, as amended; (15
U.S.C. 41–58).

SOURCE: 39 FR 15387, May 3, 1974, unless
otherwise noted.

§ 432.1 Scope.
(a) Except as provided in paragraph

(b) of this section, this part shall apply
whenever any power output (in watts
or otherwise), power band or power fre-
quency response, or distortion capabil-
ity or characteristic is represented, ei-
ther expressly or by implication, in
connection with the advertising, sale,
or offering for sale, in commerce as
‘‘commerce’’ is defined in the Federal
Trade Commission Act, of sound power
amplification equipment manufactured
or sold for home entertainment pur-
poses, such as for example, radios,
record and tape players, radio-phono-
graph and/or tape combinations, com-
ponent audio amplifiers, self-powered
speakers for computers, multimedia
systems and sound systems, and the
like.

(b) Representations shall be exempt
from this part if all representations of
performance characteristics referred to
in paragraph (a) of this section clearly
and conspicuously disclose a manufac-
turer’s rated power output and that
rated output does not exceed two (2)
watts (per channel or total).

(c) It is an unfair method of competi-
tion and an unfair or deceptive act or

practice within the meaning of section
5(a)(1) of the Federal Trade Commis-
sion Act (15 U.S.C. 45(a)(1)) to violate
any applicable provision of this part.

[39 FR 15387, May 3, 1974, as amended at 63
FR 37235, July 9, 1998]

§ 432.2 Required disclosures.
Whenever any direct or indirect rep-

resentation is made of the power out-
put, power band or power frequency re-
sponse, or distortion characteristics of
sound power amplification equipment,
the following disclosures shall be made
clearly, conspicuously, and more
prominently than any other represen-
tations or disclosures permitted under
this part:

(a) The manufacturer’s rated mini-
mum sine wave continuous average
power output, in watts, per channel (if
the equipment is designed to amplify
two or more channels simulta-
neously)—

(1) For each load impedance required
to be disclosed in paragraph (b) of this
section, when measured with resistive
load or loads equal to such (nominal)
load impedance or impedances, and

(2) Measured with all associated
channels fully driven to rated per chan-
nel power;

(b) The load impedance or
impedances, in Ohms, for which the
manufacturer designs the equipment to
be used by the consumer;

(c) The manufacturer’s rated power
band or power frequency response, in
Hertz (Hz), for each rated power output
required to be disclosed in paragraph
(a)(1) of this section; and

(d) The manufacturer’s rated percent-
age of maximum total harmonic distor-
tion at any power level from 250 mW to
the rated power output, for each such
rated power output and its correspond-
ing rated power band or power fre-
quency response.

§ 432.3 Standard test conditions.
For purposes of performing the tests

necessary to make the disclosures re-
quired under § 432.2 of this part:

(a) The power line voltage shall be
120 volts AC (230 volts when the equip-
ment is made for foreign sale or use,
unless a different nameplate rating is
permanently affixed to the product by
the manufacturer in which event the
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latter figure would control), RMS,
using a sinusoidal wave containing less
than 2 percent total harmonic content.
In the case of equipment designed for
battery operation only, tests shall be
made with the battery power supply for
which the particular equipment is de-
signed and such test voltage must be
disclosed under the required disclo-
sures of § 432.2 of this part. If capable of
both AC and DC battery operation,
testing shall be with AC line operation;

(b) The AC power line frequency for
domestic equipment shall be 60 Hz and
50 Hz for equipment made for foreign
sale or use;

(c) The amplifier shall be
preconditioned by simultaneously op-
erating all channels at one-third of
rated power output for one hour using
a sinusoidal wave at a frequency of
1,000 Hz;

(d) The preconditioning and testing
shall be in still air and an ambient
temperature of at least 77 °F (25 °C);

(e) Rated power shall be obtainable
at all frequencies within the rated
power band without exceeding the
rated maximum percentage of total
harmonic distortion after input signals
at said frequencies have been continu-
ously applied at full rated power for
not less than five (5) minutes at the
amplifier’s auxiliary input, or if not
provided, at the phono input.

(f) At all times during warm-up and
testing, tone loudness-contour and
other controls shall be preset for the
flattest response.

§ 432.4 Optional disclosures.

Other operating characteristics and
technical specifications not required in
§ 432.2 of this part may be disclosed:
Provided:

(a) That any other power output is
rated by the manufacturer, is expressed
in minimum watts per channel, and
such power output representation(s)
complies with the provisions of § 432.2
of this part; except that if a peak or
other instantaneous power rating, such
as music power or peak power, is rep-
resented under this section, the maxi-
mum percentage of total harmonic dis-
tortion (see § 432.2(d) of this part) may
be disclosed only at such rated output:
And provided further,

(b) That all disclosures or representa-
tions made under this section are less
conspicuously, and prominently made
than the disclosures required in § 432.2
of this part; and

(c) The rating and testing methods or
standards used in determining such
representations are disclosed, and well
known and generally recognized by the
industry at the time the representa-
tions or disclosures are made, are nei-
ther intended nor likely to deceive or
confuse the consumers and are not oth-
erwise likely to frustrate the purpose
of this part.

NOTE 1: For the purpose of paragraph (b) of
this section, optional disclosures will not be
considered less prominent if they are either
bold faced or are more than two-thirds the
height of the disclosures required by § 432.2.

NOTE 2: Use of the asterisk in effecting any
of the disclosures required by § 432.2 and per-
mitted by § 432.4 shall not be deemed con-
spicuous disclosure.

[39 FR 15387, May 3, 1974; 39 FR 17838, May 21,
1974]

§ 432.5 Prohibited disclosures.

No performance characteristics to
which this part applies shall be rep-
resented or disclosed if they are not ob-
tainable as represented or disclosed
when the equipment is operated by the
consumer in the usual and normal
manner without the use of extraneous
aids.

§ 432.6 Liability for violation.

If the manufacturer or, in the case of
foreign made products, the importer or
domestic sales representative of a for-
eign manufacturer, of any product cov-
ered by this part furnishes the informa-
tion required or permitted under this
part, then any other seller of the prod-
uct shall not be deemed to be in viola-
tion of § 432.5 of this part due to his re-
liance upon or transmittal of the writ-
ten representations of the manufac-
turer or importer if such seller has
been furnished by the manufacturer,
importer, or sales representative a
written certification attesting to the
accuracy of the representations to
which this part applies: And provided
further, That such seller is without ac-
tual knowledge of the violation con-
tained in said written certification.
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PART 433—PRESERVATION OF
CONSUMERS’ CLAIMS AND DE-
FENSES

Sec.
433.1 Definitions.
433.2 Preservation of consumers’ claims and

defenses, unfair or deceptive acts or prac-
tices.

433.3 Exemption of sellers taking or receiv-
ing open end consumer credit contracts
before November 1, 1977 from require-
ments of § 433.2(a).

AUTHORITY: 38 Stat. 717, as amended; (15
U.S.C. 41, et seq.)

§ 433.1 Definitions.
(a) Person. An individual, corpora-

tion, or any other business organiza-
tion.

(b) Consumer. A natural person who
seeks or acquires goods or services for
personal, family, or household use.

(c) Creditor. A person who, in the or-
dinary course of business, lends pur-
chase money or finances the sale of
goods or services to consumers on a de-
ferred payment basis; Provided, such
person is not acting, for the purposes of
a particular transaction, in the capac-
ity of a credit card issuer.

(d) Purchase money loan. A cash ad-
vance which is received by a consumer
in return for a ‘‘Finance Charge’’ with-
in the meaning of the Truth in Lending
Act and Regulation Z, which is applied,
in whole or substantial part, to a pur-
chase of goods or services from a seller
who (1) refers consumers to the credi-
tor or (2) is affiliated with the creditor
by common control, contract, or busi-
ness arrangement.

(e) Financing a sale. Extending credit
to a consumer in connection with a
‘‘Credit Sale’’ within the meaning of
the Truth in Lending Act and Regula-
tion Z.

(f) Contract. Any oral or written
agreement, formal or informal, be-
tween a creditor and a seller, which
contemplates or provides for coopera-
tive or concerted activity in connec-
tion with the sale of goods or services
to consumers or the financing thereof.

(g) Business arrangement. Any under-
standing, procedure, course of dealing,
or arrangement, formal or informal,
between a creditor and a seller, in con-
nection with the sale of goods or serv-

ices to consumers or the financing
thereof.

(h) Credit card issuer. A person who
extends to cardholders the right to use
a credit card in connection with pur-
chases of goods or services.

(i) Consumer credit contract. Any in-
strument which evidences or embodies
a debt arising from a ‘‘Purchase Money
Loan’’ transaction or a ‘‘financed sale’’
as defined in paragraphs (d) and (e) of
this section.

(j) Seller. A person who, in the ordi-
nary course of business, sells or leases
goods or services to consumers.

[40 FR 53506, Nov. 18, 1975]

§ 433.2 Preservation of consumers’
claims and defenses, unfair or de-
ceptive acts or practices.

In connection with any sale or lease
of goods or services to consumers, in or
affecting commerce as ‘‘commerce’’ is
defined in the Federal Trade Commis-
sion Act, it is an unfair or deceptive
act or practice within the meaning of
section 5 of that Act for a seller, di-
rectly or indirectly, to:

(a) Take or receive a consumer credit
contract which fails to contain the fol-
lowing provision in at least ten point,
bold face, type:

NOTICE

ANY HOLDER OF THIS CONSUMER
CREDIT CONTRACT IS SUBJECT TO ALL
CLAIMS AND DEFENSES WHICH THE
DEBTOR COULD ASSERT AGAINST THE
SELLER OF GOODS OR SERVICES OB-
TAINED PURSUANT HERETO OR WITH
THE PROCEEDS HEREOF. RECOVERY
HEREUNDER BY THE DEBTOR SHALL
NOT EXCEED AMOUNTS PAID BY THE
DEBTOR HEREUNDER.

or,
(b) Accept, as full or partial payment

for such sale or lease, the proceeds of
any purchase money loan (as purchase
money loan is defined herein), unless
any consumer credit contract made in
connection with such purchase money
loan contains the following provision
in at least ten point, bold face, type:

NOTICE

ANY HOLDER OF THIS CONSUMER
CREDIT CONTRACT IS SUBJECT TO ALL
CLAIMS AND DEFENSES WHICH THE
DEBTOR COULD ASSERT AGAINST THE
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SELLER OF GOODS OR SERVICES OB-
TAINED WITH THE PROCEEDS HEREOF.
RECOVERY HEREUNDER BY THE DEBTOR
SHALL NOT EXCEED AMOUNTS PAID BY
THE DEBTOR HEREUNDER.

[40 FR 53506, Nov. 18, 1975; 40 FR 58131, Dec.
15, 1975]

§ 433.3 Exemption of sellers taking or
receiving open end consumer credit
contracts before November 1, 1977
from requirements of § 433.2(a).

(a) Any seller who has taken or re-
ceived an open end consumer credit
contract before November 1, 1977, shall
be exempt from the requirements of 16
CFR part 433 with respect to such con-
tract provided the contract does not
cut off consumers’ claims and defenses.

(b) Definitions. The following defini-
tions apply to this exemption:

(1) All pertinent definitions con-
tained in 16 CFR 433.1.

(2) Open end consumer credit con-
tract: a consumer credit contract pur-
suant to which ‘‘open end credit’’ is ex-
tended.

(3) ‘‘Open end credit’’: consumer cred-
it extended on an account pursuant to
a plan under which a creditor may per-
mit an applicant to make purchases or
make loans, from time to time, di-
rectly from the creditor or indirectly
by use of a credit card, check, or other
device, as the plan may provide. The
term does not include negotiated ad-
vances under an open-end real estate
mortgage or a letter of credit.

(4) Contract which does not cut off
consumers’ claims and defenses: A con-
sumer credit contract which does not
constitute or contain a negotiable in-
strument, or contain any waiver, limi-
tation, term, or condition which has
the effect of limiting a consumer’s
right to assert against any holder of
the contract all legally sufficient
claims and defenses which the con-
sumer could assert against the seller of
goods or services purchased pursuant
to the contract.

[42 FR 19490, Apr. 14, 1977, as amended at 42
FR 46510, Sept. 16, 1977]

PART 435—MAIL OR TELEPHONE
ORDER MERCHANDISE

Sec.
435.1 The rule.

435.2 Definitions.
435.3 Limited applicability.
435.4 Effective date of the rule.

AUTHORITY: 15 U.S.C. 57a; 5 U.S.C. 552.

SOURCE: 58 FR 49121, Sept. 21, 1993, unless
otherwise noted.

§ 435.1 The rule.
In connection with mail or telephone

order sales in or affecting commerce,
as ‘‘commerce’’ is defined in the Fed-
eral Trade Commission Act, it con-
stitutes an unfair method of competi-
tion, and an unfair or deceptive act or
practice for a seller:

(a)(1) To solicit any order for the sale
of merchandise to be ordered by the
buyer through the mails or by tele-
phone unless, at the time of the solici-
tation, the seller has a reasonable basis
to expect that it will be able to ship
any ordered merchandise to the buyer:

(i) Within that time clearly and con-
spicuously stated in any such solicita-
tion, or

(ii) if no time is clearly and conspicu-
ously stated, within thirty (30) days
after receipt of a properly completed
order from the buyer, Provided, how-
ever, where, at the time the merchan-
dise is ordered the buyer applies to the
seller for credit to pay for the mer-
chandise in whole or in part, the seller
shall have 50 days, rather than 30 days,
to perform the actions required in
§ 435.1(a)(1)(ii) of this part.

(2) To provide any buyer with any re-
vised shipping date, as provided in
paragraph (b) of this section, unless, at
the time any such revised shipping
date is provided, the seller has a rea-
sonable basis for making such rep-
resentation regarding a definite revised
shipping date.

(3) To inform any buyer that it is un-
able to make any representation re-
garding the length of any delay unless

(i) the seller has a reasonable basis
for so informing the buyer and

(ii) the seller informs the buyer of
the reason or reasons for the delay.

(4) In any action brought by the Fed-
eral Trade Commission, alleging a vio-
lation of this part, the failure of a re-
spondent-seller to have records or
other documentary proof establishing
its use of systems and procedures
which assure the shipment of merchan-
dise in the ordinary course of business
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within any applicable time set forth in
this part will create a rebuttable pre-
sumption that the seller lacked a rea-
sonable basis for any expectation of
shipment within said applicable time.

(b)(1) Where a seller is unable to ship
merchandise within the applicable
time set forth in paragraph (a)(1) of
this section, to fail to offer to the
buyer, clearly and conspicuously and
without prior demand, an option either
to consent to a delay in shipping or to
cancel the buyer’s order and receive a
prompt refund. Said offer shall be made
within a reasonable time after the sell-
er first becomes aware of its inability
to ship within the applicable time set
forth in paragraph (a)(1) of this section,
but in no event later than said applica-
ble time.

(i) Any offer to the buyer of such an
option shall fully inform the buyer re-
garding the buyer’s right to cancel the
order and to obtain a prompt refund
and shall provide a definite revised
shipping date, but where the seller
lacks a reasonable basis for providing a
definite revised shipping date the no-
tice shall inform the buyer that the
seller is unable to make any represen-
tation regarding the length of the
delay.

(ii) Where the seller has provided a
definite revised shipping date which is
thirty (30) days or less later than the
applicable time set forth in paragraph
(a)(1) of this section, the offer of said
option shall expressly inform the buyer
that, unless the seller receives, prior to
shipment and prior to the expiration of
the definite revised shipping date, a re-
sponse from the buyer rejecting the
delay and cancelling the order, the
buyer will be deemed to have consented
to a delayed shipment on or before the
definite revised shipping date.

(iii) Where the seller has provided a
definite revised shipping date which is
more than thirty (30) days later than
the applicable time set forth in para-
graph (a)(1) of this section or where the
seller is unable to provide a definite re-
vised shipping date and therefore in-
forms the buyer that it is unable to
make any representation regarding the
length of the delay, the offer of said op-
tion shall also expressly inform the
buyer that the buyer’s order will auto-

matically be deemed to have been can-
celled unless:

(A) The seller has shipped the mer-
chandise within thirty (30) days of the
applicable time set forth in paragraph
(a)(1) of this section, and has received
no cancellation prior to shipment, or

(B) The seller has received from the
buyer within thirty (30) days of said ap-
plicable time, a response specifically
consenting to said shipping delay.
Where the seller informs the buyer
that it is unable to make any represen-
tation regarding the length of the
delay, the buyer shall be expressly in-
formed that, should the buyer consent
to an indefinite delay, the buyer will
have a continuing right to cancel the
buyer’s order at any time after the ap-
plicable time set forth in paragraph
(a)(1) of this section by so notifying the
seller prior to actual shipment.

(iv) Nothing in this paragraph shall
prohibit a seller who furnishes a defi-
nite revised shipping date pursuant to
paragraph (b)(1)(i) of this section, from
requesting, simultaneously with or at
any time subsequent to the offer of an
option pursuant to paragraph (b)(1) of
this section, the buyer’s express con-
sent to a further unanticipated delay
beyond the definite revised shipping
date in the form of a response from the
buyer specifically consenting to said
further delay. Provided, however, That
where the seller solicits consent to an
unanticipated indefinite delay the so-
licitation shall expressly inform the
buyer that, should the buyer so consent
to an indefinite delay, the buyer shall
have a continuing right to cancel the
buyer’s order at any time after the
definite revised shipping date by so no-
tifying the seller prior to actual ship-
ment.

(2) Where a seller is unable to ship
merchandise on or before the definite
revised shipping date provided under
paragraph (b)(1)(i) of this section and
consented to by the buyer pursuant to
paragraph (b)(1) (ii) or (iii) of this sec-
tion, to fail to offer to the buyer, clear-
ly and conspicuously and without prior
demand, a renewed option either to
consent to a further delay or to cancel
the order and to receive a prompt re-
fund. Said offer shall be made within a
reasonable time after the seller first
becomes aware of its inability to ship
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before the said definite revised date,
but in no event later than the expira-
tion of the definite revised shipping
date: Provided, however, That where
the seller previously has obtained the
buyer’s express consent to an unantici-
pated delay until a specific date be-
yond the definite revised shipping date,
pursuant to paragraph (b)(1)(iv) of this
section or to a further delay until a
specific date beyond the definite re-
vised shipping date pursuant to para-
graph (b)(2) of this section, that date to
which the buyer has expressly con-
sented shall supersede the definite re-
vised shipping date for purposes of
paragraph (b)(2) of this section.

(i) Any offer to the buyer of said re-
newed option shall provide the buyer
with a new definite revised shipping
date, but where the seller lacks a rea-
sonable basis for providing a new defi-
nite revised shipping date, the notice
shall inform the buyer that the seller
is unable to make any representation
regarding the length of the further
delay.

(ii) The offer of a renewed option
shall expressly inform the buyer that,
unless the seller receives, prior to the
expiration of the old definite revised
shipping date or any date superseding
the old definite revised shipping date,
notification from the buyer specifically
consenting to the further delay, the
buyer will be deemed to have rejected
any further delay, and to have can-
celled the order if the seller is in fact
unable to ship prior to the expiration
of the old definite revised shipping date
or any date superseding the old definite
revised shipping date: Provided, how-
ever, That where the seller offers the
buyer the option to consent to an in-
definite delay the offer shall expressly
inform the buyer that, should the
buyer so consent to an indefinite delay,
the buyer shall have a continuing right
to cancel the buyer’s order at any time
after the old definite revised shipping
date or any date superseding the old
definite revised shipping date.

(iii) Paragraph (b)(2) of this section
shall not apply to any situation where
a seller, pursuant to the provisions of
paragraph (b)(1)(iv) of this section, has
previously obtained consent from the
buyer to an indefinite extension be-
yond the first revised shipping date.

(3) Wherever a buyer has the right to
exercise any option under this part or
to cancel an order by so notifying the
seller prior to shipment, to fail to fur-
nish the buyer with adequate means, at
the seller’s expense, to exercise such
option or to notify the seller regarding
cancellation.

Nothing in paragraph (b) of this sec-
tion shall prevent a seller, where it is
unable to make shipment within the
time set forth in paragraph (a)(1) of
this section or within a delay period
consented to by the buyer, from decid-
ing to consider the order cancelled and
providing the buyer with notice of said
decision within a reasonable time after
it becomes aware of said inability to
ship, together with a prompt refund.

(c) To fail to deem an order cancelled
and to make a prompt refund to the
buyer whenever:

(1) The seller receives, prior to the
time of shipment, notification from the
buyer cancelling the order pursuant to
any option, renewed option or continu-
ing option under this part;

(2) The seller has, pursuant to para-
graph (b)(1)(iii) of this section, pro-
vided the buyer with a definite revised
shipping date which is more than thir-
ty (30) days later than the applicable
time set forth in paragraph (a)(1) of
this section or has notified the buyer
that it is unable to make any represen-
tation regarding the length of the
delay and the seller

(i) Has not shipped the merchandise
within thirty (30) days of the applicable
time set forth in paragraph (a)(1) of
this section, and

(ii) Has not received the buyer’s ex-
press consent to said shipping delay
within said thirty (30) days;

(3) The seller is unable to ship within
the applicable time set forth in para-
graph (b)(2) of this section, and has not
received, within the said applicable
time, the buyer’s consent to and fur-
ther delay;

(4) The seller has notified the buyer
of its inability to make shipment and
has indicated its decision not to ship
the merchandise;

(5) The seller fails to offer the option
prescribed in paragraph (b)(1) of this
section and has not shipped the mer-
chandise within the applicable time set
forth in paragraph (a)(1) of this section.
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(d) In any action brought by the Fed-
eral Trade Commission, alleging a vio-
lation of this part, the failure of a re-
spondent-seller to have records or
other documentary proof establishing
its use of systems and procedures
which assure compliance, in the ordi-
nary course of business, with any re-
quirement of paragraphs (b) or (c) of
this section will create a rebuttable
presumption that the seller failed to
comply with said requirement.

§ 435.2 Definitions.
For purposes of this part:
(a) Mail or telephone order sales shall

mean sales in which the buyer has or-
dered merchandise from the seller by
mail or telephone, regardless of the
method of payment or the method used
to solicit the order.

(b) Telephone refers to any direct or
indirect use of the telephone to order
merchandise, regardless of whether the
telephone is activated by, or the lan-
guage used is that of human beings,
machines, or both.

(c) Shipment shall mean the act by
which the merchandise is physically
placed in the possession of the carrier.

(d) Receipt of a properly completed
order shall mean, where the buyer
tenders full or partial payment in the
proper amount in the form of cash,
check, money order, or authorization
from the buyer to charge an existing
charge account, the time at which the
seller receives both said payment and
an order from the buyer containing all
of the information needed by the seller
to process and ship the order. Provided,
however, That where the seller receives
notice that the check or money order
tendered by the buyer has been dishon-
ored or that the buyer does not qualify
for a credit sale, receipt of a properly
completed order shall mean the time at
which:

(i) The seller receives notice that a
check or money order for the proper
amount tendered by the buyer has been
honored,

(ii) The buyer tenders cash in the
proper amount, or

(iii) The seller receives notice that
the buyer qualifies for a credit sale.

(e) Refund shall mean:
(1) Where the buyer tendered full

payment for the unshipped merchan-

dise in the form of cash, check or
money order, a return of the amount
tendered in the form of cash, check or
money order;

(2) Where there is a credit sale:
(i) And the seller is a creditor, a copy

of a credit memorandum or the like or
an account statement reflecting the re-
moval or absence of any remaining
charge incurred as a result of the sale
from the buyer’s account;

(ii) And a third party is the creditor,
a copy of an appropriate credit memo-
randum or the like to the third party
creditor which will remove the charge
from the buyer’s account or a state-
ment from the seller acknowledging
the cancellation of the order and rep-
resenting that it has not taken any ac-
tion regarding the order which will re-
sult in a charge to the buyer’s account
with the third party;

(iii) And the buyer tendered partial
payment for the unshipped merchan-
dise in the form of cash, check or
money order, a return of the amount
tendered in the form of cash, check or
money order.

(f) Prompt refund shall mean:
(1) Where a refund is made pursuant

to paragraph (e) (1) or (2)(iii) of this
section, a refund sent to the buyer by
first class mail within seven (7) work-
ing days of the date on which the buy-
er’s right to refund vests under the pro-
visions of this part;

(2) Where a refund is made pursuant
to paragraph (e)(2) (i) or (ii) of this sec-
tion, a refund sent to the buyer by first
class mail within one (1) billing cycle
from the date on which the buyer’s
right to refund vests under the provi-
sions of this part.

(g) The time of solicitation of an order
shall mean that time when the seller
has:

(1) Mailed or otherwise disseminated
the solicitation to a prospective pur-
chaser,

(2) Made arrangements for an adver-
tisement containing the solicitation to
appear in a newspaper, magazine or the
like or on radio or television which
cannot be changed or cancelled without
incurring substantial expense, or

(3) Made arrangements for the print-
ing of a catalog, brochure or the like
which cannot be changed without in-
curring substantial expense, in which
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the solicitation in question forms an
insubstantial part.

[58 FR 49121, Sept. 21, 1993, as amended at 60
FR 56950, Nov. 13, 1995]

§ 435.3 Limited applicability.
(a) This part shall not apply to:
(1) Subscriptions, such as magazine

sales, ordered for serial delivery, after
the initial shipment is made in compli-
ance with this part.

(2) Orders of seeds and growing
plants.

(3) Orders made on a collect-on-deliv-
ery (C.O.D.) basis.

(4) Transactions governed by the Fed-
eral Trade Commission’s Trade Regula-
tion Rule entitled ‘‘Use of Negative Op-
tion Plans by Sellers in Commerce,’’ 16
CFR part 425.

(b) By taking action in this area:
(1) The Federal Trade Commission

does not intend to preempt action in
the same area, which is not inconsist-
ent with this part, by any State, mu-
nicipal, or other local government.
This part does not annul or diminish
any rights or remedies provided to con-
sumers by any State law, municipal or-
dinance, or other local regulation, in-
sofar as those rights or remedies are
equal to or greater than those provided
by this part. In addition, this part does
not supersede those provisions of any
State law, municipal ordinance, or
other local regulation which impose
obligations or liabilities upon sellers,
when sellers subject to this part are
not in compliance therewith.

(2) This part does supersede those
provisions of any State law, municipal
ordinance, or other local regulation
which are inconsistent with this part
to the extent that those provisions do
not provide a buyer with rights which
are equal to or greater than those
rights granted a buyer by this part.
This part also supersedes those provi-
sions of any State law, municipal ordi-
nance, or other local regulation requir-
ing that a buyer be notified of a right
which is the same as a right provided
by this part but requiring that a buyer
be given notice of this right in a lan-
guage, form, or manner which is dif-
ferent in any way from that required
by this part. In those instances where
any State law, municipal ordinance, or
other local regulation contains provi-

sions, some but not all of which are
partially or completely superseded by
this part, the provisions or portions of
those provisions which have not been
superseded retain their full force and
effect.

(c) If any provision of this part, or its
application to any person, partnership,
corporation, act or practice is held in-
valid, the remainder of this part or the
application of the provision to any
other person, partnership, corporation,
act or practice shall not be affected
thereby.

§ 435.4 Effective date of the rule.
The original rule, which became ef-

fective 100 days after its promulgation
on October 22, 1975, remains in effect.
The amended rule, as set forth in this
part, becomes effective March 1, 1994.

PART 436—DISCLOSURE REQUIRE-
MENTS AND PROHIBITIONS CON-
CERNING FRANCHISING AND
BUSINESS OPPORTUNITY VEN-
TURES

Sec.
436.1 The Rule.
436.2 Definitions.
436.3 Severability.

AUTHORITY: 38 Stat. 717, as amended, 15
U.S.C. 41–58.

SOURCE: 43 FR 59614, Dec. 21, 1978, unless
otherwise noted.

§ 436.1 The Rule.
In connection with the advertising,

offering, licensing, contracting, sale, or
other promotion in or affecting com-
merce, as ‘‘commerce’’ is defined in the
Federal Trade Commission Act, of any
franchise, or any relationship which is
represented either orally or in writing
to be a franchise, it is an unfair or de-
ceptive act or practice within the
meaning of section 5 of that Act for
any franchisor or franchise broker:

(a) To fail to furnish any prospective
franchisee with the following informa-
tion accurately, clearly, and concisely
stated, in a legible, written document
at the earlier of the ‘‘time for making
of disclosures’’ or the first ‘‘personal
meeting’’:

(1)(i) The official name and address
and principal place of business of the
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franchisor, and of the parent firm or
holding company of the franchisor, if
any;

(ii) The name under which the
franchisor is doing or intends to do
business; and

(iii) The trademarks, trade names,
service marks, advertising or other
commercial symbols (hereinafter col-
lectively referred to as ‘‘marks’’) which
identify the goods, commodities, or
services to be offered, sold, or distrib-
uted by the prospective franchisee, or
under which the prospective franchisee
will be operating.

(2) The business experience during
the past 5 years, stated individually, of
each of the franchisor’s current direc-
tors and executive officers (including,
and hereinafter to include, the chief
executive and chief operating officer,
financial, franchise marketing, train-
ing and service officers). With regard
to each person listed, those persons’
principal occupations and employers
must be included.

(3) The business experience of the
franchisor and the franchisor’s parent
firm (if any), including the length of
time each: (i) Has conducted a business
of the type to be operated by the
franchisee; (ii) has offered or sold a
franchise for such business; (iii) has
conducted a business or offered or sold
a franchise for a business (A) operating
under a name using any mark set forth
under paragraph (a)(1)(iii) of this sec-
tion, or (B) involving the sale, offering,
or distribution of goods, commodities,
or services which are identified by any
mark set forth under paragraph
(a)(1)(iii) of this section; and (iv) has
offered for sale or sold franchises in
other lines of business, together with a
description of such other lines of busi-
ness.

(4) A statement disclosing who, if
any, of the persons listed in paragraphs
(a) (2) and (3) of this section:

(i) Has, at any time during the pre-
vious seven fiscal years, been convicted
of a felony or pleaded nolo contendere
to a felony charge if the felony in-
volved fraud (including violation of
any franchise law, or unfair or decep-
tive practices law), embezzlement,
fraudulent conversion, misappropria-
tion of property, or restraint of trade;

(ii) Has, at any time during the pre-
vious seven fiscal years, been held lia-
ble in a civil action resulting in a final
judgment or has settled out of court
any civil action or is a party to any
civil action (A) involving allegations of
fraud (including violation of any fran-
chise law, or unfair or deceptive prac-
tices law), embezzlement, fraudulent
conversion, misappropriation of prop-
erty, or restraint of trade, or (B) which
was brought by a present or former
franchisee or franchisees and which in-
volves or involved the franchise rela-
tionship; Provided, however, That only
material individual civil actions need
be so listed pursuant to paragraph
(4)(ii) of this section, including any
group of civil actions which, irrespec-
tive of the materiality of any single
such action, in the aggregate is mate-
rial;

(iii) Is subject to any currently effec-
tive State or Federal agency or court
injunctive or restrictive order, or is a
party to a proceeding currently pend-
ing in which such order is sought, re-
lating to or affecting franchise activi-
ties or the franchisor-franchisee rela-
tionship, or involving fraud (including
violation of any franchise law, or un-
fair or deceptive practices law), embez-
zlement, fraudulent conversion, mis-
appropriation of property, or restraint
of trade.
Such statement shall set forth the
identity and location of the court or
agency; the date of conviction, judg-
ment, or decision; the penalty imposed;
the damages assessed; the terms of set-
tlement or the terms of the order; and
the date, nature, and issuer of each
such order or ruling. A franchisor may
include a summary opinion of counsel
as to any pending litigation, but only if
counsel’s consent to the use of such
opinion is included in the disclosure
statement.

(5) A statement disclosing who, if
any, of the persons listed in paragraphs
(a) (2) and (3) of this section at any
time during the previous 7 fiscal years
has:

(i) Filed in bankruptcy;
(ii) Been adjudged bankrupt;
(iii) Been reorganized due to insol-

vency; or
(iv) Been a principal, director, execu-

tive officer, or partner of any other
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person that has so filed or was so ad-
judged or reorganized, during or within
1 year after the period that such person
held such position in such other per-
son. If so, the name and location of the
person having so filed, or having been
so adjudged or reorganized, the date
thereof, and any other material facts
relating thereto, shall be set forth.

(6) A factual description of the fran-
chise offered to be sold by the
franchisor.

(7) A statement of the total funds
which must be paid by the franchisee
to the franchisor or to a person affili-
ated with the franchisor, or which the
franchisor or such affiliated person im-
poses or collects in whole or in part on
behalf of a third party, in order to ob-
tain or commence the franchise oper-
ation, such as initial franchise fees, de-
posits, downpayments, prepaid rent,
and equipment and inventory pur-
chases. If all or part of these fees or de-
posits are returnable under certain
conditions, these conditions shall be
set forth; and if not returnable, such
fact shall be disclosed.

(8) A statement describing any recur-
ring funds required to be paid, in con-
nection with carrying on the franchise
business, by the franchisee to the
franchisor or to a person affiliated with
the franchisor, or which the franchisor
or such affiliated person imposes or
collects in whole or in part on behalf of
a third party, including, but not lim-
ited to, royalty, lease, advertising,
training, and sign rental fees, and
equipment or inventory purchases.

(9) A statement setting forth the
name of each person (including the
franchisor) the franchisee is directly or
indirectly required or advised to do
business with by the franchisor, where
such persons are affiliated with the
franchisor.

(10) A statement describing any real
estate, services, supplies, products, in-
ventories, signs, fixtures, or equipment
relating to the establishment or the
operation of the franchise business
which the franchisee is directly or indi-
rectly required by the franchisor to
purchase, lease or rent; and if such pur-
chases, leases or rentals must be made
from specific persons (including the
franchisor), a list of the names and ad-
dresses of each such person. Such list

may be made in a separate document
delivered to the prospective franchisee
with the prospectus if the existence of
such separate document is disclosed in
the prospectus.

(11) A description of the basis for cal-
culating, and, if such information is
readily available, the actual amount
of, any revenue or other consideration
to be received by the franchisor or per-
sons affiliated with the franchisor from
suppliers to the prospective franchisee
in consideration for goods or services
which the franchisor requires or ad-
vises the franchisee to obtain from
such suppliers.

(12)(i) A statement of all the material
terms and conditions of any financing
arrangement offered directly or indi-
rectly by the franchisor, or any person
affiliated with the franchisor, to the
prospective franchisee; and

(ii) A description of the terms by
which any payment is to be received by
the franchisor from (A) any person of-
fering financing to a prospective
franchisee; and (B) any person arrang-
ing for financing for a prospective
franchisee.

(13) A statement describing the mate-
rial facts of whether, by the terms of
the franchise agreement or other de-
vice or practice, the franchisee is:

(i) Limited in the goods or services
he or she may offer for sale;

(ii) Limited in the customers to
whom he or she may sell such goods or
services;

(iii) Limited in the geographic area
in which he or she may offer for sale or
sell goods or services; or

(iv) Granted territorial protection by
the franchisor, by which, with respect
to a territory or area, (A) the
franchisor will not establish another,
or more than any fixed number of,
franchises or company-owned outlets,
either operating under, or selling, of-
fering, or distributing goods, commod-
ities or services, identified by any
mark set forth under paragraph
(a)(1)(iii) of this section; or (B) the
franchisor or its parent will not estab-
lish other franchises or company-
owned outlets selling or leasing the
same or similar products or services
under a different trade name, trade-
mark, service mark, advertising or
other commercial symbol.
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(14) A statement of the extent to
which the franchisor requires the
franchisee (or, if the franchisee is a
corporation, any person affiliated with
the franchisee) to participate person-
ally in the direct operation of the fran-
chise.

(15) A statement disclosing, with re-
spect to the franchise agreement and
any related agreements:

(i) The term (i.e., duration of ar-
rangement), if any, of such agreement,
and whether such term is or may be af-
fected by any agreement (including
leases or subleases) other than the one
from which such term arises;

(ii) The conditions under which the
franchisee may renew or extend;

(iii) The conditions under which the
franchisor may refuse to renew or ex-
tend;

(iv) The conditions under which the
franchisee may terminate;

(v) The conditions under which the
franchisor may terminate;

(vi) The obligations (including lease
or sublease obligations) of the
franchisee after termination of the
franchise by the franchisor, and the ob-
ligations of the franchisee (including
lease or sublease obligations) after ter-
mination of the franchise by the
franchisee and after the expiration of
the franchise;

(vii) The franchisee’s interest upon
termination of the franchise, or upon
refusal to renew or extend the fran-
chise, whether by the franchisor or by
the franchisee;

(viii) The conditions under which the
franchisor may repurchase, whether by
right of first refusal or at the option of
the franchisor (and if the franchisor
has the option to repurchase the fran-
chise, whether there will be an inde-
pendent appraisal of the franchise,
whether the repurchase price will be
determined by a predetermined for-
mula and whether there will be a rec-
ognition of goodwill or other intangi-
bles associated therewith in the repur-
chase price to be given the franchisee);

(ix) The conditions under which the
franchisee may sell or assign all or any
interest in the ownership of the fran-
chise, or of the assets of the franchise
business;

(x) The conditions under which the
franchisor may sell or assign, in whole

or in part, its interest under such
agreements;

(xi) The conditions under which the
franchisee may modify;

(xii) The conditions under which the
franchisor may modify;

(xiii) The rights of the franchisee’s
heirs or personal representative upon
the death or incapacity of the
franchisee; and

(xiv) The provisions of any covenant
not to compete.

(16) A statement disclosing, with re-
spect to the franchisor and as to the
particular named business being of-
fered:

(i) The total number of franchises op-
erating at the end of the preceding fis-
cal year;

(ii) The total number of company-
owned outlets operating at the end of
the preceding fiscal year;

(iii) The names, addresses, and tele-
phone numbers of (A) The 10 franchised
outlets of the named franchise business
nearest the prospective franchisee’s in-
tended location; or (B) all franchisees
of the franchisor, or (C) all franchisees
of the franchisor in the State in which
the prospective franchisee lives or
where the proposed franchise is to be
located, Provided, however, That there
are more than 10 such franchisees. If
the number of franchisees to be dis-
closed pursuant to paragraph (a)(16)(iii)
(B) or (C) of this section exceeds 50,
such listing may be made in a separate
document delivered to the prospective
franchisee with the prospectus if the
existence of such separate document is
disclosed in the prospectus;

(iv) The number of franchises volun-
tarily terminated or not renewed by
franchisees within, or at the conclusion
of, the term of the franchise agree-
ment, during the preceding fiscal year;

(v) The number of franchises reac-
quired by purchase by the franchisor
during the term of the franchise agree-
ment, and upon the conclusion of the
term of the franchise agreement, dur-
ing the preceding fiscal year;

(vi) The number of franchises other-
wise reacquired by the franchisor dur-
ing the term of the franchise agree-
ment, and upon the conclusion of the
term of the franchise agreement, dur-
ing the preceding fiscal year;
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(vii) The number of franchises for
which the franchisor refused renewal of
the franchise agreement or other
agreements relating to the franchise
during the preceding fiscal year; and

(viii) The number of franchises that
were canceled or terminated by the
franchisor during the term of the fran-
chise agreement, and upon conclusion
of the term of the franchise agreement,
during the preceding fiscal year.

With respect to the disclosures re-
quired by paragraphs (a)(16) (v), (vi),
(vii), and (viii) of this section, the dis-
closure statement shall also include a
general categorization of the reasons
for such reacquisitions, refusals to
renew or terminations, and the number
falling within each such category, in-
cluding but not limited to the follow-
ing: failure to comply with quality con-
trol standards, failure to make suffi-
cient sales, and other breaches of con-
tract.

(17)(i) If site selection or approval
thereof by the franchisor is involved in
the franchise relationship, a statement
disclosing the range of time that has
elapsed between signing of franchise
agreements or other agreements relat-
ing to the franchise and site selection,
for agreements entered into during the
preceding fiscal year; and

(ii) If operating franchise outlets are
to be provided by the franchisor, a
statement disclosing the range of time
that has elapsed between the signing of
franchise agreements or other agree-
ments relating to the franchise and the
commencement of the franchisee’s
business, for agreements entered into
during the preceding fiscal year.

With respect to the disclosures re-
quired by paragraphs (a)(17) (i) and (ii)
of this section, a franchisor may at its
option also provide a distribution chart
using meaningful classifications with
respect to such ranges of time.

(18) If the franchisor offers an initial
training program or informs the pro-
spective franchisee that it intends to
provide such person with initial train-
ing, a statement disclosing:

(i) The type and nature of such train-
ing;

(ii) The minimum amount, if any, of
training that will be provided to a
franchisee; and

(iii) The cost, if any, to be borne by
the franchisee for the training to be
provided, or for obtaining such train-
ing.

(19) If the name of a public figure is
used in connection with a recommenda-
tion to purchase a franchise, or as a
part of the name of the franchise oper-
ation, or if the public figure is stated
to be involved with the management of
the franchisor, a statement disclosing:

(i) The nature and extent of the pub-
lic figure’s involvement and obliga-
tions to the franchisor, including but
not limited to the promotional assist-
ance the public figure will provide to
the franchisor and to the franchisee;

(ii) The total investment of the pub-
lic figure in the franchise operation;
and

(iii) The amount of any fee or fees
the franchisee will be obligated to pay
for such involvement or assistance pro-
vided by the public figure.

(20)(i) A balance sheet (statement of
financial position) for the franchisor
for the most recent fiscal year, and an
income statement (statement of results
of operations) and statement of
changes in financial position for the
franchisor for the most recent 3 fiscal
years. Such statements are required to
have been examined in accordance with
generally accepted auditing standards
by an independent certified or licensed
public accountant.

Provided, however, That where a
franchisor is a subsidiary of another
corporation which is permitted under
generally accepted accounting prin-
ciples to prepare financial statements
on a consolidated or combined state-
ment basis, the above information may
be submitted for the parent if (A) the
corresponding unaudited financial
statements of the franchisor are also
provided, and (B) the parent absolutely
and irrevocably has agreed to guaran-
tee all obligations of the subsidiary;

(ii) Unaudited statements shall be
used only to the extent that audited
statements have not been made, and
provided that such statements are ac-
companied by a clear and conspicuous
disclosure that they are unaudited.
Statements shall be prepared on an au-
dited basis as soon as practicable, but,
at a minimum, financial statements
for the first full fiscal year following
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the date on which the franchisor must
first comply with this part shall con-
tain a balance sheet opinion prepared
by an independent certified or licensed
public accountant, and financial state-
ments for the following fiscal year
shall be fully audited.

(21) All of the foregoing information
in paragraphs (a) (1) through (20) of
this section shall be contained in a sin-
gle disclosure statement or prospectus,
which shall not contain any materials
or information other than that re-
quired by this part or by State law not
preempted by this part. This does not
preclude franchisors or franchise bro-
kers from giving other nondeceptive
information orally, visually, or in sepa-
rate literature so long as such informa-
tion is not contradictory to the infor-
mation in the disclosure statement re-
quired by paragraph (a) of this section.
This disclosure statement shall carry a
cover sheet distinctively and conspicu-
ously showing the name of the
franchisor, the date of issuance of the
disclosure statement, and the following
notice imprinted thereon in upper and
lower case bold-face type of not less
than 12 point size:

Information for Prospective Franchisees
Required by Federal Trade Commission

* * * * *

To protect you, we’ve required your
franchisor to give you this information. We
haven’t checked it, and don’t know if it’s cor-
rect. It should help you make up your mind.
Study it carefully. While it includes some in-
formation about your contract, don’t rely on
it alone to understand your contract. Read
all of your contract carefully. Buying a fran-
chise is a complicated investment. Take
your time to decide. If possible, show your
contract and this information to an advisor,
like a lawyer or an accountant. If you find
anything you think may be wrong or any-
thing important that’s been left out, you
should let us know about it. It may be
against the law.

There may also be laws on franchising in
your state. Ask your state agencies about
them.

FEDERAL TRADE COMMISSION,
Washington, D.C.

Provided, That the obligation to furnish
such disclosure statement shall be
deemed to have been met for both the
franchisor and the franchise broker if
either such party furnishes the pro-

spective franchisee with such disclo-
sure statement.

(22) All information contained in the
disclosure statement shall be current
as of the close of the franchisor’s most
recent fiscal year. After the close of
each fiscal year, the franchisor shall be
given a period not exceeding 90 days to
prepare a revised disclosure statement
and, following such 90 days, may dis-
tribute only the revised prospectus and
no other. The franchisor shall, within a
reasonable time after the close of each
quarter of the fiscal year, prepare revi-
sions to be attached to the disclosure
statement to reflect any material
change in the franchisor or relating to
the franchise business of the
franchisor, about which the franchisor
or franchise broker, or any agent, rep-
resentative, or employee thereof,
knows or should know. Each prospec-
tive franchisee shall have in his or her
possession, at the ‘‘time for making of
disclosures,’’ the disclosure statement
and quarterly revision for the period
most recent to the ‘‘time for making of
disclosures’’ and available at that
time. Information which is required to
be audited pursuant to paragraph
(a)(20) of this section is not required to
be audited for quarterly revisions, Pro-
vided, however, That the unaudited in-
formation be accompanied by a state-
ment in immediate conjunction there-
with that clearly and conspicuously
discloses that such information has not
been audited.

(23) A table of contents shall be in-
cluded within the disclosure statement.

(24) The disclosure statement shall
include a comment which either posi-
tively or negatively responds to each
disclosure item required to be in the
disclosure statement, by use of a state-
ment which fully incorporates the in-
formation required by the item. Each
disclosure item therein must be pre-
ceded by the appropriate heading, as
set forth in Note 3 of this part.

(b) To make any oral, written, or vis-
ual representation to a prospective
franchisee which states a specific level
of potential sales, income, gross or net
profit for that prospective franchisee,
or which states other facts which sug-
gest such a specific level, unless:

(1) At the time such representation is
made, such representation is relevant
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to the geographic market in which the
franchise is to be located;

(2) At the time such representation is
made, a reasonable basis exists for such
representation and the franchisor has
in its possession material which con-
stitutes a reasonable basis for such rep-
resentation, and such material is made
available to any prospective franchisee
and to the Commission or its staff upon
reasonable demand.

Provided, further, That in immediate
conjunction with such representation,
the franchisor shall disclose in a clear
and conspicuous manner that such ma-
terial is available to the prospective
franchisee; and Provided, however, That
no provision within paragraph (b) of
this section shall be construed as re-
quiring the disclosure to any prospec-
tive franchisee of the identity of any
specific franchisee or of information
reasonably likely to lead to the disclo-
sure of such person’s identity; and Pro-
vided, further, That no additional rep-
resentation as to a prospective
franchisee’s potential sales, income, or
profits may be made later than the
‘‘time for making of disclosures’’;

(3) Such representation is set forth in
detail along with the material bases
and assumptions therefor in a single
legible written document whose text
accurately, clearly and concisely dis-
closes such information, and none
other than that provided for by this
part or by State law not preempted by
this part. Each prospective franchisee
to whom the representation is made
shall be furnished with such document
no later than the ‘‘time for making of
disclosures’’; Provided, however, That if
the representation is made at or prior
to a ‘‘personal meeting’’ and such
meeting occurs before the ‘‘time for
making of disclosures’’, the document
shall be furnished to the prospective
franchisee to whom the representation
is made at that ‘‘personal meeting’’;

(4) The following statement is clearly
and conspicuously disclosed in the doc-
ument described by paragraph (b)(3) of
this section in immediate conjunction
with such representation and in not
less than twelve point upper and lower-
case boldface type:

CAUTION

These figures are only estimates of what
we think you may earn. There is no assur-
ance you’ll do as well. If you rely upon our
figures, you must accept the risk of not
doing as well.

(5) The following information is
clearly and conspicuously disclosed in
the document described by paragraph
(b)(3) of this section in immediate con-
junction with such representation:

(i) The number and percentage of
outlets of the named franchise business
which are located in the geographic
markets that form the basis for any
such representation and which are
known to the franchisor or franchise
broker to have earned or made at least
the same sales, income, or profits dur-
ing a period of corresponding length in
the immediate past as those potential
sales, income, or profits represented;
and

(ii) The beginning and ending dates
for the corresponding time period re-
ferred to by paragraph (b)(5)(i) of this
section, Provided, however, That any
franchisor without prior franchising
experience as to the named franchise
business so indicate such lack of expe-
rience in the document described in
paragraph (b)(3) of this section.
Except, That representations of the
sales, income or profits of existing
franchise outlets need not comply with
paragraph (b) of this section.

(c) To make any oral, written or vis-
ual representation to a prospective
franchisee which states a specific level
of sales, income, gross or net profits of
existing outlets (whether franchised or
company-owned) of the named fran-
chise business, or which states other
facts which suggest such a specific
level, unless:

(1) At the time such representation is
made, such representation is relevant
to the geographic market in which the
franchise is to be located;

(2) At the time such representation is
made, a reasonable basis exists for such
representation and the franchisor has
in its possession material which con-
stitutes a reasonable basis for such rep-
resentation, and such material is made
available to any prospective franchisee
and to the Commission or its staff upon
reasonable demand, Provided, however,
That in immediate conjunction with
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such representation, the franchisor dis-
closes in a clear and conspicuous man-
ner that such material is available to
the prospective franchisee; and Pro-
vided, further, That no provision within
paragraph (c) of this section shall be
construed as requiring the disclosure
to any prospective franchisee of the
identity of any specific franchisee or of
information reasonably likely to lead
to the disclosure of such person’s iden-
tity; and Provided, further, That no ad-
ditional representation as to the sales,
income, or gross or net profits of exist-
ing outlets (whether franchised or com-
pany-owned) of the named franchise
business may be made later than the
‘‘time for making of disclosures’’;

(3) Such representation is set forth in
detail along with the material bases
and assumptions therefor in a single
legible written document which accu-
rately, clearly and concisely discloses
such information, and none other than
that provided for by this part or by
State law not preempted by this part.
Each prospective franchisee to whom
the representation is made shall be fur-
nished with such document no later
than the ‘‘time for making of disclo-
sures’’, Provided, however, That if the
representation is made at or prior to a
‘‘personal meeting’’ and such meeting
occurs before the ‘‘time for making of
disclosures,’’ the document shall be
furnished to the prospective franchisee
to whom the representation is made at
that ‘‘personal meeting’’;

(4) The underlying data on which the
representation is based have been pre-
pared in accordance with generally ac-
cepted accounting principles;

(5) The following statement is clearly
and conspicuously disclosed in the doc-
ument described by paragraph (c)(3) of
this section in immediate conjunction
with such representation, and in not
less than twelve point upper and lower
case boldface type:

CAUTION

Some outlets have [sold] [earned] this
amount. There is no assurance you’ll do as
well. If you rely upon our figures, you must
accept the risk of not doing as well.

(6) The following information is
clearly and conspicuously disclosed in
the document described by paragraph

(c)(3) of this section in immediate con-
junction with such representation:

(i) The number and percentage of
outlets of the named franchise business
which are located in the geographic
markets that form the basis for any
such representation and which are
known to the franchisor or franchise
broker to have earned or made at least
the same sales, income, or profits dur-
ing a period of corresponding length in
the immediate past as those sales, in-
come, or profits represented; and

(ii) The beginning and ending dates
for the corresponding time period re-
ferred to by paragraph (c)(6)(i) of this
section, Provided, however, That any
franchisor without prior franchising
experience as to the named franchise
business so indicate such lack of expe-
rience in the document described in
paragraph (c)(3) of this section.

(d) To fail to provide the following
information within the document(s) re-
quired by paragraphs (b)(3) and (c)(3) of
this section whenever any representa-
tion is made to a prospective
franchisee regarding its potential sales,
income, or profits, or the sales, income,
gross or net profits of existing outlets
(whether franchised or company-
owned) of the named franchise busi-
ness:

(1) A cover sheet distinctively and
conspicuously showing the name of the
franchisor, the date of issuance of the
document and the following notice im-
printed thereon in upper and lower case
boldface type of not less than twelve
point size:

Information for Prospective Franchisees
About Franchise [Sales] [Income] [Profit]
Required by the Federal Trade Commis-
sion.

To protect you, we’ve required the
franchisor to give you this information. We
haven’t checked it and don’t know if it’s cor-
rect. Study these facts and figures carefully.
If possible, show them to someone who can
advise you, like a lawyer or an accountant.
Then take your time and think it over.

If you find anything you think may be
wrong or anything important that’s been left
out, let us know about it. It may be against
the law.

There may also be laws on franchising in
your State. Ask your State agencies about
them.

FEDERAL TRADE COMMISSION,
Washington, D.C.
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(2) A table of contents.
Provided, however, That each prospec-

tive franchisee to whom the represen-
tation is made shall be notified at the
‘‘time for making of disclosures’’ of
any material change (about which the
franchisor, franchise broker, or any of
the agents, representatives, or employ-
ees thereof, knows or should know) in
the information contained in the docu-
ment(s) described by paragraphs (b)(3)
and (c)(3) of this section.

(e) To make any oral, written, or vis-
ual representation for general dissemi-
nation (not otherwise covered by para-
graph (b) or (c) of this section) which
states a specific level of sales, income,
gross or net profits, either actual or
potential, of existing or prospective
outlets (whether franchised or com-
pany-owned) of the named franchise
business or which states other facts
which suggest such a specific level, un-
less:

(1) At the time such representation is
made, a reasonable basis exists for such
representation and the franchisor has
in its possession material which con-
stitutes a reasonable basis for such rep-
resentation and which is made avail-
able to the Commission or its staff
upon reasonable demand;

(2) The underlying data on which
each representation of sales, income or
profit for existing outlets is based have
been prepared in accordance with gen-
erally accepted accounting principles;

(3) In immediate conjunction with
such representation, there shall be
clearly and conspicuously disclosed the
number and percentage of outlets of
the named franchise business which the
franchisor or the franchise broker
knows to have earned or made at least
the same sales, income, or profits dur-
ing a period of corresponding length in
the immediate past as those sales, in-
come, or profits represented, and the
beginning and ending dates for said
time period;

(4) In immediate conjuction with
each such representation of potential
sales, income or profits, the following
statement shall be clearly and con-
spicuously disclosed:

CAUTION

These figures are only estimates; there is
no assurance you’ll do as well. If you rely

upon our figures, you must accept the risk of
not doing as well.

Provided, however, That if such rep-
resentation is not based on actual ex-
perience of existing outlets of the
named franchise business, that fact
also should be disclosed;

(5) No later than the earlier of the
first ‘‘personal meeting’’ or the ‘‘time
for making of disclosures,’’ each pro-
spective franchisee shall be given a sin-
gle, legible written document which ac-
curately, clearly and concisely sets
forth the following information and
materials (and none other than that
provided for by this part or by State
law not preempted by this part):

(i) The representation, set forth in
detail along with the material bases
and assumptions therefor;

(ii) The number and percentage of
outlets of the named franchise business
which the franchisor or the franchise
broker knows to have earned or made
at least the same sales, income or prof-
its during a period of corresponding
length in the immediate past as those
sales, income, or profits represented,
and the beginning and ending dates for
said time period;

(iii) With respect to each such rep-
resentation of sales, income, or profits
of existing outlets, the following state-
ment shall be clearly and conspicu-
ously disclosed in immediate conjunc-
tion therewith, printed in not less than
12 point upper and lower case boldface
type:

CAUTION

Some outlets have [sold] [earned] this
amount. There is no assurance you’ll do as
well. If you rely upon our figures, you must
accept the risk of not doing as well.

(iv) With respect to each such rep-
resentation of potential sales, income,
or profits, the following statement
shall be clearly and conspicuously dis-
closed in immediate conjunction there-
with, printed in not less than 12 point
upper and lower case boldface type:

CAUTION

These figures are only estimates. There is
no assurance that you’ll do as well. If you
rely upon our figures, you must accept the
risk of not doing as well.

(v) If applicable, a statement clearly
and conspicuously disclosing that the
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franchisor lacks prior franchising expe-
rience as to the named franchise busi-
ness;

(vi) If applicable, a statement clearly
and conspicuously disclosing that the
franchisor has not been in business
long enough to have actual business
data;

(vii) A cover sheet, distinctively and
conspicuously showing the name of the
franchisor, the date of issuance of the
document, and the following notice
printed thereon in not less than 12
point upper and lower case boldface
type:

Information for Prospective Franchisees
About Franchise [Sales] [Income] [Profit]
Required by the Federal Trade Commission

To protect you, we’ve required the
franchisor to give you this information. We
haven’t checked it and don’t know if it’s cor-
rect. Study these facts and figures carefully.
If possible, show them to someone who can
advise you, like a lawyer or an accountant.
If you find anything you think may be wrong
or anything important that’s been left out,
let us know about it. It may be against the
law. There may also be laws about franchis-
ing in your State. Ask your State agencies
about them.

FEDERAL TRADE COMMISSSION,
Washington, D.C.

(viii) A table of contents;
(6) Each prospective franchisee shall

be notified at the ‘‘time for making of
disclosures’’ of any material changes
that have occurred in the information
contained in this document.

(f) To make any claim or representa-
tion which is contradictory to the in-
formation required to be disclosed by
this part.

(g) To fail to furnish the prospective
franchisee with a copy of the
franchisor’s franchise agreement and
related agreements with the document,
and a copy of the completed franchise
and related agreements intended to be
executed by the parties at least 5 busi-
ness days prior to the date the agree-
ments are to be executed.

Provided, however, That the obliga-
tions defined in paragraphs (b) through
(g) of this section shall be deemed to
have been met for both the franchisor
and the franchise broker if either such
person furnishes the prospective
franchisee with the written disclosures
required thereby.

(h) To fail to return any funds or de-
posits in accordance with any condi-
tions disclosed pursuant to paragraph
(a)(7) of this section.

§ 436.2 Definitions.

As used in this part, the following
definitions shall apply:

(a) The term franchise means any
continuing commercial relationship
created by any arrangement or ar-
rangements whereby:

(1)(i)(A) a person (hereinafter
‘‘franchisee’’) offers, sells, or distrib-
utes to any person other than a
‘‘franchisor’’ (as hereinafter defined),
goods, commodities, or services which
are:

(1) Identified by a trademark, service
mark, trade name, advertising or other
commercial symbol designating an-
other person (hereinafter ‘‘fran-
chisor’’); or

(2) Indirectly or directly required or
advised to meet the quality standards
prescribed by another person (herein-
after ‘‘franchisor’’) where the
franchisee operates under a name using
the trademark, service mark, trade
name, advertising or other commercial
symbol designating the franchisor; and

(B)(1) The franchisor exerts or has
authority to exert a significant degree
of control over the franchisee’s method
of operation, including but not limited
to, the franchisee’s business organiza-
tion, promotional activities, manage-
ment, marketing plan or business af-
fairs; or

(2) The franchisor gives significant
assistance to the franchisee in the
latter’s method of operation, including,
but not limited to, the franchisee’s
business organization, management,
marketing plan, promotional activi-
ties, or business affairs; Provided, how-
ever, That assistance in the
franchisee’s promotional activities
shall not, in the absence of assistance
in other areas of the franchisee’s meth-
od of operation, constitute significant
assistance; or

(ii)(A) A person (hereinafter
‘‘franchisee’’) offers, sells, or distrib-
utes to any person other than a
‘‘franchisor’’ (as hereinafter defined),
goods, commodities, or services which
are:
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(1) Supplied by another person (here-
inafter ‘‘franchisor’’), or

(2) Supplied by a third person (e.g., a
supplier) with whom the franchisee is
directly or indirectly required to do
business by another person (hereinafter
‘‘franchisor’’); or

(3) Supplied by a third person (e.g., a
supplier) with whom the franchisee is
directly or indirectly advised to do
business by another person (hereinafter
‘‘franchisor’’) where such third person
is affiliated with the franchisor; and

(B) The franchisor:
(1) Secures for the franchisee retail

outlets or accounts for said goods,
commodities, or services; or

(2) Secures for the franchisee loca-
tions or sites for vending machines,
rack displays, or any other product
sales display used by the franchisee in
the offering, sale, or distribution of
said goods, commodities, or services; or

(3) Provides to the franchisee the
services of a person able to secure the
retail outlets, accounts, sites or loca-
tions referred to in paragraphs
(a)(1)(ii)(B) (1) and (2) of this section;
and

(2) The franchisee is required as a
condition of obtaining or commencing
the franchise operation to make a pay-
ment or a commitment to pay to the
franchisor, or to a person affiliated
with the franchisor.

(3) Exemptions. The provisions of
this part shall not apply to a franchise:

(i) Which is a ‘‘fractional franchise’’;
or

(ii) Where pursuant to a lease, li-
cense, or similar agreement, a person
offers, sells, or distributes goods, com-
modities, or services on or about prem-
ises occupied by a retailer-grantor pri-
marily for the retailer-grantor’s own
merchandising activities, which goods,
commodities, or services are not pur-
chased from the retailer-grantor or
persons whom the lessee is directly or
indirectly (A) required to do business
with by the retailer-grantor or (B) ad-
vised to do business with by the re-
tailer-grantor where such person is af-
filiated with the retailer-grantor; or

(iii) Where the total of the payments
referred to in paragraph (a)(2) of this
section made during a period from any
time before to within 6 months after
commencing operation of the

franchisee’s business, is less than $500;
or

(iv) Where there is no writing which
evidences any material term or aspect
of the relationship or arrangement.

(4) Exclusions. The term franchise
shall not be deemed to include any con-
tinuing commercial relationship cre-
ated solely by:

(i) The relationship between an em-
ployer and an employee, or among gen-
eral business partners; or

(ii) Membership in a bona fide ‘‘coop-
erative association’’; or

(iii) An agreement for the use of a
trademark, service mark, trade name,
seal, advertising, or other commercial
symbol designating a person who offers
on a general basis, for a fee or other-
wise, a bona fide service for the evalua-
tion, testing, or certification of goods,
commodities, or services;

(iv) An agreement between a licensor
and a single licensee to license a trade-
mark, trade name, service mark, ad-
vertising or other commercial symbol
where such license is the only one of
its general nature and type to be grant-
ed by the licensor with respect to that
trademark, trade name, service mark,
advertising, or other commercial sym-
bol.

(5) Any relationship which is rep-
resented either orally or in writing to
be a franchise (as defined in this para-
graphs (a) (1) and (2) of this section) is
subject to the requirements of this
part.

(b) The term person means any indi-
vidual, group, association, limited or
general partnership, corporation, or
any other business entity.

(c) The term franchisor means any
person who participates in a franchise
relationship as a franchisor, as denoted
in paragraph (a) of this section.

(d) The term franchisee means any
person (1) who participates in a fran-
chise relationship as a franchisee, as
denoted in paragraph (a) of this sec-
tion, or (2) to whom an interest in a
franchise is sold.

(e) The term prospective franchisee in-
cludes any person, including any rep-
resentative, agent, or employee of that
person, who approaches or is ap-
proached by a franchisor or franchise
broker, or any representative, agent, or
employee thereof, for the purpose of
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discussing the establishment, or pos-
sible establishment, of a franchise rela-
tionship involving such a person.

(f) The term business day means any
day other than Saturday, Sunday, or
the following national holidays: New
Year’s Day, Washington’s Birthday,
Memorial Day, Independence Day,
Labor Day, Columbus Day, Veterans’
Day, Thanksgiving, and Christmas.

(g) The term time for making of disclo-
sures means ten (10) business days prior
to the earlier of (1) the execution by a
prospective franchisee of any franchise
agreement or any other agreement im-
posing a binding legal obligation on
such prospective franchisee, about
which the franchisor, franchise broker,
or any agent, representative, or em-
ployee thereof, knows or should know,
in connection with the sale or proposed
sale of a franchise, or (2) the payment
by a prospective franchisee, about
which the franchisor, franchise broker,
or any agent, representative, or em-
ployee thereof, knows or should know,
of any consideration in connection
with the sale or proposed sale of a fran-
chise.

(h) The term fractional franchise
means any relationship, as denoted by
paragraph (a) of this section, in which
the person described therein as a
franchisee, or any of the current direc-
tors or executive officers thereof, has
been in the type of business rep-
resented by the franchise relationship
for more than 2 years and the parties
anticipated, or should have antici-
pated, at the time the agreement es-
tablishing the franchise relationship
was reached, that the sales arising
from the relationship would represent
no more than 20 percent of the sales in
dollar volume of the franchisee.

(i) The term affiliated person means a
person (as defined in paragraph (b) of
this section):

(1) Which directly or indirectly con-
trols, is controlled by, or is under com-
mon control with, a franchisor; or

(2) Which directly or indirectly owns,
controls, or holds with power to vote,
10 percent or more of the outstanding
voting securities of a franchisor; or

(3) Which has, in common with a
franchisor, one or more partners, offi-
cers, directors, trustees, branch man-
agers, or other persons occupying simi-

lar status or performing similar func-
tions.

(j) The term franchise broker means
any person other than a franchisor or a
franchisee who sells, offers for sale, or
arranges for the sale of a franchise.

(k) The term sale of a franchise in-
cludes a contract or agreement where-
by a person obtains a franchise or in-
terest in a franchise for value by pur-
chase, license, or otherwise. This term
shall not be deemed to include the re-
newal or extension of an existing fran-
chise where there is no interruption in
the operation of the franchised busi-
ness by the franchisee, unless the new
contracts or agreements contain mate-
rial changes from those in effect be-
tween the franchisor and franchisee
prior thereto.

(l) A cooperative association is either
(1) an association of producers of agri-
cultural products authorized by section
1 of the Capper-Volstead Act, 7 U.S.C.
291; or (2) an organization operated on
a cooperative basis by and for inde-
pendent retailers which wholesales
goods or furnishes services primarily to
its member-retailers.

(m) The term fiscal year means the
franchisor’s fiscal year.

(n) The terms material, material fact,
and material change shall include any
fact, circumstance, or set of conditions
which has a substantial likelihood of
influencing a reasonable franchisee or
a reasonable prospective franchisee in
the making of a significant decision re-
lating to a named franchise business or
which has any significant financial im-
pact on a franchisee or prospective
franchisee.

(o) The term personal meeting means a
face-to-face meeting between a
franchisor or franchise broker (or any
agent, representative, or employee
thereof) and a prospective franchisee
which is held for the purpose of dis-
cussing the sale or possible sale of a
franchise.

§ 436.3 Severability.

If any provision of this part or its ap-
plication to any person, act, or prac-
tice is held invalid, the remainder of
the part or the application of its provi-
sions to any person, act, or practice
shall not be affected thereby.
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NOTE 1: The Commission expresses no opin-
ion as to the legality of any practice men-
tioned in this part. A provision for disclosure
should not be construed as condonation or
approval with respect to the matter required
to be disclosed, nor as an indication of the
Commission’s intention not to enforce any
applicable statute.

NOTE 2: By taking action in this area, the
Federal Trade Commission does not intend
to annul, alter, or affect, or exempt any per-
son subject to the provisions of this part
from complying with the laws or regulations
of any State, municipality, or other local
government with respect to franchising prac-
tices, except to the extent that those laws or
regulations are inconsistent with any provi-
sion of this part, and then only to the extent
of the inconsistency. For the purposes of this
part, a law or regulation of any State, mu-
nicipality, or other local government is not
inconsistent with this part if the protection
such law or regulation affords any prospec-
tive franchisee is equal to or greater than
that provided by this part. Examples of pro-
visions which provide protection equal to or
greater than that provided by this part in-
clude laws or regulations which require more
complete record keeping by the franchisor or
the disclosure of more complete information
to the franchisee.

NOTE 3: [As per § 436.1(a)(24) of this part]:

DISCLOSURE STATEMENT

Pursuant to 16 CFR 436.1 et seq., a Trade
Regulation Rule of the Federal Trade Com-
mission regarding Disclosure Requirements
and Prohibitions Concerning Franchising
and Business Opportunity Ventures, the fol-
lowing information is set forth on [name of
franchisor] for your examination:

1. Identifying information as to franchisor.
2. Business experience of franchisor’s direc-

tors and executive officers.
3. Business experience of the franchisor.
4. Litigation history.
5. Bankruptcy history.
6. Description of franchise.
7. Initial funds required to be paid by a

franchisee.
8. Recurring funds required to be paid by a

franchisee.
9. Affiliated persons the franchisee is re-

quired or advised to do business with by the
franchisor.

10. Obligations to purchase.
11. Revenues received by the franchisor in

consideration of purchases by a franchisee.
12. Financing arrangements.
13. Restriction of sales.
14. Personal participation required of the

franchisee in the operation of the franchise.
15. Termination, cancellation, and renewal

of the franchise.
16. Statistical information concerning the

number of franchises (and company-owned
outlets).

17. Site selection.
18. Training programs.
19. Public figure involvement in the fran-

chise.
20. Financial information concerning the

franchisor.

PART 444—CREDIT PRACTICES

Sec.
444.1 Definitions.
444.2 Unfair credit practices.
444.3 Unfair or deceptive cosigner practices.
444.4 Late charges.
444.5 State exemptions.

AUTHORITY: Sec. 18(a), 88 Stat. 2193, as
amended 93 Stat. 95 (15 U.S.C. 57a); 80 Stat.
383, as amended, 81 Stat. 54 (5 U.S.C. 552).

SOURCE: 49 FR 7789, Mar. 1, 1984, unless oth-
erwise noted.

§ 444.1 Definitions.
(a) Lender. A person who engages in

the business of lending money to con-
sumers within the jurisdiction of the
Federal Trade Commission.

(b) Retail installment seller. A person
who sells goods or services to consum-
ers on a deferred payment basis or pur-
suant to a lease-purchase arrangement
within the jurisdiction of the Federal
Trade Commission.

(c) Person. An individual, corpora-
tion, or other business organization.

(d) Consumer. A natural person who
seeks or acquires goods, services, or
money for personal, family, or house-
hold use.

(e) Obligation. An agreement between
a consumer and a lender or retail in-
stallment seller.

(f) Creditor. A lender or a retail in-
stallment seller.

(g) Debt. Money that is due or alleged
to be due from one to another.

(h) Earnings. Compensation paid or
payable to an individual or for his or
her account for personal services ren-
dered or to be rendered by him or her,
whether denominated as wages, salary,
commission, bonus, or otherwise, in-
cluding periodic payments pursuant to
a pension, retirement, or disability
program.

(i) Household goods. Clothing, fur-
niture, appliances, one radio and one
television, linens, china, crockery,
kitchenware, and personal effects (in-
cluding wedding rings) of the consumer
and his or her dependents, provided
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that the following are not included
within the scope of the term household
goods:

(1) Works of art;
(2) Electronic entertainment equip-

ment (except one television and one
radio);

(3) Items acquired as antiques; and
(4) Jewelry (except wedding rings).
(j) Antique. Any item over one hun-

dred years of age, including such items
that have been repaired or renovated
without changing their original form
or character.

(k) Cosigner. A natural person who
renders himself or herself liable for the
obligation of another person without
compensation. The term shall include
any person whose signature is re-
quested as a condition to granting
credit to another person, or as a condi-
tion for forbearance on collection of
another person’s obligation that is in
default. The term shall not include a
spouse whose signature is required on a
credit obligation to perfect a security
interest pursuant to State law. A per-
son who does not receive goods, serv-
ices, or money in return for a credit ob-
ligation does not receive compensation
within the meaning of this definition.
A person is a cosigner within the mean-
ing of this definition whether or not he
or she is designated as such on a credit
obligation.

§ 444.2 Unfair credit practices.
(a) In connection with the extension

of credit to consumers in or affecting
commerce, as commerce is defined in
the Federal Trade Commission Act, it
is an unfair act or practice within the
meaning of Section 5 of that Act for a
lender or retail installment seller di-
rectly or indirectly to take or receive
from a consumer an obligation that:

(1) Constitutes or contains a cognovit
or confession of judgment (for purposes
other than executory process in the
State of Louisiana), warrant of attor-
ney, or other waiver of the right to no-
tice and the opportunity to be heard in
the event of suit or process thereon.

(2) Constitutes or contains an execu-
tory waiver or a limitation of exemp-
tion from attachment, execution, or
other process on real or personal prop-
erty held, owned by, or due to the con-
sumer, unless the waiver applies solely

to property subject to a security inter-
est executed in connection with the ob-
ligation.

(3) Constitutes or contains an assign-
ment of wages or other earnings unless:

(i) The assignment by its terms is
revocable at the will of the debtor, or

(ii) The assignment is a payroll de-
duction plan or preauthorized payment
plan, commencing at the time of the
transaction, in which the consumer au-
thorizes a series of wage deductions as
a method of making each payment, or

(iii) The assignment applies only to
wages or other earnings already earned
at the time of the assignment.

(4) Constitutes or contains a
nonpossessory security interest in
household goods other than a purchase
money security interest.

(b) [Reserved]

§ 444.3 Unfair or deceptive cosigner
practices.

(a) In connection with the extension
of credit to consumers in or affecting
commerce, as commerce is defined in
the Federal Trade Commission Act, it
is:

(1) A deceptive act or practice within
the meaning of section 5 of that Act for
a lender or retail installment seller, di-
rectly or indirectly, to misrepresent
the nature or extent of cosigner liabil-
ity to any person.

(2) An unfair act or practice within
the meaning of section 5 of that Act for
a lender or retail installment seller, di-
rectly or indirectly, to obligate a co-
signer unless the cosigner is informed
prior to becoming obligated, which in
the case of open end credit shall mean
prior to the time that the agreement
creating the cosigner’s liability for fu-
ture charges is executed, of the nature
of his or her liability as cosigner.

(b) Any lender or retail installment
seller who complies with the preven-
tive requirements in paragraph (c) of
this section does not violate paragraph
(a) of this section.

(c) To prevent these unfair or decep-
tive acts or practices, a disclosure, con-
sisting of a separate document that
shall contain the following statement
and no other, shall be given to the co-
signer prior to becoming obligated,
which in the case of open end credit
shall mean prior to the time that the

VerDate 12<JAN>99 19:08 Jan 28, 1999 Jkt 183048 PO 00000 Frm 00431 Fmt 8010 Sfmt 8010 Y:\SGML\183048T.XXX 183048t PsN: 183048T



438

16 CFR Ch. I (1–1–99 Edition)§ 444.4

agreement creating the cosigner’s li-
ability for future charges is executed:

NOTICE TO COSIGNER

You are being asked to guarantee this
debt. Think carefully before you do. If the
borrower doesn’t pay the debt, you will have
to. Be sure you can afford to pay if you have
to, and that you want to accept this respon-
sibility.

You may have to pay up to the full amount
of the debt if the borrower does not pay. You
may also have to pay late fees or collection
costs, which increase this amount.

The creditor can collect this debt from you
without first trying to collect from the bor-
rower. The creditor can use the same collec-
tion methods against you that can be used
against the borrower, such as suing you, gar-
nishing your wages, etc. If this debt is ever
in default, that fact may become a part of
your credit record.

This notice is not the contract that makes
you liable for the debt.

§ 444.4 Late charges.
(a) In connection with collecting a

debt arising out of an extension of
credit to a consumer in or affecting
commerce, as commerce is defined in
the Federal Trade Commission Act, it
is an unfair act or practice within the
meaning of section 5 of that Act for a
creditor, directly or indirectly, to levy
or collect any deliquency charge on a
payment, which payment is otherwise
a full payment for the applicable pe-
riod and is paid on its due date or with-
in an applicable grace period, when the
only delinquency is attributable to late
fee(s) or delinquency charge(s) assessed
on earlier installment(s).

(b) For purposes of this section, col-
lecting a debt means any activity other
than the use of judicial process that is
intended to bring about or does bring
about repayment of all or part of a con-
sumer debt.

§ 444.5 State exemptions.
(a) If, upon application to the Federal

Trade Commission by an appropriate
State agency, the Federal Trade Com-
mission determines that:

(1) There is a State requirement or
prohibition in effect that applies to
any transaction to which a provision of
this rule applies; and

(2) The State requirement or prohibi-
tion affords a level of protection to
consumers that is substantially equiva-

lent to, or greater than, the protection
afforded by this rule;

Then that provision of the rule will not
be in effect in that State to the extent
specified by the Federal Trade Com-
mission in its determination, for as
long as the State administers and en-
forces the State requirement or prohi-
bition effectively.

(b) [Reserved]

PART 453—FUNERAL INDUSTRY
PRACTICES

Sec.
453.1 Definitions.
453.2 Price disclosures.
453.3 Misrepresentations.
453.4 Required purchase of funeral goods or

funeral services.
453.5 Services provided without prior ap-

proval.
453.6 Retention of documents.
453.7 Comprehension of disclosures.
453.8 Declaration of intent.
453.9 State exemptions.

AUTHORITY: 15 U.S.C. 57a(a); 15 U.S.C. 46(g);
5 U.S.C. 552.

SOURCE: 59 FR 1611, Jan. 11, 1994, unless
otherwise noted.

§ 453.1 Definitions.

(a) Alternative container. An ‘‘alter-
native container’’ is an unfinished
wood box or other non-metal receptacle
or enclosure, without ornamentation
or a fixed interior lining, which is de-
signed for the encasement of human re-
mains and which is made of fiberboard,
pressed-wood, composition materials
(with or without an outside covering)
or like materials.

(b) Cash advance item. A ‘‘cash ad-
vance item’’ is any item of service or
merchandise described to a purchaser
as a ‘‘cash advance,’’ ‘‘accommoda-
tion,’’ ‘‘cash disbursement,’’ or similar
term. A cash advance item is also any
item obtained from a third party and
paid for by the funeral provider on the
purchaser’s behalf. Cash advance items
may include, but are not limited to:
cemetery or crematory services; pall-
bearers; public transportation; clergy
honoraria; flowers; musicians or sing-
ers; nurses; obituary notices; gratuities
and death certificates.
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(c) Casket. A ‘‘casket’’ is a rigid con-
tainer which is designed for the encase-
ment of human remains and which is
usually constructed of wood, metal, fi-
berglass, plastic, or like material, and
ornamented and lined with fabric.

(d) Commission. ‘‘Commission’’ refers
to the Federal Trade Commission.

(e) Cremation. ‘‘Cremation’’ is a heat-
ing process which incinerates human
remains.

(f) Crematory. A ‘‘crematory’’ is any
person, partnership or corporation that
performs cremation and sells funeral
goods.

(g) Direct cremation. A ‘‘direct crema-
tion’’ is a disposition of human re-
mains by cremation, without formal
viewing, visitation, or ceremony with
the body present.

(h) Funeral goods. ‘‘Funeral goods’’
are the goods which are sold or offered
for sale directly to the public for use in
connection with funeral services.

(i) Funeral provider. A ‘‘funeral pro-
vider’’ is any person, partnership or
corporation that sells or offers to sell
funeral goods and funeral services to
the public.

(j) Funeral services. ‘‘Funeral serv-
ices’’ are any services which may be
used to:

(1) Care for and prepare deceased
human bodies for burial, cremation or
other final disposition; and

(2) arrange, supervise or conduct the
funeral ceremony or the final disposi-
tion of deceased human bodies.

(k) Immediate burial. An ‘‘immediate
burial’’ is a disposition of human re-
mains by burial, without formal view-
ing, visitation, or ceremony with the
body present, except for a graveside
service.

(l) Memorial service. A ‘‘memorial
service’’ is a ceremony commemorat-
ing the deceased without the body
present.

(m) Funeral ceremony. A ‘‘funeral
ceremony’’ is a service commemorat-
ing the deceased with the body present.

(n) Outer burial container. An ‘‘outer
burial container’’ is any container
which is designed for placement in the
grave around the casket including, but
not limited to, containers commonly
known as burial vaults, grave boxes,
and grave liners.

(o) Person. A ‘‘person’’ is any individ-
ual, partnership, corporation, associa-
tion, government or governmental sub-
division or agency, or other entity.

(p) Services of funeral director and
staff. The ‘‘services of funeral director
and staff’’ are the basic services, not to
be included in prices of other cat-
egories in § 453.2(b)(4), that are fur-
nished by a funeral provider in arrang-
ing any funeral, such as conducting the
arrangements conference, planning the
funeral, obtaining necessary permits,
and placing obituary notices.

§ 453.2 Price disclosures.
(a) Unfair or deceptive acts or practices.

In selling or offering to sell funeral
goods or funeral services to the public,
it is an unfair or deceptive act or prac-
tice for a funeral provider to fail to fur-
nish accurate price information dis-
closing the cost to the purchaser for
each of the specific funeral goods and
funeral services used in connection
with the disposition of deceased human
bodies, including at least the price of
embalming, transportation of remains,
use of facilities, caskets, outer burial
containers, immediate burials, or di-
rect cremations, to persons inquiring
about the purchase of funerals. Any fu-
neral provider who complies with the
preventive requirements in paragraph
(b) of this section is not engaged in the
unfair or deceptive acts or practices
defined here.

(b) Preventive requirements. To prevent
these unfair or deceptive acts or prac-
tices, as well as the unfair or deceptive
acts or practices defined in § 453.4(b)(1),
funeral providers must:

(1) Telephone price disclosure. Tell per-
sons who ask by telephone about the
funeral provider’s offerings or prices
any accurate information from the
price lists described in paragraphs
(b)(2) through (4) of this section and
any other readily available informa-
tion that reasonably answers the ques-
tion.

(2) Casket price list. (i) Give a printed
or typewritten price list to people who
inquire in person about the offerings or
prices of caskets or alternative con-
tainers. The funeral provider must
offer the list upon beginning discussion
of, but in any event before showing cas-
kets. The list must contain at least the
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retail prices of all caskets and alter-
native containers offered which do not
require special ordering, enough infor-
mation to identify each, and the effec-
tive date for the price list. In lieu of a
written list, other formats, such as
notebooks, brochures, or charts may be
used if they contain the same informa-
tion as would the printed or type-
written list, and display it in a clear
and conspicuous manner. Provided,
however, that funeral providers do not
have to make a casket price list avail-
able if the funeral providers place on
the general price list, specified in para-
graph (b)(4) of this section, the infor-
mation required by this paragraph.

(ii) Place on the list, however pro-
duced, the name of the funeral provid-
er’s place of business and a caption de-
scribing the list as a ‘‘casket price
list.’’

(3) Outer burial container price list. (i)
Give a printed or typewritten price list
to persons who inquire in person about
outer burial container offerings or
prices. The funeral provider must offer
the list upon beginning discussion of,
but in any event before showing the
containers. The list must contain at
least the retail prices of all outer bur-
ial containers offered which do not re-
quire special ordering, enough informa-
tion to identify each container, and the
effective date for the prices listed. In
lieu of a written list, the funeral pro-
vider may use other formats, such as
notebooks, brochures, or charts, if they
contain the same information as the
printed or typewritten list, and display
it in a clear and conspicuous manner.
Provided, however, that funeral provid-
ers do not have to make an outer bur-
ial container price list available if the
funeral providers place on the general
price list, specified in paragraph (b)(4)
of this section, the information re-
quired by this paragraph.

(ii) Place on the list, however pro-
duced, the name of the funeral provid-
er’s place of business and a caption de-
scribing the list as an ‘‘outer burial
container price list.’’

(4) General price list. (i)(A) Give a
printed or typewritten price list for re-
tention to persons who inquire in per-
son about the funeral goods, funeral
services or prices of funeral goods or
services offered by the funeral pro-

vider. The funeral provider must give
the list upon beginning discussion of
any of the following:

(1) The prices of funeral goods or fu-
neral services;

(2) The overall type of funeral service
or disposition; or

(3) Specific funeral goods or funeral
services offered by the funeral pro-
vider.

(B) The requirement in paragraph
(b)(4)(i)(A) of this section applies
whether the discussion takes place in
the funeral home or elsewhere. Pro-
vided, however, that when the deceased
is removed for transportation to the fu-
neral home, an in-person request at
that time for authorization to embalm,
required by § 453.5(a)(2), does not, by
itself, trigger the requirement to offer
the general price list if the provider in
seeking prior embalming approval dis-
closes that embalming is not required
by law except in certain special cases,
if any. Any other discussion during
that time about prices or the selection
of funeral goods or services triggers the
requirement under paragraph
(b)(4)(i)(A) of this section to give con-
sumers a general price list.

(C) The list required in paragraph
(b)(4)(i)(A) of this section must contain
at least the following information:

(1) The name, address, and telephone
number of the funeral provider’s place
of business;

(2) A caption describing the list as a
‘‘general price list’’; and

(3) The effective date for the price
list;

(ii) Include on the price list, in any
order, the retail prices (expressed ei-
ther as the flat fee, or as the price per
hour, mile or other unit of computa-
tion) and the other information speci-
fied below for at least each of the fol-
lowing items, if offered for sale:

(A) Forwarding of remains to another
funeral home, together with a list of
the services provided for any quoted
price;

(B) Receiving remains from another
funeral home, together with a list of
the services provided for any quoted
price;

(C) The price range for the direct cre-
mations offered by the funeral pro-
vider, together with:
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(1) A separate price for a direct cre-
mation where the purchaser provides
the container;

(2) Separate prices for each direct
cremation offered including an alter-
native container; and

(3) A description of the services and
container (where applicable), included
in each price;

(D) The price range for the imme-
diate burials offered by the funeral pro-
vider, together with:

(1) A separate price for an immediate
burial where the purchaser provides
the casket;

(2) Separate prices for each imme-
diate burial offered including a casket
or alternative container; and

(3) A description of the services and
container (where applicable) included
in that price;

(E) Transfer of remains to funeral
home;

(F) Embalming;
(G) Other preparation of the body;
(H) Use of facilities and staff for

viewing;
(I) Use of facilities and staff for fu-

neral ceremony;
(J) Use of facilities and staff for me-

morial service;
(K) Use of equipment and staff for

graveside service;
(L) Hearse; and
(M) Limousine.
(iii) Include on the price list, in any

order, the following information:
(A) Either of the following:
(1) The price range for the caskets of-

fered by the funeral provider, together
with the statement: ‘‘A complete price
list will be provided at the funeral
home.’’; or

(2) The prices of individual caskets,
disclosed in the manner specified by
paragraph (b)(2)(i) of this section; and

(B) Either of the following:
(1) The price range for the outer bur-

ial containers offered by the funeral
provider, together with the statement:
‘‘A complete price list will be provided
at the funeral home.’’; or

(2) The prices of individual outer bur-
ial containers, disclosed in the manner
specified by paragraph (b)(3)(i) of this
section; and

(C) Either of the following:
(1) The price for the basic services of

funeral director and staff, together

with a list of the principal basic serv-
ices provided for any quoted price and,
if the charge cannot be declined by the
purchaser, the statement: ‘‘This fee for
our basic services will be added to the
total cost of the funeral arrangements
you select. (This fee is already included
in our charges for direct cremations,
immediate burials, and forwarding or
receiving remains.)’’. If the charge can-
not be declined by the purchaser, the
quoted price shall include all charges
for the recovery of unallocated funeral
provider overhead, and funeral provid-
ers may include in the required disclo-
sure the phrase ‘‘and overhead’’ after
the word ‘‘services’’; or

(2) The following statement: ‘‘Please
note that a fee of (specify dollar amount)
for the use of our basic services is in-
cluded in the price of our caskets. This
same fee shall be added to the total
cost of your funeral arrangements if
you provide the casket. Our services in-
clude (specify).’’ The fee shall include
all charges for the recovery of
unallocated funeral provider overhead,
and funeral providers may include in
the required disclosure the phrase ‘‘and
overhead’’ after the word ‘‘services.’’
The statement must be placed on the
general price list together with the
casket price range, required by para-
graph (b)(4)(iii)(A)(1) of this section, or
together with the prices of individual
caskets, required by (b)(4)(iii)(A)(2) of
this section.

(iv) The services fee permitted by
§ 453.2(b)(4)(iii)(C)(1) or (C)(2) is the only
funeral provider fee for services, facili-
ties or unallocated overhead permitted
by this part to be non-declinable, un-
less otherwise required by law.

(5) Statement of funeral goods and serv-
ices selected. (i) Give an itemized writ-
ten statement for retention to each
person who arranges a funeral or other
disposition of human remains, at the
conclusion of the discussion of arrange-
ments. The statement must list at
least the following information:

(A) The funeral goods and funeral
services selected by that person and
the prices to be paid for each of them;

(B) Specifically itemized cash ad-
vance items. (These prices must be
given to the extent then known or rea-
sonably ascertainable. If the prices are
not known or reasonably ascertainable,
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a good faith estimate shall be given
and a written statement of the actual
charges shall be provided before the
final bill is paid.); and

(C) The total cost of the goods and
services selected.

(ii) The information required by this
paragraph (b)(5) may be included on
any contract, statement, or other doc-
ument which the funeral provider
would otherwise provide at the conclu-
sion of discussion of arrangements.

(6) Other pricing methods. Funeral pro-
viders may give persons any other
price information, in any other format,
in addition to that required by
§ 453.2(b)(2), (3), and (4) so long as the
statement required by § 453.2(b)(5) is
given when required by the rule.

§ 453.3 Misrepresentations.
(a) Embalming provisions. (1) Deceptive

acts or practices. In selling or offering to
sell funeral goods or funeral services to
the public, it is a deceptive act or prac-
tice for a funeral provider to:

(i) Represent that state or local law
requires that a deceased person be em-
balmed when such is not the case;

(ii) Fail to disclose that embalming
is not required by law except in certain
special cases, if any.

(2) Preventive requirements. To prevent
these deceptive acts or practices, as
well as the unfair or deceptive acts or
practices defined in §§ 453.4(b)(1) and
453.5(2), funeral providers must:

(i) Not represent that a deceased per-
son is required to be embalmed for:

(A) Direct cremation;
(B) Immediate burial; or
(C) A closed casket funeral without

viewing or visitation when refrigera-
tion is available and when state or
local law does not require embalming;
and

(ii) Place the following disclosure on
the general price list, required by
§ 453.2(b)(4), in immediate conjunction
with the price shown for embalming:
‘‘Except in certain special cases, em-
balming is not required by law. Em-
balming may be necessary, however, if
you select certain funeral arrange-
ments, such as a funeral with viewing.
If you do not want embalming, you
usually have the right to choose an ar-
rangement that does not require you to
pay for it, such as direct cremation or

immediate burial.’’ The phrase ‘‘except
in certain special cases’’ need not be
included in this disclosure if state or
local law in the area(s) where the pro-
vider does business does not require
embalming under any circumstances.

(b) Casket for cremation provisions—(1)
Deceptive acts or practices. In selling or
offering to sell funeral goods or funeral
services to the public, it is a deceptive
act or practice for a funeral provider
to:

(i) Represent that state or local law
requires a casket for direct cremations;

(ii) Represent that a casket is re-
quired for direct cremations.

(2) Preventive requirements. To prevent
these deceptive acts or practices, as
well as the unfair or deceptive acts or
practices defined in § 453.4(a)(1), funeral
providers must place the following dis-
closure in immediate conjunction with
the price range shown for direct crema-
tions: ‘‘If you want to arrange a direct
cremation, you can use an alternative
container. Alternative containers en-
case the body and can be made of mate-
rials like fiberboard or composition
materials (with or without an outside
covering). The containers we provide
are (specify containers).’’ This disclo-
sure only has to be placed on the gen-
eral price list if the funeral provider
arranges direct cremations.

(c) Outer burial container provisions—
(1) Deceptive acts or practices. In selling
or offering to sell funeral goods and fu-
neral services to the public, it is a de-
ceptive act or practice for a funeral
provider to:

(i) Represent that state or local laws
or regulations, or particular ceme-
teries, require outer burial containers
when such is not the case;

(ii) Fail to disclose to persons arrang-
ing funerals that state law does not re-
quire the purchase of an outer burial
container.

(2) Preventive requirement. To prevent
these deceptive acts or practices, fu-
neral providers must place the follow-
ing disclosure on the outer burial con-
tainer price list, required by
§ 453.2(b)(3)(i), or, if the prices of outer
burial containers are listed on the gen-
eral price list, required by § 453.2(b)(4),
in immediate conjunction with those
prices: ‘‘In most areas of the country,
state or local law does not require that
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you buy a container to surround the
casket in the grave. However, many
cemeteries require that you have such
a container so that the grave will not
sink in. Either a grave liner or a burial
vault will satisfy these requirements.’’
The phrase ‘‘in most areas of the coun-
try’’ need not be included in this dis-
closure if state or local law in the
area(s) where the provider does busi-
ness does not require a container to
surround the casket in the grave.

(d) General provisions on legal and cem-
etery requirements—(1) Deceptive acts or
practices. In selling or offering to sell
funeral goods or funeral services to the
public, it is a deceptive act or practice
for funeral providers to represent that
federal, state, or local laws, or particu-
lar cemeteries or crematories, require
the purchase of any funeral goods or
funeral services when such is not the
case.

(2) Preventive requirements. To prevent
these deceptive acts or practices, as
well as the deceptive acts or practices
identified in §§ 453.3(a)(1), 453.3(b)(1),
and 453.3(c)(1), funeral providers must
identify and briefly describe in writing
on the statement of funeral goods and
services selected (required by
§ 453.2(b)(5)) any legal, cemetery, or cre-
matory requirement which the funeral
provider represents to persons as com-
pelling the purchase of funeral goods or
funeral services for the funeral which
that person is arranging.

(e) Provisions on preservative and pro-
tective value claims. In selling or offer-
ing to sell funeral goods or funeral
services to the public, it is a deceptive
act or practice for a funeral provider
to:

(1) Represent that funeral goods or
funeral services will delay the natural
decomposition of human remains for a
long-term or indefinite time;

(2) Represent that funeral goods have
protective features or will protect the
body from gravesite substances, when
such is not the case.

(f) Cash advance provisions—(1) Decep-
tive acts or practices. In selling or offer-
ing to sell funeral goods or funeral
services to the public, it is a deceptive
act or practice for a funeral provider
to:

(i) Represent that the price charged
for a cash advance item is the same as

the cost to the funeral provider for the
item when such is not the case;

(ii) Fail to disclose to persons arrang-
ing funerals that the price being
charged for a cash advance item is not
the same as the cost to the funeral pro-
vider for the item when such is the
case.

(2) Preventive requirements. To prevent
these deceptive acts or practices, fu-
neral providers must place the follow-
ing sentence in the itemized statement
of funeral goods and services selected,
in immediate conjunction with the list
of itemized cash advance items re-
quired by § 453.2(b)(5)(i)(B): ‘‘We charge
you for our services in obtaining:
(specify cash advance items),’’ if the
funeral provider makes a charge upon,
or receives and retains a rebate, com-
mission or trade or volume discount
upon a cash advance item.

§ 453.4 Required purchase of funeral
goods or funeral services.

(a) Casket for cremation provisions—(1)
Unfair or deceptive acts or practices. In
selling or offering to sell funeral goods
or funeral services to the public, it is
an unfair or deceptive act or practice
for a funeral provider, or a crematory,
to require that a casket be purchased
for direct cremation.

(2) Preventive requirement. To prevent
this unfair or deceptive act or practice,
funeral providers must make an alter-
native container available for direct
cremations, if they arrange direct cre-
mations.

(b) Other required purchases of funeral
goods or funeral services—(1) Unfair or
deceptive acts or practices. In selling or
offering to sell funeral goods or funeral
services, it is an unfair or deceptive act
or practice for a funeral provider to:

(i) Condition the furnishing of any fu-
neral good or funeral service to a per-
son arranging a funeral upon the pur-
chase of any other funeral good or fu-
neral service, except as required by law
or as otherwise permitted by this part;

(ii) Charge any fee as a condition to
furnishing any funeral goods or funeral
services to a person arranging a fu-
neral, other than the fees for: (1) Serv-
ices of funeral director and staff, per-
mitted by § 453.2(b)(4)(iii)(C); (2) other
funeral services and funeral goods se-
lected by the purchaser; and (3) other
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funeral goods or services required to be
purchased, as explained on the itemized
statement in accordance with
§ 453.3(d)(2).

(2) Preventive requirements. (i) To pre-
vent these unfair or deceptive acts or
practices, funeral providers must:

(A) Place the following disclosure in
the general price list, immediately
above the prices required by § 453.2(b)(4)
(ii) and (iii): ‘‘The goods and services
shown below are those we can provide
to our customers. You may choose only
the items you desire. If legal or other
requirements mean you must buy any
items you did not specifically ask for,
we will explain the reason in writing
on the statement we provide describing
the funeral goods and services you se-
lected.’’ Provided, however, that if the
charge for ‘‘services of funeral director
and staff’’ cannot be declined by the
purchaser, the statement shall include
the sentence: ‘‘However, any funeral
arrangements you select will include a
charge for our basic services’’ between
the second and third sentences of the
statement specified above herein. The
statement may include the phrase ‘‘and
overhead’’ after the word ‘‘services’’ if
the fee includes a charge for the recov-
ery of unallocated funeral provider
overhead;

(B) Place the following disclosure in
the statement of funeral goods and
services selected, required by
§ 453.2(b)(5)(i): ‘‘Charges are only for
those items that you selected or that
are required. If we are required by law
or by a cemetery or crematory to use
any items, we will explain the reasons
in writing below.’’

(ii) A funeral provider shall not vio-
late this section by failing to comply
with a request for a combination of
goods or services which would be im-
possible, impractical, or excessively
burdensome to provide.

§ 453.5 Services provided without
prior approval.

(a) Unfair or deceptive acts or practices.
In selling or offering to sell funeral
goods or funeral services to the public,
it is an unfair or deceptive act or prac-
tice for any provider to embalm a de-
ceased human body for a fee unless:

(1) State or local law or regulation
requires embalming in the particular

circumstances regardless of any fu-
neral choice which the family might
make; or

(2) Prior approval for embalming (ex-
pressly so described) has been obtained
from a family member or other author-
ized person; or

(3) The funeral provider is unable to
contact a family member or other au-
thorized person after exercising due
diligence, has no reason to believe the
family does not want embalming per-
formed, and obtains subsequent ap-
proval for embalming already per-
formed (expressly so described). In
seeking approval, the funeral provider
must disclose that a fee will be charged
if the family selects a funeral which re-
quires embalming, such as a funeral
with viewing, and that no fee will be
charged if the family selects a service
which does not require embalming,
such as direct cremation or immediate
burial.

(b) Preventive requirement. To prevent
these unfair or deceptive acts or prac-
tices, funeral providers must include
on the itemized statement of funeral
goods and services selected, required by
§ 453.2(b)(5), the statement: ‘‘If you se-
lected a funeral that may require em-
balming, such as a funeral with view-
ing, you may have to pay for embalm-
ing. You do not have to pay for em-
balming you did not approve if you se-
lected arrangements such as a direct
cremation or immediate burial. If we
charged for embalming, we will explain
why below.’’

§ 453.6 Retention of documents.
To prevent the unfair or deceptive

acts or practices specified in §§ 453.2
and 453.3 of this rule, funeral providers
must retain and make available for in-
spection by Commission officials true
and accurate copies of the price lists
specified in §§ 453.2(b) (2) through (4), as
applicable, for at least one year after
the date of their last distribution to
customers, and a copy of each state-
ment of funeral goods and services se-
lected, as required by § 453.2(b)(5), for at
least one year from the date of the ar-
rangements conference.

§ 453.7 Comprehension of disclosures.
To prevent the unfair or deceptive

acts or practices specified in §§ 453.2
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through 453.5, funeral providers must
make all disclosures required by those
sections in a clear and conspicuous
manner. Providers shall not include in
the casket, outer burial container, and
general price lists, required by
§§ 453.2(b)(2)–(4), any statement or infor-
mation that alters or contradicts the
information required by this part to be
included in those lists.

§ 453.8 Declaration of intent.

(a) Except as otherwise provided in
§ 453.2(a), it is a violation of this rule to
engage in any unfair or deceptive acts
or practices specified in this rule, or to
fail to comply with any of the preven-
tive requirements specified in this rule;

(b) The provisions of this rule are
separate and severable from one an-
other. If any provision is determined to
be invalid, it is the Commission’s in-
tention that the remaining provisions
shall continue in effect.

(c) This rule shall not apply to the
business of insurance or to acts in the
conduct thereof.

§ 453.9 State exemptions.

If, upon application to the Commis-
sion by an appropriate state agency,
the Commission determines that:

(a) There is a state requirement in ef-
fect which applies to any transaction
to which this rule applies; and

(b) That state requirement affords an
overall level of protection to consum-
ers which is as great as, or greater
than, the protection afforded by this
rule; then the Commission’s rule will
not be in effect in that state to the ex-
tent specified by the Commission in its
determination, for as long as the State
administers and enforces effectively
the state requirement.

PART 455—USED MOTOR VEHICLE
TRADE REGULATION RULE

Sec.
455.1 General duties of a used vehicle dealer;

definitions.
455.2 Consumer sales—window form.
455.3 Window form.
455.4 Contrary statements.
455.5 Spanish language sales.
455.6 State exemptions.
455.7 Severability.

AUTHORITY: 88 Stat. 2189, 15 U.S.C. 2309; 38
Stat. 717, as amended 15 U.S.C. 41 et seq.

SOURCE: 49 FR 45725, Nov. 19, 1984, unless
otherwise noted.

§ 455.1 General duties of a used vehi-
cle dealer; definitions.

(a) It is a deceptive act or practice
for any used vehicle dealer, when that
dealer sells or offers for sale a used ve-
hicle in or affecting commerce as com-
merce is defined in the Federal Trade
Commission Act:

(1) To misrepresent the mechanical
condition of a used vehicle;

(2) To misrepresent the terms of any
warranty offered in connection with
the sale of a used vehicle; and

(3) To represent that a used vehicle is
sold with a warranty when the vehicle
is sold without any warranty.

(b) It is an unfair act or practice for
any used vehicle dealer, when that
dealer sells or offers for sale a used ve-
hicle in or affecting commerce as com-
merce is defined in the Federal Trade
Commission Act:

(1) To fail to disclose, prior to sale,
that a used vehicle is sold without any
warranty; and

(2) To fail to make available, prior to
sale, the terms of any written warranty
offered in connection with the sale of a
used vehicle.

(c) The Commission has adopted this
Rule in order to prevent the unfair and
deceptive acts or practices defined in
paragraphs (a) and (b). It is a violation
of this Rule for any used vehicle dealer
to fail to comply with the require-
ments set forth in §§ 455.2 through 455.5
of this part. If a used vehicle dealer
complies with the requirements of
§§ 455.2 through 455.5 of this part, the
dealer does not violate this Rule.

(d) The following definitions shall
apply for purposes of this part:

(1) Vehicle means any motorized vehi-
cle, other than a motorcycle, with a
gross vehicle weight rating (GVWR) of
less than 8500 lbs., a curb weight of less
than 6,000 lbs., and a frontal area of
less than 46 sq. ft.

(2) Used vehicle means any vehicle
driven more than the limited use nec-
essary in moving or road testing a new
vehicle prior to delivery to a consumer,
but does not include any vehicle sold
only for scrap or parts (title documents
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surrendered to the State and a salvage
certificate issued).

(3) Dealer means any person or busi-
ness which sells or offers for sale a used
vehicle after selling or offering for sale
five (5) or more used vehicles in the
previous twelve months, but does not
include a bank or financial institution,
a business selling a used vehicle to an
employee of that business, or a lessor
selling a leased vehicle by or to that
vehicle’s lessee or to an employee of
the lessee.

(4) Consumer means any person who is
not a used vehicle dealer.

(5) Warranty means any undertaking
in writing, in connection with the sale
by a dealer of a used vehicle, to refund,
repair, replace, maintain or take other
action with respect to such used vehi-
cle and provided at no extra charge be-
yond the price of the used vehicle.

(6) Implied warranty means an implied
warranty arising under State law (as
modified by the Magnuson-Moss Act) in
connection with the sale by a dealer of
a used vehicle.

(7) Service contract means a contract
in writing for any period of time or any
specific mileage to refund, repair, re-
place, or maintain a used vehicle and

provided at an extra charge beyond the
price of the used vehicle, provided that
such contract is not regulated in your
State as the business of insurance.

(8) You means any dealer, or any
agent or employee of a dealer, except
where the term appears on the window
form required by § 455.2(a).

§ 455.2 Consumer sales—window form.
(a) General duty. Before you offer a

used vehicle for sale to a consumer,
you must prepare, fill in as applicable
and display on that vehicle a ‘‘Buyers
Guide’’ as required by this Rule.

(1) The Buyers Guide shall be dis-
played prominently and conspicuously
in any location on a vehicle and in
such a fashion that both sides are read-
ily readable. You may remove the form
temporarily from the vehicle during
any test drive, but you must return it
as soon as the test drive is over.

(2) The capitalization, punctuation
and wording of all items, headings, and
text on the form must be exactly as re-
quired by this Rule. The entire form
must be printed in 100% black ink on a
white stock no smaller than 11 inches
high by 71⁄4 inches wide in the type
styles, sizes and format indicated.
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When filling out the form, follow the
directions in (b) through (e) of this sec-
tion and § 455.4 of this part.

(b) Warranties—(1) No Implied War-
ranty—‘‘As Is’’/No Warranty. (i) If you
offer the vehicle without any implied
warranty, i.e., ‘‘as is,’’ mark the box
provided. If you offer the vehicle with
implied warranties only, substitute the
disclosure specified below, and mark
the box provided. If you first offer the
vehicle ‘‘as is’’ or with implied warran-
ties only but then sell it with a war-
ranty, cross out the ‘‘As Is—No War-

ranty’’ or ‘‘Implied Warranties Only’’
disclosure, and fill in the warranty
terms in accordance with paragraph
(b)(2) of this section.

(ii) If your State law limits or pro-
hibits ‘‘as is’’ sales of vehicles, that
State law overrides this part and this
rule does not give you the right to sell
‘‘as is.’’ In such States, the heading
‘‘As Is—No Warranty’’ and the para-
graph immediately accompanying that
phrase must be deleted from the form,
and the following heading and para-
graph must be substituted. If you sell
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1 See § 455.5 n. 4 for the Spanish version of
this disclosure.

2 A ‘‘Full’’ warranty is defined by the Fed-
eral Minimum Standards for Warranty set
forth in 104 of the Magnuson-Moss Warranty
Act, 15 U.S.C. 2304 (1975). The Magnuson-Moss
Warranty Act does not apply to vehicles
manufactured before July 4, 1975. Therefore,
if you choose not to designate ‘‘Full’’ or
‘‘Limited’’ for such cars, cross out both des-
ignations, leaving only ‘‘Warranty’’.

3 See § 455.5 n. 4 for the Spanish version of
this disclosure.

vehicles in States that permit ‘‘as is’’
sales, but you choose to offer implied
warranties only, you must also use the
following disclosure instead of ‘‘As Is—
No Warranty’’: 1

IMPLIED WARRANTIES ONLY

This means that the dealer does not make
any specific promises to fix things that need
repair when you buy the vehicle or after the
time of sale. But, State law ‘‘implied warran-
ties’’ may give you some rights to have the
dealer take care of serious problems that
were not apparent when you bought the vehi-
cle.

(2) Full/Limited Warranty. If you offer
the vehicle with a warranty, briefly de-
scribe the warranty terms in the space
provided. This description must include
the following warranty information:

(i) Whether the warranty offered is
‘‘Full’’ or ‘‘Limited.’’ 2 Mark the box
next to the appropriate designation.

(ii) Which of the specific systems are
covered (for example, ‘‘engine, trans-
mission, diffential’’). You cannot use
shorthand, such as ‘‘drive train’’ or
‘‘power train’’ for covered systems.

(iii) The duration (for example, ‘‘30
days or 1,000 miles, whichever occurs
first’’).

(iv) The percentage of the repair cost
paid by you (for example, ‘‘The dealer
will pay 100% of the labor and 100% of
the parts.’’)

(v) If the vehicle is still under the
manufacturer’s original warranty, you
may add the following paragraph below
the ‘‘Full/Limited Warranty’’ disclo-
sure: MANUFACTURER’S WARRANTY
STILL APPLIES. The manufacturer’s
original warranty has not expired on
the vehicle. Consult the manufactur-
er’s warranty booklet for details as to
warranty coverage, service location,
etc.
If, following negotiations, you and the
buyer agree to changes in the warranty
coverage, mark the changes on the

form, as appropriate. If you first offer
the vehicle with a warranty, but then
sell it without one, cross out the of-
fered warranty and mark either the
‘‘As Is—No Warranty’’ box or the ‘‘Im-
plied Warranties Only’’ box, as appro-
priate.

(3) Service contracts. If you make a
service contract (other than a contract
that is regulated in your State as the
business of insurance) available on the
vehicle, you must add the following
heading and paragraph below the ‘‘Full/
Limited Warranty’’ disclosure and
mark the box provided. 3

b Service Contract
A service contract is available at an extra

charge on this vehicle. If you buy a service
contract within 90 days of the time of sale,
State law ‘‘implied warranties’’ may give
you additional rights.

(c) Name and Address. Put the name
and address of your dealership in the
space provided. If you do not have a
dealership, use the name and address of
your place of business (for example,
your service station) or your own name
and home address.

(d) Make, Model, Model Year, VIN. Put
the vehicle’s name (for example,
‘‘Chevrolet’’), model (for example,
‘‘Vega’’), model year, and Vehicle Iden-
tification Number (VIN) in the spaces
provided. You may write the dealer
stock number in the space provided or
you may leave this space blank.

(e) Complaints. In the space provided,
put the name and telephone number of
the person who should be contacted if
any complaints arise after sale.

(f) Optional Signature Line. In the
space provided for the name of the in-
dividual to be contacted in the event of
complaints after sale, you may include
a signature line for a buyer’s signature.
If you opt to include a signature line,
you must include a disclosure in imme-
diate proximity to the signature line
stating: ‘‘I hereby acknowledge receipt
of the Buyers Guide at the closing of
this sale.’’ You may pre-print this lan-
guage on the form if you choose.

[49 FR 45725, Nov. 19, 1984, as amended at 60
FR 62205, Dec. 5, 1995]
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4 Use the following language for the ‘‘Im-
plied Warranties Only’’ disclosure when re-
quired by § 455.2(b)(1):

Garantı́as implicı́tas solamente
Este término significa que el vendedor no

hace promesas especı́ficas de arreglar lo que
requiera reparación cuando usted compra el
vehı́culo o después del momento de la venta.
Pero, las ‘‘garantı́as implı́citas’’ de la ley
estatal pueden darle a usted algunos
derechos y hacer que el vendedor resuelva
problemas graves que no fueron evidentes
cuando usted compró el vehı́culo.

Use the following language for the ‘‘Serv-
ice Contract’’ disclosure required by
§ 455.2(b)(3):

CONTRATO DE SERVICIO. Este vehı́culo
tiene disponible un contrato de servicio a un
precio adicional. Pida los detalles en cuanto
a cobertura, deducible, precio y exclusiones.
Si adquiere usted un contrato de servicio
dentro de los 90 dı́as del momento de la
venta, las ‘‘garantı́as implı́citas’’ de acuerdo
a la ley del estado pueden concederle
derechos adicionales.

§ 455.3 Window form.

(a) Form given to buyer. Give the
buyer of a used vehicle sold by you the
window form displayed under § 455.2
containing all of the disclosures re-
quired by the Rule and reflecting the
warranty coverage agreed upon. If you
prefer, you may give the buyer a copy
of the original, so long as that copy ac-
curately reflects all of the disclosures
required by the Rule and the warranty
coverage agreed upon.

(b) Incorporated into contract. The in-
formation on the final version of the
window form is incorporated into the
contract of sale for each used vehicle
you sell to a consumer. Information on
the window form overrides any con-
trary provisions in the contract of sale.
To inform the consumer of these facts,
include the following language con-
spicuously in each consumer contract
of sale:

The information you see on the window
form for this vehicle is part of this contract.

Information on the window form overrides
any contrary provisions in the contract of
sale.

§ 455.4 Contrary statements.
You may not make any statements,

oral or written, or take other actions
which alter or contradict the disclo-
sures required by §§ 455.2 and 455.3. You
may negotiate over warranty coverage,
as provided in § 455.2(b) of this part, as
long as the final warranty terms are
identified in the contract of sale and
summarized on the copy of the window
form you give to the buyer.

§ 455.5 Spanish language sales.
If you conduct a sale in Spanish, the

window form required by § 455.2 and the
contract disclosures required by § 455.3
must be in that language. You may dis-
play on a vehicle both an English lan-
guage window form and a Spanish lan-
guage translation of that form. Use the
following translation and layout for
Spanish language sales: 4
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[49 FR 45725, Nov. 19, 1984, as amended at 60 FR 62205, Dec. 5, 1995]

§ 455.6 State exemptions.

(a) If, upon application to the Com-
mission by an appropriate State agen-
cy, the Commission determines, that—

(1) There is a State requirement in
effect which applies to any transaction
to which this rule applies; and

(2) That State requirement affords an
overall level of protection to consum-
ers which is as great as, or greater
than, the protection afforded by this
Rule; then the Commission’s Rule will
not be in effect in that State to the ex-
tent specified by the Commission in its
determination, for as long as the State

administers and enforces effectively
the State requirement.

(b) Applications for exemption under
subsection (a) should be directed to the
Secretary of the Commission. When ap-
propriate, proceedings will be com-
menced in order to make a determina-
tion described in paragraph (a) of this
section, and will be conducted in ac-
cordance with subpart C of part 1 of the
Commission’s Rules of Practice.

§ 455.7 Severability.
The provisions of this part are sepa-

rate and severable from one another. If
any provision is determined to be in-
valid, it is the Commission’s intention
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that the remaining provisions shall
continue in effect.

PART 456—OPHTHALMIC PRACTICE
RULES

Sec.
456.1 Definitions.
456.2 Separation of examination and dis-

pensing.
456.3 Federal or State employees.
456.4 Declaration of Commission Intent.

AUTHORITY: 15 U.S.C. 57a; 5 U.S.C. 552.

SOURCE: 57 FR 18822, May 1, 1992, unless
otherwise noted.

§ 456.1 Definitions.
(a) A patient is any person who has

had an eye examination.
(b) An eye examination is the process

of determining the refractive condition
of a person’s eyes or the presence of
any visual anomaly by the use of objec-
tive or subjective tests.

(c) Ophthalmic goods are eyeglasses,
or any component of eyeglasses, and
contact lenses.

(d) Ophthalmic services are the meas-
uring, fitting, and adjusting of ophthal-
mic goods subsequent to an eye exam-
ination.

(e) An ophthalmologist is any Doctor
of Medicine or Osteopathy who per-
forms eye examinations.

(f) An optometrist is any Doctor of Op-
tometry.

(g) A prescription is the written speci-
fications for lenses for eyeglasses
which are derived from an eye exam-
ination, including all of the informa-
tion specified by state law, if any, nec-
essary to obtain lenses for eyeglasses.

§ 456.2 Separation of examination and
dispensing.

It is an unfair act or practice for an
ophthalmologist or optometrist to:

(a) Fail to provide to the patient one
copy of the patient’s prescription im-
mediately after the eye examination is
completed. Provided: An ophthalmol-
ogist or optometrist may refuse to give
the patient a copy of the patient’s pre-
scription until the patient has paid for
the eye examination, but only if that
ophthalmologist or optometrist would
have required immediate payment
from that patient had the examination

revealed that no ophthalmic goods
were required;

(b) Condition the availability of an
eye examination to any person on a re-
quirement that the patient agree to
purchase any ophthalmic goods from
the ophthalmologist or optometrist;

(c) Charge the patient any fee in ad-
dition to the ophthalmologist’s or op-
tometrist’s examination fee as a condi-
tion to releasing the prescription to
the patient. Provided: An ophthalmol-
ogist or optometrist may charge an ad-
ditional fee for verifying ophthalmic
goods dispensed by another seller when
the additional fee is imposed at the
time the verification is performed; or

(d) Place on the prescription, or re-
quire the patient to sign, or deliver to
the patient a form or notice waiving or
disclaiming the liability or responsibil-
ity of the ophthalmologist or optom-
etrist for the accuracy of the eye exam-
ination or the accuracy of the ophthal-
mic goods and services dispensed by an-
other seller.

§ 456.3 Federal or State employees.
This rule does not apply to ophthal-

mologists or optometrists employed by
any Federal, State or local government
entity.

§ 456.4 Declaration of Commission In-
tent.

In prohibiting the use of waivers and
disclaimers of liability in § 456.2(d), it is
not the Commission’s intent to impose
liability on an ophthalmologist or op-
tometrist for the ophthalmic goods and
services dispensed by another seller
pursuant to the ophthalmologist’s or
optometrist’s prescription.

PART 460—LABELING AND ADVER-
TISING OF HOME INSULATION

Sec.
460.1 What this regulation does.
460.2 What is home insulation.
460.3 Who is covered.
460.4 When the rules apply.
460.5 R-value tests.
460.6 ‘‘Representative thickness’’ testing.
460.7 Which test version to use.
460.8 R-value tolerances.
460.9 What test records you must keep.
460.10 How statements must be made.
460.11 Rounding off R-values.
460.12 Labels.
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460.13 Fact sheets.
460.14 How retailers must handle fact

sheets.
460.15 How installers must handle fact

sheets.
460.16 What new home sellers must tell new

home buyers.
460.17 What installers must tell their cus-

tomers.
460.18 Insulation ads.
460.19 Savings claims.
460.20 R-value per inch claims.
460.21 Government claims.
460.22 Tax claims.
460.23 Other laws, rules, and orders.
460.24 Stayed or invalid parts.
APPENDIX TO PART 460—EXEMPTIONS

AUTHORITY: 38 Stat. 717, as amended (15
U.S.C. 41 et seq.).

SOURCE: 44 FR 50242, Aug. 27, 1979, unless
otherwise noted.

§ 460.1 What this regulation does.
This regulation deals with home in-

sulation labels, fact sheets, ads, and
other promotional materials in or af-
fecting commerce, as ‘‘commerce’’ is
defined in the Federal Trade Commis-
sion Act. If you are covered by this reg-
ulation, breaking any of its rules is an
unfair and deceptive act or practice or
an unfair method of competition under
section 5 of that Act. You can be fined
heavily (up to $10,000 plus an adjust-
ment for inflation, under § 1.98 of this
chapter) each time you break a rule.

[44 FR 50242, Aug. 27, 1979, as amended at 61
FR 54549, Oct. 21, 1996; 61 FR 55840, Oct. 29,
1996]

§ 460.2 What is home insulation.
Insulation is any material mainly

used to slow down heat flow. It may be
mineral or organic, fibrous, cellular, or
reflective (aluminum foil). It may be in
rigid, semirigid, flexible, or loose-fill
form. Home insulation is for use in old
or new homes, condominiums, coopera-
tives, apartments, modular homes, or
mobile homes. It does not include pipe
insulation. It does not include any kind
of duct insulation except for duct wrap.

§ 460.3 Who is covered.
You are covered by this regulation if

you are a member of the home insula-
tion industry. This includes individ-
uals, firms, partnerships, and corpora-
tions. It includes manufacturers, dis-
tributors, franchisors, installers, re-

tailers, utility companies, and trade
associations. Advertisers and advertis-
ing agencies are also covered. So are
labs doing tests for industry members.
If you sell new homes to consumers,
you are covered.

§ 460.4 When the rules apply.
You must follow these rules each

time you import, manufacture, distrib-
ute, sell, install, promote, or label
home insulation. You must follow
them each time you prepare, approve,
place, or pay for home insulation la-
bels, fact sheets, ads, or other pro-
motional materials for consumer use.
You must also follow them each time
you supply anyone covered by this reg-
ulation with written information that
is to be used in labels, fact sheets, ads,
or other promotional materials for con-
sumer use. Testing labs must follow
the rules unless the industry members
tells them, in writing, that labels, fact
sheets, ads, or other promotional mate-
rials for home insulation will not be
based on the test results.

§ 460.5 R-value tests.
R-value measures resistance to heat

flow. R-values given in labels, fact
sheets, ads, or other promotional mate-
rials must be based on tests done under
the methods listed below. They were
designed by the American Society of
Testing and Materials (ASTM). The
test methods are:

(a) All types of insulation except alu-
minum foil must be tested with ASTM
C 177–85 (Reapproved 1993), ‘‘Standard
Test Method for Steady-State Heat
Flux Measurements and Thermal
Transmission Properties by Means of
the Guarded-Hot-Plate Apparatus;’’
ASTM C 236–89 (Reapproved 1993),
‘‘Standard Test Method for Steady-
State Thermal Performance of Build-
ing Assemblies by Means of a Guarded
Hot Box;’’ ASTM C 518–91, ‘‘Standard
Test Method for Steady-State Heat
Flux Measurements and Thermal
Transmission Properties by Means of
the Heat Flow Meter Apparatus;’’
ASTM C 976–90, ‘‘Standard Test Method
for Thermal Performance of Building
Assemblies by Means of a Calibrated
Hot Box;’’ or ASTM C 1114–95, ‘‘Stand-
ard Test Method for Steady-State
Thermal Transmission Properties by
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Means of the Thin-Heater Apparatus.’’
The tests must be done at a mean tem-
perature of 75 °Fahrenheit. The tests
must be done on the insulation mate-
rial alone (excluding any airspace). R-
values (‘‘thermal resistance’’) based
upon heat flux measurements accord-
ing to ASTM C 177–85 (Reapproved 1993)
or ASTM C 518–91 must be reported
only in accordance with the require-
ments and restrictions of ASTM C 1045–
90, ‘‘Standard Practice for Calculating
Thermal Transmission Properties from
Steady-State Heat Flux Measure-
ments.’’ These incorporations by ref-
erence were approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies of the test procedures and
standard practice may be obtained
from the American Society of Testing
and Materials, 1916 Race Street, Phila-
delphia, PA 19103. Copies may be in-
spected at the Federal Trade Commis-
sion, Consumer Response Center, Room
130, 600 Pennsylvania Avenue, NW,
Washington, DC 20580, or at the Office
of the Federal Register, 800 North Cap-
itol Street, NW, Suite 700, Washington,
DC.

(1) For polyurethane, polyiso-
cyanurate, and extruded polystyrene,
the tests must be done on samples that
fully reflect the effect of aging on the
product’s R-value. To age the sample,
follow the procedure in paragraph 4.6.4
of GSA Specification HH–I–530A, or an-
other reliable procedure.

(2) For loose-fill cellulose, the tests
must be done at the settled density de-
termined under paragraph 8 of ASTM C
739–91, ‘‘Standard Specification for Cel-
lulosic Fiber (Wood-Base) Loose-Fill
Thermal Insulation.’’ This incorpora-
tion by reference was approved by the
Director of the Federal Register in ac-
cordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies of the test procedure
may be obtained from the American
Society of Testing and Materials, 1916
Race Street, Philadelphia, PA 19103.
Copies may be inspected at the Federal
Trade Commission, Consumer Response
Center, Room 130, 600 Pennsylvania Av-
enue, NW, Washington, DC 20580, or at
the Office of the Federal Register, 800
North Capitol Street, NW, Suite 700,
Washington, DC.

(3) For loose-fill mineral wool, the
tests must be done on samples that
fully reflect the effect of settling on
the product’s R-value. When a settled
density procedure becomes part of a
final GSA Specification for loose-fill
mineral wool, the tests must be done at
the settled density determined under
the GSA Specification.

(b) Aluminum foil systems with more
than one sheet must be tested with
ASTM C 236–89 (Reapproved 1993) or
ASTM C 976–90, which are incorporated
by reference in paragraph (a) of this
section. The tests must be done at a
mean temperature of 75 °Fahrenheit,
with a temperature differential of 30
°Fahrenheit.

(c) Single sheet systems of aluminum
foil must be tested with ASTM E408 or
another test method that provides
comparable results. This tests the
emissivity of the foil—its power to ra-
diate heat. To get the R-value for a
specific emissivity level, air space, and
direction of heat flow, use the tables in
the most recent edition of the Amer-
ican Society of Heating, Refrigerating,
and Air-Conditioning Engineers’
(ASHRAE) Handbook. You must use
the R-value shown for 50 °Fahrenheit,
with a temperature differential of 30
°Fahrenheit.

(d) For insulation materials with foil
facings, you must test the R-value of
the material alone (excluding any air
spaces) under the methods listed in
paragraph (a) of this section. You can
also determine the R-value of the ma-
terial in conjunction with an air space.
You can use one of two methods to do
this:

(1) You can test the system, with its
air space, under ASTM C 236–89 (Re-
approved 1993) or ASTM C 976–90, which
are incorporated by reference in para-
graph (a) of this section. If you do this,
you must follow the rules in paragraph
(a) of this section on temperature,
aging and settled density.

(2) You can add up the tested R-value
of the material and the R-value of the
air space. To get the R-value for the air
space, you must follow the rules in
paragraph (c) of this section.

[44 FR 50242, Aug. 27, 1979, as amended at 55
FR 10055, Mar. 19, 1990; 55 FR 12110, Mar. 30,
1990; 61 FR 13665, Mar. 28, 1996; 63 FR 71587,
Dec. 28, 1998]
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§ 460.6 ‘‘Representative thickness’’
testing.

All tests except aluminum foil tests
must be done at a representative thick-
ness for every thickness shown in a
label, fact sheet, ad, or other pro-
motional material. ‘‘Representative
thickness’’ means a thickness at which
the R-value per unit will vary no more
than plus or minus 2% with increases
in thickness. However, if the thickness
shown in your label, fact sheet, ad, or
promotional material is less than the
representative thickness, then you can
test the insulation at the thickness
shown.

§ 460.7 Which test version to use.
Use the version of the ASTM test

method that was in effect when this
regulation was promulgated. If ASTM
changes a test method, the new version
will automatically replace the old one
in these rules 90 days after ASTM first
publishes the change. However, the
Commission’s staff or a person affected
by the change can petition the Com-
mission during the 90-day period not to
adopt the change or to reopen the pro-
ceeding to consider it further.

§ 460.8 R-value tolerances.
If you are an industry member, the

R-value of any insulation you sell can-
not be more than 10% below the R-
value shown in a label, fact sheet, ad,
or other promotional material for that
insulation. However, if you are not a
manufacturer, you can rely on the R-
value data given to you by the manu-
facturer, unless you know or should
know that the data is false or not
based on the proper tests.

§ 460.9 What test records you must
keep.

Manufacturers and testing labs must
keep records of each item of informa-
tion in the ‘‘Report’’ section of the
ASTM test method that is used for a
test. They must also keep the following
records:

(a) The name and address of the test-
ing lab that did each test.

(b) The date of each test.
(c) For manufacturers, the date each

test report was received from a lab. For
labs, the date each test report was sent
to a manufacturer.

(d) For extruded polystyrene, poly-
urethane, and polyisocyanurate, the
age (in days) of the specimen that was
tested.

(e) For aluminum foil, the emissivity
level that was found in the test.

Manufacturers who own their own test-
ing labs need not keep records of the
information in paragraph (c) of this
section.

Keep these records for at least three
years. If the documents show proof for
your claims, the three years will begin
again each time you make the claim.
Federal Trade Commission staff mem-
bers can check these records at any
time, but they must give you reason-
able notice first.

§ 460.10 How statements must be
made.

All statements called for by this reg-
ulation must be made clearly and con-
spicuously. Among other things, you
must follow the Commission’s enforce-
ment policy statement for clear and
conspicuous disclosures in foreign lan-
guage advertising and sales materials,
16 CFR 14.9.

[61 FR 13666, Mar. 28, 1996]

§ 460.11 Rounding off R-values.

R-values shown in labels, fact sheets,
ads, or other promotional materials
must be rounded to the nearest tenth.
However, R-values of 10 or more may
be rounded to the nearest whole num-
ber.

§ 460.12 Labels.

If you are a manufacturer, you must
label all packages of your insulation.
The labels must contain:

(a) The type of insulation.
(b) A chart showing these items:
(1) For mineral fiber batts and blan-

kets: the R-value, length, width, thick-
ness, and square feet of insulation in
the package.

(2) For all loose-fill insulation except
cellulose: The minimum thickness,
maximum net coverage area, and mini-
mum weight per square foot at R-val-
ues of 11, 19, and 22. You must also give
this information for any additional R-
values you list on the chart. Labels for
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these products must state the mini-
mum net weight of the insulation in
the package.

(3) For loose-fill cellulose insulation:
the minimum thickness, maximum net
coverage area, number of bags per 1,000
square feet, and minimum weight per
square foot at R-values of 13, 19, 24, 32,
and 40. You must also give this infor-
mation for any additional R-values you
list on the chart. Labels for this prod-
uct must state the minimum net
weight of the insulation in the pack-
age.

(4) For boardstock: the R-value,
length, width, and thickness of the
boards in the package, and the square
feet of insulation in the package.

(5) For aluminum foil: the number of
foil sheets; the number and thickness
of the air spaces; and the R-value pro-
vided by that system when the direc-
tion of heat flow is up, down, and hori-
zontal. You can show the R-value for
only one direction of heat flow if you
clearly and conspicuously state that
the foil can only be used in that appli-
cation.

(6) For insulation materials with foil
facings, you must follow the rule that
applies to the material itself. For ex-
ample, if you manufacture boardstock
with a foil facing, follow paragraph
(b)(4) of this section. You can also show
the R-value of the insulation when it is
installed in conjunction with an air
space. This is its ‘‘system R-value.’’ If
you do this, you must clearly and con-
spicuously state the conditions under
which the system R-value can be at-
tained.

(7) For air duct insulation: The R-
value, length, width, thickness, and
square feet of insulation in the pack-
age.

(c) The following statement: ‘‘R
means resistance to heat flow. The
higher the R-value, the greater the in-
sulating power.’’

(d) If installation instructions are in-
cluded on the label or with the pack-
age, add this statement: ‘‘To get the
marked R-value, it is essential that
this insulation be installed properly. If
you do it yourself, follow the instruc-
tions carefully.’’

(e) If no instructions are included,
add this statement: ‘‘To get the
marked R-value, it is essential that

this insulation be installed properly. If
you do it yourself, get instructions and
follow them carefully. Instructions do
not come with this package.’’

§ 460.13 Fact sheets.
If you are a manufacturer, you must

give retailers and installers fact sheets
for the insulation products you sell to
them. Each sheet must contain what is
listed here. You can add any disclo-
sures that are required by federal laws,
regulations, rules, or orders. You can
add any disclosures that are required
by State or local laws, rules, and or-
ders, unless they are inconsistent with
the provisions of this regulation. Do
not add anything else.
Each fact sheet must contain these
items:

(a) The name and address of the man-
ufacturer. It can also include a logo or
other symbol that the manufacturer
uses.

(b) A heading: ‘‘This is llll insu-
lation.’’ Fill in the blank with the type
and form of your insulation.

(c) The heading must be followed by
a chart:

(1) If § 460.12(b) requires a chart for
your product’s label, you must use that
chart. For foamed-in-place insulations,
you must show the R-value of your
product at 31⁄2 inches. You can also
show R-values at other thicknesses.

(2) You can put the charts for similar
products on the same fact sheet. For
example, if you sell insulation boards
or batts in three different thicknesses,
you can put the label charts for all
three products on one fact sheet. If you
sell loose-fill insulation in two dif-
ferent bag sizes, you can put both cov-
erage charts on one fact sheet, as long
as you state which coverage chart ap-
plies to each bag size.

(d) For urea-based foam insulation,
the chart must be followed by this
paragraph:

‘‘Foam insulation shrinks after it is in-
stalled. This shrinkage may significantly re-
duce the R-value you get.’’

However, you can lower your product’s
R-value to account for shrinkage. To
do this, you must have reliable sci-
entific proof of the extent of shrinkage
for your product and of its effect on R-
value. If you lower your product’s R-
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value, you need not make the above
statement.

(e) For air duct insulation, the chart
must be followed by this statement:

‘‘The R-value of this insulation varies de-
pending on how much it is compressed dur-
ing installation.’’

(f) After the chart and any statement
dealing with the specific type of insula-
tion, ALL fact sheets must carry this
statement, boxed, in 12-point type:

READ THIS BEFORE YOU BUY

What You Should Know About R-values
The chart shows the R-value of this insula-

tion. R means resistance to heat flow. The
higher the R-value, the greater the insulat-
ing power. Compare insulation R-values be-
fore you buy.

There are other factors to consider. The
amount of insulation you need depends
mainly on the climate you live in. Also, your
fuel savings from insulation will depend
upon the climate, the type and size of your
house, the amount of insulation already in
your house, and your fuel use patterns and
family size. If you buy too much insulation,
it will cost you more than what you’ll save
on fuel.

To get the marked R-value, it is essential
that this insulation be installed properly.

[44 FR 50242, Aug. 27, 1979, as amended at 45
FR 68928, Oct. 17, 1980]

§ 460.14 How retailers must handle
fact sheets.

If you sell insulation to do-it-your-
self customers, you must have fact
sheets for the insulation products you
sell. You must make the fact sheets
available to your customers. You can
decide how to do this, as long as your
insulation customers are likely to no-
tice them. For example, you can put
them in a display, and let customers
take copies of them. You can keep
them in a binder at a counter or serv-
ice desk, and have a sign telling cus-
tomers where the fact sheets are.

§ 460.15 How installers must handle
fact sheets.

If you are an installer, you must
have fact sheets for the insulation
products you sell. Before customers
agree to buy insulation from you, you
must show them the fact sheet(s) for
the type(s) of insulation they want.
You can decide how to do this. For ex-
ample, you can give each customer a

copy of the fact sheet(s). You can keep
the fact sheets in a binder, and show
customers the binder before they agree
to buy.

§ 460.16 What new home sellers must
tell new home buyers.

If you are a new home seller, you
must put the following information in
every sales contract: The type, thick-
ness, and R-value of the insulation that
will be installed in each part of the
house. There is an exception to this
rule. If the buyer signs a sales contract
before you know what type of insula-
tion will be put in the house, or if there
is a change in the contract, you can
give the buyer a receipt stating this in-
formation as soon as you find out.

§ 460.17 What installers must tell their
customers.

If you are an installer, you must give
your customers a contract or receipt
for the insulation you install. For all
insulation except loose-fill and alu-
minum foil, the receipt must show the
coverage area, thickness, and R-value
of the insulation you installed. For
loose-fill, the receipt must show those
three items plus the number of bags
used. For aluminum foil, the receipt
must show the number and thickness
of the air spaces, the direction of heat
flow, and the R-value. The receipt must
be dated and signed by the installer. To
figure out the R-value of the insula-
tion, use the data that the manufac-
turer gives you. Do not multiply the R-
value for one inch by the number of
inches you installed. If you put insula-
tion in more than one part of the
house, put the data for each part on the
receipt. You can do this on one receipt,
as long as you do not add up the cov-
erage areas or R-values for different
parts of the house.

§ 460.18 Insulation ads.
(a) If your ad gives an R-value, you

must give the type of insulation and
the thickness needed to get that R-
value. Also, add this statement ex-
plaining R-values: ‘‘The higher the R-
value, the greater the insulating
power. Ask your seller for the fact
sheet on R-values.’’

(b) If your ad gives a price, you must
give the type of insulation, the R-value
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at a specific thickness, the statement
explaining R-values in paragraph (a) of
this section, and the coverage area for
that thickness. If you give the price
per square foot, you do not have to give
the coverage area.

(c) If your ad gives the thickness of
your insulation, you must give its R-
value at that thickness and the state-
ment explaining R-values in paragraph
(a) of this section.

(d) If your ad compares one type of
insulation to another, the comparison
must be based on the same coverage
areas. You must give the R-value at a
specific thickness for each insulation,
and the statement explaining R-values
in paragraph (a) of this section. If you
give the price of each insulation, you
must also give the coverage area for
the price and thickness shown. How-
ever, if you give the price per square
foot, you do not have to give the cov-
erage area.

(e) If your ad gives the R-value of
urea-based foam insulation, you must
add this statement: ‘‘Foam insulation
shrinks after it is installed. This
shrinkage may significantly reduce the
R-value you get.’’ However, you can
lower your product’s R-value to ac-
count for shrinkage. To do this, you
must have reliable scientific proof of
the extent of shrinkage for your prod-
uct and of its effect on R-value. If you
lower your product’s R-value, you need
not make the above statement.

(f) The affirmative disclosure re-
quirements in § 460.18 do not apply to
ads on television.

[44 FR 50242, Aug. 27, 1979, as amended at 51
FR 39651, Oct. 30, 1986]

§ 460.19 Savings claims.
(a) If you say or imply in your ads,

labels, or other promotional materials
that insulation can cut fuel bills or
fuel use, you must have a reasonable
basis for the claim. For example, if you
say that insulation can ‘‘slash’’ or
‘‘lower’’ fuel bills, or that insulation
‘‘saves money,’’ you must have a rea-
sonable basis for the claim. Also, if you
say that insulation can ‘‘cut fuel use in
half,’’ or ‘‘lower fuel bills by 30%,’’ you
must have a reasonable basis for the
claim.

(b) If you say or imply in your ads,
labels, or other promotional materials

that insulation can cut fuel bills or
fuel use, you must make this state-
ment about savings: ‘‘Savings vary.
Find out why in the seller’s fact sheet
on R-values. Higher R-values mean
greater insulating power.’’

(c) If you say or imply that a com-
bination of products can cut fuel bills
or use, you must have a reasonable
basis for the claim. You must make the
statement about savings in paragraph
(b) of this section. Also, you must list
the combination of products used. They
may be two or more types of insula-
tion; one or more types of insulation
and one or more other insulating prod-
ucts, like storm windows or siding; or
insulation for two or more parts of the
house, like the attic and walls. You
must say how much of the savings
came from each product or location. If
you cannot give exact or approximate
figures, you must give a ranking. For
instance, if your ad says that insula-
tion and storm doors combined to cut
fuel use by 50%, you must say which
one saved more.

(d) If your ad or other promotional
material is covered by § 460.18 (a), (b),
(c), or (d), and also makes a savings
claim, you must follow the rules in
§§ 460.18 and 460.19. However, you need
not make the statement explaining R-
value in § 460.18(a).

(e) Manufacturers are liable if they
do not have a reasonable basis for their
savings claims before the claim is
made. If you are not a manufacturer,
you are liable only if you know or
should know that the manufacturer
does not have a reasonable basis for the
claim.

(f) Keep records of all data on savings
claims for at least three years. For the
records showing proof for claims, the
three years will begin again each time
you make the claim. Federal Trade
Commission staff members can check
these records at any time, but they
must give you reasonable notice first.

(g) The affirmative disclosure re-
quirements in § 460.19 do not apply to
ads on television.

[44 FR 50242, Aug. 27, 1979, as amended at 51
FR 39651, Oct. 30, 1986]

§ 460.20 R-value per inch claims.
In labels, fact sheets, ads, or other

promotional materials, do not give the
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R-value for one inch or the ‘‘R-value
per inch’’ of your product. There are
two exceptions:

(a) You can do this if you suggest
using your product at a one-inch thick-
ness.

(b) You can do this if actual test re-
sults prove that the R-values per inch
of your product does not drop as it gets
thicker.

You can list a range of R-value per
inch. If you do, you must say exactly
how much the R-value drops with
greater thickness. You must also add
this statement: ‘‘The R-value per inch
of this insulation varies with thick-
ness. The thicker the insulation, the
lower the R-value per inch.’’

§ 460.21 Government claims.

Do not say or imply that a govern-
ment agency uses, certifies, rec-
ommends, or otherwise favors your
product unless it is true. Do not say or
imply that your insulation complies
with a governmental standard or speci-
fication unless it is true.

§ 460.22 Tax claims.

Do not say or imply that your prod-
uct qualifies for a tax benefit unless it
is true.

§ 460.23 Other laws, rules, and orders.

(a) If an outstanding FTC Cease and
Desist Order applies to you but differs
from the rules given here, you can peti-
tion to amend to order.

(b) State and local laws and regula-
tions that are inconsistent with, or
frustrate the purposes of, the provi-
sions of this regulation are preempted.
However, a State or local government
may petition the Commission, for good
cause, to permit the enforcement of
any part of a State or local law or reg-
ulation that would be preempted by
this section.

(c) The Commission’s three-day cool-
ing-off rule stays in force.

§ 460.24 Stayed or invalid parts.

If any part of this regulation is
stayed or held invalid, the rest of it
will stay in force.

APPENDIX TO PART 460—EXEMPTIONS

Section 18(g)(2) of the Federal Trade Com-
mission Act, 15 U.S.C. 57a(g)(2), authorizes
the Commission to exempt a person or class
of persons from all or part of a trade regula-
tion rule if the Commission finds that appli-
cation of the rule is not necessary to prevent
the unfair or deceptive acts or practices to
which the rule relates. In response to peti-
tions from industry representatives, the
Commission has granted exemptions from
specific requirements of 16 CFR part 460 to
certain classes of sellers. Some of these ex-
emptions are conditioned upon the perform-
ance of alternative actions. The exemptions
are limited to specific sections of part 460.
All other requirements of part 460 apply to
these sellers. The exemptions are summa-
rized below. For an explanation of the scope
and application of the exemptions, see the
formal Commission decisions in the FEDERAL
REGISTER cited at the end of each exemption.

(a) Manufacturers of perlite insulation
products that have an inverse relationship
between R-value and density or weight per
square foot are exempted from the require-
ments in §§ 460.12(b)(2) and 460.13(c)(1) that
they disclose minimum weight per square
foot for R-values listed on labels and fact
sheets. This exemption is conditioned upon
the alternative disclosure in labels and fact
sheets of the maximum weight per square
foot for each R-value required to be listed. 46
FR 22179 (1981).

(b) Manufacturers of rigid, flat-roof insula-
tion products used in flat, built-up roofs are
exempted from the requirements in § 460.12
that they label these home insulation prod-
ucts. 46 FR 22180 (1981).

(c) New home sellers are exempted from:
(1) the requirement in § 460.18(a) that they

disclose the type and thickness of the insula-
tion when they make a representation in an
advertisement or other promotional mate-
rial about the R-value of the insulation in a
new home;

(2) the requirement that they disclose in
an advertisement or other promotional ma-
terial the R-value explanatory statement
specified in § 460.18(a) or the savings explana-
tory statement specified in § 460.19(b), condi-
tioned upon the new home sellers alter-
natively disclosing the appropriate explana-
tory statement in the sales contract along
with the disclosures required by § 460.16;

(3) the requirement that they make the
disclosures specified in § 460.19(c) if they
claim that insulation, along with other prod-
ucts in a new home, will cut fuel bills or fuel
use; and

(4) the requirement that they include the
reference to fact sheets when they must dis-
close the R-value explanatory statement or
the savings claim explanatory statement
under § 460.18(a) or § 460.19(b), respectively.
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The exemptions for new home sellers also
apply to home insulation sellers other than
new home sellers when they participate with
a new home seller to advertise and promote
the sale of new homes, provided that the pri-

mary thrust of the advertisement or other
promotional material is the promotion of
new homes, and not the promotion of the in-
sulation product. 48 FR 31192 (1983).

[61 FR 13666, Mar. 28, 1996]

VerDate 12<JAN>99 19:08 Jan 28, 1999 Jkt 183048 PO 00000 Frm 00455 Fmt 8010 Sfmt 8002 Y:\SGML\183048T.XXX 183048t PsN: 183048T


		Superintendent of Documents
	2015-01-15T15:48:25-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




